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PEEFAOE. 


Tms  Digest  contams  all  the  cases  reported  in  Voltimes  V.  to  XXVll.  of  the  IRISH  Law  TniES 
Reports,  and  in  the  Miscellaneous  parts  of  Volumes  I.  to  XXVII.  of  the  Irkh  Law  Tdoes  AND 
Solicitors*  Journal. 

The  Irish  Law  Times  Reports  were  not  published  as  a  separate  series  until  the  com- 
mencement of  VoL  V.  in  1871.  Prior  to  that  date  the  reported  cases  appeared  in  the  Miscel- 
laneous part  of  the  Irish  Law  Times  and  Solicitors'  JoITrnal  in  the  form  of  "  Weekly  Notes 
of  Cases,"  and  were  supplied  by  the  Reporters  of  the  Council  of  Law  Reporting  in  Ireland. 

The  system,  which  was  adopted  in  the  Digest  of  the  English  Law  Reports>  of  collecting 
cases  under  their  titles  and  sub-titles,  has  been  followed  throughout,  with  the  exception  of  the 
cases  imder  the  Irish  Land  Acts  and  the  Debtors'  Act,  which  are  arranged  imder  each  section, 
seriatitn. 

Many  of  the  4,750  cases  here  digested  appeared  williout  head-notes ;  all  such  have  been 
summcudsed,  so  that  at  a  glance  the  nature  of  each  case  can  be  seen  without  reference  to  the 
lengthened  report 

The  contemporaneous  Reports  published  by  ihe  Council  of  Law  Reporting  have  been 
consulted;  and  wherever  a  case  contained  in  the  Reports  here  digested  was  reported  upon 
appeal  in  ihe  Reports  of  the  Council,  a  note  has  been  added  stating  whether  it  was  affirmed  or 
reversed  upon  appeal,  with  a  reference  to  the  report  upon  appeal. 

For  brevity  of  notation,  cases  in  the  Irish  Law  Times  REPORTS  are  cited  by  the  volume 
and  page  in  heavy  type,  thus--XIV.  66 ;  and  cases  in  the  IRISH  Law  Times  AND  SouorroRS* 
Journal  are  cited  by  the  volume  and  page  in  heavy  type,  with  the  letter  M.  (Miscellaneous) 
inserted  between  them,  thus— XTV.  M.  66, 

w.  a  s. 


PvBLur,  ifith  June,  1695. 
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Kelly,  P.  J. 
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Perry,  H. 


-    Barrister-at-Law 


RePORTEIIS — COM, 

Powell,  R.  A, 
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Lord  Chancdlors, 

Right  lion.  Francis  Blackbiime. 
Right  Hon.  Abraham  Brewster. 
Right  Hon.  Lord  O'Hagan. 
Right  Hon.  John  Thomas  Ball. 
Right  Hon.  Lord  O'Hagan. 
Right  Hon.  Hugh  Law. 
Right  Hon.  Sir  Edward  Sullivan,  Bart. 
Right  Hon.  John  Naish. 
Right  Hon.  Lord  Ashbourne. 
Right  Hon.  John  Naish. 
Right  Hon.  Lord  Ashbourne, 
Right  Hon.  Samuel  Walker. 

Lords  Commission  ers. 
Right  Hon.  Sir  Joseph  Napier,  Bart. 
Right  Hon.  J.  A.  Lawson. 
Right  Hon.  William  Brooke. 

Lords  Justices  oj  Appeal 

Right  Hon.  Abraham  Brewster. 
Right  Hon.  Jonathan  Christian. 
Right  Hon.  Richard  Deasy. 
Right  Hon.  Gerald  Fitzgibbon. 
Right  Hon.  Charles  Robert  Barry. 
Right  Hon.  John  Naish. 

Masters  of  the  Jioils. 

Right  Hon.  John  Edward  Walsh. 
Right  Hon.  Sir  Edward  Sullivan,  Bart. 
Right  Hon.  A.  M.  Porter. 

Vice- Chancellor, 
Right  Hon.  Hedges  Eyre  Chatterton. 

Landed  Estates  and  Land  Judges  Court. 

Hon.  William  Cary  Dobbs. 
Hon.  David  Lynch. 
Hon.  Stephen  Woulfc  Flanagan. 
Right  Hon.  Henry  Ormsby. 
Right  Hon.  John  Monroe. 

Court  oj  Probate. 

Right  Hon.  Richard  Keatinge. 
Right  Hon.  R.  R.  Warren. 

Court  for  Matrimonial  Causes, 
Right  Hon.  B.  B.  Warren. 

President  of  Probate  and  Matrimonial  Division. 
Right  Hon.  R.  R.  Warren. 


Queen^s  Bench. 

Riglit  Hon.  James  Whiteside,  C.J. 
Right  Hon.  G.  A.  C.  May,  C.J. 
Hon.  James  O'Brien. 
Right  Hon.  J,  D.  Fitzgerald. 
Right  Hon.  John  George. 
Riglit  Hon.  Charles  R.  Barry. 

Queen^s  Bench  Division. 

Right  Hon.  G.  A.  C.  May,  C.J. 

Right  Hon.  Sir  M.  Morris,  Bart.,  C.J. 

The  Right  Hon.  Sir  Peter  O'Brien,  Bart.,  C.J. 

Hon.  James  O'Brien. 

Right  Hon.  J.  D.  Fitzgerald. 

Right  Hon.  C.  R.  Barry. 

Right  Hon.  J.  A.  Lawson. 

Right  Hon.  William  O'Brien. 

Right  Hon.  AYilliam  Moore  Johnson. 

Hon.  Michael  Harrison. 

Right  Hon.  James  Murphy. 

Right  Hon.  Hugh  Holmes. 

Right  Hon.  John  George  Gibson. 

Right  Hon.  Dodgson  H.  Madden. 

Common  Pleas, 

Right  Hon.  James  Henry  Monahan,  C.  L 
Right  Hon.  Michael  Morris,  C.J. 
Right  Hon.  William  Eeogh. 
Right  Hon.  Thomas  O'Hagan. 
Right  Hon.  J.  A.  Lawson. 

Common  Pleas  Division. 

Right  Hon.  Sir  M.  Morris,  Bart.,  C.J. 
Right  Hon.  William  Keogh. 
Right  Hon.  J.  A.  Lawson. 
Hon.  Michael  Harrison. 
Hon.  AVilliam  O'Brien. 
Hon.  James  Murphy. 

Exdiequcr. 

Right  Hon.  David  R.  Pigot,  C.B. 
Right  Hon.  Christopher  Pulle?,  C.B. 
Hon.  Francis  A.  Fitzgerald. 
Hon.  Henry  George  Hughes. 
Right  Hon.  Richard  Deasy. 
Right  Hon.  Richard  Dowse. 

Exchequer  Division. 

Rigbt  Hon.  Christopher  Palles,  C.B. 
Hon.  Francis  A.  Fitzgerald. 
Right  Hon.  Richard  Dowse. 

Hon.  W.  D.  Andrews.  C^  r\r\r^]i> 
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'  Judicial  Commissioners^  Irish  Land  Commission, 

Hon.  John  O'Hagan. 
Hon.  E.  F.  Litton. 
Hon.  E.  T.  Bewley. 

Court  of  Bankruptcy. 

Hon.  Walter  Berwick. 
Hon.  S.  B.  Miller. 
Hon.  Michael  Harrison. 
Hon.  F.  W.  Walsh. 
Hon.  Walter  Boyd. 

Court  of  Admiralty, 

Hon.  Thomas  Kelly. 
Hon.  John  F.  Townshend. 
Right  Hon.  W.  M.  Johnson. 

A  ttorneyS'  General. 

Right  Hon.  Michael  Morris. 
Right  Hon.  Hedges  Eyre  Chatterton. 
Right  Hon.  Robert  R.  Warren. 
Right  Hon.  John  Thomas  Ball. 
Right  Hon.  Edward  Sullivan. 
Right  Hon.  Charles  R.  Barry. 
Right  Hon.  Richard  Dowse. 
Right  Hon.  Christopher  Palles. 
Right  Hon.  John  Thomas  Ball. 
Right  Hon.  Henry  Ormsby. 
Right  Hon.  G.  A.  C.  May. 
Right  Hon.  Edward  Gibson. 
Right  Hon.  Hugh  Law. 
Right  Hon.  W.  M.  Johnson. 
Right  Hon.  A.  M.  Porter. 
Right  Hon.  John  Naish. 
Right  Hon.  Samuel  Walker. 


Attomeys-General-^con, 

Right  Hon.  Hugh  Holmes. 
Right  Hon.  Samuel  Walker. 
Right  Hon.  John  George  Gibson. 
Right  Hon.  Peter  O'Brien. 
Right  Hon.  D.  H.  Madden. 
Right  Hon.  John  Atkinson. 
Right  Hon.  The  MacDermot. 

Solicitors'  Geneixd, 

Hedges  Eyre  Chatterton. 
Robert  R.  WaiTen. 
Michael  Harrison. 
John  Thomas  Ball. 
Henry  Ormsby. 
Charles  R.  Barry. 
Richard  Dowse. 
Christopher  Palles. 
Hugh  Law. 
Henry  Ormsby. 
Hon.  D.  R.  Plunket. 
Gerald  Fitzgibbon,  jun. 
Hugh  Holmes. 
William  Moore  Johnson* 
Andrew  Marshall  Porter. 
John  Naish. 
Samuel  Walker. 
The  MacDermot. 
John  Monroe. 
John  George  Gibson. 
The  MacDermot. 
John  George  Gibson. 
Peter  O'Brien. 
Dodgson  H.  Madden. 
John  Atkinson. 
Edward  Carson. 
Charles  H.  Hemphill. 
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IN  THIS  DIGEST  THE  FOLLOWING  ABBREVIATIONS  ARE  USED. 

Cases  reported  in  the  Irish  Law  Timks  Reports  are  cited  by  the  volume  and  page ;  Cases  reported  in 
the  miscellaneous  part  of  the  Irish  Law  Times  and  Solicitors'  Journal  are  cited  by  the  volume  and  page, 
with  the  letter  M.  inserted  between  them. 


Ad. 
B. 

B.  (Local) 
C. 

C.  A. 
C.C. 

C.  C.  R. 
C.  C.  T. 
C.  G.  R. 
C.  N.  P. 
C.  O.  T. 
C.P. 
C.  P.  D. 
Ch.A. 
Cir.  Cas. 
Cir.  C.  R. 
C7.  Ct.  A. 
£. 

E.C. 
E.D. 
H.L. 
L.  C. 
L.  C.  A. 
L.  C.  R. 
L.  E.  C. 
L.J. 
L.  M.  C. 
L.S. 

L.  Sub-C. 
M.O. 
M.  P.  C. 
Mat. 
N.P. 
P. 

P.  C. 
Prov.  Ct. 
Q.B. 
Q.  B.  D. 
Q.  & 
R. 

Rec.  C. 
Rev.  C. 
S.C. 
T.M. 
V.C. 
Vac.  J. 


Indicates 
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»5 

n 

V 


It 
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Admiralty. 

Bankruptcy. 

Bankruptcy.  Local  Court. 

Lord  Chancellor. 

Court  of  Appeal. 

Consolidated  Chamber. 

Court  for  Crown  Cases  Reserved. 

Commissioners  of  Church  Temporalities. 

Commissioners  of  the  Great  Seal. 

Consolidated  Nisi  Prius. 

Commission  of  Oyer  and  Terminer. 

Common  Pleas. 

Common  Pleas  Division. 

Chancery  Appeal. 

Circuit  Cases. 

Circuit  Cases  Reserved. 

County  Court  Appeal  (Equity  and  Dublin  Appeals), 

Exchequer. 

Exchequer  Chamber. 

Exchequer  Division. 

House  of  Lords. 

Land  Commission. 

Land  Cases  Appeal  (Co.  Dublin  Appeals). 

Land  Cases  Reserved. 

Landed  Estates  Court. 

Land  Judge. 

Lord  Mayor's  Court. 

Land  Sessions. 

Land  Sub-Commission. 

Master's  Office. 

Metropolitan  Police  Court. 

Matrimonial. 

Nisi  Prius. 

Probate. 

Privy  Council. 

Provincial  Court. 

Queen's  Bench. 

Queen's  Bench  Division. 

Quarter  Sessions. 

Rolls. 

Recorder's  Court  (Dublin). 

Revision  Court. 

Sheriff's  Court. 

Taxing  Master. 

Vice-Chancellor. 

Vacation  Judge. 
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Arkins  t.  Armstrong  (IIL  M.  465 ;  I.  R,  3  C.  L.  373) 

discussed  -  -  -    V.  165 

See  Practice — Common  Law — Costs.    2. 
over- 
ruled              -           -            •          XXIV.  60 

See  Practaoe— Oosto.     18. 
Ashton  V.  London  and  N.  W.  Railway  Co.  (I.  M.  246) 

followed  - 

See  Practice — Common  Law — Service.    16,  25, 
26. 
Attenborough  t.  St.  Katharine's  Docks  Co.  (3  C.  P. 

D.  450)  distinguished        -  -    XIIL  177 

See  Practice — ^Interpleader.     1. 
Attorney-General  v.  Delany  (X.  34)  followed    XL  130 

See  Charity— Gift  to,     7. 
foUowed  XL  128 

See  Charity— Gift  to.     1. 
Austin  V.  Scott  (DonneH's  Rep.  234)  not  followed 

[X.  178 

See  Landlord  and  Tenant  (Ireland)  Act,  1870. 
9. 
Axmann  v.  Lund  (L.  R.  18  Eq.  330)  overruled  X.  134 

See  Defamation — ^Libel.     14. 

Bailie's  Presentment^  In  re  (XXIV.  M.  361)  followed 

[XXVI.  20,  83 
See  Grand   Jury — ^Presentment — Juries   Act, 
1871.     3. 

— '■ not 

foUowed  -  -  -    XXV.  26 

See  Grand   Jury — ^Presentment — Juries   Act, 
1871.     1. 
Balfour  v.  Cooper  (23  fh.  D.  472)  commented  on 

[XXV.  8 
See  Interest.    4. 


Barclay,  Ex  parte;  Re  Joyce  (L.  R.  9  Ch.  576) 

followed  -  -  -    X.  1S3 

See  Bill  of  Sale.     2. 
Barnes  v.  Patch  (8  Ves.  604)  followed      -    XV.  36 

See  Will — Discretionary  Trust. 
Battersby  v.  Domley  (XL  M.  283)  followed      XV.  56 

See  Landlord  and  Tenant  (Ireland)  Act^  1870. 
155 
Beaaley  v.  Chapman  (6  L.  R.  Ir.  393)  dioented  from 

[XXIII.  58 

See  Practice — Execution.     4. 

V.  Darcy  (2  Sch.  and  Lef.  403)  distinguished 

[XXIII.  59,  66,  note 

See  Landlord  and  Tenant — ^Rent     5. 
Beere  v.  Head  (9  Ir.  Eq.  R.  76)  followed      -    V.  82 

See  Registration  of  Deed.     4. 
Beggan  v.  McDonald  (I.  R.  11  C.  L.  362)  discussed 

[XXII.  50,  53,  note 

See  Way.     1. 
Bellew  V.  Markey  (XII.  52)  commented  on      XII.  49 

See  Practice — Judgment.     15, 
followed      -    XIIL  M.  89 

See  Practice — Judgment.     9. 
Bennett  v.  Scott  (8  Ir.  Jur.  N.  S.  206)  followed 

[X.  20 

See  Solicitor— Bill  of  Costa     26. 
Beresford  v.  Jervis  (XI.  128)  followed  .  -      XI.  130 

See  Charity— Gift  to.     1. 
Best  y.  Bayes  (1  H.  and  C.  718)  distinguished 

[XIIL  177 

See  Practice — ^Interpleader.     1. 
Bettini  V.  Guy  (1  Q.  B.  D.  183)  followed     -    XIV.  59 

See  Principal  and  Surety.     4. 
Billing  V.  Arnold  (I.  R.  7  C.  L.  529)  commented  on 

[VIIL  147 

See  Landlord  and  Tenant — ^Ejectment — ^Non- 
payment of  rent     37. 
Boddy  V.  Wall  (L.  R.  7  Ol  D.  164)  applied    XIIL  31 

See  Practice — Venue.     8. 
Bolton  V.  Barry  (12  L.  R.  Ir.  158)  applied     XXIII.  7 

See  Land  Law  (In^ajid)  Acts,  1881, 1887.     18. 
Bowman  v.  Catherwood  (28  L.  R.  Ir.  572)  considered 

[XXVII.  109 

See  Land  Law  (Ireland)  Acts,  1881,  1887.     37. 
Bowser  v.  Colby  (1  Hare.  109)  discussed      -    XL  34 

See  Writ  of  Restitution.     2. 
Boyd  V.  Hodson  (XV.  120)  followed         -      XVI.  56 

See  Land  Law  (Ireland)  Act,  1881.     79. 
Boyle  V.  Lennon  (XII.  M.  161)  distinguished   XVI.  98 

See  Poor  Rate.     12. 

V.  Lysaght  (1  Ridg.  P.  Caaes  384)  considered 

[XXI.  23 

See  Land  Law  (Ireland)  Act,  1881.    83. 
Brennan  v.  Dorney  (21  L.  R.  Ir.  353)  explained 

[XXVI.  123 

See  Spirit  License.  ,    .  t 
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Brooke  v.  Pearson  (27  Beav.  181)  disapproved  of 
.       .    ,.  .  [V.  182 

See  Settlement-^Construction.     2. 
Buchanan  v  Cowell  (XXVI.  24)  followed 

[XXVI.  M.  419 

See  Land  Law  (Ireland)  Acts,  1881,  1887.     '^3, 
Buckley  v.  Buckley  (XII.  M.  49)  explained 

[XXII.  M.  624 

See  Remitting  Action  to  Civil  Bill  Court.     91. 
Burke's  Estate  (9  L.  R.  In  24)  distinguished 

[XVIII.  45 

See  Vendor  and  Purchaser.     5. 
Burns  v  Ranfurlev  (Donnjell's  Rofports,  200)  applied 
,       ,  "  [XIII.  19 

See  Landlord  and  Tenant  (Ireland)  Act>  1870. 
ff:  52. 

Burnside  v.  Mercer's  Co.  (XI.  60)  distinguished 

[XXII.  36 

See  Justices — ^AppeaJ  from.     16. 
Burrell,  Ex  parte;  R©  Robinson  (L.  R.  1  Ch.  D.  537) 

distinguished  -  .  -    XL  133 

See  Bankruptcy — Setting  aside  Lease.     1. 
Burrowes  v.  March  Ga«  Co.  (L.  R.  5  Ex.  67)  distin- 
guished '   ,.       '  .    XIL   112 

See  Negligence.     13. 
Butler  V.  Smith  (16  Ir.  C.  L.  R.  213)      -      IV.  M.  66 

See  Landlord  and  Tenant — ^Lease.     10. 
Butterly  v.  Carroll  (26  L.  R.  Ir.  93)  distinguished 

[XXV.  31 

See  Land  Law  (Ireland)  Act^  1881.     269. 
Byrne,  Re  (VII.  60)  distinguished        -      VII.  177 

See  Debtor's  Act  (Ireland),  1872.     6. 
V.  French  (VI.  10)  followed        -        VIII.  124 

See  Remitting  Action  to  Civil  Bill  Court.     1 30. 
not  followed        -    VI.  11 

Seel  Remitting  Action  to  Civil  Bill  Court.    101. 
discussed  -         X.  31 


See  Renutting  Action  to  Civil  Bill  Court.     99. 
-  V.  .Ring  (X.  82)  approved  of         ...       XL  34 
See  exposing  Goods  for  Sale  outside  Shop. 


Cahill  V.  Kearney  (I.  R.  2  C.  L.  498)  considered 

[XIX.  31 
See  Practice — Counterclaim.     1. 
Caldwell  V.  Gibbs  (2  Cr.  <fe  D.  C.  C.  183)  questioned 

[XVII.  33 
See  P^Flctioe^— Civil  Bill  Appeal — ^Lodgment. 
2. 
Campbell  v.  Holyland  (L.  R.  7  Ch.  D.  168)  followed 

[XV.  43 
See  Practice — ^Parties.     17. 

V.  MClelland  (XX.  29)  distinguished 

.:  '       ,  [XXL  22 

See  Practice — Counterclaim.     9. 
Campion  r.  Cdmpion  (VIII.  147)  distinguished 

[XVIII.^  Sj 

See  Landlord  and  Tenant — ^Ejectment — Nour 

payment  of  Rent.     22. 

CanaVan  Re  (XL  84)  followed  -         XXIII.  44 

'    Se€>  Grand  Jury — Presentmou': — ^Malicious  In- 

' ;  juries — ^Notices.     2. 

Cantillon  v.  Histon  (XV.  56)  followed      -    XXIII.  81 
See  Practice— Writ  Specially  Indorsed.     5. 


Capron  v.  Capron  (22  W.  R.  347)  ioUowed      VHI.  70 

See  Apportionment.     1. 
Carr  v.  Nunn  (VII.  26)  followed  -       XVHL  34 

See  Land  Law  (Ireland)  Act^  188L     205. 
Carter  v,  Dimmock  (4  H.  L.  351)  followed     VIII.  60 

See  Bankruptcy — ^Adjudication.     11. 
Chambers  v.  London  and  N.  W.  Railway  Co.  (IX.  175) 

fodlowed 
See  Practice — Conmion  Law — Service.     16,  26. 
Charles  v.  Cawley  (XXVII.  78)  not  followed 

[XXVII.  lib 

See  Practice — Civil  Bill  Appeal— Jurisdiction. 
3. 
Chatfield  v.  Sed^ck  (4  C.  P.  D.  459)  discussed 

[XV.  32 

See  Practice — Counterclaim.     5. 
Chism  V.  Beatty  (X.  93)  discussed  -        XVI.  11 

See  Land  Law  (Ireland)  Act,  1881.     252. 
Christy  v.  Gordon  (XIII.  79)  approved  of    -    XVII.  1 

See  Land  Law  (Ireland)  Act,  1881.     247. 
Clarke  v.  Croker  (VIII.  96)  approved        -    VIIJ.  203 

See    Practice — Conmion    Law — Security    for 
Costs.     23. 
disapproved        VIII.  201 

See    Practice — Conmion    Law — Security    for 


Costs.     26. 
-  V.  Grimshaw  (XII.  67)  followed 
See  Practice — ^Notice  of  trial.     1. 


XV.  1 


Cleary  v.  Gaacoigne  (XVIII.  26  note)  discussed 

[XVIIL  61 

See  Land  Law  (Ireland)  Act,  1881.     264. 
Cloran  v.  ReiUy  (V.  43)  followed  -  XVII.  Q 

See  Remitting  Action  to  Civil  Bill  Court.    133. 
Colbert  v.  Stewart  (Don.  Land  R.  490)  followed  and 

explained  -  -  -    XI.   65 

See  Landlord  and  Tenant  (Ireland)  Act^  1870. 
19. 
Colclough,  Re  (8  Ir.  Ch.  R.  330)  followed 

[vm.  Ill,  IX.  31 

See  Limitations,  Statute  of.     10. 
Condon  v.  Great  S.  &  W.  Railway  Co.  (16  Ir.  C,  L.  R. 

416)  discussed      -  -  -    XIIL   171 

See  Campbell's  Act.     3, 
ConJan  v.  Gavin  (IX.  198)  followed  XI.  94 

See  Way.     7. 
Constable  v.  ConstaJble  (2  P.  &  M.  17)  followed 

XXVII.  M.  522 

See  Practice — ^Matrimonial.     7. 
Conway  v.  Belfast  and  N.  C.  Railway  Co.  (XL  115) 

followed  -  -  -        XL  135 

See  Liability  of  Emplover.     8. 
Cooke,  Re  (7  Q.'  B.  653)  distinguished  VIIL   1 

See  Habeas  Corpus.     7. 
Cooper  V.  Beckett  (4  Moo.  P.  C.  C.  445,  449),  dis- 
cussed -  -  -       XL    126 

See  Probate — ^Interlineations.     1. 

^-  V.  Moss  (1  S.  &  T.  143)  distinguished 

[XXL  14 

See  Probate^ — Practice.     35. 
Corboy  v.  Corboy  (1  C.  &  D.  C.  C.  572)  distinguished 

[XL  57 

See  Ejectment  on  the  Title.     13. 
Counsel  v.  Garvie  (V.  96)  commented  on      -     XL  1 76 

See  Remitting  Action  to  Ci^l  Bill  Courts.  1  -49. 
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Cowman  v.  Harrison  (10  Hare.   234)  distinguished 

XIIL  70 
See  Husband  and  Wife.     5. 

followed 

[XIL  156 
See  Will— Precatory  Trust.     2. 
Crawford  v.  Egmont  (XVIII.  16)  considered 

[xyiii.  34 

See  Land  Law  (Ireland)  Act,  1881.     205. 
Crawshay  v.  Thomtoin  (2  My.  <fe  Gr.  1)  followed 

[XIIL  177 

See  Practice — ^Interpleader.     1. 
Crossan  y.  Chambers  (18  L.  R.  Ir.  68)  distinguished 

[XXI.  79 

See  Parliament — ^Franchise.     65. 
Crowe,  In  re  (XVII.  72)  approved        -        XXIV.  3 

See  Infant — Custody.     3. 
Cuming  V.  Lynch  (XVII.  M.  21)  followed      XVIII.  5 

See  Practices-Reply.     7. 

Daglish,  Ex  parte  (L.  R.  8  Ch.  1072)  distinguished 

[X,  153 
See  BUI  of  Sale.     2. 
Dale  r.  Conolly  (XXII.  63)  overruled        XXVII.  45 
Seel  Laipdloitrd  and  *Eeinant — ^Ejectmant — ^Non- 
payment of  rent.     18. 
Darragh  v.  Murdock  (V.  38)  followed  XL  180 

See  Landlord  and  Tenant  (Ireland)  Act,  1870. 
113. 
Davis  V.  Lloyd  (1  C.  <fe  K.  275)  disapproved     XIL  32 

See  Evidence.     10. 
Dean  v.  Peel  (5  East  45)  commented  on  XXV.  9 

See  Seduction.     3. 
Dickson,  In  re  (III.  M.  578)  applied  XXVL  72 

See  Trustee— Sole.     2. 
Dillon  V.  Reilly  (I.  R.  10  Eq.  152)  explained 

[XL  128 
See  Charity— Gift  to.     7. 
Dixon  V.  Holden  ^.  R.  7.  Eq.  488)  discussed    X.  134 

See  Defamation — ^Libel.     14. 
Do^  d.  Counsell  v.  Caperton  (9  C.  &  P.  1 12)  followed 

[XIIL  103 
See  Probate — ^Execution.     6. 
Donohoe  v.  Keogh  (17  Ir.  C.  L.  R.  39)  followed 

[X.  136 

See  Arrest     6. 

Doolan  v.  Midland  Railway  Co.  (L.  R.  2  H.  L.  792) 

distinguished        -  -  -    XIIL  183 

See  Cftjn*i6rfl      6* 

Douglas  v.  Alen  (XXVI.  41)  followed  XXViL  2 

See  Land  Law  (Ireland)  Act,  1881.     278. 
Dowling  V.  Byrne  (X.  79)  approved  of  XL  3i 

See  Exposing  Goods  for  Sale  outside  Slw^.  4. 
Downing  v.  Hodder  (4  Ir.  Ch.  R.  27)  IV.  M.  87 

See  Solicitor— Bill  of  Costii.     28. 
Doyne  v.  Campbell  (VIII.  101)  followed      XVIII.  34 

See  Land  Law  (Ireland)  Act,  1881.     205. 
Drinkwatw  r.  Deakin  (L.  R.  9  C.  P.  626)  considered 

[IX.  141 
See  Parliament — ^Election  Petition.     11. 
Driver^B  Settlement,  In  re  (W.  N.  1874,  218)  followed 

[IX.  65 
See  Trustee — ^Appointment.     11. 


Drought  V.  Stubber  (XVIII.  37)  applied      XVIII.  74 

See  Land  Law  (Ireland)  Aot,  1881.     65. 
Duckworth  v.  Johnston  (4  H.  <fe  N.  653)  disapproved 

[XXIV.  101 
See  Campbell's  Act.     4. 
Duffy,  In  the  Goods  of  (I.  R.  5  Eq.  506)  discussed 

[XL  126 
See  Probate — Interlineations.     1. 
Dunally  v.  Hodgins  (VII.  181)  discussed        XVI.  11 
See  Land  Law  (Ireland)  Act,  1881.     252. 

applied  XVII.  1 

See  Land  Law  (Ireland)  Act,  1881.     247. 

followed  X.  93 


See  Landlord'  and  Tenant  (Ireland)  Act,  1870. 
59 

Ecklin  V.  Brady  (10  Ir.  Jur.  N.  S.  188)  foUowed 

[XIV.  55 

See  Practice — Particulars.     2. 

overruled 

[XXV.  3 

See  Practice — ^Particulars.     1. 
Edmunds  v.  Wallingford  (L.  R.  14  Q.  B,  D.  811)  dis- 
cussed        -  -  .  -    XXL  17 

See  Action.     1. 
Edwards  v.  Bmughton  (32  Bear.  667)  applied 

[XIIL  8 

See  Will — ^Accrued  Share. 

—  V.  Coombe  (L.  R.  7  C.  P.  519)  distinguished 

[XVII.  12 

See  Debtors  Act  (Ireland)  1872.     16. 
Eley  V.  Positive  Assurance  Co.  (L.  R.  1  Ex.  D.  24) 

applied  -  -  -    XVL.  Ill 

See  Corporation. 
Ellis  V.  Sibler  (L.  R.  8  Ch.  83)  applied         XL  149 

See  Practice — Giancery — Injunction.     7. 
Ely,  Dean  of,  v.  Blias  (2  D.  M.  &  G.  459))  distin- 
guished -  -  -    XIX.  4 

See  Tithe  Rent-charge.     2. 
Emperor  v.  Rolfe  (1  Ves.  Sen.  208)  followed    XX.  1 

See  Settlement — Portions.     2. 
"  Energy,"  The  (L.  R.  3  A.  &  E.  48)  distingui^ed 

[.XY.,23 

See  Ship — ^Towage.     1.  ^ 

England  v.  Marsden  (L,  R.  1  C.  P.  529)  discussed 

[XXL  17 

See  Action.     1. 
Evans  v.  Bear  (L.  R.  10  Ch.  76)  followed         XL  90 

See  Debtors  Act  (Ireland),  1872.     12. 
Ewart  V.  Cochrane  (4  Macq.  122)  followed        XL  94 

See  Way.     7. 
Ewing  V.  Maxwell  (IX.  132)  not  followed         XL  62 

Se^  Sheriff.     51. 
Exall  V.  Partridge  (8  T.  R.  308)  distinguished 

[XXL  17 

See  Action.     1. 
"  Excelsior,"  The  (2  Ad.  &  Ecc.  272)  applied    XIL  1 1 2 

See  Negligence,     13. 
Eyre  v.  McDowell  (9  H.  L.  620)  followed    XVII.  M.  99 

See  Registration  of  Deed.     7. 
Fahy  v.  Dwyer  (4  L.  R.  Ir.  271)  not  followed 

[XXII.  50 

See  Way.     1.  i  T 
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Farrell  v.  Coogan  (12  L.  R.  Ir.  14)  not  followed 

[XVIII.  77 
'  Se©  Way.     4.  *■ 

V.  Maguir©  (3  I.  L.  R.  187)  followed  XII.  32 

See  Evidenoe.     IQ 

Ferguson  v.  Burrows  (XVI.  93)  dissented  from 

[XXIII.  79 

See  Remitting  Action  to  Civil  Bill  Court.     68. 
Ferrall,  Re  (I.  M.  102)  followed  VIII.  125 

S^  Bankruptcy — ^Arrangement.     40r 

Forrand  v.  Bradford,  Mayor,  &c.  (8  De  G.,  M'N.  &  G. 
93)  followed  -  -  -    X.  60 

See  Practice — Chancery — ^Bill.     1. 

Fishmongers  Co.  v.  Robertson  (5  M.  <fe  G.  192)  applied 

[XVI.  Ill 
See  Corporation. 

Fitzwilliam  v.  Dillon  (IX.  106)  discussed  X.  9 

See  Landlord  and  Tenant — ^Ejectmentr— Notice 
to  quit.     6. 

: not  followed      X.  11 2 

See  Landlord  and  Tenant  (Ireland)  Act,  1870. 
201. 

Flannery  v.  Nolan  (20  L.  R.  Ir.  537)  distinguished 

[XXIV.  36 
See  Laud  Law  (Ireland)  Acts,  1881,  1887.    24. 
Fleming  v.  Newton  (1  H.  L.  C.  363)  applied 

[XXIV.  29,  57 
See  Defamation — ^Privilege.     2. 
Flight  V.  Barton  (3  My.  &  K.  282)  applied       XXI.  67 
See  Specific  Performanca     3. 

Flood's  Estate,  Re  (13  Ir.  Ch.  R.  315)  followed 

[Vm.  141 

See  Registration  of  Deed.     6. 
Flynn,  Re  (VIII.  112)  overruled  -        XI.  6 

See  Bankruptcy — Jurisdiction.     5. 
: = 'discussed  -  IX.  21 

See  Bankruptcy — Jurisdiction.     9. 

— '■ V.  Flynn  (9  Ir.  Jur.  N.  S.  381)  considered 

[XIV.  77 

See  Practice — Civil  Bill  Court — Costs.     13. 

Foot  V.  Benn  (16  L.  R,  Ir.  247)  (juestioned    XXI.  72 
See  Practice — ^Dismissal  for  Want  of  Prosecu- 
tion.    4. 

Forshaw  v.  Welsby  (30  Beav.  243)  followed  XIII.  58 
See  Settlement — ^Voluntary  Settlement.     2. 

Fowler  v.  Fowler  (33  Beav.  616)  followed         XL  1 28 
See  Charity— Gift  to.     7. 

V.  Moore  (2  Jones  415)         -       III.  M.  482 

See  Practice — ^Landed  Estates  Court — ^Interest. 
3. 
Frankfort  v.  Thorpe  (2  Ball  &  Beatty  372)  considered 

[XXL  23 
See  Land  Law  (Ireland)  Act^  1881.     83. 

Fulton  V.  Andrews  (L.  R.  7  H.  L.  448)  explainjed 

[XrV.  35 
See  Probate — ^Knowledge  of  Contents  of  Will. 
2. 
Furnees  v.  Booth  (L.  R.  4  C.  D.  586)  distinguished 

[XIIL  25 
See  Practice — Counterclaim.     7. 


Gallagher  v.  Heweison  (XXV.  87)  approved 

[XXVII.  71 
See  Sheriff.     24. 
Gamble  v.  Simpson  (XVII.  44)  applied 

[45,  146,  158 
See  Land  Law  (Ireland)  Act,  1881. 
Ganly  v.  Ledwidge  (X.  52)  followed  XVIL  111 

See  Sale  of  Goods.     3. 
Garnett  v.  Bradley  (L.  R.  S  App.  Caa  944)  applied 

[XVIL  77 
See  Practice — ^Landed  Estates  Court — ^Receiver. 
4. 
Garrard  v.  Cottrell  (10  Q.  B.  679)  followed     XIH.  23 
See  Practice — Writ  Specially  Indorsed.     13. 
Geama  v.  Baker  (L.  R,  10  Ch.  App.  355)  followed 

[XIL  141 
See  Landlord  and  Tenant— Lease.     29. 
Gethin,  Re  (III.  M.  5d8)  not  followed         XXIIL  44 
Stee     Grand     Jury — ^Preflentm.ent — ^Malicious 
Injuries — ^Notices.     2. 
Glass  d;  Elliott,  Ex  parte;  Re  Boswell  (31  L.  J.  B.  76) 
distinguished!  ...    XIL  15 

See  Bankruptcy — Certificate.     2: 
Gledhill  v.  Hunter  (14  Ch.  D.  492)  distinraisked 

[XXVL  101 
See  Action.     4. 
Graves  v.  Eeane  (L.  R.  4  Ex.  D.  73)  followed 

[XIIL  118 
Se©  Contempt  of  Court.     2. 
Greene  v.  Byrne  (I.  R.  9  C.  L.  208)  commented  on 

[XIIL  33 

See  Remitting  Action  to  Civil  Bill  Court     40. 

Greenway  v.  Fisher  (1  C.  jc  P.  190)  discussed     X.  52 

See  Sale  of  Goods.     2. 
Grey  v.  Tumbull  (L.  R.  1  H.  L.  63)  contrasted 

[XVI.  59 
See  Land  Law  (Ireland)  Act,  1881.     49. 
Gun-Cunningham  v.  Byrne  (30  L.  R.  Ir.  384)  con- 
sidered ...    XXVII.  97 
See  Redemption  of  Rent  (Ireland)  Act^  1891. 
22. 


Hall  V.  Eve  (L.  R.  4  CL  DiV  341)  distinguished 

[XIL  81 

Se©  Rraotioe — Striking  out  PleadSngfs.     4. 

Hamilton  v.  Foreign  and  Mercantile  Insurance  Co., 

[IIL  M.  389 
distinguished  ...     IX.  86 

*     See  Practice — Conmion  Law — SiervioeL     27. 

V.  Miller  (V.  28)  discussed  XL  61 

See  Remitting  action  to  Civil  Bill  Court     16. 

V.  Warren  (9  H.  L.  420)  distinguished     XII.  54 

See  Special  Occupancy.     2. 
Hammond  v.  Hanun<Mid  (19  Beav.  29)  distinguished 

[XIL  2 
S©e  Infant — Settlement.     3. 
Hanley  v.  Hanley  (XIIL  60)  not  followed       XV.  31 

Se©  Practice — Counter-claim.     10. 
Hannan  v.  Laffan  (XV.  32)  followed        -    XVIII.  21 

See  Practice — Costs.     9. 
Hanrahan's  Estate,  In  re  (M'Carth/s  Land  Purchase 
Cases,  5)  commented  on         -        XXVII.  119 
See  Land  Purchase  Acts.  (  21^-^^^^^  I  r> 
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Harper  v.  Daviee  (XVI.  M.  339)  distinguished 

[XVIII.  37 
See  Land  Law  (Irelaiul)  Act,  1881.     257. 

discussed  XVIII.  61 

See  Land  Law  (Ireland)  Act,  1881.     264. 
Harria  ▼.  Gamble  (L.  R.  6  C.  D.  748)  distinguished 

[XIIL  25 
See  Practice — Counter-claim.     7. 

V.  Jenkins  (22  Ch.  D.  481)  not  followed 

[XVIIL  77 
See  Way.     4. 
Hassan  y.  Chambers  (18  Ll  R.  Ir.  68)  followed 

[XXII.  21 
See  Parliament — ^Franchise.     66. 
Hawtrej  v.  Butlin  (L.  R.  8  Q.  B.  290)  distinguished 

[X.  153 
See  Bill  of  Sale.     2. 
UaTwaixl  ▼.  Gknigb  (3  Bula  121)  discussed       X.  26 

See  Settlement — ^Annuity.     2. 
Headford's  Estate  (MacDevitt's  Rep.  328)  commented 
on  ...    XXVII.  M.  63 

See  Land  Law  (Ireland)  Act,  1881.     23. 
Healy  v.  aoncurry  (MacD.  R.  162)  followed 

[XXVIL  M.  112 
See  Land  Law  (Ireland)  Act^  1881.     267. 

V.  Smith  (XIIL  56)  discussed         XHI.  179 

See  Practiioe — ^Discovery — Documenta     14. 
Hedges  v.  Tagg  (L.  R.  7  Ex.  283)  discussed  and  dis- 
tinguished -  -  -    XL  77 
See  Seduction.     2. 
Herbert's  Preeentmenty  Re  (III.  M.  406 ;  I.  R.  3  C. 
L.  566)  not  followed        -            -    VIII.  175 
See     Gb^     Jury — 'Preseoitment — ^Malicious 
Lijttriefl — ^Notioea     6. 
Hickey  v.  O'Connor  (I.  R.  8  C.  L.  509)  dissented 
from                 -            -            -  -    X.  20 
See  Solicitor— Bill  of  Costs.     26. 
Hill  V.  Antrim  (V.  70)  applied         -            XVIIL  84 

See  Land  Law  (Ireland)  Act»  1881.     209. 
Hillock  V.  Cope  (IX.  77)  dpplied      -  -    XIIL  19 

See  Landlord  and  Tenant  (Ireland)  Act,  1870. 
52. 
Hindmarst  v.  Charlton  (8  H.  L.  167)  followed 

[XIIL  36 
See  Probate — ^Execution.     4. 
Hcaro  v.  Dickson  (18  L.  J.  C.  P.  168)  explained 

[XVIL  15 

See  Practice — Staying  Proceedings.     3. 

Hobba  V.  London  and  South-Westam  Ry.  Co.  (L.  R. 

10  Q.  B.  Ill)  applied         -  -    XIL  145 

See  Damagea     4. 

Hodges  V.  Clarke  (XVIL  83)  distinguished!        XX.  7 

See  Land  Law  (Ireland)  Act,  1881.     139. 
Hoey  T.  Dublin  and  Belfast  Junction  Railway  Co. 
a.  R.  5  C.  L.  206)  discussed  XIIL  121 

See  Campbell's  Act.     8. 
Hogan  T.  Sutton  (IL  M.  24)  distinguished    VIII.  160 
See    Practice — Conunon    Law — ^Amendment 
6. 
HoUoway  v.  CLesUm  (19  Ol  D.  516)  followed 

[XVIIL  61 
See  IVactioe — ^A.ppeal.     7. 

V.  York  (2  Ex.  Div.  333)  followed    XH.  28 

See  Piractice — ^Transfer  of  Action.    9. 


Holt  V.  Harberton  (VI.  1)  discussed       -        XVI.  59 
See  Land  Law  (Ireland)  Act,  1881.     137. 

considered  XVIL  59 

See  Land  Law  (Ireland)  Act,  1881.     49. 
Hone  V.  O'Flaherty  (9  Ir.  Ch.  R.  497)  explained 

[XXIV.  39 
See  Mortgage — Judgment  Mortgage.     15. 
Hooper  v.  Giles  (W.  N.  1876,  p.  10)  not  followed 

[XIIL  1 
See  Practice — Judgment.     24. 
Huggons  V.  Tweed  (W.  N.  1879,  p.  1)  followed 

[XIIL  25 
See  Practice — Counter-claim.     7. 
Hunt  V.  Smyth  (VIII.  203)  disapproved        VIIL  201 
See    Practice — Common    Law— Security    for 
Costa     25. 
Hunter  v.  Darcy  (VIII.  95)  followed  XVIL  6 

See  Remitting  Action  to  Civil  Bill  Court 
133. 
Hutchinson  v.  York,  Newcaatle,  and  Berwick  Railway 
Co.  (5  Ex.  343)  followed  XL  135 

See  Liability  of  Employer.     8. 

V.  Greenwood  (4  E.  &  B.  324)  followed 

[VIL  51 
See  Ejectment  on  the  Title.     15. 


Inchiquin  v.  Lyons  (20  L.  R.  Ir.  474)  followed 

[XXVL  95 
See  Landlord  and  Tenant — ^Ejectment — ^Notice 
to  Quit.     23. 
Irish  Land  Commission,  Re  (XVIL  27)  distanguished 

[XIX.  23 
See  Land  Law  (Ireland)  Act,  1881.     122. 
Irvine  v.  M*Kelvey  (DonnelFs  Rep.  380)  approved 

[X.  93 
See  Landlord  and  Tenant  (Ireland)  Act,  1870.. 
59. 
Irwin  V.  Buchanan  (X.  22)  approved  XI.  82 

See  Landlord  and  Tenant  (Ireland)  Act,  1870. 
51. 


Jackson  v.  MTiiajgrter  (28  L.  R.  Ir.  176)  discussed 

[XXVIL  121 

See  Land  Law  (Ireland)  Act,  1887.     22. 
James  v.  Lichfield  (L.  R.  9  Eq.  51)  followed    VIIL  47 

See  Specific  Performance.     13. 
v.  Plant  (4  A.  &  E.  749)  followed     VlII.  105 

See  Way.     3. 
V.  Rosse  (VII.  12)  followed  X.  176 

See  Landlord  and  Tenant  (Ireland)  AcL  1870. 
49. 


Jeffreys  v.  Evans  (19  C.  B.  N.  S.  246)  followed 

[XIL  141 
See  Landlord  and  Tenant — ^Lease.     29. 
Johnston  v.  Smith  (36  L.  T.  N.  S.  741)  distinp^uished 

[XIIL  179 
See  Practice — ^Discovery — ^Documents.     14. 
Johnstone  v.  Beatty  (X.  93)  discussed  X.  159 

See  Landlord  and  Tenant  (Ireland)  Act,  1870. 
.66. 
Jones  ▼.  Boyce  (1  Stark.  493)  applied  XIL  112 

See  Negligence.     13. 
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Jonea  v.  Monte  Video  Gaa  Co.  (5  Q.  B.  D.  556) 

followed  -  -  -    XV.  72 

See  Practice — ^Diacovery — ^Documents.     17. 

V.  Quinn  (XIII.  16)  discussed  XIII.  64 

See  Practice — Defence.     10. 

Joseph  V.  Corrajiden  (Roscoo,  N.  P.,  13th  Ed.  878) 
approved  -  -      XI.  77 

See  Seduction.     2. 

Joynt  V.  Jackson  (XLV.  55)  disapproved         XXV.  3 
See  Practice — ^Particulars.     1. 

Kavanagh  v.  Dolan  (X.  80)  not  followed  XI.  34 

See  Exposing  Goods  for  Sale  outaide  Shop.     4. 
Keating  v.  Bolton  (22  L.  R.  Ir.  143)  considered 

[XXVL  7 

See  Land  Law  (Ireland)  Acts,  1881,  1887.  23. 

Keays  v.  Lane  (J.  R.  3  Eq.  1)  followed  XII.  134 

See  Trustee — ^Breach  of  Trust.     1. 
Keene  v.  M^Blaine  (17  Ir.  C.  L.  654)  commented  on 

[VIIL  147 
See  Laindlord  and  Tenant — ^Ejectment — Non- 
payment of  Rent     37. 
Eelleher  v.  Jackson  (Nolan  &  Kane  391)  dissented 
from  ^  -  -  -    VII.  96 

See  Landlord  and  Tenant  (Ireland)  Act^  1870. 
139. 
K^ly  V.  Dixon  (I.  R.  6  C.  L.  25)  doubted  IX.  86 

See  Practice — Common  Law — Service.     27. 

followed     VIII.  18 

See  Practice — Common  Law — Service.     4. 
Kenna  v.  Nugent  (Ir.  R.  7  C.  L.  464)  distinguished 

[XXVII.  M.  35 
See  Land  Law  (Ireland)  Acts,  1881, 1887.    39. 
Kennedy  v.  Essex  (XXVL  7)  commented  on 

[XXVII.  M.  21 
See  Land  Law  (Ireland)  Acts,  1881,  1887.  26. 
Kenny  v.  Rorke  (XXVI.  M.  697)  not  followed 

[XXVIL  115 
See  Practice — Civil  Bill  Court — ^Adjournment. 
2. 
Keppel  V.  Ryan  (XXIII.  30,  20  L.  R.  Ir.  575)  over- 
ruled -  -  -      XXVI.  34 
-    See  Grand  Jury — Cess.     6. 
Killeen  v.  Lambert  (XVII.  1)  applied      XVIII.  13 

See  Land  Law  (Ireland)  Act,  1881.     219. 
Kinahan  v.  M'Cullagh  (XL  45)  distinguished    XII.  24 

See  Defamation — Slander.     5. 
Kirwan  v.  Coen  (XII.  M.  295)  applied  XIII.  46 

See  Practice — ^Demurrer.     11. 
Knowlman  v.  Bluett  (L.  R.  9  Ex.  1,  307)  applied 

[XVI.  Ill 
See  Corporation. 

L.,  Re  (VIIL  92)  overruled  -  XXL  1 

See  Bankruptcy — ^Proof  of  Debta     8. 
Lagan  v.  Gibson  (X.  6 ;  I.  R.  9  C.  L.  507)  disapproved 

[XXV.  3 
See  Practice — ^Particulars.     1. 

followed 

[XIV.  65 
See  Practice — ^Particulars.     2. 
Laler  v.  Bland  (8  Ir.  C.  L.  R.  115)  considered 

*  [XIV.  94 

See  Justices — Jurisdiction.     7. 


Lambe's  Estate,  Re  (III.  M.  224)  followed    VIIL  125 

See  Bankruptcy — ^Arrangement.     40. 
Large  v.  Large  (W.  N.,  1877,  p.  198)  commented  on 

[XV.  54 
/  See  Practice — ^Amendment.     14. 
Laverty  v.  Moore  (XV.  105)  discussed  XV.  107 

See  Land  Law  (Ireland)  Act^  1881.     97. 
Law,  Re  (X.  11)  overruled  -  -    XXL  1 

See  Bankruptcy — Proof  of  Debt&     8. 
Lawe  V.  Murphy  (XII.  68)  oonaideined  XIV.  51 

See  Practice — ^Writ  of  Summon8.ll. 
Leach  v.  Palmer  (11  IT.  Jur.  N.  S.-259)  followed 

See  Evidence.     12.  [L  M.  713 

Leader  v.  Singleton  (XXVIL  27)  followed  XXVU.  79 

See  Grand  Jury — Cess.     11. 
Leonard  v.  St.  Leger  Barry  (MacD.  240)  distinguished 

[XXV.  31 

See  Land  Law  (Ireland)  Act>  1881.     269. 
Leslie  v.  Leslie  (1  LI.  &  Goold,  temp.  Sugdien,  1) 

followed  .  -  -      XXV.  8 

See  Interest.     4. 
Leving's  Caae,  Sir  W.  (26  Ed.  III.  64)  followed 

[Xm.  125 

See  Landlord  and  Tenant — ^Lease.     15. 
Lifford  V.  Kearney  (XVII.  30)  followed         XVII.  84 

See  Land  Law  (Ireland)  Act^  1881.     39. 
Lindsay  v.  Kennedy  (XI.  58)  followed  XIV.  89 

See  Landlord  and  Tenant  (Ireland)  Act^  1870. 
26. 
Livingstone  ▼.  Lui^gan  Union  Guardians  (II.  M.  210) 

distinguiidied  ...    XIL  33 

See  Campbell's  Act.     1. 
Locke  V.  Evans  (11  Ir.  Eq.  R.  52)  followed   VIII.  172 

See  Landlord  and  Tenant  Act^  1860.     3. 
Lomax  v.  Buxton  (L.  R.  6  C.  P.  107)  distinguished 

[X.  66 

See  Bankruptcy — ^Act  of  Bankruptcy.     15. 
Lorimer  v.  Lule  (1  Chit.  R.  134)  followed'        IX.  227 

See  Practice — Common  Law — Judgment.     37. 
Loughnane  v.  Charteris  (VIL  184)  f<^owed       X.  176 

See  Landlord  and  Tenant  (Ireland)  Act>  1870. 
49. 
Ludlow  v.  Headley  (VII.  136)  discussed         VIII.  73 

See  Remitting  Action  to  Civil  Bill  Court     38. 
Luttcm  V.  Thompson  (IX.  205 ;  L  R.  10  C.  L.  10)  not 

followed  -  -  -        X.  77 

See  Town  Commissioners.     12. 
Lynch  v.  Callaghan  (MacD.  336)  followed         XX.  16 

See  Land  Law  (Ireland)  Act^  1881.     45. 

Maberly  v.  Strode  (3  Vea  450)  overruled         VI.  137 

Sep  Will—  Death  Coupled  with  Contingencv.  3. 

M'Cann  v.  M'Cann  (XIII.  1 20)  followed  XIV.  89 

See  Land!lord  and  Tenant  (Ireland)  Act^  1870. 

26. 

XIV.  33 

See  Landlord  and  Tenant  Ireland  Act>  1870. 
28. 
M'Carthy*8  Trusts  (1  L.  R.  Ir.  16)  not  followed 

[xxrv.  97 

See  Trustee — ^Appointment.     12. 
M'Conville  v.  M'Creeeh  (XII.  76)  considered 

[XIV.  77 
See  Practice— Civil  Bill  Court— Costa    13. 
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M*Coii\'illo  V.  Nolan  (XVII.  24)  diatinguished 

[XXI.  9 

See  Practice — Judgment     41. 
M^Ciucken  v.  Ross  (XX.  65,  73)  discussed      XXI.  35 

See  Landlord  and  Tenant — Surrender.     2. 
Macken  v.  Murphy  (XIII.  49)  followed  XIV.  10 

See  Practice — Writ  specially  Indorsed.     20. 
M'Nally  v.  Oldham  (16  Ir.  C.  L.  R.  298)  considered 

[XXIV.  57 

See  Defamaiion — Privilege.     2. 
Macnamara  y.  Malone  (XX.  24)  distinguished 

[xxn.  9 

See  Solicitor— Bill  of  Costs.     6. 
Macredie,  Ex  parte;  In  re  Charles  (L.  R.  8  Ch.  535) 

[IX.  65 
See  Bankruptcy — Proof  of  Debta     4. 
Maddock,  In  the  Goods  of  (3  P.  &  D.  169)  followed 

[XIII.  35 
See  Probate — ^Execution.     4. 
Magee  v.  Bath  (VIII.  219)  discussed  X.  159 

See  Landlord  and  Tenant  (Ireland)  Act>  1870. 
66. 

approved  X.  93 

See  Landlord  and  Tenant  (Ireland)  Act^  1 870.  59. 
Maher  v.  Taylor  (XII.  74)  applied  XIII.  40 

See  Practice — ^Demurrer.     11, 

followed  XIII.  49 

See  Practice — ^Writ  Specially  Indorsed.     23. 
considered  XIII.  1 


See  Practice — Judgment.     24. 

followed      XII.  M.  295 


See  Practice — ^Writ  Specially  Indorsed.     21. 

. xrv.  10 


See  Practice — ^Writ  Specially  Indorsed.     20. 
M^one  V.  Lestrange  (2  I.  E.  R.  16)  followed    XII.  32 

See  Evidence.     10. 
Manchester    and    Liverpool    District    Banking  Co., 
Ex  parte;  In  re  Littler  (L.  R.  18  Eq.  249)  dis- 
guished  -  -  -        XL  133 

See  Bankruptcy.     Setting  aside  Leaae.     1. 
Margate  Pier  Co.  v.  Perry  (W.  N.,  1876,  62)  followed 

[XV.  105 
See  Practice — Judgment     28. 
Marquess,  R©  (VIII.  77 ;  I.  R.  9  C.  L.  96)  followed 

[IX.  81 
See  Debtors  Act  (Ireland),  1872.     1. 
Marshall  v.  Berridge  (19  Ch-  D.  233)  applied 

■  ^    ^  [XVIIL60 

See  Land  Law  (Ireland)  Act,  1881.     143. 

followed 

[XVIL  31 
See  Specific  Performance.     2. 

distinguished 

[XXI.  15 
See  Land  Law  (Ireland)  Act,  1881.     127. 
Massey  v.  Norse  (20  L.  R.  Ir.  57,  464)  followed 

[XXVL  2 
See  Land  Law  (Ireland)  Acta,  1881,  1887.     17. 

■ ■ considered 

[XXII.  99 
See  Land  Law  (Ireland)  Act,  1887.     6. 
. followed 


[XXIV.  65 
See  Land  Law  (Ireland)  Act,  1881.     35.     . 


Maude  v.  Lowley  (L.  R.  9  C.  P.  165)  followed 

[XIV.  104 
See  Parliament — Election  Petition.     27. 
Merchants'  Banking  Co.  v.  Spotten  (XL  153)  distin- 
guished *'    -  -  -        Xn.  118 
See  Bankruptcy — ^Fraudulent  Preferenca     3. 
Meux  V.  Jacobs  (L.  R.  7  H.  L.  481)  followed    X.  153 

See  Bill  of  Sale.     2. 
Mew  and  Thorne,  Re  (31  L.  J.  Ba.  87)  distinguidied 

[XII.  16 
See  Bankruptcy — Certificate.     2. 
Michaels  v.  Empine  Palace  Co.,  Ltd.  (8  Times  L.  R. 
318)  considered  -  '-      XXVL  101 

See  Practice — Security  for  Costs.     3. 
Millington  v.  Loring  (6  Q.  B.  D.  190)  questioned 

[XVIL  112 
See  Practice — Claim.     3. 
V.  Thompson  (3  Ir.  Ch.  Rep.  236)  distin- 
guished     -  -  -  .    XXV.  50 
See  Limitations,  Statute  of.     18. 
Mitcalfe  v.  Hanson  (L.  R.  1  E.  &  I,  Ap.  242)  distin- 
guished                     -            -    .        -.    XXL  1 
See  Bankruptcy — ^Proof  of  Debta.     8. 
Montgomery  (Lessee)  v.  Graham  (5  L.  Rec.  N.  S.  23) 
followed                -            -            -    IV.  M.  66 
See  Landlord  and  Tenant — ^Lease.     10. 

■    .  V.  Montgomery  (XIV.  1)  applied 

[XVI.  39 
Soo  Laod  Law  (Ireland)  Act,  1881.     277. 

— approved 

[XVI.  59 
See  Land  Law  (Ireland)  Act»  1881.     49. 
Moone  v.  Rose  (L.  R.  4  Q.  B.  D.  486)  distinguished 

[XIII.  lis 
See  Contempt  of  Court.     2. 
Moore  v.  Alwell  (XV.  54 ;  8  L.  R.  Ir.  245)  followed 
See  Practice — ^Amendment.     12,  20. 

v.  Mowbray  (XIV.  33)  followed        XIV.  89 

See  Landlord  and  Tenant  (Ireland)  Act>  1870. 
26. 
Moylan  v.  Finch  (XXVL  2 ;  28  L.  R.  Ir.  595)  followed 

[XXVL  100 
See  Land  Law  (Ireland)  Act,  1887.     1. 
Mullin  V.  Lavins  (XVI.  13)  distinguished     XXLV.  56 

See  Land  Law  (Ireland)  Act^  1887.     4. 
MuUins  V.  Morgan  (MacDevitt  519)  distinguished 

[XXIV.  67 
See  Land  Law  (Ireland)  Act,  1881.     178. 
MundeFs  Trusty  In  re  (8  W.  R.  683)  not  followed 

[IX.  65 
See  Trustee — ^Appointment.     11. 
Murtagh  v.  Adamson  (II.  M.  170)  disapproved  of 

[XXI.  28 
See  Landlord  and  Tenant — ^Ejectment — ^Non- 
payment of  rent.     11. 


Nagle  V.  Sullivan  (XIV.  43 ;  6  L.  R.  Ir.  149)  followed 

[XXIII.  79 
See  Remitting  Action  to  Civil  Bill  Court.     68. 
Nathan  v.  Batchelor  (W.  N.,  1876,  p.  172)  distin- 
guished -  -  -        XV.  70 
See  Landlord  and  Tenant — Distress,  i^  %  T 
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Neale,  In  re  (1   C.  &  D.,  Abr.,  N.  of  C.  294)  dia- 
approvedof  ...    X.  151 

See     Graod     Jury — 'PreetM^mjisfat — ^Malicious 
Injury — ^Traverse.     4. 
Nelson  v.  Headford  (XXI.  M.  67)  commented  on 

[XXVIL  65 

See  LaAd  Law  (Ireland)  Acts,  1881,  1887.   56. 

Netterville  r.  Power  (6  Ir.  Jur.  N.  S.  123)  disapproved 

[XIX.  4 
See  Tithe  Rentrcharga     2. 
Nevin  v.  Singicrton  (XII.  M.  186)  disfcinguished 

[XIV.  43 

See  Remitting  Action  to  Civil  Bill  Court   147. 

Noble  V.  Turner  (Donn.  Rep.  496)  followed  XIII.  120 

See  Landlord  and  Tenant  (Ireland)  Act^  1870. 

27. 

Nolan.  V.  Morgan  (V.  18)  distinguished         XVII.  49 

See  Land  Law  (Ireland)  Act,  1881.     41. 
Norrish  v.  Marshall  (5  Mad.  475)  followed      XII.  9 

See  Set-off.    3. 
Nugent  V.  Bond  (XlV.  40)  considered  XV.  2 

See  Practice — ^Appeal.     9. 


O'Brien  v.  White  (XVIII.  24)  discussed      XVIII.  61 

See  Land  Law  (Ireland)  Act,  1881.     264. 
. applied         XXV.  79 

See  Land  Law  (Ireland)  Act,  1881.     201. 
O'Callaghan  v.  Norton  (XXI.  24  note)  followed 

[XXL  23 

See  Land  Law  (Ireland)  1881.     83. 
O'Connell  v.  Amott  (XV.  M.  311)  approved  XXIIL  77 

See  Defamation — ^Libel.     8. 
O'Donnell  and  Boyle's  Presentment  (14  L.  R.  Ir.  600) 

explained  -  .  -      XXI.  19 

See  Grand  Jury — ^Presentment  Sessiona     3. 
V.  Smith  (VIIL  32)  not  followed    VIIL  116 

See  Debtors  Act  (Ireland)'   1872.     23. 
O'Neill  Re  (VIL  20)  overruled  -  VIIL  212 

See  Bankruptcy — ^Adjudication.     8. 
V.  Willia  (XXI.  97)  diatinguiBhttl      XXV.  42 

See  Land  Law  (Ireland)  Act,  1887.     24 
O'Reilly  V.  Glavey  (XXVIII.  36)  followed  XXVII.  78 

See  Seduction.    8. 
Orme  and  Hargreave's  Contract^  In  re,  discussed 

[XXVI.  72 

See  Trustee— Sole.   .2. 
Orr  V.  Laverty  (1  Cr.  &  Dix.  CSr.  Caa  89)      XXV.  9 

See  Seduction.     3. 
O'Shau^hneK^,  Re  (I.  M.  631,  646)  followed    IX.  178 

See  Solicitor — ^Admisnon.     11. 


Padwick  v.  Scott  (2  Ch.  D.  736)  distinguished 

[XIII.  12 
See  Practice — Counter-claim.     6. 

V.  Stanley  (9  Hare.  627)  commented  on 

[XXVII.  25 
See  Principal  and  Surety.     6. 
Parkinson  v.  Da^hwood  (30  Beav.  49)  applied  XIII.  8 

See  Will — ^Accrued  Share. 
Peonell  v.  Reynolds  (11  C.  B.  N.  S.  709)  distinguished 

See  Bankruptcy — ^Act  of  Bankruptcy.     15. 


Phelan  v.  Tedcastle  (15  L.  R.  Ir.  175)  followed 

[XXI.  16 

See  Land  Law  (Ireland)  Act^  1881.     127. 
Pollard,  Re  (L.  R.  2  P.  C.  C.  106)  considered 

Sea  Contempt  of  Court     5,  11. 
Powell  V.  Heffeman  (8  L.  R.  Ir.  130)  commented  on 

[XXVI.  12 

See  Limitodona,  Statute  of.     23. 
Price  V.  Jenkins  (37  L.  T.,  N.  S.  51)  followed  XI.  109 

See  Bankruptcy — ^Void  Settlement.     4. 
Pressor  v.  Edmonds  (1  Y.  <fe  C.  481)  IV.  M.  64 

See  Limitations,  Statute  of.     1. 
Prudential  Ai»urance  Ca  v.  Knott  (L.  R.  10  Ch.  142) 

followed  -  -  -        X.   134 

See  Defamation — Libel.     14. 
PurceU  V.  Puroell  (2  Dr.  &  War.  217)  followed 

[XXV.  8 

See  Interest.     4. 


R.  V. 


Barrow  (L  R.  1  C.  C.  R.  158)  overruled 

[XVIII.  103 
See  Criminal  Law — ^Rape. 

Bennett  (4  F.  &  F.  1005)  discussed 

[XII.  100,  XIIL  3 
See  Action.     2. 

V.  Churchwardens  of  All  Saints'  Wigan  (1  App. 

Caa  161)  distinguished  -  XX.  51 

See  Rates.     9. 

V.  Cunningham  (5  East.  478)  followed        X.  7 

See  Poor  Rate.     1. 
V.  Flattery  (L.  R.  2  Q.  B.  410)  approved 

[xvin.  103 

See  Criminal  Law — ^Rape. 
V.  Magrath  (24  L.  R.  Ir.  391)  followed  XXIV.  91 

See  Landlord  and  Tenant — ^Ejectment — Non- 
payment of  rent.     6. 

V.  Pembliton  (L.  R.  2  C.  C.  R.  119)  discussed 

[XI.  13 

See  Criminal  Law — ^Arson. 
(Clithepoe)  v.  Recorder  of  Dublin  (XL  85 ;  I.  R. 

11  C.  L.  412)  followed     -  -    XXVI.  6i 

See  Licensing  Act&     25. 

distinguished  -  •      XIIL  141 

See  Licensing  Acts.     26. 

adopted  -  .  .    XIV.   19 

See  Licensing  Acta     31. 

V.  Unklee  (VIIL  38 ;  L  R.  8  C.  L.  60)  applied 

[XXIII.  28 

See  Grand  Jury — Cefla     1. 
followed  XXI.  50 

See  Criminal  Law — ^Evidenca     1. 
Raby  v.  Ridehalgh  (7  De  G.  M.  &  G.  104)  foUowed 

[XIL  134 

See  Trustee— Breach  of  Trust     1. 
Raebum  v.  Andrews  (L.  R.  9  Q.  B.  120)  foUorod 

See     Practice— -Conunon   Law— Security   for 
CosU.     22,  24. 
' — —  not  followed 

See     Practice — Common   Law — Security   for 
Costa     23,  27,  30. 
Raina^  In  the  Goods  of  (1  Sw.  k  Tr.  144)     IV.  M.  199 

See  Probate — Grant  of  Probatei     5. 
Rea  V.  Langford'  (XV.  105)  followed  XVI.  63 

See  Practice— Judgment.    33.^ 
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Reardon,  Re  (VIL  193)  approved  YIIL  1 

See  Habeas  Corpua     7. 
Redondo  y.  ehajtor  (L.  R.  4  Q.  B.  D.  453)  conndered 

[XXVI.  101 

See  Practioe — Security  for  Costa     3. 
Rhodes  V.  Jenkins  (7  Ch.  D.  711)  followed  XXVI.  U6 

See  Land  Law  (Irdand)  Act,  1881.     11. 
Ricard  Y.  Robson  (31  Beav.  244)  followed      XI.  128 

See  Oiarity— Gift  to.     7. 
Ridout  ▼.  Lewis  (1  Atk.  268)  commented  on     VI.  74 

See  Pin-money. 
Roberts  r.  Humphreys  (L.  R.  8  Q.  B.  483)  discussed 

[XV.  68 

See  Licensing  Acts.     23. 
Robertson  v.  Howard  (3  C.  P.  D.  280)  considered 

[XIIL  1 

See  Practice — Judgment.     24. 

disapproved 

[XIII.  49 

See  Practice— Writ  Specially  Indorsed.     23. 

not  followed 

[XIV.  10 

See  Practice— Writ  Specially  Indorsed.     20. 
Roe  V.  Cooney  (14  L.  R.  Ir.  243)  considered  XXVI.  2 

See  Land  Law  (Ireland)  Acts,  1881,  1887.    17. 
Rollins  V.  Hinks  (L.  13  £q.  355)  overruled     X.  134 

See  Diafamation— Libel.     14. 
Romnerave  v.  Burke  (I.  R.  7  £q.  186)  followed 
^^^  ^  ^  [Vin.70 

See  AppcMTtionment.     1. 
RustfeU  V.  Moore  (XV.  M.  139 ;  8  .L  R.  Ir.  332) 

questioned  -  -  -    XVII.  73 

See  I^andlord  and  Tenant  (Ireland)  Act,  1870. 
162. 
Ruttledge  v.  Ruttledge  (1  Dr.  &  Wall.  248)  distin- 
guished -  -  -        XXV.  8 

See  Interest.     4. 
Ryan  v.  Sheehy  (12  L.  R.  Ir.  44)  explained 

[XXIII.  8,  54 

See  Practioe — Amendment.     6. 
Scott  Re  (8  Ir.  Jur.  N.  S.  160)  overruled     VIL  153 

See  Bankruptcy — ^Allowance.     1. 
V.  Dublin,  Wicklow  &  Wexford  Railway  Co. 

(11  Ir.  C.  L.  R.  377)  followed  XIIL  121 

See  Campbell's  Act     8. 


-V.  London  and  St.  Katharine's  Docks  Co.  (3  H. 
k  C.  596)  foUowed  XL  36 

See  Negligence.     1 1 . 


Scriven  v.  Corporation  of  Dublin  (12  L.  R.  Ir.  389) 

distinguished  -  -  XX.  27 

See  Rulway — ^Traverse.     3. 
Seale  v.  Barter  (2  B.  k  P.  485)  approved        XFV.  79 

See  Will— Estate  Tail.     1. 
Semple  v.  Hunter  (XV.  73)  followed  XV.  105 

See  Land  Law  (Ireland)  Act,  1881.     98. 
Seymour  v.  Quirke  (XVIII.  29>  considered      XXVI.  2 

See  Land  Law  (Ireland)  Acts»  1881,  1887.    17. 
Sbarpe  t.  Wakefield  (21  Q.  B.  D.  66 ;  22  Q.  1^.  D. 

239 ;  15  App.  Caa  173)  considered    XXVI.  61 

See  Licensing  Acts.     25. 
Shaw  V.  Jersey  (4  C.  P.  D.  120,  359)  distingui^ed 

[XVI.  1 

See  Practice — ^Injunction.    4. 


Shearman  v.  Kelly  (XII.  M.  98)  followed  XIL  M.  296 
See  Landlord  and  Tenant — ^Ejectment — ^Notice 
to  quit.     17. 

Shiel  V.  Incorporated  Society  (10  Ir.  Eq.  R.  416)  dis- 
tinguished ...  XIX.  4 
See  Tithe  Rent-charge.     2. 

ShiUady  v.  HiUes  (XIV.  106)  not  followed'  XV.  49 
See  Practioe— Civil  Bill  Cour<^-Civil  Bill.     1. 

Shine  v.  Lynch'  (XVIII.  15)  applied  XVIII.  32 

See  Land  Law  (Ireland)  Act^  1881.     158. 
Sievewright  v.  Archibald  (17  Q.  B.  103)  followed 

[VIIL  M.  566 

See  Sale  of  Goods.     5. 
Simmons  v.  Rudall  (1  Sim.  N.  S.  115)  followed 

[XL  12G 

See  Probate — Interlineations.     1. 
Siner  v.  G.  W.  Railway  Co.  (L.  R.  3  Ex.  150;  L.  R. 

4  Ex.  117)  -  -  VIL  57 

See  Negligence.     12. 
Singer  Sewing  Machine  Co.,  Ex  parte ;  In  re  Bladtwell 

(XL  57)  applied  -  -      XXV.  85 

See  Bankruptcy — Order  and  Dispo(ution.     7. 

Skinners'  Company  v.  MTey  (XXVI.  115)  overruled 

[XXVL  136 

See  Land  Purchase  Acts.     18. 
Slattery  v.  Dublin  k  Wicklow  Railway  Co,  (3  App. 

Caa  1155  applied  -  -        XIX.  17 

See  Insurance.     3. 
Smith  V.  Osborne  (6  H.  L.  C.  375)  applied      XIIL  8 

See  Will — ^Accrued  Share, 
V.  St.  Lawrence  Tow-Boat  Co.  (L.  R.  5  P.  C, 

C.  D.  308)  distinguished  -  XV.  23 

See  Ship— Towage.     1. 
Stanley,  Re  (17  L.  R.  Ir.  487)  discussed       XXIV.  68 

See  Bill  of  Sale.     1. 
Stevenson  v.  Leitrim  (VII.  34)  followed       XIIL  111 

See  Landlord  and  Tenant  (Ireland)  Act^  1870. 

15. 

applied  XIII.  19 


See  Landlord  and  Tenant  (Ireland)  Aot>  1870. 
52. 
Stribling  v.  Halse  (16  Q.  B.  D.  246)  foUowed 

[XXIL  21 
See  Parliament — ^Franchise.     66. 
Sturgess  v.  Ryan  (24  L.  R.  Ir.  305)  distinguished 

[XXV.  36 
See  Game.     4 
Sugden  v.  St.  Leonard's  (34  L.  T.  N.  S.  372)  followed 

[XI.  12e 
See  Probate — ^Interlineations.     1. 
Sullivan  v.  Bowen  (XVII.  40  note)  discussed 

XVIL  39 
See  Land  Law  (Ireland)  Act,  1881.     137. 
Swanton  v.  Biggs  (2  Moll.  14 ;  Beatty  R.  170)  followed 

[XI.  34 
See  Writ  of  Restitution.     2. 
Swanzy  v.  Southwell  (XII.  25)  applied  XII.  57 

See  Bankruptcy — Order  and  Disposition.     6. 
Sweeny  v.  Sweeny  (X.  101 ;  I.  R.  10  C.  L.  375) 

followed  -  .      XVIII.  90 

See  Landlord  and  Tenant — ^Lease.     19. 
Sykes  v.  Dixon  (9  A.  k  E.  693)  applied         XXV.  20 

See  Master  and  Servant    5.       '  ^ 
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Talbot  V.  DrapoB  (V.  M.  US)  followed       XVIII.  112 

See  Land  Law  (Ireland)  Act,  1881.     237. 
Tanner  v.  European  Bank  (L.  R.  1  Ex.  216)  distin- 
guished -  -  .      XIII.  177 
See  Practice — ^Interpleader.     1. 
Tayleur  v.  Wildin  (L.  R.  3  Ex.  303)  not  Mlowed. 

[XVII.  58 
See  Landlord  and  Tenant — ^Ejectment — ^Notice 
to    Quit.     10. 

commented  on 

[XIV.  87 
See  Landlord  and  Tenant  (Ireland)  Act,  1870. 
145. 

distinguiBhe<l 

[VII.  50 
See  Landlord  ^'  u  Tenant — Ejectment — ^Notice 
to  Quit     21. 
Taylor  V.  Dowden  (VIII.  83;  Don.  R.  517)  discussed 

[XVI.  37 
See  Land  Law  (Ireland)  Act»  1881.     248. 

approved         IX.  160 

See  Landlord  and  Tenant  (Ireland)  Act>  1870. 
167. 
Tea  Co.,  Limited,  v.  Jones  (43  L.  T.  N.  S.  255)  dis- 
tinguished .  -  -    XVII.  12 
See  Debtors  Act  ^reland),  1872.     16. 
Thomas  v.  Sylvester  (L.  R.  8  Q.  B.  368)  followed 

[XIIL  125 
See  Landlord  and  Tenant — ^Lease.     15. 
Thornton  v.  Oinch  (10  L.  R.  Ir.  378)  explained 

[XVIIL  39 
See  Practice — ^Reply.     6. 
Thorogood  v.  Bryan  (8  C.  B.  115)  discussed      XV.  23 

See  Ship — ^Towage.     1. 
Trench,  v.  Nolan  (VI.  109)  followed  IX.  141 

See  Parliament — ^Election  Petition.     11. 
Troy  V.  Kirk  (Alo.  &  Nap.  326)  IV.  M.  66 

See  LandlcM-d  and  Tenant — ^Lease.     10. 
Tuff  V.  Warman  (5  C.  B.  N.  S.  585)  applied    XII.  112 
Seel  Negligenca      13. 

^followed    XIIL  121 

See  Campbeirs  Act     8. 
Turner  v.  Hedineaford  Gas  Co.  (L.  R.  3  Ex.  D,  145) 
followed  -  .  .    XIIL  25 

See  Practice — Counter-claim.     7. 

V.  M'Auley  (6  I.  C.  L.  R.  245)  distinguished 

[IX.  54 
See  Ejectment  on  Title.     17. 

Ulster  Bank  v.  M'Kinney  (XJII.  M.  90)  considered 

[XIV.  51 
See  Practice — ^Writ  of  Summons.     11. 

Vaughton  v.  London,  N.  W.  Railway  Co.  (L.  R.  9  Ex. 

93)  distinguished  -  -        IX.  99 

See  Railway — ^Passengers'  Luggage.     1. 
Victorian  Railway  Co.  v.  Coultas  (L.  R.  3  App.  Cas. 

322)  .  .  .        XXrV.  82 

See  Negligenca     9. 

W.  M.  (VII.  32)  approved  -  .    VIL  71 

See  Bankruptcy — ^Arrangement.     51. 


Walker,  Re  (VII.  61)  distinguished  -  VIL  71 
See  Bankruptcy — ^Discharge  of  Bankrupt.    3. 

V.  London  &  N.  W.  Railway  Co.  (L.  R.  L  C. 

P.  D.  618)  distinguished  XV.  11 

See  Building  Contract. 

Wall  V.  Wall  (16  Simon.  513)  overruled       L  M.  758 

See  Husband  and  Wife.     29. 
Wallace  v.  Graham  (11  L.  R.  Lr.  369)  not  followed 

[XXVIL  108 
See  Practice — ^Attacbment.     3. 
Walsh.  V.  Fitzgerald  (XXI.  82)  disbinguifihed 

[XXIL  76 
See  Landlord  and  Tenant  (Ireland)  Act^  1870. 

Mm 

V.  WaUih  (17  Ir.  C.  L.  R.  195)  discussed  V.  165 

See  Practice — Common  Law — Costs.     2. 

followed 

[XXrV.  60 
See  Practice — Costs.     18. 
Warburg  v.  Tucker  (E.  B.  <fe  E.  914)  distinguished 

[XXI.  1 
See  Bankruptcy — ^Proof  of  debts.     8. 
Ward  V.  M'Roberts  (25  L.  R.  Ir.  224)  liistinguished 

[XXVIL  M.  522 
See  Renewable  Leasehold  Conversion  Act  10» 
Waring,  Ex  parte  (19  Ves.  344)  distinguished 

[XL  51 
See  Bankruptcy — ^Arrangement.     44. 
Wamock  v.  Harvey  (6  L.  R.  Ir.  339)  not  followed 

[XV.  1 
See  Practice — ^Notice  of  trial.     1. 
Warren  v.  Rudall  (4  K.  &  J.  603)  distinguished 

[Xn.  54 
See  Special  Occupancy.     2. 
Waterford  Turkish  Bath   Co.  v.  Barter  (XVII.  61) 
approved  and  followed  -  XXVIL  128 

See  Practice— Third  Parties.     6. 
Waterford's  Estate  (XXIL  18,  27)  discussed 

[XXrV.  85 
See  Land  Purchase  Acts.     7. 
Watson  v.  Atlantic  Steam  Nav:  Co.  (10  Ir.  C.  L.  R. 
163)  overruled  -  -        -    X.  28 

See  Practice — Common  Law — Service.     16. 
Weir  V.  Feely  (XIX.  61)  not  followed  XXIV.  48 

See    Practice— Civil  Bill  Appeal— Notice    of 
Appeal.     3. 
West  V.  West  (4  Sw.  &  Tr.  22). followed     IV.  Mi  107 

See  Probate — ^Pleading.     1. 
Weston  V.  Hunt  (VIIL  115)  discusaed       -        IX.  6 

See  Practice — Common  Law — ^Pleading.     20. 
Westropp  V.  Elligott  (XVIIL  61)  followed    XVIIL  72 

See  Land  Law  (Ireland)  Act,  1881.     262. 
Wetton  V.  Wilson  (XII.  148)  distinguished        XVI.  1 

See  Practice — Injunction.     4. 
Wheatcroft  v.  Foster  (1  E.  B.  &  E.  737)  considwed 

[XXIV.  34 
See  Practice — Costs.     4. 
Whelply  V.  Buhl.  (3  Q.  B.  D.  80,  263)  applied 

[XIIL  33 
See  Remitting  Action  to  Civil  Bill  Cburt.     40. 
White  V.  Carroll  (VIIL  63)  not  followed 

See    Practice — Common    Law — Security    for 
Costs.     23,  26,  27. 
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White  V.  CarroU  (VUI.  63)  followed 

See    Practioe — Common    Law — Security    for 
Costs.     25,  29. 
Whitmore  v.  Qaridge  (33  L.  J.  Q.  B.  87)  distinguisbed 

[X.  66 
See  Bankruptcy — ^Act  of  Bankruptcy.     15. 
Wickham  y.  Hawker  (7  M.  <!b  W.  63)  not  followed 

[XXV.  36 
See  Camei     ^ 
Williams  V.  Ashton  (1  J.  &  H.  115)  XL  126 

See  Probate — ^Interlineation&     1. 

V.  Smith  (22  Q.  B.  D.  134)  considered 

[XXIV.  29,  57 
See  Defamation — ^Privilege.     2. 
Williamson  v.  Antrim  (VII.  157)  applied     XVIII.  57 

See  Land  Law  (Ireland)  Act,  1881.     233. 
Wilmot's  Trusts,  Re  (L.  R.  7  Eq.  532)  distinguished 

[XX.  1 
See  Settlement — ^Portionp.     2. 
Wilson  V.  Antrim  (VIIL  M.  501)  app'iel      XVL  11 
See  Laud  Law  (Ireland)  Act,  1881.     252. 

V.  Newport  Docks  C).  (Ti.  R   1  Ex.  .7  77)  tlis- 

tinguished  -  -      XII.   112 

See  Negligence.     13. 


Wolfe's  Estate^  Re  (IL  M.  :J70)  approved  X.  17 

See   Practice— Laud»:d   Estates   Court- — Com- 
pensation.    13. 

Wright  V.  Tracey  (VIII   142^  I.  R.  8  C.  L.  185) 

followed  -  -  -    XVII.  U 

See  Land  Law  (Ireland)  Act,  1881.     ir>2. 

Wyse  V.  Lyons  (XXI.  18).  overruled  XXII.  53 

See  Landlord  and  Tenant — ^Ejectment — ^Non- 
payment of  rent.     40. 

.  V.  Russell  (XVII.  31)  followed  XVII.  75 

See  Land  Law  (Ireland)  Act,  1881.     126. 

appUed  XVIII.  60 

See  Land  Law  (Ireland)  1881.     143. 


Yarmouth,  v.  France  (19  Q.  B.  D.  647)  applied 

[XXIII.  84 
See  Liability  of  Employer.     2. 

Yglesias,  Re.    Ex  parte  Gleneral  South-American  Co. 
(L.  R.  10  Ch.  635)  foUowed  -        XL  51 

See  Bankruptcy — ^Arrangement.     44. 
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34  Ed.  III.  c.  1      - 

See  Justices — Jurisdiction.     2,   S,   12. 

5  Rich.  II.  c.  7    .  -  -  .    XV.  103 

See  Mandamus.     2. 
2  Eliz.  c.  1  (Ir.)  -  .  .  VII.  100 

See  Roinaii  Catholio  Clergyman. 
10  Car.  I.  a  3,  c.  15  -  -  -        X.  4 

See  Charity— Gift  to.     4. 
10  Car.  I.  c.  15,  aa  2,  3  (Iriah)      -  -    XXV.  48 

See  Limitations,  Statute  of.     11. 
10  Car.  I.  sesa  2,  c  3      -  -  -      XII.  91 

See  Settlement — Voluntary  Settlement.     5. 
10  Car.  I.  sesa  2,  c.  3        -  -        VIII.  55,  199 

See  Bankruptcy — Void  Settlemient.     2. 
10  Car.  sess.  2,  c.  3        -  -  -      XII.  37 

See  Bankruptcy — ^Aot  of  Bankruptcy.     13. 
10  Car.  I.  sesa  2,  0.  3        -  -  -    VIII.  62 

See  Fraudulent  Conveyance. 
10  Car.  I.  sess.  2,  o.  3,  a  10        -  -        XI.  109 

See  Bankruptcy — ^Void  Settlement.     4. 
7  Wm.  III.  c.  8  .  -  XVIII.  Ill 

See  Evidence.     8. 
7  Wm.  III.  c.  8,  a  1      -  -  -      IX.  120 

See  Evidence.     9. 
7  Wm.  III.  a  21  (Ir.),  a  4      -  -      XXII.  92 

See  Malicious  Injuriea     1. 

10  Wm.  III.  c.  8,  a  2  (Ir)      -  -    VIII.  M.  416 

See  Sporting  Dogs. 

6  Anne  C.  10,  a  23  (Ir.)  -  -  VI.  70 

See  Tenant  in  Common.     1. 
9  Anne  (Ir.)  o.  8,  a  1      -  -  -    XV.  34 

See  Sheriff.     50. 

11  Anne,  c.  2,  a  5        -  -  -        XI.  34 

See  Writ  of  Restitution.     2 
11  Anne,  2,  a  5      -  -  -  -    X.  131 

See  Landlord  and  Teiiint-  Ejectment — Non- 
payment of  rent.     34 
4  Geo.  II.  c.  28,  a  4      -  -  -      XI.  34 

See  Writ  of  Restitution.     2. 
15  Geo.  n.  c.  8  (Ir.)  -  -        II.  M.  150 

See  Landlord  and  Tenant — ^Distresa     1. 
19  Geo.  IL  c.  13    -  -  -  -    XII.  142 

See  Husband  and  Wifa     16. 
33  Geo.  n.  0.  14  (Ir.)    -      I.  M.  442;  III.  M.  558 

See  Banker.     2,  3. 
6  Geo.  IIL  c.  20,  a  6      -  -  -    IX.  119 

See   Grand   Jury — ^Presentment — Coimty   In- 
firmary.    2. 
11  &  12  Geo.  III.  c.  16      -  -        -    XXVIL  79 

See  Irish  Church  Act.     13. 
21  &  22  Geo.  IIL  c.  11,  a  6  (Ir.)        -        VIIL  193 

See  Criminal  Law — ^Postponement  of  Trial.     2. 


27  Geo.  III.  c.  35,  sa  4,  19      -  -        XXVII.  42 

See  Game.  1. 
27  Geo.  III.  0.  35,  a  10        -  -        XXIV.  5 

See  Game.  6. 
27  Geo.  m.  c.  35,  sa  10,  11      -  -    XXVI.  106 

See  Game     5 

27  Geo.  IIL  o.  35,  sa  10,  11,  21       -        XV.  M.  310 

See  Game.     7. 

28  Geo.  IIL  c.  49,  a  20  -  -  XXV.  62 

See  Pawnbroker.     2. 

37  Geo.  III.  0.  21,  s,  2        -  -        XXVH.  42 

See  G&me.     1 

38  Geo.  IIL  c.  87,  a  38    -  -  -    XXV.  65 

See  Proba4;e — ^Limited  Administration.     7. 
43  Geo.  IIL  o.  86,  57      - 

See  Ma4»ter  and  Servant.     3,  6. 
45  Geo.  IIL  o.  Ill,  a  5      -  -  -    IX.  119 

See   Grand  Jmy — ^Presentment — Coxmty    In- 
firmary.    2. 
54  Gea  IIL  c.  52  -  -  -        VL  174 

See  County  Infirmary. 

5  Geo.  IV.  c.  74        -  -  -        XII.  M.  336 

See  Acrea     1. 

6  Geo.  IV.  c.  51,  sa  3,  13  -  -        IX.  122 

See  Criminal  Law — ^UnaeaworUiy  ship. 

6  Geo.  IV.  o.  81       - 

See  Cases  imder  Licensing  Acta 

7  Geo.  IV.  e.  29  -  -  -  XXIV.  16 

See  Land  Law  (Ireland)  Acts^  1887,  1888. 
7  Geo.  IV.  o.  72,  a  44      -  -  -    I.  M.  47 

See  Pew.     1. 
7  &  8  Geo.  IV.  0.  53,  sa  82,  83    -  -    XXV.  25 

See  Justices — ^Appeal  from).     6. 
9  Geo.  IV.  c.  32      -  -  -  -    IX.  141 

See  Parliament — ^Election  Petition.     11. 
9  Geo.  IV.  0.  82,  a  53      -  -      XXVI.  M.  321 

See  Ratea  3. 
11  Geo.  IV.  and  1  Wm  IV.  c.  57      -      XIIL  M.  236 

See     Grand     Juay — Presentment — Fe  v^r 
Hospital.     1. 
11  Geo.  IV.  and  1  Wm.  IV.  c.  68      - 

See  Casee  imder  Carriera 
1  &  2  Wm.  IV.  c.  32  a  4      -  -    XXV.  M.  127 

See  Game  2 
1  <fe  2  Wm.  IV.  0.33,  sa  45,  46,  47      -      XXIV.  46 

See  Railway — ^Receiver.     2. 
1  &  2  Wm.  IV.  0.  44,  a  3        -  -        XX.  32 

See  Criminal  Law — ^Whiteboy  Acta 
1  <fe  2  Wm.  IV.  c.  55,  a  17      -  -      I.  M.  646 

See  Practice — Common  Law — ^Pleadinf^.     6. 
1  &  2  Wm  IV.  o.  65,  a  17      -  .      XXV.  17 

See  Justices — Offences.     3 
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XXII.  50 


VII.  88 
XIX.  4 


2  &  3  WnL  IV.  0.  71,  ga  2,  8      • 
See  Way.     1. 

2  &  3  Wm.  rV.  c,  71,  a.  3 

See  Liglit     2. 

3  dc  4  Wm..  IV.  c,  27,  aa  1,  2      - 

See  Tithe  Rent^harge.     2. 
3  &4  WnL  IV.  c.  27,  a.  9      -  -      III.  M.  678 

See  Limitations,  Statute  of.     2. 
3  &  4  WnL  IV.  o.  27,  8.  40      -  -      VII.  68 

See  Judgment.     1. 
3  &  4  Wm.  IV.  c.  37        .  -  -        V.  13 

See  Irish  Church  Act^     3. 
3  &  4  Wm.  IV.  0.  37    .  -  -      IV.  M.  108 

-     See  Eccledaatical  Lease.     1 
3  &  4  Wm.  IV.  c.  37,  b.  148        -  -        X.  90 

See  Ecclesiastical  Lease.     2. 
3  A  4  Wm.  IV.  c.  37,  ssl  160,  161         -        V.  12 

See  Ecclesiastical  Le^se.     3. 
3  &  4  WnL  IV.  c.  42      -  -  -      IV.  M.  4 

See  Judgment.     2. 
3  &  4  WnL  IV.  0.  68      - 

See  Cases  undor  Licensing  Acta 

3  &  4  Wm.  IV.  0.  74,  a.  42        -  -      XIV.  1 

See  Diaentalling  Deed. 
4*5  Wm.  IV.  o.  90,  a&  30,  31,  33    -    IIL  M.  158 
See  Tithe  Rentoharge.     4. 

4  A  5  Wm.  IV.  c.  92,  a  68      -  -      III.  M.  4 

See  Husband  and  Wife.     30. 

4  &  5  Wm.  IV.  c.  92,  a  81       - 

See  Husband  and  Wifa     7,  8. 

5  &  6  Wm.  c.  54      -  -  -      VIII.  M.  574 

See  Perpetuating  Testimony.     3. 

5  &  6  Wm.  IV.  c.  62,  a  18    -  -    VIII.  M.  220 

See  Criminal  Law — ^Perjury. 

6  A  7  Wm.  IV.  c.  13  a  16  -  -        X.  138 

See  Justioies — Jurisdiction.     11. 
6  A  7  Wm.  rV.  c.  32,  a  1         -  -        VIII.  29 

See  Building  Society. 
6  4  7  Wm.  rV.  c.  38      - 

See  Cases  under  Licensing  Acta 
6  &  7  Wm.  IV.  c.  76,  a  19      -  -      XIIL  147 

SeePractice — THscovery — ^Interrogatories.    1 1 . 
6  &  7  Wm.  IV.  c.  100,  a  8      -  -        VII.  54 

See  Ship — Collision.     3. 
6  &  7  Wm.  IV.  c.  100,  a  8        -  -      VI.  152 

See  Practice — ^Admiralty — Pleading.     6. 
6  &  7  Wm.  IV.  c.  116      -  - 

See  Cases  under  Grand  Jury. 
6&7Wm.IV.c.  116,  alio      -  •      VIH.  65 

See  Apportionment.     5. 

6  &  7  Wm.  IV.  a  116,  a  153      •  -      XVI.  98 

See  Poor  Rate.     12. 
7WnLlV.andlVicc.  2,a3    -  -    XV.  M.  195 

See     Gra^od     Joiry — ^Piieawitrnjent — ^Malicious 
Injuries — ^Area  of  Levy.     2. 

7  Wm.  IV.  and  1  Vic.  c.  2,  a  3    -  -    XIV  41 

See  Grand  Jury — ^Presentment — Malicious  In- 
juries— ^Noticea     10. 
7  Wm-  IV.  and  1  Vic.  c.  26,  a  9    -  -    XXVI.  93 

See  Probate — ^Interlineationa     2. 
7  Wm.  IV.  and  1  Via  o.  26,  sa  9.  21        -        XI.  126 

See  Probate — ^Interlineationa     1. 
7  Wm.  IV.  and  1  Vic  c.  26,  a  25      -      XXII.  64 

See  Will — Residuary  Devise. 


-  X.  162 

-  XXIV.  80 
-      XVI.  98 

XXVII.  7a 

.      XXVI.  79 

-      X.  7 

XXVI.  79 

-      XIX.  4 

-  in.  M.  158 

IV.  M.  4 
L  M.  275 

-  IX.  96 
.    X.  62 

VII.  24 


7  Wm.  IV*  and  1  Vict  c.  26,  s.  29,  Wills  Act 

[IX.   14 

See  Will — ^Death  coupled  with  Contingency.  1. 
7  Wm.  IV.  and  1  Vic.  c.  26,  a  33      -      XXVII.  48 

See  WiU— Lapse.     2. 
1  ik  2  Vic.  c.  56,  a  53        - 

Sieid  Infant — ^Maint^anca     1\ 
1  &  2  Vic.  c.  56,  Bs.  71,  73,  113 

See  Poor  Rate.     4. 
1  &  2  Vic.  0.  56,  a  73      - 
I  See  Poor  Rate.     12.. 

1  &  2  Vic.  c.  56,  a  74 
!  See  Poor  Rate.     3. 

1  1  &  2  Vic.  c.  56,  sa  74,  76       - 
I  See  Tithe  Rent-charge.     3. 

I  1  &  2  Vic.  c.  56,  a  106      - 

See  Poor  Rate.     1. 
'  l<fe2Vic.c.  109,  sal,  7 

See  Tithe  Rent-charge.     3. 
1  ik  2  Vic.  c.  100,  sa  7,  29 

See  Tithe  Rent^harge.     2. 
1  ik  2  Vic.  c.  109,  a  8.    - 

See  Tithe  Rent^harge.     4. 
3  ik  4  Vic.  c.  105 

See  Judgment.     2.   . 
3  ik  4  Vic.  c.  105,  a  26        - 

See  ArresU    9. 
3  ik  4  Vic.  c.  105,  a  45      - 

See  Bankruptcy — ^Estate.     4. 
3  ik  4  Vic.  o.  108      - 

See  Defamation — Slander.     4. 
3  ik  4  Vic.  c.  108,  a  64      . 

See  Municipal  Corporation — ^Election.     4. 
3  &  4  Vic.  0.  108,  sa  83,  85      -  -      IX.  43 

See  Municipal  Corporation — Election  1. 
3  ik  4  Vic.  c.  108,  a  131     -  -  -  VIII.  131 

See  Municipal  Corporation — ^Property.     1. 
3  &  4  Vic.  c.  108,  a  204  -  -        XIV.  118 

See  Notice  of  Action. 
5  &  6  Vic.  sess.  2,  c.  24      - 

See  Cases  under  Exposing  Goods  outside  Shop. 
5  ik  6  Vic.  c.  24,  a  7    .  -  -    IIL  M.  467 

See  Publichouse. 
5  &  6  Vic.  sesa  2,  c.  24,  a  53        -  -        X.  146 

See    Criminal    Law — ^Possession    of    Stoleix 
Gooda 
5  &  6  Vic.  c.  45,  sa  18,  19  .    -  -      XXI.  37 

See  Copyright. 
5  ik  6  Vic.  c.  82,  a  38      -  -  -    IL  M.  353 

See  Revenue — ^Legacy  Duty.     2. 
5  &  6  Vic.  c.  106,  sa  3,  19,  28    - 

See  Fishery  Acta     12. 
5&6Vic.c.  106,  al9    - 

See  Fishery  Acts.     2,  13. 
5  ik  6  Vic.  c.  106,  a  22      - 

See  Fishery  Acta     8. 
5  ik  6  Vic.  c.  106,  a  27      - 

See  Fishery  Acta     1. 
5  ik  6  Vic.  c.  106,  a  65    - 

See  Fishery  Acta     6 
5  &  6  Vic.  c.  106,  a  78      - 

See  Fishery  Acts.     3. 
5  &  6  Vic.  c.  106,  a  80      - 

See  Fishery  Acts.     14. 
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6  &  7  Vic.  c.  36,  B.  1      -  -  -    XIL  161 

See  Poor  Rate.  6. 
6  &  7  Vic.  c.  92,  s.  6      -  -  -      XXIV.  80 

See  Poor  Rata  L 
6  &  7  Vic.  c.  92,  a  10    -  -  -    XXIII.  53 

See  Parliament — Franchise.     22 

6  &  7  Via  c.  92,  &  16      -  -    XL  134 ;  XII.  34 

See  C&mpbeira  Act     1,  2. 
.6  &  7  Vict  c.  96,  a  2    -  -  -    XXIIL  77 

See  Defamation — ^Libel.     8. 

7  &  8  Vic.  c.  81,  «.  63-74      -  -      XXVII.  59 

See  Irish  Church. 
7  <k  8  Vic.  c.  90,  sa  2,  5,  11        -        XXIV.  29,  67 

See  Defamation — ^Privilege.     2. 
7  &  8  Vic.  c.  97,  a  15  -  -        IV.  M.  779 

See  Charity— Gift  to.     5. 

7  &  8  Vic.  c.  97,  a  16,  -  X.4,  XL  130,  note 
"             See  Charity— Gift  to.     4,  8. 

8  &  9  Via  a  20,  a  68      -  -  XXVIL  40 
-             See  Railway — ^Liabilities.     6. 

8  &  9  Via  a  20,  sa  68,  73       -  -      XXVIL  14 

See  Railway — ^Liabilitiea     2. 
8  &  9  Via  a  20,  a  105      -  -  -    XXII.  86 

See  Railway-Carriage  of  Gooda     12. 
8  (k  9  Vic.  a  106,  a  5      -  -  -    XXIIL  76 

See  Landlord  and  Tenant — Leaae  24. 
8  &9  Via  a  106,  a  6       -  -  -    XXV.  48 

See  Limitations,  Statute  of.     11 
8  &  9  Via  a  106,  a  9       -    .        -    XIIL  161,  165 

See  Landlord  and  Tenant — Surrender.     1. 

8  &  9  Via  a  109,  a  18    -  -  -    L  M.  714 

See  Wager.     2. 

9  &  10  Via  a  37       -  -    XX.  15 ;  XVI.  M.  132 

See  Coroner — ^Remuneration.    1,  8, 
9  &  10  Vic.  a  64        -  -  -        XIV.  48 

See  Judgments  Extension  Act>  1868.     6. 
9  <k  10  Via  93       - 

See  Cases  under  Campbell's  Act 
9&10  Viaa95,  a  113    -  -  -    XIL  126 

See  Contempt  of  Court     11. 
9  &  10  Tia  a   98      -  -  -      XXV.  62 

See  Pawnbroker.     2. 
9  &  10  Via  a  102        -  -  -        VIL  100 

See  Roman  Catholic  Clergyman. 

9  &  10  Via  a  111       -    "        -    IL  M.  150 ;  L  M.  504 

See  Landlord'  and  Tenant — ^Distresa     1,  4. 

10  <fe  11  Via  a  16,  a  35      -  -      XXIIL  74 

See  Town  Commisaonera     2. 

11  &  12  Vic.  a  26,  s.  1     -  -  -    XXIIL  46 

See  Grand  Jury — Cess.     4 
11  (k  12  Via  28,  sal,  2,  3      -  -    IV.  M.  275 

See  Arrest.     9. 
11  &  12  Via  a  32,  a  2         -  -         XXIIL  46 

See  Grand  Jury — Cesa     4. 

11  (k  12  Via  a  120,  a  2      -  •    XXIV,  29,  57 

See  Defamation — Privilege.     2. 

12  &  13  Via  a  1^,  a  5    -  -  -    VIIL  134 

See  Justiced — Practice.     11. 
12  &  13  Vic.  a  16,  a  7      -  -  -    XIV.  94 

See  Justices — Jurisdiction.     7. 
12  &  13  Via  a  16,  a  10    -  -  -    XL  1 

See  Justices — ^Notice  of  Action. 
12  &  13  Via  a  53,  a  2       -  -  IIL  M.  252 

See  Solicitor— Bill  of  Costs.     12. 


XII.  M.  337 


rV.  M.  200 


12&13  Viaa91,  sa63,  66    - 

See  Poor  Rata     13. 
12  &  13  Via  a  91,  u  70      - 

See  Collector-General  of  Taxes. 
12  &  13  Via  a  92,  a  2      -  -      XXIV.  M.  374 

See  Criminal  Law — Cruelty  to  Animala     1. 
12  &  13  Via  a  92,  a  18      -  -      XIL  M.  339 

See  Criminal  Law — Cruelty  to  Animala     2. 
12  &  13  Via  a  97      -  -  -  -    X.  62 

See  Defamation — Slander.     4. 
12<fel3Viaal04,  sal7, 18    -  -    XXVL  126 

See  Poor  Rata     11. 

12  (k  13  Via  a  104,  a  19      -  -      XXIV.  80 

See  Poor  Rate.     4. 

13  &  14  Vic.  a  29     -  -      L  M.  101 ;  XXIV.  39 

See  Mortgage — Judgment  Mortgagee     14,  15. 
13  A;  14  Via  a  29,  a  7      -  -  -      XIV.  17 

See  Landord  and  Tenant  (Ireland)  Act>  1870. 
126. 
13  &  14  Via  a  60,  a  10      -  -        XXIV.  97 

See  Trustee-^Appointinent     12. 
13  <k  14  Via  a  60,  sa  15,  32,  34,  35      -      IX.  65 

See  Trustee — ^Appointment     IL 
13  <k  14  Via  a  60,  a  32    -  -  XVIH.  1 

See  Charity^— Truatea     2. 
13  &  14  Via  a  69  -  -        XXIV.  29,  57 

See  Defamation — ^Privilege.     2. 
13  &  Ijc  Via  a  63,  a  5      -  -  -      X.  106 

See  Parliament — ^Franchise.     50. 
13  &  14  Via  a  69,  a  6  -      XXI.  78 ;  XXL  75 

See  Parliament — ^Franchise.     54,  63 
13  &  14  Via  a  69,  a  7      -  -  -      XXI.  80 

See  Parliament — ^Franchise.     61. 
13  A  14  Via  a  69,  a  36    -  -  -    XXI.  65 

See  Parliament — Franchise.     47. 
13  &  14  Via  a  69,  a  70        -  -      XXIV.  22 

See     Grand     Jury — Preeiantment — County 
Printing.     1. 
13  &  14  Via  a  69,  sa  71,  72      -  -      XIV.  91 

See  Parliament — ^Franchise.     6. 
13  (k  14  Via  a  69,  a  111         -  -        XX.  62 

See  Parliamienit — ^Franchise.     4. 
13  &  14  Via  a  82,  a  1         -  -        XXIV.  80 

See  Poor  Rate.     4. 
13&14Viaa88,  a  1     -      XIL  M.  201 ;  XXIIL  47 

See  Fishery  Acta     5,  1 2. 
13  &  14  Via  a  88,  a  44      -  -      IIL  M.  351 

See  Fishery.-    7. 

13  A  14  Via  a  88,  a  52      -  -        L  M.  139 

See  Fishery  Acta     3. 

14  &  15  Via  a  57,  a  65      -  -  -      VI.  87 

See    Practice — Civil    Bill    Court — Service   of 
Civil  Bill.     7. 
14  &  15  Via  a  57,  ss.  72,  93      -  -      X.  158 

See  Executor — ^Powera     2. 
14  &  15  Via  a  57,  a  79  -        VIIL  216 ;  XL  57 

See  Ejectment  on  the  Title.     10,  13. 
14  &  15  Via  a  57,  a  83         -       X.  150 ;  XIV.  106 

See  Ejectment  on  the  Title.     4,  6. 
14  &  15  Via  a  57,  a  139      -  -      XXII.  70 

See  Land  Law  (Ireland)  Act>  1887.     47. 
14  &  15  Via  a  57,  a  150      -  -        XIV.  88 

See  Criminal  Law — ^Indictmeint  -  5.  . 
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U  &  15  Vic.  a  70,  88.  4,  5,  8,  9,  26    -    XXVII.  14 

See  Railway — ^Liabilities.     2. 
14  &  15  Vic.  c.  70  8.  9      -  -  -    XVII.  37 

See  Landa  CLauaes  Act.     2. 
14  k  15  Vic.  o.  85,  8.  4        -  -        XVIL  46 

See  Grand  Jury — ^Presentment — Prisoners.    2. 
14  k  15  Vic.  c.  92,  a  8      -  -    V.  148 ;  XIX.  57 

See  Justices — Offences.     9,    1&. 
14  &  15  Vic  c  92,  B.  8  -  XXrV.  M.  586 

See  JufirtdceB — Jurisdiction.     9. 
14  k  15  Vic.  c.  92,  8.  9      .  -  -      XX.  81 

See  Justices — Offences.     5. 
14  &  15  Vic.  a  92,  ss.  9.  (3),  13  (3)     XXVII.  M.  566 

See  Barbed  Wire. 
14  k  15  Vic.  c.  92,  R  13    -  -  -    XXII.  7 

See  Thoroughfare. 
14  k  15  Vic.  c.  92,  a.  13  (3)      -  -      XXVI.  40 

See  Bicycle. 
14  k  15  Via  c.  92,  &  14      -  -      III.  M.  779 

See  Compensation.     2. 
14&  15  Vic.  c.  Q2,  8.  17      -  -  -      XL  1 

See  Justices — Jurisdiction.     1. 
14  k  15  Vic.  c.  92,  8.  23       -  -  XXIL  36 

See  Justices — ^Appeal  from.     16. 
14  A  15  Vic.  c.  93       -  -  -      XXIIL  28 

See  Grand  Jury — Cesa«   1. 
14  k  16  Vic.  c.  93,  8.  1      -  -  -    XIL  167 

See  Justices — Oertiorari.     1. 
14  k  15  Vic.  c.  93,  8.  9    -    XIIL  M.  120  ;  XII.  126  ; 

[XXVI.  133 

See  Contempt  of  Court     5,  11,  12. 
14  k  15  Vic.  c.  93,  sa  9,  10      -  -      IX.  32 

See  Peace  Preservation  Acts.     8. 
14  k  15  Vic.  c.  93,  8.  10    -  -  -    XL  146 

See  Justices — Offences.     8. 
14  k  16  Vic.  93,  a  10  (4)      -  -      XXVIL  126 

See  Justices — Jurisdiction.     4. 
14  k  15  Vic.  c.  93,  a  13       -  -  XVIII.  2 

See  Evidence.     17. 
14  k  15  Vic.  c.  93,  a  15  (1)  (2)  (3)  -      X.  138 

See  Justices — Jurisdiction.     11. 
14  k  15  Vic.  c.  93,  a  21  -  -      XXVIL  45 

See  Justices — Practice.     8. 
14  k  15  Vic.  c.  93,  a  21  -  -  VIIL  38 

See  Parliament — ^Election.     1. 
14  k  15  Vic.  c.  93,  sa  23,  25      -  -    XXIIL  33 

See  Grand  Jury— Cess.     16. 
14  &  15  Vice.  93,  a  24     -    XXVI.  M.  659 ;  XXVIL 
[8 ;  XXIV.  47 ;  XXIL  6^6 

See  Justices — ^Appeal  from.     6,  10,  15,  16. 
14  &  15  Vic.  c.  93,  a  24  (1)  (5)      -      XVIII.  97 

See  Justices— Appeal  from.     8. 
14  k  15  Vic.  c.  93,  a  25       -  -      XXIV.  M.  360 

See  Grand  Jury— Cess.     5. 
14  k  15  Vic.  c.  100,  a  1  -  -  IX.  18 

See  Criminal  Law — Concealment  of  Birth. 
14  A  15  Vic.  c.  128      -        XXI.  23 ;  XXI.  24,  note 
See  Land  Law  (Ireland)  Act,  1881.     83,  142. 
15*  16  Vic.  c.  63,  sa  10,  23        -  *        X.  7 

See  Poor  Rate.     1. 
16  A  17  Vic:  c.  38  -        XXVI.  93  ;  XXVIL  1 22 

See     Giund     Jury — ^Pi^estentment — ^Malicious 
Injuries — Subjecta     5,  9. 
16  k  17  Vic.  c.  113         -  -  -        XL  1 

See  Justices— Notice  of  Action. 


VL  160 


XIIL  183 
VIIL  165 


17  k  18  Vic.  c.  8,  a  2    . 

See  Ratea     8. 
17  k  18  Vic.  c.  31       . 

See  Carriera     6. 
17  k  18  Vic.  c.  31,  a  7 

17  k  18  Vic.  c.  31,  a  7*        -      XXIL  86 ;  X.  169 

Railway — Carriage  of  Goods.     12,  17. 
17  k  18  Vic.  c.  55      - 

See  Ccitses  \mder  Bill  of  Sale. 
17  &  18  Vic.  c,  89       .  - 

See  Cases,  imder  Licensing  Acta 
17  &  18  Vic.  c.  103      -  -      -      IV.  M.  689 

See  Charity — Scheme.     2. 
17  k  18  Vic.  c.  103,  a  72         -  -        XIFI  OJ 

See  Towns  Improvement  Act.     2. 
17  &  18  Vic.  c.  104,  a  243        -  -        VI.  48 

See  Ship — ^Desertion. 
17  &  18  Vic.  c.  104,  sa  303,  318        -        XVIIL  9 

See  Ship — Passenger  Ship. 
17  k  18  Vic.  c.  ;i04,  a  354      -  -      VIL  151 

See  Ship— Pilot 

17  k  18  Vic.  c.  113,  a  1      -  .         -      XXVIL  67 

See  Will — Charge,  of  Debt^  (and  Legaoiee)     2. 

18  k  19  Vic.  c.  43        -  -  -        V.  155 

See  Infantr- Settlement.     1. 
18  k  19  Vic.  c.  G2       - 

See  Cases  uikdei  Licensing  Acta 
18  k  19  Vic.  c.  63,  a  23      -  -  -      V.  34 

Bankruptcy — iArra^gememt.     32. 
18  k  19  Vic.  c.  114      - 

See  Cases  under  Licensing  Acts. 
18  k  19  Vic.  c.  119,  ss.  18,  84  -        XX\^L  13 

See  Justices — Certiorari.     7. 
18  k  19  Vic.  c.  1 19,  sa  18,  84         -        -    XXVIL  43 

See  Justices — Offencea     10» 
18  k  19  Vic.  c.  121,  a  12        -  -        VL  184 

See  Justices — Certiorari.     3. 

18  &  19  Vic.  c.  126,  a  3        -  -      XXIIL  43 

See  Justices— Offencea     7. 

19  k  20  ic.  c.  63,  a  4       -      XXIIL  45 ;  XXIIL  46  ; 

[XXVI.  34 ;  XXIIL  30 

See  Grand  Jury— Cesa     3,  4,  6,  20. 
19  A;  20  Vic.  c.  63,  a  6     -  -  -    XXIIL  34 

See  Grand  Jury — ^Cesa     15. 
19  k  20  Vic.  c.  63,  a  17        -  -        XIX.  62 

See  Grand  Jury — ^Road  Contractor.     4. 
19  k  20  Vic.  c.  97,  a  6      -    XIL  M.  162,  185 ;  XIL 

[M.  202 

See  BUI  of  Exchange.     1,  11. 
19  k  20  Vic.  c.  102,  a  85  -  -  IX.  54 

See  Ejectment  on  the  Titla     17 
19  k  20  Vic.  c.  113,  a  89      -  -      VII.  191 

See  Ejectment  on  the  Titla     40 

19  k  20  Vic.  c.  120,  a  37        .  -  VIIL  17 

See  Husband  and  Wife.     9. 
20&21  Vice.  15,  al      -  -  -    XXVI.  96 

See    Grand    Jury — ^Presentment — ^Roada     4. 

20  k  21  Vic.  c.  15,  a  1    -  -  -    XXIV.  11 

See  Grand  Jury — Presentment — ^Tender.     1. 
20  k  21  Vic.  c.  43      -  -  -      XXIL  94 

See  Justices — ^Appeal  from.     2. 
20  k  21  Vic.  43,  a  2        .  -  y    .VIL  74  j 

See  Counsel— Junior.    [J^itized  by  VrrOOQ IC 
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20  &  21  Vic.  0.  43,  a  2      - 

See  Justices — ^Appeal  froixiu     1 
20  (k  21  Vic.  o.  57      - 

See  Husband  and  Wife.     31. 
20  &  21  Vie.  c.  60      - 

See  Caaes  under  Bankruptcy. 
20  k  21  Vic.  c.  60,  ft.  102      - 

See  Lien.     2. 
20  k  21  Vic.  c.  60,  ss.  121,  127,  343,  349,  563 

[IX.  223 

See  Sheriff.     35.    - 
20  &  21  Vic.  c.  60,  a.  251       -  -  -    XX.  41 

See  Setoff.     2. 
20  <fe  21  Vic.  c.  60,  a  262        .  -        VL  172 

See  Election.     2. 
20  &  21  Vic.  c.  60,  88.  268,  271       -  VIIL  98 

See    Landlord    and  Tenant — Bankruptcy  of 
Tenant     1. 
20  &  21  Vic.  c.  60,  a  313      - 

See  Bill  of  Sale.     3,  5. 
20  k  21  Vid.  c.  60,  a  321       -  -    XXVIL  104 

See  Landlord    and  Tenant — ^Bankruptcy    of 
Tenant.     3. 
20  A  21  Vic.  c.  60,  a  328    -  -    XXIV.  M.  373 

See  Sheriff.     28. 
20  &  21  Vic.  c.  79,  a  73      -  -      XXVL  138 

See  Probate— GraJit  of  Administration.     7. 
20  4  21  Vic.  a  79,  a  78        -  -  XXL  14 

See  Probates-Grant  of  Administration.     14. 
20  4fe  21  Vic.  c.  79,  a  79      -  -  XXV.  66 

See  Probate — ^Limitied  Administration.     7. 

20  <k  21  ric.  c.  79.  a  88      - 

See  Probate — ^Administration  Bond.     2,  5. 

21  <fe  22  Vic.  c.  72,  ss.  37,  47    -  -    XXIV.  85 

See  Land  Purchaae*  Acta     7. 
21  &  22  Vice.  72,  sa  57,  64    -  -    XXVI.  136 

See  Land  Purchase  Acta     18. 
21  &  22  Vic.  o.  72,  a  73      -  -        XXVL  139 

See  Land  Purchase  Acta     8. 

21  &  22  Vic.  c.  100,  sa  8,  14      -  -      XXVII.  8 

See  Justices — ^Appeal  from.     10. 
22<fe23Vic.  c.  31,  a  14    -  -  -    XXV.  65 

See  Probate — Limited  Administration.     7. 

22  k  23  Vic.  c.  35,  sa  14,  16    -  -      XXVIL  67 

See  Will — Charge  of  Debts  and  Legacies.     2. 
22  k  23  Vic.  c.  35,  ss.  26-29      ^  -       XXIII.  66 

See  Executor — ^Liabilities  (and  Duties).     3. 

22  k  23  Vic.  c.  35,  a  27        -  -  IX.  186 

See  Elxecutor — ^Liabilities  (and  Duties).     1. 

23  k  24  Vic.  c.  35      - 

See  Cases  under  Licensing  Acta 
23  k  24  Vic.  c.  153,  a  25      -  -      IV.  M.  348 

See  Limited  Owner. 
23  k  24  Vic.  c.  154,  sa  1,  3      -  -    XXVL  124 

See  Land  Law  (Ireland)  Act,  1881.     85. 
23  k  24  Vic.  c.  154,  a  4        -  -        XVII.  94 

See  Land  Law  (Ireland)  Act,  1881.     152 
23  k  24  Vic.  c.  154,  a  9      -  -  II.  M.  444 

See  Special  Occupancy.     1. 
23  k  24  Vic.  c.  154,  a  18  XVIIL  18  ;  XXVII.  86 

See  Land  Law  (Ireland)  Act,  1881.     157,  188. 
23  k  24  Vic.  c.  154,  a  29       -      XVII.  84 ;  XVII.  30 

Seeliand  Law  (Ireland)  Act,  1881.     39,  40. 


23  k  24  Vic.  c.  154,  a  34      -  -  XV.  107 

See  Land  Law  (Ireland)  Act,  1881.     97. 

23  k  24  Vic.  c.  154,  a  49      -  -  IL  M.  398 

See  Apportionment.     3. 

23  k  24  Vic.  c.  154,  a  59       -  -  IX.  54 

See  Ejectment  on  the  Title.     17. 

23  k  24  Vic.  c.  154,  a  71       -  -      XIV.  Ill 

See  Ejectment  on  the  Title.     25 

24  k  25  Vic.  c.  43       -  -  -  V.  135 

See  Bill  of  Exchange.     4. 
24  <fe  25  Vic.  c.  97,  a  17      -  -  -      V.  41 

See  Criminal  Law — ^Indictment.     2. 
24  k  25  Vic.  c.  97,  a  42      -  -  -    XL  13 

See  Criminal  Law — ^Arson. 
24  &  25  Vic.  c.  97,  a  52      -        XVIL  105;  XVIL  92 

See  Justices — Jurisdiction.     13,  14. 
24  k  25  Vic.  97,  a  52       -  -  -        V.  148 

See  Justices — Offenoea     9, 
24  k  25  Vic.  c.  100,  a  42      -  -      XXVII.  M.  9 

See  Justices — ^Practice.     7. 
24  k  25  Vic.  c.  100,  a  42,  43       -  -    XXIV.  20 

See  Justices — ^Disqualification.     1. 

24  k  25  Vic.  c.  100,  a  60    -  -  -    IX.  18 

See  Criminal  Law — Concealment  of  Birth. 

25  k  26  Vic.  c.  50,  a  7      -  -      VIIL  M.  639 

See  Criminal  J^w — ^Larceny.     4. 
25  k  26  Vic.  c.  50.  a  9      -  -      XXVII.  M.  9 

See  Justices — ^Practicei     7. 
25  k  26  Vic.  a  83,  sa  3,  4  -    XIL  33 ;  XL  134 

See  Campbell's  Act     1,  2. 
25  k  26  Vic.  89      . 

See  Cases  under  Company. 
25  k  26  Vic.  c.  89,  a  4      -  -  -    XI.  97 

See  Insurance.     11. 

25  k  26  Vic.  c.  89,  a  85    -  -  -    XIIL  74 

See  Practice — ^Injunction.     6. 

26  k  27  Vic.  c.  27.  sa  6,  9,  10    -  -  XXVIL  69 

See  Irish  Church. 
26  k  27  Vic.  88        -  -  .  XIV.  22 

See  Drainage  Acta     3. 
26  k  27  Vic.  c.  88,  a  56       -  -      XXVII.  82 

See  Drainage  Acts.     2. 
26  k  27  Vic.  c.  92      .  -  -      XIIL  183 

See  Carriera     6. 
26  k  27  Vic.  c.  114    -  -  -    XIL  M.  201 

See  Fishery  Acts.     5. 
26  k  27  Vic.  c.  114,  a  4      -  -      III.  M.  618 

See  Fishery  Acta     9. 
26  k  27  Vic.  c.  114,  sa  5,  6      -  -      XXIIL  47 

See  Fishery  Acta     12. 
26  k  27  Vic.  c.  114,  a  20      -  -      IL  M.  168 

See  Fishery  Acts.     11. 

26  k  27  Vic.  c.  117,  .  -      IV.  M.  180 

See  Diseased  Meat 

27  <fe  28  Via  c.  8      . 

See  Cases  under  Solicitor — ^Unqualified. 
27  k  28  Vic.  c.  54  -  -  -  V.  68 

See  Irish  Church  Act.     8. 
27  &  28  Vic.  c.  67     -  -    XXV.  36  ;  XV.  M.  310 

See  Game.     4,  7. 
27  k  28  Vic.  c.  67,  a  1     -  -  -      XXIV.  5 

See  Game.     6. 
27  k  28  Vic.  c.  71,  sa  15,  16,  18      -      XXVIL  14 

See  Railway — ^Liabilitiea     2^    ^ 
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XIIL  171 


XVII.  63 


27  k  28  Vic,  c.  95       -    "       - 

See  Campbell's  Act     3. 
27&28Vic.  c.  99,  a  5    - 

See  Sheriff.     40. 
27  k  28  Vic.  c.  99,  a  9      -  -  -    IX.  177 

See  Judgments  Extension  Act,  1868.     2. 
27  k  28  Vic.  a  99,  a  15  XXV.  87;  XXVII.  71 

See  Sheriff.     21.  24. 
27  k  28  Vicw  c.  99,  a  19    -  -  -    XV.  112 

See  Land  Law  (Ireland)  Act,  1881.     99. 
27  k  28  Vic.  99;  sb.  23,  24      -  -      XXV.  66 

See  Sheriff.     16. 
27  k  28  Vic'c.  99,  a  50      -  -      XI.  M.  550 

See  Justices — ^Appeal  from.     12. 
27  k  28  Vic.  c.  99,  s&  62,  65      -  -      X.  95 

See  Sheriff.     36. 

27  k  28  Vic.  c.  99,  a  64    -  -  -  XIII.  159 

See  Sheriff.    11. 

28  k  29  Vic.  c.  55,  a  5     --  -  -    XIV.  22 

See  Drainage  Acts.     3. 

28  k  29  ric  c.  86,  a  5    -  -  -  -    IX.  155 

See  Partnership.     4. 

29  (fe  30  Vic.  c.  84      .-  .  -  - 

See  Cases  imdter  Solicitor  —  Admission. 
Solicitor — ^AjJprentice.  Solicitor — ^Certifi- 
cata     Solicitor — Clerk. 

30  k  31  Vic.  0.  23,  a  7  -    .  •  -      XL  97 

See  Insurance.     11. 
30  k  31  Vic.  c.  44,  a  153        -  -        VHL  13 

See  Executor — ^Administration  Summons.     2. 
30  k  31  Vic.  c.  69,  a  2    -  -  -    XXVII.  67 

See  Will— Charge  of  Debts  (and  Legacies).  2. 
30  k  31  Vic.  0.  102,  a  3  -  -  XXII.  1 

See  Parliament— FraAchise.     19. 
30  k  31  Vic.  c.  102,  a  3  (3)      -  -      XXIII.  70 

See  Parliament — ^Franchise.     23. 
30  k  31  Vic.  c.  102,  a  3  (4)      .  -      XXIII.  53 

See  Parliament— ^ranchisa     23. 
30  k  31  Vic.  c.  102,  a  26      -  -      XXIII.  4 

See  Parliament — ^Franchise.     26. 
30  k  31  Vic.  c.  118,  a  10    -  -  XVI.  105 

See  Ludatic — Committal. 
30  k  31  Vic.  c.  144      -  -  -      X.  180 

See  Bankruptcy — Order  and  Disposition.     2. 
30  k  31  Vic.  c.  144      -  .  -      L  M.  777 

See  Insurance.     8. 

30  k  31  Vic.  c.  144,  a  3        -  -  X.  123 

See  Bankruptcy — Order  and  Dispositioin,     3. 

31  k  32  Vic.  c.  40,  a  4  -  -  VI.  12 

See    Piractice— Landed   Estates   Court — ^Par- 
tition.    2. 
31  k  32  Vio.  d  49,  a  4       -        XXL  67 ;  VIIL  184 

See  Parliament — ^Franchise.     39,  40. 
31  k  32  Vic.  c.  49,  a  6      -  -  -    XXL  78 

See  Parliament — ^Franchise.     54. 
31  k  32  Vic.  o."54        *    -       •    -        XXIV.  29,  57 

See  Defamation — ^Privilege.     2. 
31  k  32  Vic.  c.'72,  sa"9,  12      -  -      IX.  43 

See  Municipal  Corporation — Election.     1. 
31  A  32  Viae.  112,"  B.  35   '    -  -        XX.  63 

See  Pariiardent— Franchise.     36.    , 
31  k  32  Vic.  119  -  VIIL  165;  XIIL  183 

See  Carriera    4,  6. 


31  &  32  Vic.  c.  124,  a  6        -  -        XXV.  17 

See  Justiceeh- Offences.     3. 
31  <fe  32  Vic.  c.  125,  a  2      -  -  IIL  M.  366 

See  Parliament — ^Election  Petition.     39. 
31  &  32  Vic.  c.  125,  a  11,  d.  16        -  VIIL  67 

See  Parliament — ^Election  Petition.     35. 
31  Sd  32  Vic.  c.  125,  a  12        -  -        VI.  109 

See  Parliament — Election  Petition.     44. 

31  <fe  32  Vic.  c.  125,  a  53      .  -      VIIL  113 

See  Parliament — ^Election  Petition.     6. 

32  k  33  Vic.  c.  42      -  -  -      XXVII.  59 

See  Irish  Chiu*ch 
32  &  33  Vic.  c.  42      - 

See  Cases  under  Burial  Ground. 
32  (fc  33  Vic.  c.  42,  a  12  (3)        -  -        V.  12 

See  Ecclesiastical  Lease.     3. 
32  &  33  Vic.  Q.  71,  s,  13      -  -  -      X.  180 

See  Bankruptcy — Order  and  Disposition.     2. 
32  &  33  Vic.  c.  92,  a  10      -  -      XII.  M.  201 

See  Fishery  Acts.     5. 

32  &  33  Vic.  c.  92,  a  16      -  -  XXIII.  47 

See  Fishery  Acta     12. 

33  &  34  Vic.  c.  23,  a  8      -  -  -      XL  146 

See  Convict. 
33  &  34  Via  o.  36      *■  -  -      XX.  12 

See  Grand  Jury — ^Preswatmentn— Coimty  Sur- 
veyor.    1. 
33  k  34  Vio.  c.  46,  a  65        -      XXVII.  27 ;  XXVII. 

[79  ;  VIIL  26 ;  XVIIL  54 

See  Grand  Jury— Cessr    10,  11,  17,  18. 
33  &  34  Vic.  c.  93,  a  12      -  -  -    XVL  32 

See  Practice— Amendment.     20. 
33  k  34  Vic.  c.  93,  a  12    .  -  -    VIL  25 

See  Arrest.     3. 
33  <fe  34  Vic.  c.  93,  a  12        -  -  XIII.  70 

See  Husband  and  Wife.     5. 
33  k  34  Vic.  c.  109      - 

See  Cases  Under  Remitting  Actions  to  Civil 
Bill  Court. 
33  &  34  Vic  d.  110,  «  30      -  -  -      Y.  13 

See  Irish  Church  Act.     11. 

33  k  34  Vic.-c.  110  -   .  -  -      XXVII.  59 

See  Irish  Church 

34  &  35  Vic.  c.  31,  a  4  (3a)      -  -      XL  M.  282 

See  Trade  Union. 
34  &  35  Vic.  c.  65,  -    -        - 

See  Cases  imder  Grand  Jury — ^Presentment — 
Juries  Afet,  1871. 
34  &  35  Vic.  c.  78      -  -  -      XIIL  183 

See  Carriera     6. 
34  k  35  Vic.  c.  78,  a  12         -  -    VIIL  165 

See  Camera     4.  - 
34  k  35  Vic.  c.  78,  a  13       -  -      XXI.  M.  192 

See  Railway — ^Passengers'  Luggage.     4. 
34  &  35  Vic.  c.  99,  a  5    -  -  -    XXV.  66 

See  Sheriff.     16. 
34  (k  35  Vic.  c.  109,  a  12      -  -      XXIIL  74 

See  Town  Commissionera     2. 
34  (k  35  Vic:  c.  109,  a  20      -  -      XltL  M.  1 22 

See  Mimicipal  Corporation — ^Election.     3. 
34  &  35  Vic.  c.  110,  a  11        -  -        IX.  122 

See  Criminal  Law — ^Unaeaworthy  Shin,    .  t 
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36  &  36  Vic  c.  31,  ft.  2      - 

See  Drainage  Acts.     2* 
36  &  36  Yio.  o.  33,  s.  4      - 

See  Parliament — ^EHection.     1. 
35  &  36  Vic.  o.  33,  s.  18  (14),  (16),  (16)      XXIV.  109 

See  Parliameat — ^Polling  District. 

35  &  36  Vic.  c.  33,  sch.  1,  r.  36      -  -    VIII.  67 

See  Parliament — ^Election  Petition.     35. 

36  &  36  Vic.  0.  33,  sch.  1,  s.  40  -  VII.  80 

See  Parliament — ^ElectioiL     2. 

36  &  36  Vic.  c.  67      - 

See  Cases  under  Bankruptcy. 

Debtors  Axst  (Ir.),  1872. 
35&36Vic.o.  57,  fla6,  6,  27-  .  -    XIIL  118 

See  Contempt  of  Court.     2. 
35  &  36  Vie.  o.  58,  s.  21  (7)        -  -        X.  46 

See  Lien.     2. 
35  k  36  Vic.  c.  58,  sa  21;  54      -  •        IX.  223 

See  Sheriff.     35. 
35  &  36  Vic.  0.  58,  a  54      -    XL  175 ;  XXVII.  69  ; 

[XXIV.  M.  373;  X.  96 

See  Sheriff.     6,  22,  28,  43. 
35  &  36  Vic.  c.  58,  a  97      -  •    XIIL  161,  165 

See  Landlord  and  Tenant — Surrender.     1. 
35  &  36  Vio.  c.  60,  a  28      -  -      XIIL  M.  122 

See  Municipal  Corporation — ^Election.    3. 
35  &  36  Vic.  0.  94      . 

See  Cases  under  Licensing  Acta 
35  &  36  Vic.  c.  94,  sa  5,  6      -  -      XVIII.  2 

See  Evidanoe.    17. 

37  &  38  Vio.  0.  50        .  •  -    XV.  M.  J 17 

See -Husband  and  Wife.    4. 
37  &  38  Vic.  0.  60,  sa  1,  2,  4      -  -        XVL  32 

See  Practiee — ^Amendment.     20. 
37&38\io.  0.  60,  a  12  -        IX.  6S 

See  Husband  and  Wifa     17. 
37  A  38  Vio.  o.  57,  a  1        -  -  XIX.  63 

See  Limitations^  Statute  of.     19. 
37  k  38  Vic.  c.  57,  a  2      -  -  -      XV.  98 

See  limitations^  Statute  of.    22. 
37  k  38  Vic.  c.>  62      ....      XIIL  40 

See  Infant — Contract. 
37  k  88  Vio.  c.  66        -  .  -        X.   150 

See  Ejectment  oa  the  Title.    4. 
37  k  38  Vic  c.  66,  a  1       XIV.  106 ;  XL  57 ;  IX.  171 

See  Ejectment  on  the  Titla    6,  13,  23. 
37  k  38  Vio.  c.  69      . 

See  Cases  under  Lioensing  Acta 

37  k  38  Vio.  o.  93,  a  14      -  .  XXVI.  69 

Sea  Tithe  Rentrcharge^    1. 

38  k  39  Vio.  o.  8tf      -  -  -      XV.  M.  506 

See  Justices — Certiorari.     4. 
89  &  40  Vic.  c.  44,  a  8        -    XIV.  96  ;  XXVI.  107 

See  Solicitor — ^Lien.     2,  6. 
39*40Vic.c.  63,  a4    -  -  -    XIIL  143 

See  Landlord  and  Tenant — Ejectment — ^Notice 
to  Quit.     1. 

39  k  40  Vio.  c.  78,  a  10  -  -  XI.  58 

See  Crimuial  Law — ^Practiee.     1. 
39  k  40  Vic.  0.  78,  a  11    -  •  -    XIIL  44 

See  Criminal  Law — Venue.     3. 
39  k  40  Vic.  0.  80,  a  16      .  -        XVIIL  9 

See  Ship— Passenger  Ship. 


40  k  41  Vio.  c.  4,  a  2      -    ,       -        XIL  M.  337 

See  Licensing  Acta     1. 
40  k  41  Vic.  a  49,  aa  3,  17,  21,  36,  42      XVIL  4( 

See  Grand  Jury — ^Presentment — ^Prisonera  2 
40  k  41  Vic.  o.  56,  a  32      -  -  XIV.  121 

See  Ejectment  on  ihe  Title.    8. 
40  k  41  Vic.  c.  56,  sa  53,  54      -  -      XIV.  106 

See  Ejectment  on  the  Title.    6. 
40  k  41  Vic.  c.  56^  a  62      -  -  XXV.  56 

See  Solicitor — ^Lien.     5.  

40  k  41  Vic.  o.  66,  a  73      -  -  XXIV.  20 

See  Justices — ^Disqualification.     1. 

40  k  41  Vic.  c.  57      -  -  -      XHI.  44 

See  Criminal  Law — Venue.     3. 

41  &  42  Vic. c.  26,  a  5  -    XXL  69;  XXI.  68 

[XXL79;XXU.  21 

See  Parliament— Fi;fuiohi0a     24,  25,  65,  66. 
41  k  42  Vio.  0.  52,  sa  61,  75,  80,  81,  226,  264,  260, 

269  r  .-  -    XXVLM.821 

See  Rates.    3. 
41  k  42  Vic.  c  52,.  a  227    -  -  -    XX.  51 

See  Rates.    9 
41  k  42  Vic.  a  52,  a  263      •  -  XIV.  118 

See  Notice  oi  Action. 

41  k  42  Vic.  c.  72      . 

See  Cases  imder  Licensing  Acta 

42  <fe  43  Via  c.  aO,  a  5  .    -  -      XXVIL  102 

See  Adulteration.     5. 

42  k  43  Vic.  c.  50      • 

See  Cases  under  Bill  of  Sale. 

43  k  44  Vic.  0.  14,  a  16      .  -  -    XX.  47 

See  Grand  Jury — Presentment — Board  of 
Works  Loan. 

43  k  44  Vic.  c.  47      -  -  -      XXV.  36 

See  Game.     4. 
43&44Vic.o.  47,  a7      -           -           •    XXIV.  6 
See  Gamei    6.  

44  k  46  Vic.  c.  12  a  28      •  •  XVHL  20 

See  Evidence.     11. 
44  &  45  Vic.  c  85  -       XX.  15 ;  XVI.  M.  182 

See  Coroner — Remuneration.     1,  8. 
44  k  45  Vic.  c.  41,  a  14      -  -      XVIH.  90 

See  Landlord  and  Tenant — Leasee     19. 
44  k  45  Vic.  0.  41,  a  24      -  -  XXV.  53 

See  Tenant  for  Life  and  Remaind^erman.     4. 
44  4;46Vic.o.  60,  a4      -  -  -    XVIL  19 

See  Criminal  Law — Seditious  Libel. 
46  k  46  Vic.  0.  38,  a  22      •  -      XXVI.  M.  521 

See  Land  Purchase  Acta    9. 
46  k  46  Vic.  c.  38,  sa  39,  40      -  -      XXVI.  72 

See  Trustee— Sole.     2. 
46  k  46  Vic.  0.  38,  a  44      -  -      XXVI.  73 

See  Trustee — ^Inyestment.     1. 
46  k  46  Vic.  c.  76,  a  1  (1)      -  -      XXVI.  146 

See  Husband  and  Wifa     25. 
46  &  47  Via  o.  7      • 

See  Ceaes  tmd^r  Bill  of  Sale. 
46  k  47  Vio.  0.  62,  a  46      •  -        XXVH.  59 

See  Sheriff.    22. 
48  k  49  Vic.  0.  3,  a  2      -  -  -      XXII.  1 

See  ParlianuBQif— Franchise.    19. 
48  k  49  Via  c.  31  sa  2,  7.      -  -        XXL  69 

See  Parliament— Franchise.     24. 
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48  db49  Vic  c.  8,  s.  8        -         XXL  79;  XXQ.  21 

S0B  Parliamenlf— Fraziohisei    65,  66. 
48  &  49  Vic  c  8,  8.  10       •      XXIIL  49  ;  XXL  75 

See  Parliamaiitr— Franchise.     62,  63. 
48  k  49  Tia  a  17,  a  4      -  -  XXIL  30 

See  PaiiiameKit— FraiDchisa  .  2. 
48  &  49  Vic  c  17,  ea  4,  17      -         -        XX.  71 

See  Parliameat— Franchise.     1. 
48  4  49Viccl7,  SB.4,  27      -  -      XXHL  49 

See  Parliament-- Franchise.    62. 
48  k  49  Vic  c  17,  s.  9      -  -  XXIV.  109 

See  Parliament — ^Polling  District. 
48  A  49  Vic  c  17,  s.  20      -  -  XXIIL  73 

Seer  Parliament— Franchise.    46. 
48  k  49  Victw  c  17,  a  26      -  -      XXIL  32 

See  Parliament— Franchise    3. 


48  &  49  Vic  c  17,  a  27  (2)      -  -      XXIL  6 

See  Parliament — ^Franchise    32. 
48  <fe  49  Vic  c  19,  s.  6      -        -        XXIV.  J£.  624 

See     Greuod     Jury — ^Preeentment — ^Industrial 
Schoola 
50  &  51  Vic  c  20,  sa  3,  4,  9,  10      -      XXVI.  141 

See  Criminal  Law— Venue,     2, 
50  &  61  Vic  c  20,  a  7      -  -  -    XXL  60 

See  Criminal  Law — ^Evidence     1. 

52  &  53  Vic  c  27,  sa  3,  4      -  -      XXVI.  106 

See  Poor  Rata.     14. 
52(fe53  Vicc46,  a  1      -  -      XXVIL  M.  21 

See  Ship— Charter-party.    2. 

53  &  54  Vic  c  70,  ss.  4,  29,  32,  39,  49  (3)  86  (2) 

[XXVIL  84 
See  Public  Health  Acta    1. 
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The  TITLES  and  SUB-TITLES  under  which  the  cases  are  arranged  are  printed  in  this  table  in  Capitals,  and 

the  CROSS-REFERENCES  in  ordinary  type. 


Abandonment  of  railway. 

Absence  beyond  the  seas. 

Absolute  gift 

Abuse  of  process  of  the  court. 

Abusive  language.  - 

ACCORD  AND  SATISFACTION. 

Account. 

Accrued  ahajre. 

Acknowledgment  of  deed. 

ACQUIESCENCE. 

ACRES. 

Act  of  bankruptcy. 

ACTION. 

Action  for  recovery  of  land. 

Action  for  rent  against  heir. 

Acte  of  ownership. 

Adjoining  owner. 

Adjoummentw 

Adjournment  of  assizes. 

Adjournment  of  trial. 

Adjudication. 

Administration. 

Admiralty. 

Admission. 

Admissions. 

ADULTERATION— FOOD  (AND  DRUGS). 

Advancement 

Adverse  possession. 

ADVERTISEMENT. 

Adverfciaements. 

Advowsons. 

Affidavit 

Affirmation. 

Affray. 

After-acquired  Property. 

Agent. 

Agreement 

Agricultural  holding. 

Alienation. 

Alien  plaintiffa 

Allocation  order. 

Allowance. 

Alterations  in  will. 

Ambiguity. 

Amendment 

Ancient  grant. 

Ancient  lighta 

Annuity. 

Appeal. 

Appearance. 

Appointment 

Appointment  of  trustee. 


APPORTIONMENT. 

Appraisement  of  vessel.    . 

Apprentice. 

Appurtenances. 

ARBITRATION. 

Area  of  levy. 

Arrangement. 

Array. 

Arrears. 

ARRBIARS  OF  RENT  (IRELAND)  ACT.  1882. 

ARREST. 

Arson. 

Assault 

Assent  of  executor. 

Assignee. 

Assignment 

ASSIGNMENT  OF  DEBT. 

Attachment 

Attorney. 

ATTORNEY-GENERAL. 

AUCTION. 

Award. 

Away-going  crops. 

Bail. 

Bail  in  error. 

Bailea 

Ballot  Act 

Bank. 

BANKER. 

BANKRUPTCY:— 

Act  of  bankruptot. 

Action  bt  and  against  bankbupt. 

Adjudication. 

Allowancb. 

Appbal. 

Arrangbmbnt. 

Arrbst. 

assignbb. 

Carriagb  of  procbbdings. 

Cbrtificatb. 

Chargb. 

Composition  aftbr. 

Contbmpt. 

Costs. 

Dbbtor's  sukmons. 

Dbbd  of  arrangbmbnt. 

dischargb  of  bankrupt. 

DiSGLAIMBR. 
ESTATB. 

Final  bxamination. 
Fraudulbnt  prbfebbncb. 
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BANKRUPTCY— oontinued :  — 
JuBiaDicnoN. 
Order  and  disposition. 
Petition. 
Practicb. 
Proof  of  debts. 
Secured  creditor. 
Securitt  for  costs. 
Settino  aside  lease. 

STATENa  proceedings. 

Suppression  of  propbrtt. 

Void  seitlehent. 

Voting. 

Winding-up. 

Witness. 
BaptisuL 

BARBED  WIRE. 
Benefit  building  society. 
Bequest  for  massea 
Bequest  of  shares. 
BETTING  CONTRACT. 
BICYCLE. 
Bigamy. 
BiU. 

Bill  of  costs. 
Bill  of  eoEoeptions. 
BILL  OF  EXCHANGE. 
Bill  oi  peace. 
BILL  OF  SALE. 
Biahop. 
Black  List. 

Board  of  Works  loan. 
BOND. 

Borough  funds. 
Bottomry  bond. 

Breach  of  promise  of  marriage. 
Breach  of  trust. 
Bridges. 

BUILDING  CONTRACT. 
Building  covenant. 
BUILDING  SOCIETY. 
BURIAL^ROUND. 
Bre-Law. 


CaU. 

CAMPBELL'S  ACT. 

CANAL  COMPANY. 

Capacity. 

Car-driver. 

Carriage  of  proceedings. 

CARRIERS. 

Case  stated. 

Coveatw 

Certificate. 

CertiorarL 

CesB. 

Challenge  of  jurors. 

Chambm. 

CHANCERY  LETTING* 

Chandler. 

Chaplain. 

Charge. 


Charge  of  debts. 
Charge  on  lands. 
Chaiging  orders. 
CHARITY:— 
Gift  to. 

MANAQBMSirr. 

SOHEliB. 

TaUSTEB. 

Charter. 

Chequa 

Churchwarden. 

Civil  biU. 

Civil  bill  i^peaL 

Civil  bill  court 

Claim. 

Clerk. 

COLLECTOR-GENERAL  OF  TAXES. 

Collision. 

COMMISSIONER  FOR  TAKING  AFFIDAVITS. 

Commissioners  of  National  Education  in  Ireland. 

COMMON  LODGING-HOUSE. 

COMPANY. 

COMPENSATION, 

Completion. 

Composition. 

Compromise 

Compulsory  pilotage. 

Compulsory  powers. 

Compulsory  purchase. 

CVxnacre. 

Concealment 

Condition  in  will. 

Condition  precedent 

Conditions  of  sale. 

Confessing  part  of  cauae  of  actbn. 

Consent 

Consideration. 

Consolidation. 

Conspiracy. 

Constabla 

Construction. 

CONTAGIOUS  DISEASES  (ANIMALS)  ACT,  1878. 

CONTEMPT  OF  COURT. 

Contingent  legacy. 

CoMtinidng  prooeedinga 

CONTRACT. 

Contributory  negligence. 

Convent. 

Conversion. 

CONVICT. 

COPYRIGHT. 

CORONER:  — 

Inqubst. 

Hbdioal  witness. 

Removal. 

Rbmukeration. 
CORPORATION. 
Corroboration. 
Costa 

COSTS  AGAINST  THE  CROWN. 
COUNSEL:  — 

Client. 

Contempt  op  coubt. 

convsnienob.        ^ , 
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COUNSEL— continued :  — 

Fjflk 

Junior. 

Number. 

Priyilbob. 
Counterclainu 

COUNTY  COURT-HOUSE. 
COUNTY  INFIRMARY. 
Countj  printing. 
COUNTY  SURVEYOR. 
County  Treasurer. 
CoYenantk 
Creditor. 
Crim.  Con. 
CRIMINAL  LAW:  — 

Arson. 

Bail. 

BiGAmr. 

Cbrtiorari. 

CONOBALliBNT  OF  BIRTH. 

Conobalmbnt  or  tbbasurb-trotb. 

conbpiract. 

Cbhiinal  Information. 

Cbiminal  Law  and  Procbdurb  (Ir.)  Aot,  1882. 

Crubltt  to  animals. 

EVIDBNOB. 

Falbb  Prbtbncbs. 
High  trbason. 

HOMIOIINL 

InOITINO  to  COMMIT  FBLONT. 

Indiotmbnt. 
Jurisdiction. 
Larcbnt. 
Fbrjurt. 

POSBBSSION  or  8T0LBN  OOWML 

postponbmbnt  of  trial. 

Practice. 

Rape. 

Rbscub. 

Seditious  libbl. 

Trbason-felont. 

Unsbawortht  ship. 

Venu4 

Whitbbot  Acts. 

Writ  of  error. 
Criminating  qvestionsw 
Crown. 

Crueltj  to  animals. 
Cumnlative  gifts. 
Currency. 
Custody. 

CUSTOM  OF  STOCK  EXCHANGE. 
Cy.  prfes. 

DAMAGES. 

Dangerous  animal. 

Death,  before  testator. 

Death  without  issua 

Deibentura 

Debt. 

DEBTORS  ACT  (Ir.),  1872. 

Debtoi^s  summons. 

Deceit. 

Declaration. 


DECLARATION  OF  TITLE. 

Decree. 

Deed. 

DEFAMATION:— 

Libel. 

Privilegb. 

Slander. 
Default. 
Defence. 
Demesne  lands. 
Demurrer. 
Deposit  receipts 
Description. 
Desertion. 
Detinue. 
Devise. 

Dignity  of  court 
Direction  to  sell  real  estate. 
Discharge. 
Disclaimer. 
Discontinuance. 
Discovery. 

Discretionary  power. 
Discretionary  trusts. 
DISEASED  MEAT. 
DISENTAILING  DEED. 
Dishorning  cattle. 
Dismissal  for  want  of  prosecution. 
Dismissal  of  bilL 
Distress. 

DISTURBANCE  OF  TRADE. 
DOMICILE. 

DONATIO  MORTIS  CAUSA. 
DRAINAGE  ACTS. 
Duplicate  wilL 
Duty, 

EASEMENT. 

Ecclesiastical  benefica 

ECCLESIASTICAL  COURT. 

Ecolesiajstical  law. 

ECCLESIASTICAL  LEASE. 

EJECTMENT  BILL. 

Ejectment  by  the  landlord. 

EJECTMENT  ON  THE  TITLE. 

ELECTION. 

Embarrassing  pleading. 

Employer's  Liability. 

Employers'  Liability  Act^  1880. 

English  judgment. 

EQUITABLE  ASSIGNMENT. 

Equitable  execution. 

Equitable  mortgage. 

Equity  to  a  settlement 

ERASURE. 

Estate  for  life. 

Estate  in  quasi  tail. 

Estate  tail. 

ESTOPPEL. 

Estuary. 

EVIDENCE. 

Examination. 

Excisable  commodity. 

Excise  laws.  p..  .,.      . . 
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Execution. 

EbLecution  of  deed. 

Execution  of  power. 

Execution  of  will.  . 

EXECUTOR  (AND  ADMINISTRATOR) : — 

Action  against. 

Action  bt. 

Administration. 

Administration  action  (and  suit). 

Administration  summons. 

LiADiLrnES  (and  duties). 

Powers. 
Executory  devise. 
Executory  trust. 

EXPOSING  GOODS  FOR  SALE  OUTSIDE  SHOP. 
Express  trust. 

Fair  comments 

FALSE  IMPRISONMENT. 

False  pretenoea 

FALSE  REPRESENTATION. 

Family. 

Family  ammgementw 

Fee-farm  grants 

Fees  for  transcript  of  record. 

Fever  Hospital. 

Fieri  facia& 

Final  examination. 

FineL 

Fire  Insurance. 

FISHERY. 

FISHERY  ACTS. 

Fixtures. 

Flooding  lands. 

Forcible  entry. 

FOREIGN  JUDGMENT. 

Foreshora 

Forfeiture. 

Fraud. 

FRAUDS,  STATUTE  OF. 

FRAUDULENT  CONVEYANCE. 

Fraudulent  preference. 

Fraudulent  reprosentition. 

Freemni). 

FRIENDLY  SOCIETY. 

Fund  in  court 

Funeral  expenses. 

GAME. 

Oamishee. 
GIFT. 
GRAFT. 

GRAND  JURY:  — 
Cess 
Presentment. 

Board  op  Works  loax. 

Bridges. 

Coroner. 

County  inftrmarf. 

County  printino. 

County  surveyor. 

Court-house. 

Fever  hospital. 

iNDUffTRIAL  SCHOOLS 


GliAND  JURY— continued : — 
Juries  Act. 
Lunatic  asylum. 
Maiming. 

Malicious  injuries. 
Area  of  levy. 
Costs  and  expenses 
Jurisdiction. 
Notices. 
Subjects, 
Traverse. 
Police. 
Prison. 
Prisoners. 
Roads. 
Surety. 
Tender. 
Traverse. 
Presentment  sessioxs. 
Road  contractor. 
Treasurer. 
Grant  of  administration. 
Grant  of  probate. 
Grave. 
Graveyard. 

Ground  Game  Act  1880. 
Guarantee. 
Guardian   ad  litem 

HABEAS  CORPUS. 

HABERE,  RENEWAL  OF, 

Heir-atrlaw. 

High,  treason. 

Hiring  of  goods. 

HoldijQg  held  by  hired  kubourer. 

Home  £arm. 

Homicide. 

HORSE  RACE, 

Hospital. 

HUSBAND  AND  WIFE. 

Illegitimate  child. 

Illicit  spirits. 

IMPOSSIBILITY. 

Improvements. 

Inciting  to  commit  a  felony. 

Income  tax. 

INCUMBERED  ESTATES  CX)URT  CONVEYANCE. 

Incumbrance. 

Indecent  behaviour. 

Indictment 

Industrial  schools. 

INFANT. 

Contract. 

Custody, 

Guardian. 

Maintenance. 

Property. 

Settlement. 

Ward  of  court. 
Information. 
Inhabitant  occupier. 
Injunction.  ^^  ^ 
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INSOLVENCY:  — 

Adjournuent. 

Allocation  order. 

Allowancb. 

Arrest. 

Bail. 

Charge  and  discharge. 

Contempt. 

Costs. 

Discharge  of  insojlvent. 

Estate. 

Examination. 

Petition. 

Remand. 

Reyesting  order. 

Schedule. 

Second  insolvency. 

Service. 
Inspecion  ajid  interim  preservation  of  property. 
INSURANCE. 
INTEREST. 
Interim  income. 
Interlineations. 
Interpleader. 
Interrogatories. 
Investment. 
IRISH  CHURCH. 
IRISH  CHURCH  ACT. 
Irregularity. 
Issue. 

Joinder  of  causes  of  aetioD. 

Joint  judgment. 

JOINT  TENANCY. 

Joint  will. 

JUDGMENT. 

JUDGMENTS  EXTENSION  ACT.  1868. 

Juries  Act,  1871. 

Jurisdiction. 

JUROR. 

Jury. 

JUS  TERTII. 

JUSTICES:  — 

Appeal  FROM. 

Certiorari. 

Disqualification. 

Jurisdiction. 

Notice  of  action. 

Offences. 

Practice. 

Koowledge  of  contents  of  will. 

LABOURERS  ACT,  1883. 
Lacbe& 

LANDED  ESTATES  COURT  CONVEYANCE. 
LAND  LAW  (IRELAND)  ACT.  1881. 
LAND  LAW  (IRELAND)  ACTS,  1881,  1887. 
LAND  LAW  (IRELAND)  ACT,  1887, 
LAND  LAW  (IRELAND)  ACTS,  1887,  1888. 
LANDLORD  AND  TENANT:  — 

Agreement. 

Bankruptcy 'of  tenant. 

Change  of  tenancy. 


LANDLORD  AND  TEN  ANT— continued : — 
Distress. 
Easement. 
Ejectment — 

Breach  of  condition. 
Non-payment  of  rem. 
Notice  to  quit. 
Oyerholding. 
Lease. 

Mesne  rates. 
Rent. 

Surrender. 
Use  and  occupation. 
LANDLORD  AND  TENANT  ACT,  1860. 
LANDLORD  AND  TENANT  (IRELAND)  ACT,  1870 
LAND  PURCHASE  ACTS. 
LANDS  CLAUSES  ACT. 
Lapse. 
Larceny. 


Leasing  power. 

Legacy. 

LEGITIMACy. 

LEGITIMACY  DECLARATION  ACT. 

Letter  accompanying  w^ll. 

Letting  ^or  temporary  conYei9ieiv;e. 

LIABILITY  OF  ig^LOYER. 

Libel. 

LICEljrSING  ACTS. 

LIEN. 

Life  iinsurance. 

LIGHT. 

Limitation  of  action. 

LIMITATIONS,  STATUTE  OF. 

Limited  administration. 

LIMITED  OWNER. 

Limited  power  of  sale. 

Liqmdated  damages. 

Liquidator. 

LIS  PENDENS. 

Lodger. 

LORD  LIEUTENANT. 

Lost  will. 

LUNATIC:  — 

Committal. 

Contracts  and  dispositions. 

Maintenance. 

Practice. 

Property. 


Maintenance. 

MALICIOUS  INJURIES. 

Malicious  Injuries  Act. 

MALICIOUS  PROSECUTION. 

MANDAMUS. 

Marine  Insurance. 

Market  overt* 

Marriage. 

Married  woman. 

Marshalling. 

Masses,  Bequest  for. 

MASTER  AND  SERVANT. 

Matrimonial  practice.  f^  T 
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Mayor. 

Medical  officer. 

Medical  witnesa 

MemoriaL 

Merger. 

Mesne  rates. 

Metropalitaa  Police  Magistrates. 

MILITARY  CHAPLAIN. 

Mines  and  minerala 

Minor. 

MISTAKE. 

Mode  of  trial. 

Monej. 

MORTGAGE:— 

EqUTTABLB  MORTaAOE. 

Fixtures. 

Judgment  mortoaoe. 
Mortqaoee's  sale. 
Redemftion. 
Tackhhq. 
MUNICIPAL  CORPORATION:- 
Election. 
Franchise. 
Property. 

Navigable  rivers. 

Necessaries. 

NEGUGENCE. 

New  trial. 

NEWSPAPER. 

Next  friend. 

Nextrof-kiiL 

Notice. 

NOTICE  OF  ACTION. 

Notice  of  appeal. 

NOTICE  OF  DISMISSAL. 

Notice  of  motioiL 

Notice  of  iadal. 

Notice  to  produce. 

Notice  to  quit. 

NUISANCE. 

ObstructicHi. 

Offensive  trade. 

Official  liquidator. 

Order. 

Order  and  disposition. 

Oysters. 

Paid-up  sliareliolders. 
PARLIAMENT:  — 

Election. 

Election  petition. 

Franchise. 

Polung  district. 
Parliamentarj  costs. 
Particulars. 
Parties. 
PARTITION. 
PARTNERSHIP, 
Party  wall. 
Passenger  Act>  1855. 
Passenger  ship. 
Pasture  holding. 


Pauper. 

PAWNBROKER. 

Payment  of  bank  drafts 

Payment  by  cheque. 

Payment  into  court. 

Payment  out  of  court. 

PEACE  PRESERVATION  ACTS. 

Peer. 

Penal  rent. 

PENALTIES. 

Perjury. 

PERPETUATING  TESTIMONY. 

Personal  property. 

Petition. 

PEW. 

Pilotw 

PIN-MONEY. 

Pleading. 

Polioa 

Policy  of  insurance. 

Polling  district. 

POOR  LAW. 

POOR  RATE. 

Portions. 

Possession  of  stolen  goods. 

Post  card. 

POSTMASTERGENERAL. 

Postponement  of  trial. 

POWER. 

PRACTICE  (Since  the  Judicature  Acta). 

Account. 

Action  for  recovbrt  op  land. 

Adjournment  or  trial.. 

Affidavit. 

Affirmation. 

Amendment. 

Appeal. 

Appearance. 

Attachment. 

Bail  in  error. 

Case  stated. 

Certiorari. 

Chambers. 

Claim. 

Consent. 

Continuing  proceedings. 

Costs. 

Counter-claim. 

Default. 

Defence. 

Demurrer. 

Discontinuance. 

Discovert — ^Documents. 

Discovert — ^Interrogatories. 

Dismissal  for  want  or  prosbcutioit. 

Evidence. 

Execution. 

Garnishee. 

Guardian  ad  litem. 

Injunction. 

Inspection  and  interim  preservation  of 
property. 

Interpleader.  ^^  ^ 

Joinder  of  causes  of  ACT^g^^e^  by  Crr OOgle 
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PRACTICE  (sLDoe  the  Judicature  Actff) — continued :  - 
Judgment, 
modb  of  trial. 
New  trial. 
Next  friend. 
Notice  of  trial. 
Particulars. 
Parties. 

Payment  into  court. 
Payment  out  of  court. 
Pending  litiqation. 
Receiver. 
Reply. 
Sale. 

Security  for  costs. 
Sequestration, 
Service. 

Stayino  procbedinqs. 
Strikino  out  pleadings. 
Third  parties. 
TniB. 

Transfer  of  action. 
Venue. 

Writ  of  delivery. 
Writ  of  possession. 
Writ  of  summons. 
Writ  specially  indorsed. 

PRACTICE— ADMIRALTY :  — 

Appeal, 

Arrest. 

Costs. 

Decree. 

Discovery. 

Evidence. 

Injunction. 

Jurisdiction. 

Limitation  of  liability. 

Monition. 

Parties. 

Payment  out  of  court. 

Pleading. 

Sbcurtty  for  costs. 
Practice — ^Bankrr  ptcy. 

PRACTICE— CHANCERY  (Before  the  Judicature 
Acts):— 
Affidavit. 
Amendment. 
Appeal. 
Appearance. 
Bill. 

Cause  petition. 
Caveat. 
Chambers. 

Charging  ordbrs  and  stop  orders. 
Consent. 
Costs. 
Decrbb. 
Demurrer. 

Discovery — ^Documents. 
Discovery — ^Interrogatories. 
Dismissal  of  bill. 
Evidence. 
Guardian  ad  litem. 


PRACTICE— CHANCERY  —continued:  — 
Hearing. 
Injunction. 
Jurisdiction. 
Minor. 
New  TRLiL. 
Notice  of  motion. 
Order. 
Parties. 
Pauper. 

Payment  out  of  couri. 
Pending  litigation. 
Petition. 
Pleading. 
Recbivbb. 

Revivor  and  supplbmbnt. 
Sale  by  court. 
Security  for  costs. 
Sequestration. 
Service, 
subpcena. 

TiMB. 

Transfer  and  consolidation. 
PRACTICE— CIVIL  BILL  APPEAL:  — 

Adjournmbnt. 

Affidavit. 

Costs. 

Evidence. 

Jurisdiction. 

Lodgment. 

Notice  of  appeal. 

Parties. 

Rbcognizanob. 

Testamentary  iStJir, 
PRACTICE— CIVIL  BILL  COURT:  — 

Adjournmbnt. 

Administration. 

Amendment. 

Civil  bill. 

Costs. 

Counter-claim. 

Dbcrbb. 

Evidence. 

Execution. 

Fraud. 

Guardian  ad  litem. 

Injunction. 

Interpleader. 

Jurisdiction. 

Particulars. 

Parties. 

Remitted  action. 

Renewal  of  dbcrbb. 

Residencb. 

Service  of  crviL  bill. 

Signature  of  civil  bill. 

SoLicrroR. 

Valuation. 

View  jury.     ^ 
PRACTICE— COMMON  LAW    (Before  ttie  Judica- 
ture Acts):  — 

Affidavit. 

Amendment. 

Appeal. 
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PRACTICE— COMMON  LAW  (Before  the  Judicature 
ActB)— continued :  — 
Affbarakgb. 

A^ACHMBNT. 

Bail  in  error. 

Bill  ov  bxcbftions. 

Cbrtiorarl 

Chaboino  ordbr. 

Consent. 

Consolidation  of  actions. 

C68T& 

Dbmurrer. 

dlscoybrt  of  documbnts. 

DuFLICATB  WRIT. 

Eyidsnob. 

£XB0UTI0N« 

Garnishbb. 
Interpleader. 
Interrogatories. 
Irregularitt. 

JUDOIIENT. 
JURT. 

Mode  of  trial. 

Motion. 

New  trial. 

Notice  of  trial. 

Particulars. 

Parties. 

Payment  out  of  court. 

Pleading. 

POSTFONEKBNT  OF  TRIAL. 

Befbrbnce  to  hastbr. 

Renewal  of  writ. 

Rule  to  proobed. 

Sbcuritt  for  costs. 

Seryicb. 

Stating  procbbdinos. 

SUBP<ENA. 

Sureties. 

Tdie. 

Vacating  judgment. 

Venue. 

PRACTICE— COURT    FOR    LAND    CASES    RE- 
SERVED. 

Practice— Criminal  law. 

PRACTICE— LANDED    ESTATES    (AND    LAND 
JUDGES')  COURT:— 
Adjoining  ownbii. 
Affidavit. 
Annuett. 
Appeal. 
Attachment. 

Carriage  of  proceedings. 
Compensation. 
Consolidation. 
Convetanob. 
Costs. 

Declaration  of  title. 
Discharge  of  purchaser. 
Easkmbnt. 
Ejbotmbnt. 

Final  notice  to  tenast^. 
Guardian. 


PRACTICE— LANDED    ESTATES    (AND    LAND 
JUDGES')  COURT— continued:— 
Incumbrance. 
Injunction. 
Interest. 
Jurisdiction. 
Lien. 

Objection. 
Order  for  sale. 
Partition. 
Petition. 
Possession. 
Purchase  by  tenants. 

RECEiyER. 

Record  of  title. 

Rental. 

Rent-charge. 

Sale. 

Schedule. 

Sbcuritt  for  costs. 

Tenancies,  leases,  and  under-leases. 

Title. 

Turbart 
PRACTICE— MATRIMONIAL. 
PRACTICE— PROVINCIAL  COURT. 
Precatory  trust 
Preferential  shareholdera 
Prescription. 
PRESENTING  TERM. 
Presentment. 
Prosumption. 

Prevention  of  Crimes  Act,  1882. 
Previous  conviction. 
PRINCIPAL  AND  AGENT. 
PRINCIPAL  AND  SURETY. 
Priority. 
Prison. 
PriscKners. 

PRIVATE  ACT  OF  PARLIAMENT. 
Privilege. 
PROBATE  (AND  ADMINISTRATION) :  -  - 

Administration  bond. 

Execution. 

Grant  op  administration. 

Grant  op  probate. 

Interlineations. 

B^nowlbdgb  op  contents  op  will. 

Limited  administration. 

Lost  will. 

Pleading. 

Practice. 

Renunciation. 

Testamentary  instrument. 

Undue  influence. 
Probate  duty. 
PROCTOR. 
Promissory  note. 
Proof  of  debte. 
Property. 

PUBLIC  HEALTH  ACTS. 
Public  Health  Act,  1874. 
PUBLIC-HOUSE. 

Public  policy.  ^^  j 

Publication  tending  to  injure  property  by  vrrOOQ  IC 


cUxxTiii 


TABLE  OF  TITLES,  SUB-TITLES,  AND  CROSS-REFERENCES. 


Purchase  by  tenants. 

PurcHase  of  Land  (Ireland)  Acts, 

Purchaser. 


Quantum  meruit. 
QUARRY. 
Queen's  University. 
QUO  WARRANTO. 


Rabbits. 
RAILWAY:  — 

Abandonment. 

Bye-law. 

Cabrxage  of  goods. 

Compulsory  powers. 

debentures,  bonds,  and  mortgages. 

LlABILFTIES. 

Passenger. 

Passengers'  luqqaob. 

Powers. 

Preference  shareholders. 

Rbcbivbr. 

Scheme  of  abbangbmenv 

Traverse. 
Rape. 

Rated  occupier. 
RATES. 
Receiver. 
Receiving. 
RECITAL. 
Recognisance. 
Record  of  title. 

REDEMPTION  OF  RENT  (IRELAND)  ACT,  1891. 
Redemption  of  rents. 
Reduction  of  capital. 
Reduction  of  rents. 
Reference  to  master. 
Referential  limitation. 
Registration. 

REGISTRATION  OF  DEED. 
Release. 
Remand. 
Remitted  action. 

REMITTING  ACTION  TO  CIVIL  BILL  COVRT. 
Removal  of  coroner. 
Remimeration  of  coroner. 

RENEWABLE  LEASEHOLD  CONVERSION  ACT. 
Renewal  of  decree. 
Renewal  of  habere. 
Renewal  of  lease. 
Renewal  of  writ. 
Rent. 
Rental. 
Rentoharge. 
Renunciation. 
Reply. 

Repugnancy. 
Reputation. 
Reputed  ownership. 
Rescue. 
Residence. 
Residential  holdings. 


Residuary  devise. 
Residuary  gift; 
Restraint  of  marriage. 
RESTRAINT  OF  TRADE. 
Resumption  of  holding  by  landlord. 
REVENUE:— 

Income  tax. 

Legacy  duty. 

Probate  duty. 

Stamp. 

Succession  duty. 
Reversion. 
Reversionary  lease. 
Revesting  (M-der. 
Revivor  and  supplement. 
Right  of  way. 
Road  contractor. 
Roads. 
ROMAN  CATHOLIC  CLERGYMAN. 


Sale. 

SALE  OF  GOODS. 

Salvage. 

Sanitary  rate. 

Schedule  of  assets. 

Scheme  of  arrangement. 

SEA-SHORE. 

Sea-weed. 

Secondary  evidence. 

Secret  trust. 

SECRETARY  OF  STATE  FOR  WAR. 

Secured  creditor. 

Security  for  costs. 

Seditious  libel. 

SEDUCTION. 

SEED  SUPPLY  (IRELAND)  ACT,  1880. 

Separate  Estate. 

Sequestration. 

Sequestrator. 

Service. 

Service  of  civil  bill. 

Service  out  of  the  jurisdiction. 

Service,  substitiutian  of . 

SET-OFF. 

Setting  aside  deed. 

Setting  aside  execution. 

Setting  afflde  judgment. 

Setting  aside  lease. 

Setting  aside  sale. 

Setting  aside  verdict. 

SETTLED  ESTATES  ACTS. 

SETTLED  LAND  ACT,  1882. 

SETTLEMENT:  — 

Annuity. 

Construction. 

Dower. 

Forfeiture  clause. 

Portions. 

Voluntary  settlement. 
Several  fishery. 
Severance  of  joint  tenancy. 
Shares. 

SHERIFF.  nr^r^rf\o 
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SHIP:— 

Surrender. 

Appbaissuknt. 

Survivor. 

BorroMRT  bond. 
Chartkrpartt. 

Tacking. 
Taxation  of  costs. 

Collision. 
Desertion. 

Temporary  bars. 
Tenancy  at  will. 

Nbcessaribs. 

Tenant  for  life. 

OWNBR. 

TENANT  FOR  LIFE  AND  REMAINDERMAN. 

Pabsbnobb  ship. 

TENANT  IN  COMMON. 

Pilot, 

Tender. 

Salyaob. 

TestAmentary  capacity. 

TONNAOB  DUBS. 

Testamentary  expenses. 

TOWAOB. 

Testamentary  instrument. 

Wrbck. 

Signature. 

Third  parties. 

Slander. 

THOROUGHFARE. 

Sole  teruBtee. 

Timbeii.                                                        ? 

SOLICITOR:— 

Time. 

Admission. 

TITHE  RENT-CHARGR. 

Apprbnticb. 

TiUo. 

AlTTHORITT. 

TOLLS. 

Bill  op  costs. 

Tonnage  dues. 

Certificatb. 

Towage. 

Clerk* 

TOWN  CLERK. 

Duties. 

TOWN  COMMISSIONERS. 

Lnnr. 

TOWNS  IMPROVEMENT  ACT. 

Mthtonduct. 

Town-park. 

Nbolioencb. 

Township. 

Notary  public. 

Trada 

PRIYILBaB. 

TRADE  MARK. 

Right  op  audibncb 

TRADE  UNION. 

Striking  off  the  rolls 

Transfer  and  consolidation. 

Unqualified. 

Transfer  of  action. 

Witness. 

Transfer  of  license. 

SPECIAL  OCCUPANCY. 

Traversa 

Speciallj  indorsed  writ. 

Treason-felony. 

SPECIATiTY  CREDITOR. 

Treasure-trova 

Specifio  appropriation. 

TrecuEiuHer. 

Specific  devise. 

TRESPASS. 

SPECUjIC  PERFORMANCK 

Trust  deed. 

Spirit  lioeosa 

TRUSTEE:  — 

SPORTING  DOGS. 

Appointment. 

Square  tax. 

Stamp. 

Statement  of  claim. 

Breach  op  trust. 
Costs. 

DUTT. 

Statutory  bond-holder. 
STATUTE. 
Staying  proceedings. 

Investment. 

Removal. 

Sole. 

Trustee  Relief  Act. 

Steward  of  race-course. 

St^k. 

Stop  orders. 

Vesting. 
Turbary. 
TURFv 

Striking  out  pleadings. 
Sub-letting. 

Two  wJUb. 

Subpoena. 

Ulster  custom. 

Substitution  of  service. 

UNDUE  INFLUENCE. 

Succession  duty. 

UNIVERSITY. 

Summary  procedure  on  bills  of  exchange. 

Unlawful  assembly. 

Summons. 

Unseaworthy  ship. 

Sunday. 

Usage  of  trade. 

Suppression  of  fact 

Use  and  occupation. 

Suppression  of  property. 
Surety. 

Vacating  judgment 
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Yacatidln. 

YaluatiaiL 

YENDOR  AND  PURCHASER. 

VENDOR  AND  PURCHASER  ACT,  1874. 

Venereal  diseaae. 

Venue. 

Vesting. 

View  jury. 

Visible  mecms. 

Void  settlement. 

Voluntary  deed. 

Voluntary  settlement 

Vote  for  Parliament. 

Voting. 


WAGER. 

Waiver. 

Ward  of  court. 

WARRANT  OF  ATTORNEY. 

Warrant  of  committal. 

WARRANTY. 

Waate. 

WATERWORKS. 

WAY. 

Weekly  tenants 

Whiteboy  Acta 

WILL:  — 

Absolutb  out. 

accrubd  8harb. 

AjCBiGurrr. 
'Annuitt. 

ChARGB  07  DBBT8  {mTD  LBGACIBs). 

Condition, 
conyebsion. 

CuifULATIVH    GIFTS, 


WILL— continued  :— 

DbATH  CK>UPLBD  WITH  OONnNaBNOT. 
DbYISB  TO  EXECUTORS. 

dlborbtionabt  trust. 

estatb  for  life. 

estatb  tail. 

exbcutort  devisb. 

exkoutort  trust. 

Interim  income. 

Lapse. 

Leqact. 

Precatory  trust. 

Referential  limitation. 

Rbsiduart  devise. 

Residuary  gift. 

Revocation. 

Specific  devise. 

Survivor. 

Yestino. 

Words. 
Winding-up. 
Winter  Ainsuzes  Act. 
Witnesa 
Words. 

Work  and  labour. 
Wreck. 

Writ  of  delivery. 
Writ  of  error. 
Writ  of  hal^ere. 
Writ  of  poasessioin. 
WRIT  OF  1>R0HIBITI0N. 
WRIT  OF  RESTITUTION. 
Writ  of  sequestratioiL 
Writ  of  summons. 
Writ  specially  indorsed. 
Wrongful  dismissal. 
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Culbebtson's 

ADDENDA. 

Intbrest — 2a. — Contract  for  loan — Until  completion  or  untU  same  he  broken  off'  and  such 
interest  paid."} — An  agreement  for  a  loan  contained  the  following  words : — **  And  the  borrower 
»haU  also  pay  to  the  lender  interest  on  £10,000,  at  the  rate  of  2^  per  cent.,  from  the  7th 
Aognst,  1871,  until  the  completion  of  the  loan,  or  until  the  same  shall  be  broken  o£F  and  such 
interest  paid,  such  interest  to  be  paid  on  the  completion  of  the  loan,  or  in  case  the  same  shall 
be  broken  off,  then  .on  demand  by  the  lender.**  The  loan  was  broken  off  and  the  interest  left 
unpaid.  Held,  that  the  borrower  was  only  liable  for  interest  up  to  the  day  of  the  breaking  off  of 
the  loan CikiRNES  v.  Lambert      .....    Q.B.  Vn.  If,  855 

Paruambkt— Frahchisb  —  48a.  —  Notice  of  objection  —  Sufficiency  of  direction.^  — A 
notice  of  objection  was  duly  stamped  with  the  stamp  of  the  post  office  of  Sligo,  and,  by  the 
indorsement  of  it,  it  appeared  that  same  was  directed  to  Thomas  Cnrran  at  Charles-street, 
without  the  addition  of  any  post  town.  Charles-street  was  the  place  of  abode  of  Curran,  as 
set  out  on  the  list,  and  was  within  postal  delivery  of  the  boi-ough  of  Sligo,  and  in  the  town  of 
Sligo.    The  Court  held  the  direction  sufficient — M'Niffb  v.  Wilson         -        E.G.  n.  M.  649 
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THE    IRISH    LAW   TIMES    REPORTS 

AND 

THE  IRISH  LAW  TIMES  AND  SOLICITORS'  JOURNAL. 


DIGEST  OF  CASES  IN  VOLS.  I.-XXVII. 


1867-1893. 


Cases  reported  in  the  Irish  Law  Timks  Reports  are  cited  by  tlie  Yolume  and  Page ;  cases  reported  in  the 
Miscellaneous  part  of  the  Irish  Law  Times  and  Solicitors'  Journal  are  cited  by  the  Vohime  and  Page, 
with  the  letter  M.  inserted  between  them. 


(1  ) 


(2  ) 


ABANBONMBITT  OF  BAIIjWAT. 

See  Railway— Abandonment. 

ABSENCE     BETOITD     THE     SEAS— Presumption    of 
Death. 
See  Evidence.    6-9. 

ABSOLUTE  GIPT— WiU. 

See  Will— Absolute  Gift. 

ABUSE  OP  PBOCESS  OP  THE  COXJBT— Staying  pro- 
ceedings     -         -         -         -         -       I.  J/.  7oa 
See  Practice— Common  Law— Stating  Proceedings. 
L 

ABUSIVE    LAZTG-UAG-E— Summons   for   using 

[X.  M,  268 
See  Justices— Offences.     1. 

ACCOBD  AND  SATISFACTION- iVon-fomiJ/c/ion  of 
act  of  tatU faction.']  A  defence  showed  tliat  the  plaintiff 
agreed  to  accept,  in  satisfaction  of  his  claim,  not  an  agree- 
mentf  bat  the  performance  thereof: — Heldf  that  all  the  acts 
agreed  to  be  performed  must  be  performed  to  complete  the 
satisfaction ;  and  that,  as  one  remained  unperformed,  the  de- 
fence amounted  to  accord  without  satisfaction  and  was  bad. 
Shabkbt  r.  Callalt     -  -  -      Q.  B.  III.  M.  176 

ACCOUNT. 

See  Cases  under  Practice— Account. 

Action  of,    between   tenants   in   common— Limitation   of 

action  -  -  -         .  -  .  VI.  70 

See  Tenant  in  Common.     1. 

ACCRUED    SHABE— Gift— Will    -  -  XIII.  8 

See  Will— Accrued  Sharb. 

ACKNOWLEDGMENT    OP    DEED— Married   Woman. 
See  n  USB  AND  AND  WiFB.     9,  10,  27,  30. 

ACQUIESCENCE— JF^Mi/a&/e  Pica.]  In  an  action  for  in- 
jury to  the  plaintiff's  watercourse  by  certain  works  of  the 
defendant,  the  defendant  pleaded  an  equitable  plea  that  the 
injury  arose  from  the  removal  of  an  embankment,  which 
re'moval  was  necessary  for  some  works  of  the  defendant  which 
the  pbintiff  knew  of,  and  did  not  object  to:— Held,  that  the 
c1«'f4-nce  was  lad,  as  it  did  not  aver  that  the  plaintiff  knew 
lliat  the  defendant  w.is  acting  on  the  plaintiff's  acquiescence, 
or  that  the  acts  relied  upon  were  such  as  would  induce  any 
reawnable  man  to  think  that  the  plaintiff  acquiesced.  Smith 
«••   ^^"s E.  I.  M.  299 


ACQUIESCENCE-  continued, 

Arrears  of  Pin-money        ...  VI.  74 

Sec  Pin-money. 
Creditor— Voluntary  Deed  -  -  -  VI.  134 

See  Settlement— Voluntary  Settlement.    3. 
Secured  Creditor— Dividend  -  -  1.  31,  103 

See  Bankruptcy- Secured  Creditor.    2. 

ACBES. 

1- Devise— Construction— Parol  evidence  as  to  intention — 

5  Oco.  I  v.  J  c.  74.]  A  testator  devised  to  A.  forty-five 
.icres  of  the  lands  of  D.,  and  to  B.  fifty  acres  of  the  same 
lands : —iffc/e/,  that  the  words  "acres"  should  be  imderstood 
to  mean  statute  acres,  and  that  the  ix>licy  of  the  Act  of  Geo. 
IV.,  defining  the  word  acre,  prevented  the  reception  of  any 
parol  evidence  to  vary  the  meaning  of  the  will.  O'Donnell 
r.  O'Donnell       -  -  -  -  V.  C.  XII.  M,  336 

[Tliis  was  affirmed  on  appeal,  13  L.  R.  Jr.  226.] 

2. Statute    measure — Evidence.]    Where    words    which 

prima  facie  mean  statute  measure  are  used  in  a  written  agree- 
ment, no  evidence  of  trade  or  customary  meaning  is  admis- 
sible.   Myers  v.  Buree  -   Q.  B.  D.  XXVI,  M,  304 


ACT  OF  BANKBUPTCY. 

See  Cases  under  BANKRurrcY- 


AoT  of  Bankruptcy. 


ACTION. 

1. Defendant's  debt  paid  by  Plaintiff  under  compulsion  of 

law—  Wrongful  act  of  Plaintiff— ''No  one  can  take  advantage  of 
his  own  wrong  '*— Money  paid  for  the  use  of  Defendant.]  Where 
the  plaintiff's  cattle,  wrongfully  on  the  lands  of  the  defen- 
dant, have  been  lawfully  distrained  for  Poor  Rate  and  Grand 
Jury  Cess  due  by  the  defendant,  the  trespass,  even  though 
not  wilful  on  tlie  part  of  the  pkintiff,  precludes  him  from 
recovering  from  the  defendant  the  amount  which  he  has  paid 
the  collectors  in  order  to  release  his  cattle.  SxaXl  v.  Partridge 
(8  T.  R.  308),  distinguished.  England  v.  Marsden  (L.  R.  1 
O.  P.  529)  and  Edmunds  v.  Walling  ford  (L.  R.  14  Q.  B.  D. 
811)  discussed.    (By  Andrews,  J.).    Beresfobd  v.  Kennedy. 

[Clr.  Cas.  XXI.  17 

2 Ex  turpi  causd— Constructive  assault— Infection  with 

venereal  disease  during  illicit  intercourse — Consent  to  inter- 
course obtained  by  fraudulent  concealment  of  disease — Tort — 
Damages  for  injury  consequent  on  immorality — Non-suit,  when 
appropriate.]  In  an  action  for  assaulting  and  beating  tlie 
plaintiff,  and  infecting  her  with  venereal  disease,  it  appeared 
that  the  plaintiff  had,  for  a  lengthened  period,  consented  to 
illicit  sexual  intercourse  with  the  defendant,  in  ignoranoe  of 
the  fact,  wilfully  and  deceitfully  concealed  by  him,  thatjie^ 
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ACTION—  continued. 

vraa  affected  with  the  disease,  had  she  known  of  which,  she 
would  not  have  consented  to  connection : — Held,  that  the 
action  was  not  sustainable  as  for  a  constructive  assault,  as 
the  concealment  alleged  to  have  vitiated  the  plaintiff's  con- 
sent, as  having  been  fraudulently  obtained,  did  not  consist  of 
deceit  as  to  the  nature  of  the  act  itself  to  be  done,  and  no 
duty  of  disclosure  was  imposed  by  the  relations  of  the  parties 
to  each  other  capable  of  being  legally  enforced.  Beld,  fur- 
ther, tliat  an  action  of  such  a  character  was  not  maintiunable, 
or  fit  to  be  tried  in  a  court  of  justice,  because  the  injury 
complained  of  was  directly  consequent  on  wilful  immorality, 
and,  though  founded  in  tort,  came  within  the  maxim — "  ex 
turpi  eausd  non  oritur  actio.**  The  principles  applicable  in 
such  cases  to  criminal  prosecutions  for  assault  considered; 
and  JR.  v.  Bennett  (♦  F.  &  F.  1005)  discussed  and  distinguished. 
Decision  of  Queen's  Bench  Division  affirmed.  Hegarty  v. 
Shine       -  •       Q.  B.  D.  XII.  100;    C.  A.  XIII.  3 


3. Statement  of  Claim  discloBing  no  cause  of  action."] 

A  Statement  of  Claim  alleged  that  the  defendant  entered  into 
an  agreement  with  the  plaintiff  to  become  tenant  from  year 
to  year  to  him,  at  a  rent  of  £25,  of  certain  lands  for  the  pur- 
pose of  enabling  the  defendant  to  purchase  the  lands  under 
the  Land  Purchase  Acts,  under  the  sanction  of  the  Court, 
and  that  the  defendant  subsequently  refused  to  carry  out  the 
agreement  to  purchase,  whereby  the  plaintiff  sustained  the 
damage  claimed,  by  loss  of  rent  and  profits,  and  claimed  £500 
damages.  The  lands  were  in  the  hands  of  a  Receiver  vc^ 
pointed  by  the  Land  Judge,  and  the  Land  Judge  had  accepted 
the  defendant  as  tenant,  at  a  yearly  rent  of  £25.  Held,  that 
the  Statement  of  Claim  should  be  set  aside  as  disclosing  no 
cause  of  action.    Cashsl  v.  King 

[Q.  B.  D.  XXVII.  M.  486 


4. To  establish  title — Practice — Motion  to  add  and  con- 
tinue against  new  party  as  defendant— Hulcs,  June,  1891,  O. 
Xril.,  rr.  2,  4—"  Terms  **  on  adding  a  party^O.  XVI.,  r.  11.] 
A  writ  of  summons  claiming,  firstly,  to  establish  a  title  to 
certain  lands ;  secondly,  a  declaration  of  title  to  the  rents 
and  profits  of  the  same;  thirdly,  to  recover  possession  of  so 
much  of  the  lands  as  were  in  the  occupation  of  the  defendant ; 
fourthly,  for  an  account  of  the  rents  and  profits  received  by 
the  defendant;  fifthly,  for  an  injunction  restraining  the  de- 
fendant from  receiving  the  rents  and  profits  thereof;  and, 
sixthly,  to  have  a  receiver  appointed  over  the  lands: — Held 
(per  Harrison  and  Holmes,  JJ.),  not  an  action  for  the  re- 
covery of  land.  Glcdhill  v.  Bunter  (14  C:ii.  D.  492)  distin- 
guished. (Per  O'Brien,  J.)— Virtually  an  ejectment.  Per 
Curiam: —-In  an  action  of  this  nature,  brought  to  establish 
a  prior  title  under  a  settlement  forming  part  of  the  common 
case,  there  is  no  modification  of  the  old  rule  that  all  interests 
under  the  settlement  must  be  represented  in  the  action. 
AVhere,  in  such  an  action,  the  sole  defendant  is  the  tenant  for 
life  of  the  settled  estates,  and,  under  the  foregoing  rule, 
the  action  is  defective  by  reason  of  the  non-joinder  of  the 
tenant  in  tail,  and  the  tenant  for  life  dies  during  the  progress 
of  the  action,  leave  will  not  be  given  to  the  plaintiff  under 
O.  XVII,,  r.  4,  to  add  the  tenant  in  tail  as  a  new  defendant 
and  continue  against  '[dm.—Semble:  in  such  a  case,  this 
should  be  applied  for  under  O.  XVI.,  r.  11.  The  practice  as 
to  reviving  and  continuing  considered.    Howard  v.  Howard. 

ca.  B.  D.  XXVI.  loi 

—  By  and  against  bankrupt. 

Sec  Cases  under  Bankruptcy— Action  by  and  against 
Bankrupt. 

By  and  against  executor  (and  administrator). 

See  Cases  under  E.^ecutor— Action  against. 
ExKCUTOR— Action  by. 


ACTION  FOB  BECOVEBY  OP  LAND. 

See  Cases  under  Ejectment  on  the  Title. 

Landlord  and  Tenant— Ejectment- 
Breach  op  Condition. 
Landlord  and  Tenant— Ejectment- 
Non-payment  OF  Rent. 
Landlord  and  Tenant— Ejectment- 
Notice  to  Quit. 
Landlord  and  Tenant— Ejectment- 
overholding. 
See  Practice— Action  for  Recovery  of  Land. 

Countercbim  for  annuities  and  head  rents  paid 

[XIX.  31 
See  Practice— Counterclaim.    1. 

Form  of  Statement  of  Claim 

See  Practice— Claim.    4. 
Service  of  Writ  of  Summons 

Sec  Practice— Writ  of  Summons.    11. 
Time  for  delivery  of  Statement  of  Defence 

See  Practice— Default.    5. 


XII.  45 


XIV.  61. 


XIV.  26 


ACTION  FOB  BENT  AGAINST  HE  IB— Assignment 
of  lease — ^Estate  of  less  value  tlian  rent         -  X.  143 

See  Landlord  and  Tenant— Rent.    3. 

ACTS  OP  OWNBBSHIP— Ancient  grant- Foreshore 
See  Seashore.    4. 

ADJOINING  OWNEB— Objections  by    -  V.  31 

See  Practice— Landed    Estates    Court— Ad joixisg 
Owner. 

ADJTOTTBNMENT. 

See  Cases  under  Insolvency- Adjournment. 

Practice— Civil   Bill  Appeal— Ad- 

JOURNMEirr. 

Practice— Civil    Bill    Court— Ad- 
journment. 

ADJOTTBNMENT    op    ASSIZES-Indictment  — Jur>- 
panel— Juror's    age  -  I.  M.  45;  II.  M.  3'99 

Sec  Criminal  Law— Conspiracy.    1. 

ADJOTTBNMENT  OP  TBIAIi-Pending  appeal 

e,      ^  i'Sil.T,  HI.  294 

See  Practice— Adjournment  of  Trial. 

ADJUDICATION— Bankruptcy. 

See  Cases  under  Bankruptcy— Adjudication. 

ADMINISTBATION. 

See  Cases  under  Executor. 

Probate. 

Action. 

See  Cases  under  Executor— Administration  Action. 
Bond. 

Sec  Cases  under  Probate— Administration  Bond. 
Equity  Civil  Bill  for 

Sec  Gises  under  Practice— Civil    Bill    Court— \ d- 
ministration. 
Grant  of. 

^S'ce  C-a-ses  under  Probate  — Grant    op    Administra- 
tion. 

Grant  of,  by  Land  Commission. 

See  Land  L.w  (Ireland)  Act,  1881.    115  117,  ICG,  107. 
Summons. 

See   CoAes   under   Executor  —  Administration   Sum- 
mons. 
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ABMIBAIiTT. 

See  Ship. 

Practice. 

S£e  Pbacticb--Admib\ltt. 

Al> MI SSIO BT— By   prisoner— Induoement — Constable 

[VIII.  192 
See  CRmiNAL  Law— Evidence.    3. 

— — of  Part  of  Demand — Security  for  C*ostg  I.  M.  6 

See  Pbactici— OojcMON  Law— Secfbitt  for  Costs.    2. 


ABMISSIOVS— Criminal  Law 
See  Cbiminal  Law— Evidence.    1. 


XXI.  60 


-Judgment  on. 
See  Pbactice— Judgment. 


1-5. 


ADULTEBATION— FOOD   (AND   DBXTGhS). 

1. Milk — Sale— Complainant.]    The  governor  of  a  gaol, 

Trho  vms  given  milk  free  as  x>i^rt  of  his  salary,  was  the  com- 
{ilainant  before  the  justices  regarding  the  adulteration  of  it :  — 
Held,  that  it  was  not  sold  to  him,  and  the  conviction  there- 
under was  bad.    Doolet  r.  Minchin        Q.  S.  XI.  M.  217 

2. Sale  of  Food  and  Drugs  Amendment  Act^  1879,  ««. 

3,  4 — Hefusal  to  mpply  milk  for  analysis — Milk  in  course  of 
delivery — Delivery  at  door  of  residence  in  pursuance  of  con- 
tract.'] Milk  is  in  the  course  of  delivery,  when  it  is  being 
jioured  from  the  milkman's  can  into  his  pint  measure  at  the 
door  of  a  customer;  and  a  refusal  to  give  a  sample  to  the  in- 
spector was  iJroperly  punished  by  the  imposition  of  a  fine. 
Phelan  r.  RoRKE  -         E.  D.  XVII.  M.  649 

3. Sale  of  Food  and  Drugs   Act,   1875— TTAo   should 

prosecute  under  see.  13?]  If  the  poor  law  guardians  gave  au- 
thority to  an  officer  to  get  a  sample  under  the  Act,  that  officer 
was  the  proper  person  to  prosecute.  Tlie  grand  jury  have 
power  to  appoint  an  officer  to  prosecute.  Anon.  (By  Dowse, 
B.)     •  -  -  -  -  Cir.  Caa.  X.  M.  187 

4 Sale  of  Food  and  Drugs   Act,   1875,   ss.   14,   17— 

Refusal  to  sell  to  inspector— Disclosure  of  purpose  or  of 
identity— Licensing  Aet^  1872,  *.  16  (2),  (3).]  It  is  not  necessar}', 
in  order  to  suppcnt  a  conviction  for  a  refusal  to  sell,  that  an 
inspector,  under  the  Sale  of  Food  and  Drugs  Act,  1875,  should 
declare  his  identity  or  the  pur]x>se  for  which  he  requires  the 
article.  It  is  sufficient  if  the  insx)ector  ask  for  the  article, 
tendering  the  price  thereof,  and  it  be  refused  him.  Clarkin 
r.  M-Cabtan  -  -  -  -       B,  D.  XXII.  96 

5 Sale  of  Food  and  Drugs  Act,   1875,   s.   17.— Case 

stated — Sale  of  article  of  food  by  wholesale — 42  &  43  Vic,  c. 
30,  J.  5.]  Butter  was  "  exxx>sed  for  sale  "  wholesale  in  a  pub- 
lic market,  and  an  inspector  applied  (under  the  provisions  of 
peo.  17  of  the  Sale  of  Food  and  Drugs  Act,  1875)  to  the  per- 
son exposmg  the  butter  for  sale  to  purchase  a  small  quantity 
for  the  purposes  of  analysis,  but  he  refused  to  sell  the  same 
to  the  inspector.  On  a  pro^iecution  by  the  inspector,  the  mag- 
iftrate  dismissed  the  complaint,  on  the  ground  that  the  sec- 
tion only  applied  to  a  sale  of  articles  of  food  by  retail:  — 
JSTf/rf,  that  section  7  of  the  Act  applied  to  a  sale  by  wholesale 
as  well  as  by  retail,  and  that  the  magistrates  should  have 
ron-iicted  the  defendant.    M'HroH  v.  M'Grath 

a.  B.  D.  XXVII.  102 

Hiile  of  Food  and  Drugs  Act— Conviction — ^Forfeiture  of 

spirit  hoense  -  -  -  XXVI.  M,  348 

See  Licensing  Acts.    11. 


AOTAHGBHBNT' 

See  Gift. 


-Deposit  receipts — Husband  and  wife 

[IX.  XS7 


DeiJOuit  rroeipts  in  names  of  husband  and  wife 

See  Will— Kst ATE  for  Life.    ♦. 


XII.  166 


ADVEBSE  POSSESSIOM"— Fiduciary  capacity 

[XVII.  74 

See  Limitations,  Statute  of.    7. 

Landed  Estates  Court  Conveyance — Ejectment 

[I.  M,  64;    II.  M.  288 
See  Landed  Estates  Court  Conveyance.    1. 

ADVEBTISEMENT. 

1. Contract — Delay  in  Delivery.]    A  decree  for  the  fiill 

amount  claimed  was  granted  where  the  proprietors  of  a  publi- 
cation contaiuing  a  paragraph  advertisement  of  the  defen- 
dant's establishm^it  sued  the  defendant  for  the  number  of 
copies  ordered  by  liim.    Stratten  v.  Manning. 

[Bee.  C.  XXVI.  M.  588 

2.  _  CotUract— Incorrect  proof  sent  to  advertiser.]  A  de- 
cree for  the  amount  claimed  was  granted  where  the  proprie- 
tors of  a  publication  containing  a  x^aragraph  advertisement 
of  the  defendant's  establishment  sued  him  for  the  number  of 
copies  ordered  by  him :  a  proof  was  sent  to  him  for  approval, 
and  was  not  stated  to  be  incorrect  until  the  book  was  pub- 
lished.   Stratten  v.  Hopper.        Beo.  C.  XXVI.  M.  588 

ADVEBTISBMBNTS— Auction— Sale  by  Mortgagee 

[XII.  M.  309 
See  M0RTG.4.GE— Mortgagee's  Sale. 

ADVOWSONS— Purchase  of— Money  lodged  in  Court— In- 
capacitated owners  -  -  -  VIII.  191 
See  Irish  Church  Act.    12. 

AFFIDAVIT. 

See  Cases  under  Practice— Affidavit. 

Pra  cticb—Chancert— Affidavit. 
Practice— Civil  Bill  Appeal— Affi- 
davit. 
Practice— Common  Law— Affidavit. 

Commissioner  for  taking. 

See  Cases  under  Commissioner  for  taking  Affidavits. 

Defective  co])y  served         -  -  -  XIV.  43 

See  Remitting  Action  to  Civil  Bill  Court.    U7. 

Form  of— Irregularity         ...  V.  201 

See  Practice— Common  Law— Interrogatories.    3. 

To  register  judgment  mortgage. 

See  Mortgage  -Judgment  Mortgage,  1-6. 

AFFIBMATION— Defective  XXV.  78 

See  Practice— Affirmation. 

AFPBAY— Indictment  -  -  -  V.  134 

See  Criminal  Law— Indictment.    1. 

AFTEB-ACQX7IBED  PBOPEBTY— Residuary  Gift 

[III.  M.  4 

See  Will— Residuary  Gift.    2. 

AGENT. 

See  Cases  under  Principal  and  Agent. 

Determination  of  judicial  rent      -  -        XXVI.  41 

See  Land  Law  (Ireland)  Act,  1881.    253. 

AaBBEMBNT— Landlord  and  Tenant. 

See  Cases  under  Landlord  and  Tenant— Agrbeme.\-t. 

AGhBICXTIiTXTBAIi  HOLDIITO. 

See  Landlord  and  Tenant  (Ireland)  Act,  1870.    79, 

126,  127,  ]60,  209,  210,  212. 
Sec  Land  Law  (Ireland)  Act,  1881.     65,  122,  136, 

196-201. 
See  Land  Law  (Ireland)  Acts,  1881,  1887.    40,  42. 

ALIB2TATI02T— Waiver— Lajidlortl  and  Tenant 

m.  M.  186 

See  Ejectment  on  the  Title.    20.  '    ' 
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AIiIEK  PIiAINTIFFS— Ejectment  on  the  title 
See  Ejectment  on  the  Title.    5. 


AliLOGATION   OBDEB-^Insolvenoy 

See  iNSOLVENcr— Allocation  Order. 

Alili  O  WANCE— Bankrupt . 

See  Oases  under  Bankruptcy— Allowance. 
Insolvent       -  -  -  -  - 

See  I NSOLVENCT— Allowance. 


[I.  M.  140 
I.  M,  423 

I.  M.  318 


AIiTEBATIGirS  IN  WII<I<. 

See  Cases  under  Probate— I  ntbruneations. 

AMBIGXTITY— WiU. 

See  Cases  under  Will— AMBicriTT. 

AMENDMENT. 

See  Cases  under  Practice— Amendment. 

Practice— Chancery— Amendment. 
Practice— Civil  Bill  Court— Amend- 
ment. 

Practice  —  Common      Law  —  Amend- 
ment. 

Order  for  remitting:  -  -  -  VI.  23 

See  Remitting  Action  to  Civil  Bill  Court.    12. 


Petition — ^Railways  Act      -  -  - 

See  PR.\CTI0B— Chancery— Petition.    1. 

ANCIENT  GBANT— Acts  of  ownership— XTser 


I.  M.  26 


See  Seashore.    4. 


[I.  M.  101 


ANCIENT  UGHTS— Substantial  injury  to      II.  M.  136 
See  Light.    1. 

ANNTTITY. 

See  Cases  under  Settlement — ^Annuity. 
Will— Annuity. 

Arrears— Interest   on  -  -  -  I.  I/.  731 

See  Interest.    1. 

Charged  on  land— Receiver  -  -  IX.  97 

See  Practice— Chancery-Receiver.    2. 

Charged  on  realty— Jurisdiction  of  Civil  Bill  Court 

[X.  163 
See  Practice— Civil  Bill  Court— Jurisdiction.    3. 

Charged  on  rents— Deed    -  •  -  XV.  76 

See  Settlement— Voluntary  Settlement.    4. 

IX.  29 

1. 


-Commencement  of 

See  Will— Charge  op  Debts. 


Deed  defeating  creditors— Garniphee       -  XV.  18 

See  Practice— Garnishee.    1. 

Future  accruing  gales  of— Garninhee      -  XV.  47 

See  Practice— Garnishee.    14. 

Irish  Church  Act. 

See  Irish  Church  Act.    1,  2. 

Redemption— Value  -  -  -        XXVI.  116 

See  Land  Purchase  Acts.    27. 

Redemption  on  sale  under  Land  Piircha«e  Acts-  Dfath 

of  at mui tan t  after  ruling  of  Final  Schedule    XXVI.  69 
See  Vendor  .\nd  Purchaser.    3. 


ANlSfTJITT-eonlinued. 

Rentcharge— Landed  Estates  Court  conveyance  of  lands 

charged    therewith  -  -  -         XIII.  125 

See  Landlord  and  Tenant— Lease.    15. 
Sale  subject  to         -  -  -  -  XVII.  43 

See  Practice— Landed  Estates  Court— Annuity. 
Separation  deed— Garnishee         -  -  I.  J/.  138 

See  Practice— COltMON  Law— Garnishee,    4. 
Substitution  for  charge      -  -  .  V.  44 

See  Settlement— Construction.    9. 


AFFEAIi. 

Sec  Ci 


under  Bankruptcy— Appeal. 
Justices— Appeal  from. 
Practice— Appeal. 
Practice — Chancery— Appeal. 
Practice— Civil  Bill  Appeal. 
Practice— Common  Law— Appeal. 
Practice— Landed    Estates  Court 
—Appeal. 

Land  claim — ^Next  ensuing  Assizes  -  XIV.  27 

See  Landlord  and  Tenant  (Ireland)  Act,  1870.    77, 

APPEARANCE. 

See  Cases  under  Practice— Appearance. 

Practice— Chancery- Appearance. 
Practice  —  Common    Law  —  Appe  Fr- 
ance. 

APPOINTMENT. 

See  Cases  under  Power. 

APPOINTMENT  OP  TBXTSTEE. 

Sec  Cases  under  Trustee— Appointment. 

APPORTIONMENT. 

1« Interest    in   shares   in   banking    companies    between 

specific  and  residuary  legatees.]  A  testator  bequeathed  shares 
in  banking  companies  to  specific  legatees.  He  also  appointed 
residuary  legatees.  The  specific  legatees  claimed  the  whole  of 
the  dividends,  and  the  residuary  legatees  claimed  the  })ortiou 
that  had  accrued  up  to  the  death  of  the  testator :  — Held,  that 
the  Apportionment  Act,  1870,  applied,  and  that  the  residuary 
legatees  were  entitled  to  that  portion  of  the  dividends  tliat  had 
accrued  up  to  the  death  of  the  testator.  Boseingrare  v. 
Burke  (Tr.  R.  7  Eq.  186)  and  Capron  v.  Capron  (22  W.  R. 
347)  followed.    Daly  v.  Attorney-General 

[V.  C.  VIII.  70 

2. Jointure  rentchargc]    A  jointure  rentohargo  for  the 

life  of  the  jointress  is  apportionable  under  the  3  &  4  Wm.  IV., 
c.  22.    Sutton  v.  Ennis  -  -  B.  IV.  J/.  -417 

3. Jieni — Bequest  of  all  rent  and  arrears  due  oU  testator's 

death— Bents  on  leases  prior  to  23  &  24  FtW.,  e.  154 — Gale 
current  at  death.]  V.  seised  for  life,  with  remainder  to  i=i., 
devised,  in  1866,  to  S.  "  the  said  property,  witli  all  rent  and 
arrears  of  rent  due  on  the  said  premises  at  his  death :  *' — Held, 
that  the  apportioned  part  of  the  gale  current  at  V.'s  death 
was  included  in  the  bequest.  23  &  24  Vic,  c.  154,  s.  49,  applieti 
to  leases  and  contracts  made  before  that  Act  passed.  Rent*, 
received  under  such  leases  and  contracts,  are  apportionable. 
Sealy  r.  Stawell  -  -  -  -  B.  II.  M.  398 

4. Bent— Claim  bi/  purchaser  in  Landed  Estates  Court.'\ 

The  provisions  of  the  Apportionment  Act,  1870,  do  not  entitle 
a  purchaser  to  obtain  out  of  his  purchase-money  the  equivalent 
of  the  portion  of  the  rent  of  the  premises  paj-able  for  the  p>eriod 
which  had  elapsed  from  the  preceding  gale  day  at  the  time 
of  purchase.    Estate  of  Keillor  f  ^^  5c  5^  J?t  A®^ 
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APPOBTIONMEKT— ron/mucJ. 

6 Salarif  of  Clerk  of  the  Crown-^  &  7  Wm.  IV.,  c.  116. 

Iff.  ll(y— Apportionment  Act,  1870.]  T.,  a  Clerk  of  the  Crown, 
discharged  the  duties  of  his  office  for  portion  of  a  half-year, 
and  then  resigned.  C,  who  was  appointed  to  the  post,  dis- 
charged the  duties  until  the  next  Assizes,  and  then  obtained 
from  the  County  Treasurer  the  full  amount  which  6  &  7  "\Vm. 
IV.,  c.  116,  enables  a  Grand  Jury  to  present  as  jjayment  for 
duties  done  within  the  entire  six  months  previous.  In  an  ac- 
tion by  T.  against  C.  to  recover  an  apportioned  part  of  the 
lialf-year's  salary :  —Held,  that  the  salary  of  the  Clerk  of  the 
Crown  was  axiportionable  under  the  33  &  34-  Vic,  c.  35,  and 
that  an  action  for  money  had  and  received  lay  to  recover  such 
apporaonment.    Treacy   r.   Corcoran         C.  P.  VIII.  66 

County  Surve}'or*8  salary  -  -  XX,  12 

.Sfe  Grand  J  URY—rRBSEXTMKXT— County  Surveyor.  1. 

—  Rent. 

Sic  Tenant  for  Life  and  Reuainderuan.    3,  4. 

Rent  -Claim  for  payment  out  of  personal  estate 

[IX.  121 
Sec  TRrsTBB— Trustee  Relief  Act.    2. 

Rent— Proportion  of  values  -  -        IV.  3/.  612 

Sec  Will— Specific  Devise. 

Rent  accruing  due  at  future  datc—Ganiishee 

[XIII.  M,  372 
Sec  Practice— Garnishee.    5. 

APPBAISEMEKT  OF  VESSEI<— After  sale 

[III.  M,  101 

Sec  Ship— Appraisement. 

APPEBNTICE— Return  of  fee— Arranging  debtor 

[VIII.  160 
See  Bankruptcy— Arrangement.    3. 

Solicitor's. 

See  Cases  under  Solicitor— Admission. 
Solicitor— Apprentice. 


APPUBTENAKCES— Easement 
See  Easement.    1. 


XI.  96 


ABBITBATIOir. 

1- Award — Communication.]      An   ai-bitrator   made    an 

award  which  he  communicated  to  the  defendant  on  October 
Hth,  and  on  October  20th  the  plaintiff  revoked  his  authority  : — 
B(fdf  tliat  the  mere  mental  act  of  a  single  arbitrator  not 
ct>mmunicated  to  anyone  would  not  be  a  good  award;  but 
that  he  should  evidence  his  having  made  up  his  mind  by  Eome 
external  act.    Thompson   r.   Miller  C.  P.  I.  M.  45 

«2" ClauMC — Content  to  be  made  a  rule  of  Court — Common 

Law  Procedure  Act,  1866,  ace.  20.]  Contractors,  by  agreement, 
ortitracted  with  H.  P.,  the  equitable  owner  of  Dunboy  Castle, 
to  execute  certain  works  in  and  about  said  Castle,  and  it  was 
by  said  agreement  (to  which  the  legal  owners  were  no  parties) 
provided  that  should  any  dispute  arise  between  said  contrac- 
tors and  the  architect  of  II.  P.,  that  same  should  be  referred 
to  the  arbitration  of  T.  D.,  whose  *' decision"  it  was  thereby 
al»>  agreed  should  be  binding  on  all  parties,  and  should  be 
made  a  rule  of  Court.  Disputes  having  arisen,  II.  P.  revoked 
his  said  submission  to  arbitration,  and  it  was  now,  neverthe- 
less, sought  by  said  contractors  to  make  the  said  agreement 
(and  not  the  decision)  a  rule  of  Court : — Heldj  no  rule  on  the 
motion,  fieorge,  J.,  dissentiente.  In  the  matter  of  the  contract 
be1u:cen  Puxlky  and  Cockburn  Q.  B.  IV.  M.  691 

^* Clause — Leate  of  quarries — Covenant  to  appoint  an 

nrbiirator^B reach  of — Liability  of  personal  representative  of 
h**te.\  A  summons  and  phiiut  averred  that  by  lease  the 
plaintiff  demised  to  T.  V.,  since  deceased,  certain  quarries, 


ABBITBATION -co/i/^ui«(/. 

&c.,  to  hold  to  the  said  lessee,  his  executors,  administrators, 
and  assigns,  for  21  years,  from  5th  November,  1853,  subject 
to  a  rent  of  £1,477,  or  such  rent  as  might  be  ascertained  as 
thereinafter  provided ;  that  it  was  agreed  that  at  the  end  of 
I  every  term  of  seven  years,  during  the  lease,  it  should  be  law- 
ful for  the  plaintiff,  his  executors,  administrators,  or  assigns, 
to  investigate  the  receipts  and  expenditure  in  respect  of  the 
said  premises,  and  the  profits  arising  therefrom  during  the 
preceding  seven  years,  and  that  the  rent  to  be  iMiid  during 
the  ensuing  seven  years  of  the  said  term  should  be  ascer- 
tained, having  regird  to  such  profits ;  and  in  case  of  any  dif- 
ference as  to  the  amount  of  audi  rent,  between  the  plaintiff, 
his  executors,  administrators,  or  assigns,  and  the  lessee,  his 
executors,  administrators,  or  assigns,  that  the  amount  of  the 
said  rent  should  be  fixed  by  the  award  of  two  arbitrators,  and 
of  such  umpire  as  in  case  of  difference  should  be  apix)iuted ; 
tliat  difference  arose,  which  had  not  been  terminated  when 
T.  y.  died,  and  the  defendant,  his  administrator,  entered, 
and  the  plaintiff  requested  the  defendant  to  appoint  an  arbi- 
trator ;  yet  that  the  defendant  did  not,  nor  would  not  appoint 
such  arbitrator,  but  therein  wholly  made  default,  whereby 
the  plaintiff  was  and  is  hindered  and  prevented  from  having 
the  rent  of  the  said  premises  fixed  and  ascertained  in  maimer 
aforesaid.  The  plaint  concluded  with  an  averment  of  special 
damages :  — Held,  on  demurrer,  that  the  summons  and  plaint 
showed  a  good  cause  of  action.  Mabquis  of  Donegal  t*. 
Verneb a.  B.  VII.  13 

4. Consent  to— Setting  aside  atcard — Practice.]  A  con- 
sent to  arbitration  had  been  signed  and  the  award  had  been 
made.  The  award  was  objected  to  on  several  grounds,  ind 
it  was  intended  to  have  it  set  aside.  A  motion  was  granted 
to  make  the  consent  to  submit  to  arbitration  a  rule  of  Court, 
and  a  conditional  order  made  setting  aside  the  award,  which 
order  was  made  absolute  on  the  ground  of  surprise,  as  not 
sufficient  notice  of  one  of  the  arbitrators'  meetings  and  of 
the  award  was  given  to  one  of  the  parties.  The  parties  to 
have  power  to  appoint  other  arbitrators.    Jones  v.  Revington 

[a.  B.  VII.  M,  269,  366 

5, Discharge  of  order  to  confirm  award.]    An  order  to 

confirm  an  award  was  discharged  where  it  appeared  that  the 
arbitrators  had  included  in  it  matters  which  were  not  sub- 
mitted to  them.  In  the  matter  of  an  agreement  to  arbitrcUe 
between  Weli.8  and  Caldwell  C.  P.  VII.  M.  448 

6. Extension  of  time  for  making  award.]    The  time  for 

'    making  an  award  was  extended  for  two  months.    Hazleton 
'    r.   Clements  -  -  -  CO.  VII.  J/.  429 

I       7. Making  consent  rule  of  Court,]    A  consent  to  refer 

matters  of  differences  to  arbitration,  when  not  in  a  cause,  can- 
not be  made  a  rule  of  Court  by  side-bar  rule,  but  a  conditional 
order  will  be  granted.    In  re  Hanakey  v.  Lennon 

fC.  C.  VII.  3/.  408 

8. Making  consent  rule  of  Court.]    A  consent  to  refer 

the  amount  of  damages  in  a  case  to  arbitration  was  made  a 
rule  of  Court  on  motion,  and  not  by  side-bar  rule.  Shea  v. 
Seymouk  -  -  -  •  -C.C.I.  M.  64 

9. Motion  to  compel  the  carrying  out  of  an  award^Dis- 

pute  of  arbitrators^  jurisdiction.]  A  motion  to  compel  the  pay- 
ment of  money  under  an  award  was  resisted  on  the  ground 
that  the  arbitrators  had  outstepped  their  jurisdiction;  the 
Court  made  an  order  for  payment  of  the  undisputed  jwrtion 
of  the  money.    Wolfe  r.  Tuthill  Q.  B.  VII.  M.  684 

10. Ilcfcrence,  by  agreement,  of  certain  disputes  between 

agent  and  principal  to  arbitration  of  two  persons  named-- 
Independence  of  arbitrator.]  T.  entered  into  a  contract  in 
July,  1892,  with  D.  to  act  as  commission  agent  for  D.  The 
contract  contained  an  agreement,  to  refer  to  two  arbitrators 
(one  nominated  by  eadi  of  the  parties,  their  names  being  in- 
serted in  the  contract),  *'  any  question  or  dispute  arising  as  to 
the  meaning  or  carrying  out  of  these  presents."  /T.-l^mg      T 
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ABBITBATION-  continued, 

determined  his  agency  on  lOtli  March,  1893,  D.  appointed 
T.'a  arbiti-ator  to  the  vacancy  with  T.'s  knowledge  and 
assent.  T.  instituted  proceedings  to  recover  certain  sums  due 
on  commission  and  for  money  paid.  Motion  by  D.  to  stay 
proceedings  and  to  compel  T.  to  have  resort  to  the  arbi- 
trators: —fl^cW,  that  in  the  altered  relations  of  T.'s  arbi- 
trator to  D.,  it  would  be  inequitable  to  suspend  T.*s  right  of 
action  or  to  compel  him  to  have  reeort  to  the  referees  named 
Thompson  r.  Dawson  and  Co.  Q.  B.  D.  XXV II.  84 

11» Reference  hy  parol — Condition  in  Are  insurance  policy 

— Arbitration  void  for  want  of  finality— Costs  in  discretion 
of  arbitrators— Taxation  of  costs— Verdict  entered  upon  find- 
ings  of  jury— Motion  for  judgment — Application  for  judgment 
non  obstante  vcrdicto—0.  XXXIX.,  rr.  4,  9.]  To  an  action 
upon  a  fire  policy  the  defendants  pleaded,  inter  alia,  that, 
according  to  a  condition  of  the  polioy,  all  differences  Ijetween 
the  company  and  the  insured  should  be  referred  to  arbitration, 
and  that  the  cost  of  the  reference  should  be  in  the  discretion  of 
the  arbitrators ;  that  the  amount  to  be  paid  by  the  defendants 
had  been  so  referred;  that  the  arbitrators  had  awarded  that 
the  defendants  should  pay  the  plaintiff  £150,  and  whatever 
costs  might  have  arisen  in  the  caee  up  to  the  date  of  the  award ; 
that  tlie  defendants  had  tendered  a  cheque  for  £150,  and  were 
willing  to  pay  a  fair  sum  for  costs,  but  that  the  plaintiff  de- 
manded too  large  a  sum.  At  the  trial  the  jury  found  that  the 
arbitrators  had  been  appointed  pursuant  to  the  conditions 
in  the  policy,  and  the  judge  directed  a  verdict  for  the  defen- 
dants. On  motion  that  the  judgment  entered  for  defendants 
should  be  set  aside  and  judgment  entered  for  the  plaintiff: — 
Held,  that  where  a  submission  to  arbitration  is  as  a  whole  by 
parol,  it  cannot  be  made  a  rule  of  Court;  that  where  a  parol 
submission  refers  to  the  arbitrators  the  co3t  of  the  reference,  an 
award  which  does  not  expressly  or  impliedly  determine  liy 
whom  the  costs  are  to  be  paid  is  bad  for  want  of  finality ;  and 
that  the  defence,  to  have  been  a  valid  one,  should  have  alleged 
not  only  an  award,  but  a  performance  of  the  award  i—fl't/c?, 
further,  that  an  application  to  enter  judgment  non  obstante 
verdicto  cannot,  where  judgment  lias  been  directed  at  the  trial, 
be  made  by  motion  for  judgment;  that  O.  XXXIX.,  r.  9, 
which  enables  a  party  to  move  upon  admissions  of  fact  in  the 
pleadings,  contemplates  an  application  before  judgment  only, 
and  a  party  proceeding  under  that  rule  must  first  set  aside  the 
judgment  directed  against  him  at  the  trial,  under  O.  XXXIX., 
r.  ♦ ;  that  where,  however,  the  judge  ought  to  have  told  the 
jury  that,  upon  the  admitted  facts,  the  defence  was  not  proved, 
under  O.  XXXIX.,  r.  4,  the  Divisional  Court  can  enter  the 
verdict  as  in  their  opinion  it  ought  to  have  been  entered— i.f.,  in 
the  present  case,  for  the  plaintiff.  Roulstone  v.  Alliance 
IXSUBANCB  Co.  -  -  -  -     E.  D.  XIII.  66 

12. Setting  aside  award— Informality.]    The  Court  set 

aside  an  award  where  the  arbitrators  found  a  bulk  simi  instead 
of  finding  on  the  particular  counts,  and  remitted  it  back  to 
them  for  reconsideration.    Byrne  r.  Bydne 

[C.  P.  VII.  M.  668 

IX.  3 


Clause— Deed  of  Partnership 

Sec  Partnership.    1. 

—  — 'Clause — Policy  of    insurance— Construction   of 
See  Insurance.    1, 


VI.  31 


'— —  Lands  flooded  in  Drainage  District— Action  for  negligence 

XXVII.  M.  486. 
Sec  Drainagie  Acts.    1. 

Abba  op  levy— Presentment. 

See  Cases  under  Grand    Jiry—Presektuent— Mali- 
cious Injury— Area  of  Levy. 

Abbangement. 

Sec  Cases  under  BankruPtcV— ARfiANGEiiE.vr. 


AEEAY— CTiallenge. 

See  Criminal  Law— Practice.    2.  3. 

ABBEABS — Interest— Due  by  husband  living  with  wife  to 
her I.  J/.  778 

See  Practice— Landed  Estates  Court- Interest.    L 

Pin-money — Wife  living  wuth  husband    -  VI.  74 

See  Pin  money. 

ABBEABS  OF  BEKT  (IBELANB)  ACT,  1882. 

1. 8. 1  (3) — "  Usual  day  of  payment  "  of  rent — Dtftrrcd 

payment— lie  nt  usually  collected  after  gale  days,  but  on  dcttr- 
minate  days  fixed  by  land  agent.]  Where  the  course  of  deal- 
ing between  the  landlord  and  tenant  showed  that  in  every  half- 
year  the  agent  named  a  particular  day  on  which  the  rent,  which 
had  accrued  due  on  the  previous  gale  day,  should  be  paid:  — 
Held,  that  this  showed  a  usual  payment  on  a  particular  day, 
within  sec.  L    Kieran  v.  Burro wes  L.  C-  XVII.  M.  452 

2. s.  1  (3)--"  Usual  day  of  payment  "  of  rent— Defined 

payment — Itent    usually  collected   after  certain   period  subse- 
quent to  gale  day,  but  on  indeterminate   days.]    In  order  to 
deprive  a  tenant  of  the  benefit  prima  facie  arising  from  the 
initiatory  provisions  of  lcc  1  (3)  of  the  Arrears  of  Kent  Act, 
1882  (45  &  46  Vjc,  c.  47),  it  lies  on  the  landlord,  relying  on  tlie 
tenninal  proviso  tliereof,  to  establish  affirmatively  that,  accord- 
ing to  the  "  ordinary  course  of  dealing  "  between  him  and  the 
particular  tenant  the  rent  has  '*  usually  been  paid  on  some  day 
t    after  the  day  on  which  it  became  legally  due."    Such  deferred 
I    day  of  iiayment  must  be  a  definite  day  u]ion  which  the  rent  has 
I    been  usually  iiaid,  or  a  day  capable  of  being  fixed  and  defined 
I    with  as  much  certainty  as  that  upon  which,  in  law  and  fact, 
the  rent  accrued  due.    Monaghan  r.  Leslie 

[Ii.  C.  XVI.  U9 

3. 8. 1  (3) — Payments  in  1881,  and  prior  to  November  30, 

1882,  mot  e  than  enough  to  discharge  rent  for  1881 — AppliccUioH 
of  overplus.]  Where  a  tenant,  during  the  year  1881,  and  prior 
to  the  30th  Nov.,  1882,  ha«  made  payments  more  than  sufficient 
to  discharge  the  rent  for  the  year  1881,  the  overplus  must  be 
first  applied  in  discharge  of  the  **  antecedent  arrears,"  and  not 
in   discharge  of   tlie   rent   of  1882.    Johnstone   r.  HrcHES 

[a.  S.  XVIII.  35 

4. 8S.  1  (3),  ^—Case  for  Court  of  Appeal — Question  of 

Law— Costs,  jjayment  of,  by  Treasury.]  The  Court  refused 
to  state  a  ca^e  for  the  opuiion  of  the  Court  of  Appeal  where 
there  were  not  facts  ui>on  which  to  raise  a  definite  question  of 
law ;  and,  after  communication  with  the  Treasury,  announced 
that  the  Treasury  would  pay  the  costs  of  both  parties. 
Monaghan  v.  Leslie  -  -  -    Ij.  C.  XVII.  M.  59 

5. ss.  1  (3),    13 — Suspension  of    proceedings — Motion 

after  judgment  signed  and  execution  issued — *^  Antecedent 
arrears  " — '*  Usual  day  of  payment.''^]  Tlie  plaintiff  having 
sued  to  recover  one  and  a  half  years*  rent,  jmyable  in  respect  of 
a  holding  of  land  up  to  May,  1882,  the  defendant,  who  had  jiaid 
a  year's  rent  in  June,  1881,  offered  to  pay  the  Novdnber  rent 
of  1881,  and  applied,  after  final  judgment  and  execution  issued, 
to  postpone  or  suspend  the  proceedings,  under  sec.  13  of  the 
Arrears  of  Rent  (Ir.)  Act,  1882  (45  &  46  Tic,  c.  47),  on  the 
ground  that  the  payment  in  June,  1881,  was  applicable,  iu 
part,  to  the  May  rent  of  that  year ;  that  arrears  prior  to  1881 
thereby  became  and  still  were  due;  and  that  the  case  came 
within  the  purview  of  the  Act  i— Held,  that  as  the  May  icnt 
was  usually  paid  in  December  following,  the  jiayment  in  Jime 
was  not  applicable  thereto ;  that  the  May  rent  was  still  due, 
and  no  antecedent  arrears  had  become  due ;  and  that  the  appli- 
cation should  be  refused  accordingly.    QriNN  r.  M'Ardle 

[a.  B.  D.  XVI.  95 

6. 88.    1  (3),    13 — Suspension   of  proceedings — "  Ante- 

cedent  arrears  " — Itcciipt  for  rent  due  in  1880 — Appropriation 
of  payment  to  rent  due  in  1881.]    Sec.  If  of  jLh&^ri£dr&^of 
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AHBBABS  OF  RBNT  (IKBLAKD)  ACT.  1SB2 -continued. 
Rent  Act,  1882,  enabling  the  Court  to  susjiend  proceedings  for 
the  recovery  of  a  holding  for  non-payment  of  rent  in  respect  of 
the  year  1881  and  antecedent  arrears,  does  not  apply,  unless, 
in  addition  to  rent  due  in  resj^ect  of  1881,  arrears  antecedent  to 
1881  be  due  and  sued  for  in  such  proceedings.  Where,  on  a 
motion  to  stay  proceedings  in  an  action  to  lecover  land  for 
uon-paj-mcnt  of  rent  due  in  1881  and  1882,  it  appeared  that  a 
receipt  luid  been  given  for  a  half-year's  rent  up  to  November, 

1880,  and  it  was  contended  that,  by  virtue  of  sec.  1  (3),  this 
payment  should  be  approin-iated  to  the  rent  accrued  due  in 
IdSl:— Held,  that  the  application  could  not  be  sustained 
uithiu  the  provLsions  of  sec.  15.     IIauiltox  r.  Maouibe 

[a.  B.  D.  XVI.  103 

7. 88.   1   (3),   13 — Suspension   of  proceedings — '*  Usual 

day  of  paymtnt  "  of  rent — Deferred  payment — Hanging  galeJ] 
Sec.  1  (3)  of  the  Arrears  of  Rent  (Ir.)  Act,  1882,  enacts  that  all 
payments  on  account  of  rent  made  by  the  tenant  to  the  land- 
lord in  or  subsequent  to  1881,  but  before  November  30,  1882, 
shall  be  deemed  to  have  been  made  on  account  of  the  rent 
payable  in  resi^ect  of  1881,  to  the  extent  to  which  the  rent  for 
that  year  had  at  the  time  of  such  payment  accrued  due,  pro- 
vided that  where  it  api)ears  that,  according  to  the  ordinary 
c-ourse  of  dealing  Ijetween  the  landlord  and  tenant  of  a  holding, 
the  rent  of  such  holding  ha?  usually  been  paid  on  some  day 
after  the  day  on  which  it  became  legally  due,  the  usual  day 
of  x»3rment  shall  be  deemed  to  be  the  time  at  which  the  rent 
accrued  due.  In  construing  this  enactment,  and  applying 
the  latter  proviso,  the  usual  day  of  payment  by  each  par- 
ticular tenant  must  be  ascertained,  regardless  of  what  may  be 
U2»ual  on  tlie  estate ;  and  where  the  tenant,  not  paying  regu- 
hu-ly,  has  no  such  usual  day,  all  that  can  be  done  is  to  assume 
in  favour  of  the  tenant,  as  is  implied  in  the  previous  ixirt  of 
the  enactment,  that  the  question  as  to  the  usual  day  of  payment 
is  not  to  be  influenced  by  the  non-payment  of  recent  years. 
If  payments  were  previously  made  regularly,  the  tenant  ehould 
be  entitled  to  the  benefit  of  the  prior  part  of  the  enactment. 
The  last  clause, — that  the  usual  day  of  payment  shall  be  deemed 
to  be  the  time  at  which  the  rent  accrued  due, — taken  in  connec- 
tion with  the  preceding  words,  must  be  considered,  not  as  a 
definition  of  wliat  should  be  deemed  the  usual  day  of  payment, 
but,  as  defining  what  should  be  deemed  the  time  at  which  the 
rent  accrued  due,  and  thus  to  declare  that  it  be  deemed  to  be, 
not  the  legal,  but  the  usual  day  of  payment,  in  onler  to  put  a 
limit  oa  the  jtnoT  part  of  the  .clause.  Where  a  process  was 
brought  to  recover  £14  14s.,  being  £2  188.  balance  of  rent  to 
November,  1880.  and  £11  I63,  for  one  year's  rent  to  November, 

1881,  it  appeared  that  the  tenant  had  made  jmymenta  of  £6  on 
May  28th,  and  £8  on  December  24th,  1881.  Trior  to  the  accru- 
ing of  the  present  arrear,  the  usual  time  of  payment,  a  few 
year*  since,  for  both  the  May  and  November  gales,  was  between 
November  Ist  and  Christmas  each  year.  The  tenant  having 
apphed  for  a  siLspension  of  the  proceedings,  under  sec.  13  of  the 
Arrears  of  Rent  Act,  \B&Z:—Hcld^  that  the  May  and  Novem- 
ber gales  should  be  deemed  to  have  accrued  due  only  after 
November  Ist;  that  the  payment  made  on  May  28th,  1881, 
could  not  be  applied  in  discharge  of  the  gale  which  fell  legall}'^ 
due  on  May  Ist,  1881,  but  that  the  payment  made  on  December 
24th,  1881,  should  be  applied  in  discharge  of  so  much  of  the 
year's  rent  which  legally  accrued  due  on  November  1st,  1881, 
leaving  a  balance  of  £5  ISs.  owing;  and  that  the  proceedings 
(ihoiild  bo  stayed  on  the  terms  of  lodgment  in  Court  of  said 
l^biQce  and  costs.    Atkinson  r.  Kerr 

[a.  s.  XVI.  100 

S- 88.   1,    1^ -Suspension  of    proceedings — Antecedent 

arrean.]  Sec.  13  of  the  Arrears  of  Rent  (Ir.)  Act,  1882, 
enabling  the  Court  to  susiiend  proceedings  for  the  recovery  oif 
rent,  or  for  the  recovery  of  a  holding  for  non-payment  on 
account  of  the  rent  in  respect  of  the  year  1881  and  antecedent 
arrears,  does  not  aiJi)ly  unless,  in  addition  to  rent  due  in 
rtrMpect  of  1881,  arrears  antecedent  to  1881  be  due,  and  be  sued 
fur  in  buch  proceedings.    Atkinson  v.  Jeffers 

[a.  s.  XVI.  99 


ABBEABS  OF  BENT  (IBELAND)  ACT,  1SS2  -  eont.nued. 

9 8.    11— Land    Law   (Ireland)   Act,    IBBl— Holding 

under  lease  for  lives.]  Where  a  tenant  held  two  farms,  one 
under  a  lease  for  lives,  and  the  other  as  tenant  from  year  to 
year,  the  valuation  of  which  exceeded  £30  a  year :  — Held,  that 
as  both  were  holdings  to  which  the  Land  Law  (Ireland)  Act 
applied,  the  application  of  the  tenant  should  be  dismbsed. 
IloLTON  r.  ])E  Montmorency      L.  Sub-C.  XVII.  J/.  463 

10. 8.    13  —  Proceedings    pending  —  Stay    of    decrees 

granted  at  former  sessions— Jurisdiction  of  County  Court.] 
The  C/Ounty  Court  .{30sses806  no  jurisdiction  to  stay  jiroceedings, 
under  the  Arrears  of  Rent  Act,  1882,  on  a  decree  for  rent  or  for 
possession  granted  at  a  former  sessions,  the  proceedings  being 
no  longer  "pending."    M'Geouoh  v.  Crozier 

[Q.  S.  XVI.  110 

11. 8.    16 — Termination   of  tenant's   interest,   and   new 

tenancy  created — Purchase  by  new  tenant  under  Land  Purchase 
Act,  IQQS— Silence  of  conveyance  as  to  charge.]  The  Irish 
Land  Commission  brought  a  civil  bill  to  recover  seven  half- 
yearly  gales  of  rent-charge,  which  was  created  under  sec.  16  of 
the  Act  on  the  joint  application  of  the  landlord,  U.,  and  tenant, 
C.  After  the  date  of  the  order  of  the  Land  Commission  diarg- 
ing  the  repayment  of  the  sum  advanced  by  the  rent-charge 
on  the  lands,  the  tenant  C.  was  ejected  for  non-payment  of 
rent,  and  did  not  redeem.  A  new  letting  was  made  by  U.  to 
the  defendant,  S.,  and  subsequently  S.  purclmsed  his  holding 
under  the  Land  Purchase  Act,  1885.  U.  conveyed  the  lands 
to  S.  in  fee-simple,  and  S.  conveyed  them  to  the  Land  Com- 
mission by  way  of  mortgage  to  secure  the  repayment  of  the 
purchase-money,  No  mention  was  made  of  the  rent-charge 
in  the  agreement  for  sale  or  in  the  conveyance :  — Held,  that 
the  liability  thereto  vested,  on  the  ejectment  of  C,  in  U., 
whose  estate  was  then  vested  in  the  Land  Commission,  and  that 
the  civil  bill  should  be  dismissed.  (By  Holmes,  J.)  Irish 
Land  Commission  v.  Scannell      Cir.  Cas.  XXVI.  76  note 

12. 8.  16 — Advance  secured  by  charging  order— Land- 
lord's interest— ScUe  of  tenancy — **  Prescribed  manner  " — Juris- 
diction of  County  Court.]  Where,  under  the  Arrears  of  Rent 
(Ir.)  Act,  1882,  s.  16,  a  holding  is  charged  with  a  yearly  rent- 
charge  for  the  repayment  of  an  advance  made  under  the  pro- 
visions of  the  section  to  the  landlord,  and  the  tenant  in 
possession  of  the  holding  at  the  date  of  the  advance  subsequently 
makes  (\efault  in  payment  of  such  rent-charge,  and  is  then 
evicted  by  the  landlord  for  non-payment  of  rent,  and  the  lands 
are  thereupon  let  to  another  person  under  an  independent  con- 
tract of  tenancy,  the  County  Court  has  no  jurisdiction,  under 
the  16th  section,  to  order  the  sale  of  the  landlord's  interest  in 
the  holding,  but  the  amount  of  the  instalments  and  residue  of 
tlie  charge  shall  be  raised  by  sale  of  the  tenancy.  '  Such 
tenancy  "  means  tiie  interest  of  the  defaulting  tenant  or  his 
successors  in  title,  and  not  that  created  by  a  subsequent  inde- 
pendent contract.    Irish  Land  Commission  v.  Clifford 

[a.  S.  XXVI.  76 

ABBEST. 

1. Breaking  window—Discharge  of  prisoner.]    A  motion 

to  discharge  from  custody  defendants,  who  had  been  arrested 
in  their  own  house  by  the  bailiffs  who  entered  with  force 
through  tlie  window,  was  granted.    Donovan  v.  O'Donovan 

[E.  VII.  M.  303 

2. J}reakin{f    open    inner    door — Execution   of    fi.    fa. — 

Lodger— Entry  originally  lawful.]  Two  bailiffs,  one  of  whom, 
W.,  had  a  fi.  fa.  and  the  other,  C,  a  ca»  so.  against  the  defen- 
dant, entered  lawfully  a  house  in  which  the  defendant  lodged. 
W.  broke  ojien  the  door  of  the  defendant's  room,  and  there 
seized  goods  which  did  not  belong  to  the  defendant  whom  C. 
arrested.  On  motion  by  the  defendant  to  be  discharged  from 
cuBiody:—Held,  that  it  should  be  refused,  as  C.  having 
entered  the  house  without  breaking  the  outer  door,  was 
entitled  to  break  the  room  door  to  arrest  the  defendant. 
Levitt  i*.  Dymoke      -  -  *         a.  B.  III.  3/.  22 
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ABBEST— cou/tniiccZ. 

3. Married   woman   trithout   separate    property— Dchl    \ 

contracted  before  marriage—^  &  34  Vic,  c.  93,  ».  12.]   A  fimmc 
sole  having   contracted   a   debt   prior    to   the  passing  of  the    ; 
Married  Women's    Troperty    Act,   1870,    married   after   that 
Act  came  into  operation.     No  settlement  was  executed  upon    j 
her  marriage,  and  no  provision  waa  made  for  payment  of  her     j 
previous   creditors.     She  was  subseciuently  sued  alone,  under    i 
sec.   12,  and,  judgment  having  been  recovered  against  her  in     | 
respect  of  the  debt  contracted  before  her  marriage,    phe  was     ; 
arrested  on  a  writ  of  ca.   sa.  in  December,  1872.     ITpon   an 
application  for  her  discharge  from  custody,  on  the  ground  tliat 
at   the   time   of   arrest  she  was  a  married  woman,  and  that 
she  had  no  separate  property  or  means  of  i)aying  the  judgment 
debt,  the  Court  refused  the  motion.    Naole  r.  O'Doxnell 

[C.  P.  VII.  25 

4. Motion  for  discharge  from  custody  under  a  committal 

order.l  An  application  for  dii$charge  from  custody,  which 
was  made  on  the  ground  that  the  arrest  order  was  made  upon 
untrue  statements,  and  tliat  tlie  statement  that  the  defendant 
was  about  to  proceed  to  America  was  untrue,  while  the  plain- 
tiffs were  American  merclumts  and  the  cause  of  action  arose 
there,  was  granted.    Judd  r.   M'Carthy 

[B.  VII.  M.  246 

6. Motion  to  discharge  rrisoncr  from  custody — SheriffJ] 

A  motion  to  discliarge  a  man  wlio  had  been  arrested  by  tlie 
sheriff  of  a  county,  and  who  was  brought  into  the  bailiwick 
of  another  sheriff,  was  refused.    CuBiiAy  r.  Lysaght 

[a.  B.  VII.  M,  313 

6. Pleading'— Conclusion  of  mixed  law  and  fad — Justifi- 
cation of  arrest  under  warrant-  **  didy  issued  " — Jurisdiction.] 
Where,  to  an  action  for  false  arrest,  the  defendant  pleaded  that 
the  arrest  waa  under  a  warrant  "duly  issued"  by  him  as  a 
justice  of  the  peace,  with  respect  to  a  matter  within  his  juris- 
diction, the  defence  was  set  aside,  as  the  facts  relied  on  as 
giving  jurisdiction  were  not  averred.  Donohoe  v.  Keogh  (17  Jr. 
C.  L.  R.  39)  followed.    Scott  r.  M'Vickers  B.  X.  136 

7. Privilege — Barony   constable.]    A    barony    constable 

attending  on  the  grand  jury  is  not  ))rivileged  from  arrest. 
(By  Monahan,   C.J.)    Anox         -        Cir.  Cas.  II.  M,  643 

8. Sunday  —  Warrant  —  Conviction  —  Habeas     corpus.] 

When  the  iufoi-mation  upon  which  the  prisoner  was  arrested, 
the  sentence,  the  warrant  of  commitment-,  and  the  commit- 
ment (which  was  in  default  of  finding  sureties  for  good  behav- 
iour), all  took  place  on  a  Sunday,  a  conditional  order  for  a 
habeas  corpus  was  made  absolute,  and  the  prisoner  brought  up 
and  discharged.    K.  v.  Ramsay  Q.  B.  I.  M.  622,  701 

9. Writ  of  ca.  sa.  on  judgment  for  a  sum  of  £10,  exclu- 
sive of  costs— 11  tO  12  Vic.  c.  28,  ss.  1,  2,  3-^  <fc  ^  Vic.  e.  105, 
s.  26 — Practice.]  A  writ  of  ca.  sa.  cannot  be  issued  on  a 
judgment  originally  recovered  for  a  sum  of  £10  debt,  exclusive 
of  costs,  notwithstanding  that  interest  has  afterwards  accrued 
on  the  judgment  debt,  and  that  the  amount  of  such  debt  and 
interest  exceeds  £10.  Bebe  i'.  Mellon  C.  C.  IV.  M.  276  I 
Action  for  false— Pleading  -  -    .       -  I.  Af.  182    j 

Sec  Practice— Common  Law — IYeadixg.    9. 
Attorney— Privilege  -  -  -       II.  M.  635 

Sec  Solicitor— Privilege.  I 
Bankruptcy.  j 

See  Cases  under  Bankruptcy-  Arrest. 
Drunken  man— Constable  -  -    XXVII,  99 

See  Licensing  Acts.    16. 
Insolvent— Warrant  for  contempt— Sunday       I.  M.  424 

See  Insolvency— Arrest. 
• Judgment — Grand  Jury— Indictment        -  I.  J/,  120 

Sec  Criminal  Law— Indictment.    4. 
Justice— Dispute  in  market  -  -  XI.  I 

Sec  Justices— Jurisdiction.    1. 
- —  Vessel. 

See  Csfies  under  Practice— Admiralty— Arrest. 


ABSOir. 

See  Criminal  Law— Arson. 

ASSATTIiT — False  imprisonment. 

See  False  Imprisonment.    1,  2. 


¥aUe  imprisonment — Pleading      -  -    VII.  M.  628 

Sec  Practice— Common  Law— Pleading.    38. 

Occasioning   actual  bodily   harm — Conviction   by  justice* 

[XXIV.  20 
See  Justices— Disqualification.    L 

Remitting  action  of. 

See  Remitting  action  to  Civil  Bill  Court.    73-82. 

ASSENT  OF  EXECXTTOB-Legacy  X.  11 

See  Probate— Grant  of  Administration.    3. 


Election  by  administrator  to  take  »toi*k  XV.  9 

See  Executor— Administration. 

ASSIGNEE— Bankruptcy. 

See  Cases  under  BANKRUPTCY— Assignee. 

ASSIGNMENT— Tenancy-  Use  and  occupation    I.  M.  298 
Sec  Landlord  and  Tenant— L'se  and  Occupation.    1. 

Tenant's  interest — Informal  dted     -  -    III.  M,  174 

See  Landlord  and  Tenant  (Ireland)  Act  1860.    2. 

ASSIGNMENT  OF  DEBT. 

1. Judgment — Motion  for  an  order  for  the  enrolment  of 

an  assignment  of  judgment.]  A  deed  of  assignment  of  a  judg- 
ment did  not  contain  any  mention  of  any  sum  being  due :  the 
Court  directed  that  the  memorial  of  it  should  be  enroUecI. 
McCarthy  r.  McCarthy         -  -       C.  C.  VII.  M.  636 

2. Xoticc.]    Action   for  work   and  labour,  and  on  Ihe 

common  money  counts.  Defence  (among  others) ;  plaintiffs 
insolvency  since  the  cause  of  action  accrued.  Replication  :  that 
before  insolvency  plaintiff  assigned  the  debt  for  value,  and  tliat 
the  debtor  had  notice.  No  proof  of  notice  was  giren  : — Held^ 
that  it  was  necessary.     Hunter  r.  Uunter 

[Q.  B.  III.  M.  99 

3. yoticc— Bankruptcy — Interest   in    land — Mortgage — 

Equity  of  redemption — Order  and  disposition  of  bankrupt — 
Property  passing  to  assignees.]  B.  bequeathed  premises  to  P. 
and  W.  upon  trust  for  sale,  and  to  divide  the  proceeds  equally 
between  his  children,  W.  B.,  A.  B.,  and  F.  F.,  the  share  uf 
F.  F.  to  be  divided  after  her  death  among  her  children  as  bhe 
should  apix)int.  Subsequently  F.  F.'s  sliaro  was  fixed  at 
£3,000  by  agreement.  Tlie  trustees  conveyed  the  premises  to 
W.  B.  and  A.  B.,  who  mortgaged  them  to  the  trustees  to  secure 
the  £3,000.  F.  F.  had  three  children,  and  in  1843  die  by  deed 
apix)inted,  subject  to  her  own  life  interest,  to  A.  M.  K.  £1,400, 
to  J.  F.  £100,  to  Fanny  F.  £600 ;  and  by  deed  of  same  date 
A.  M.  K.'s  sliare  was  settled  on  her  and  her  husband  and 
their  children,  of  whom  tliere  were  two.  A.  M.  K.'8  husband 
died  in  1850,  whcreuix)n  A.  M.  K.  became  entitled  (subject  to 
her  mother's  life  interest)  to  £500  out  of  the  £1,400,  and  to  not 
less  than  a  life  interest  in  the  remaining  £900.  Subsequently 
A.  M.  K.,  J.  F.,  and  Fanny  F.  conveyed  their  reversionary 
interest  in  the  £3,000  to  the  i^laintiff  to  secure  £300  to  him  on 
their  mother's  death,  with  intermediate  interest.  This  deed 
was  registered,  but  no  notice  of  it  was  given  to  W.,  the  sur- 
viving trustee  of  B.'s  will.  A.  M.  K.  and  J.  F.  were  adjudi- 
cated bankrupts  in  1866,  and  F.  F.  died  in  1B7Z:—Hcld,  that 
W.  had  no  actual  notice  of  the  deed ;  that  the  moneys  of  the 
bankrupts  included  in  the  mortgage  were  within  their  order  and 
digix)sition  at  the  time  of  their  adjudication,  and  that  that  deed 
did  not  convey  any  interest  in  land  to  the  mortgagee.    Daniel 

r.  Freeman B.  X.  A/.  667 

[This  was  reversed  on  appeal.    I.  R.^11  Eq.  638 J 
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ASSiaNMENT    07    B-EBT*- continued. 

4. Payable  in  futuro — Receipts  for  orders  of  Treasurer     | 

of  Grand  Jury — Equitable  execution*']  An  assignmeut  by  a 
contractor,  of  receipts  for  orders  of  the  treasurer  of  a  grand 
jury  for  payment  for  work  which  has  been  presented  for  by  tlie 
grand  Jury,  is  a  good  equitable  assignnient,  as  between  thi 
assignor  and  assignee,  of  the  amount  which  is  due  and  payable 
at  a  time  subsequent  to  such  assignment ;  and  consequently  a 
conditional  order,  obtained  after  such  assignmeut  by  a  tiiird 
party,  appointing  a  receiver  by  way  of  equitable  execution  over 
the  amount  of  the  presentment  orders  so  assigned,  will  not  be 
made  absolute.    {Bv  Porter,  M.R)    Massereene  r.  Cooke 

[Vac.  J.  XXII.  49 

. BiU  of  Exchange      -  -  -  -  XVII.  M.  126 

See  Revenue-  Stamp. 

ATTACHMENT. 

See  Cases  under  Pbactice— Attachment. 

Tractice— Common    Law— Attach- 
ment. 
Practice— Landed  Estates  Court 
— Attachment. 
• Contempt  of  Court. 

Ste  Cases  under  Contempt  of  Court. 

Debts. 

Ste  Cases  under  PbacticI— Garnishee. 

rRACTicE— Common  Law— Garni- 
shes. 

ATTOBNEY. 

See  Solicitor. 

ATTOBNET-aENEBAL— C7os/«  of— When  appearing  as 
dffendant  in  his  official  capacity — Decree  for  plaintiff,]  The 
Attorney-General  appeared  as  a  defendant  in  his  official 
capacity,  in  an  action  for  establishing  a  title  to  a  foreshore ; 
the  plaintiiT's  title  being  clear,  the  othei*  defendants  withdrew 
from  the  action  at  the  trial,  and  a  decree  was  given  for  the 
plaintifif,  the  Attorney-General  to  bear  his  own  costs.  KiL- 
MOBKT  r.  Attorney-General  -       V.  C.  XXVI.  130 

Fee— Writ  of  error    -  -  -  -         II.  .V.  59 

See  Criminal  Law— Writ  of  Error.    1. 
luformation— Coits    -  -  -  -        II.  M.  119 

See  Municipal  Corporation— Phopektv.    3. 
Information    by,   regarding   acceptance    by  university  of 

supplemental  charter     -  -  -         I.  J/.  213 

See  University. 
XeL«dsar>'  i»rty  to  action  concerning  charity         XXII.  7 

See  Charity— Gift  to.    6. 
Party— Administration  suit  -  -      IV.  M,  47S 

See  Practice— Chancery— Parties.    1. 

AUCTIOK. 

1» Auctioneer — Sale  of  goods — Executor  de  son  fort.]    An 

aurt  oneer  is  not  liable  as  executor  de  son  tort  who,  acting 
under  the  instructions  of  his  employer,  does  not  deliver  over 
Ix>s!ies8ioa  of  chattels,  his  employer  receiving  the  purchase- 
money  directly  on  tlie  spot.  (By  Gibson,  J.)  Kennedy  v. 
M'KvoT  ....    Cir.  Gas.  XXVII.  11 

2 ^tes  paid  by  purchaser  to  auctioneer— Subsequently 

sale  declared  o/f.]  Where  a  sale  was  declared  off  in  conse- 
quence of  the  vendor's  inability  to  make  title:— Held^  tliat 
the  auctioneer  was  not  liable  to  rejay  the  auction  fees  to  tlif> 
punhwer.    (By  Andrews,  J.)    Adams  r.  M'Keown 

[Cir.  Cas.  XXVI.  M.  504 

^ Puffer— Sale  under  the  Court— Liberty  to  bid.]    In  a 

mortjjage  suit  a  decree  was  made  for  the  sale  of  the  mortgaged 
I>roperty,  and  a  clerk  of  the  solicitors  to  the  mortgagees  bid 
at  the  auction  on  their  behalf  without  the  leave  of  the  Court :  — 


I 


ATTCTION-  continued. 

Held,  on  an  application  to  set  aside  the  sale,  that  one  puffer 
did  not  invalidate  the  sale,  that  the  clerk  was  not  a  puffer, 
and  that  the  sale  would  not  be  set  aside  because  the  leave  of  the 
Court  had  not  been  obtained  even  if  ihe  clerk  were  a  puffer. 
Shannon    r.   Bellew  -  -  -  B.  I.  M.  086 

4. Pureliascr   not    signing   acknowledgment    or  paying 

th  posit — Proposal  by  another  to  purchase  at  advanced  price— ^ 
Inducing  intending  purchaser  to  withdraw  proposal — Contempt 
of  Court.]  At  a  sale  of  premises  by  auction,  subject  to  the 
approval  of  the  Court,  M.,  who  had  undertaken  to  bid  £1,000, 
signed  no  acknowledgment  as  purchaser,  and  paid  no  de}X>sit. 
C,  who  had  attended  the  auction,  without  bidding,  applied  that 
the  sale  to  AI.  should  not  bo  confirmed,  and  offered  to  give 
£1,200  for  the  premises ;  but,  whilst  his  projsosal  was  under  the 
consideration  of  the  Court,  withdrew  same  at  the  instance  of 
M.,  who  proposed  that  if  he  were  allowed  to  become  purchaser, 
he  would  afterwards  make  over  the  premises  to  C.  for  £1,250. 
Eventually,  however,  M.  consented  to  withdraw  as  an  intend- 
ing purcliaser,  and  C.  i)roposed  to  the  Court  for  the  sum  of 
£1,250 : — Heldf  that  M.,  having  been  guilty  of  contempt  of 
Court,  should  abide  his  own  costs  and  expenses,  and  that  the 
projiosal  made  by  C.  should  be  confirmed.  Pe  A.  N.  :  Ex 
jmrte    Mullins  .  .  -  .        B.  IX.  80 

Advertisements— Mortgagee's    sale         -   XII.  J/.  303 

See  Mortgage— Mortgagee's  Sale. 

f l\e3— Sale  rescinded— Repayment  to  purdiaser 

[XXVI.  134 
See  Vendor  and  Purchaser.    1. 

Sale  of  stock  and  effects  on  farm — Ejectment  for  non- 
payment of  rent — Injunction  -  -  XVI.  1 
See  Practice— Injunction.    ^. 

Sale  by— Bill  of  sale— Assignees— Interpleader  XIII.  177 

See   Practice— Interpleader.    1. 

Under  Court — Interference  with. 

See  Contempt  of  Court.    6,  10. 

AWABD. 

Sec  Cases  under  Arbitration. 

AWAY-OOINO  CBOPS— Kight  of  tenant      XV.  J/.  139 
Sec  Landlord  and  Tenant— Ejectment— Non-pay- 
ment   OF  Rent.    4. 


BAIL— Insolvency. 

Sic  cases  under  Insolvency— Bail. 

Prisoner. 

Sec  Cayes  under  Criminal  Law— Bail. 

BAIIi  IN  EBBOB. 

Sec  Cases  under  Practice— Bail  in  Error. 

Practice— Common    Law— Bail  in 
Error. 

BAILEE- -Eor  hire — Negligence — Notice  -    I.  M.  476 

Sec  Negligence.    2. 

Negligence  -  -  .  .  ,    XXVII.  139 

Sec  Negligence.    3, 

BALLOT  ACT. 

Sec  Cases  under  Parliament— Election. 
Parliament- 
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B  A.NK— Deposii  receipt— Equitable  astiigumeiit. 
See  Donatio  Mortis  Causa.    2,  3. 

- —  l)t  I'Obit  receipt — Garuiuliee. 

Sec  PRACTICK-^ABNISHEE.      8—10. 

Dei)osit  receipt — Husband  and  Wife — Injunction. 

[I.  M.  82 

See.  riiAeTicE—CnANCERY— Injunction.    6. 

Deposit  receipt — Joint  naiues  of  huubaiid  and  wife. 

[IX.  187 

St'c  Gift. 

BAKKEB. 

1. Account — Hate    of    intircst    payahlc  from    death    of 

cmtomerJ]  Interest  allowed  at  the  rate  of  £6  per  cent,  from  tlie 
deatli  of  a  customer  of  a  bank,  upon  the  balance  of  the  banking 
account  of  the  customer  who,  during  his  lifetime,  had  been  in 
the  habit  of  paying  interest  to  the  bank  at  tliat  rate,  according  to 
the  usage  of  the  bank— it  appearing  to  the  Court  from  this 
course  of  dealing  between  them,  with  other  circumstances,  that 
there  liad  been  what  amounted  to  a  contract  for  payment  of 
interest  at  that  rate.    M'Cartht  r.  Roche    -    V.  C.  X.  141 

a. Bankers   Act,  33  Geo,  II.,  c.  14  (Ir.}~-Meaning  of 

creditor  and  banker — TruH  deed — Levelling  securities — Equit- 
able mortgage.']  The  Bankers'  Act  (33  Geo.  II.,  o.  14  (Ir.) ) 
lias  not  been  repealed,  and  it  applies  to  bankers  who  issue 
notes.  The  holders  of  bills  and  notes  current  at  the  time  when* 
the  banker  stops  imyment,  and  at  tlie  date  of  the  apjjroval  of 
the  trust  deed,  are  creditors  within  the  meaning  of  that  Act, 
and  are  to  be  taken  into  account  in  calculating  the  majority  in 
value  of  the  creditors  as  the  11th  section  requires.  Davies  r. 
Kennedy  -  -  -    Ch.  A.  III.  M,  568 

3 Bankers'  Act,  33  Geo.  11.^  c.   14  {Ir.)—Mianing  of 

Banker  within  Act— Meaning  of  creditor.]  Kennedy  carried 
on  a  bank  of  deix>sit  and  discount^  but  not  of  issue.  B.  &  P. 
claimed  to  be  entitled  to  have  priority  over  the  trustees  for 
Kennedy's  creditors  in  respect  of  a  judgment  registered  as  a 
mortgage  against  the  lands  sold  in  the  matter,  and  as  in  re- 
spect of  an  equitable  mortgage: — Held,  that  33  Geo.  II., 
c.  14  (Ir.),  had  not  been  repeal^ ;  that  Kennedy  was  a  banker 
within  the  meaning  of  that  Act ;  that  the  judgment  mortgage 
and  equitable  mortgage  were  both  void,  as  not  being  securities 
within  the  excepting  clause  of  the  Bankers*  Act;  and  that 
certain  banks  were  creditors  of  Kennedy  although  the  advances 
to  him  had  been  made  on  bills  of  exchange,  the  acceptances  of 
third  parties,  and  not  endorsed  by  him.  In  the  matter  of  the 
Estate  of  Kennedy        -  -  -   I<.  E.  C.  I.  J/.  442 

4. Cheque  —  Payment  by  cheque  —  Dishonour  —  Sale  of 

goods — Property  not  pcusing — Fraudulent  misrepresentation — 
liescission  of  contrcust — Trover — Money  had  and  received.]  It 
is  not  necessary  that  a  fraud  by  the  vendee  of  chattels  should 
be  indictable,  in  order  to  entitle  the  vendor  to  rescind  the 
contract  of  sale  by  reason  thereof.  The  drawing  and  giving 
of  a  cheque  upon  a  bank,  in  payment,  amounts  to  an  implied 
representation  that  the  drawer  has  authority  to  draw  upon 
the  bank,  against  assets,  eo  instanti  applicable  towards  pay- 
ment. Tlie  giving  of  an  unproductive  cheque  in  imyment,  on 
a  sale  of  chattels  for  ready  money,  by  a  vendee,  then  knowing 
tliat  there  are  no  assets  in  bank  against  which  he  has  authority 
to  draw,  at  the  time  of  the  cheque  being  taken  by  the  vendor 
uix)n  the  faith  that  there  are  immediate  funds  applicable 
towards  payment,  amounts  to  a  fraudulent  misrepresentation 
by  the  vendee;  and  such  misrepresentation  will  entitle  the 
vendor  to  rescind  the  contract  and  resume  the  goods,  notwith- 
standing that  the  vendee,  upon  reasonable  grounds,  believes,  at 
the  time,  that  there  would  be  funds  in  bank  to  pay  the  cheque 
when  presented,  and  though  he  were  not  indictable  for  obtain-  ' 
iug  the  goods  by  false  pretences.    Lou(;hnan  v.  Barry 

[C.  P.  VI.  186     ! 


B  ANXEB-  amtinued. 

6. Cheque — Payment   by  chequf—No  funds  in  bank  tn 

meet  it — Sale  of  goods — Fraud — Principal  and  agent — Plead- 
ing—Evidence.]  N.,  a  cattle-jobber,  having  bought  cattle 
from  the  plaintiff,  gave  him  a  cheque  in  payment,  and  traus 
mitted  the  cattle  to  the  defendants,  as  salesmasters,  for  re-sale. 
The  course  of  dealing  between  N.  and  the  defendants  wa*,  for 
the  defendants  to  lodge  in  bank  to  N.'s  credit  the  proceeds  c>f 
the  sale  by  them  of  cattle  so  transmitted,  whereby  the  bank 
was  placed  in  funds  to  meet  cheques  so  drawn  by  N.  in  pay- 
ment for  the  cattle,  the  defendants  receiving  commission  cu 
the  re-sale,  but  allowing  N.  a  portion  thereof,  as  also  pay  in;,' 
him  a  salary.  N.,  when  so  purcliasing  and  paying  for  plain- 
tiff s  cattle,  relied  on  the  defendants  to  lodge  the  proceed;?, 
and  intended  that  the  bank  should  be  so  placed  in  funds  to 
meet  the  clieque.  The  defendants  sold  the  cattle  in  market 
overt,  but  did  not  lodge  the  proceeds,  and  the  cheque  was 
dishonoured.  Tlie  proceeds  were  retained  in  discharge  of  tlie 
balance  of  a  cross-account  against  N.  When  the  cattle  were 
so  re-sold,  and  the  proceeds  so  applied,  the  defendant  Barry 
was  aware  of  the  circumstances  under  which  the  cattle  bad 
been  bought,  of  their  liaving  been  paid  for  by  a  cheque,  and 
of  the  bank  not  being  in  funds  to  meet  it.  The  plaintiff  suing 
in  trover  and  for  money  had  and  received,  Monahan,  C.  J., 
at  the  trial,  left  to  the  jury  the  question  whether,  at  the  time 
of  buying  the  cattle  and  giving  the  cheque,  N.  had  any  reason- 
able grounds  for  believing,  and  did  believe  that  the  chefiUiJ 
would  be  honoured.  The  jury  finding  in  the  affirmative,  and 
a  verdict  being  had  for  the  defendants,  on  motion  for  a  new 
iTiol:—Hcld,  that  a  cheque  l)eing  an  instrument  purporting 
to  be  payable  on  the  instant,  the  question  that  should  Iiavo 
been  left  to  the  jury  was,  whether,  at  the  time  the  cheque  wa3 
drawn,  N.  had  reasonable  grounds  for  believing  that  there 
were  actual  funds  to  meet  it. — Semble,  that  an  action  for  money 
received  would  lie.    Loughnan  v,  Babby  C.  P.  V.  189 

6. Lien— Cheque  stopped— Bills  of  Exchange  Act,  1882, 

s.  To.]  A.,  having  ap  account  in  the  Ililjernian  Bank  at  S., 
drew  a  cheque  on  the  bank  in  favour  of  B.,  who  indorsed  an  J 
cashed  it  at  a  branch  of  the  bank  at  L.  On  the  day  after  pay- 
ir.ent  the  branch  at  S,  receive<l,  before  banking  hourn,  Ijoth 
the  cheiiue  forwarded  from  L.,  and  a  written  order  from  A.  t  j 
stop  payment  of  the  cheque '.—Held,  that  the  bank  had  no 
right  of  action  against  B.,  the  indorsee;  that  A.,  the  drawer, 
was  the  principal  debtor,  and  the  bank  had  a  lien  uixjn  A.s 
funds  at  B.  for  the  amount  paid  on  the  cheque.  Hibebxian 
Banking  Co.  v.  Maguibe  ft.  S.  XXVI.  M.  659 

7 Lien  — Lodgment   of    title    deeds  — Overdrafts.]    A 

banker  has  a  general  lien  on  title  deeds  lodged  with  him  to 
secure  overdrafts.  When  bills  indorsed  to  a  bank  are  dis- 
honoured by  the  parties  primarily  liable,  and  not  paid  by  the 
customer  who  indorsed  them,  they  are  treated  as  o\'erdraft8 
when  charged  to  the  account  of  the  customer.    In  re  Wiluams 

[B.  III.  M.  »39 


Cheque— Action  on  dishonoured— Defence 

Sec  Pbactice— Defence.    13. 

BANXBTJPTCY. 

Act  op  Bankbuptcy  -. 

Action  by  and  against  Bankbupt 

Adjudication  .  .  - 

Allowance        .  .  -  - 

Appeal  .  .  .  - 

Abbangement 

Abbest  .  -  -  . 

Assignee  .  .  -  - 

Cabbiage  of  Proceedings    - 

Cebtificate      -  -  -  - 

Chabge  .  .  .  - 

Composition  afteb    - 

Contempt  .  .  -  - 
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BAMKBUPTCY-om/iiiiKe/.  Col. 

DXBT0B*8    StJUMONS      -  •  •  •  -      41 

Deed  op  Abrangembnt         -  -  -  -    42 

dischabge  of  bankrupt      -  •  -  -    42 

DiSCLAIMEB  -  -  -  -  -  -      44 

Estate  -  -  -  -  -  -  44 

Final  Examination    -  -  -  -  45 

Fbaudulent  Preference  -  -  •  -  46 

Jurisdiction     -  -  -  -  •  -  48 

Order  and  Disposition  -  -  -  -  50 

Petition  -  -  -  -  -  -  63 

Practice  -  -  -  -  -  -  54 

Proof  of  Debts         -  -  -  -  -  64 

Secured  Creditor     -  -  -  -  -  56 

Security  for  Costs  -  -  -  -  -  57 

Setting  abide  Lease  -  -  -  -  -  57 

Stating  Proceedings  -  -  -  -  68 

SuppRsssioN  OF  Property  -  -  -  -  60 

Void  Settlement       -  -  -  -  -  00 

TonxG  -  -  -  -  -  -  CI 

Winding-up       -  -  -  -  .  -  61 

Witness  -  -  -  -  -  -  61 

BANKBTJPTCY— ACT  OF  BANKBXTPTCT. 

i« Assignment  of  all  a  debtor's  property  in  trust  for  nil 

his  creditors — Assent,  pctilioninff  creditor  estopped  by— Acts 
of  agent.}  A  creditor  who  is  present,  either  in  person  or  by  an 
Mithorised  agent  at  a  meeting  of  creditors,  when  the  execution 
of  an  assignment  by  the  debtor  of  all  liis  estate  and  effects, 
for  the  benefit  of  all  his  creditors,  is  sanctioned  and  direct cvl, 
aud  who  does  nothing  to  signify  dissent  on  his  part,  will  be 
beld  estopped,  as  a  privy  thereto,  from  taking  advantajrc  of 
the  deed  as  an  act  of  bankruptey.    In  re  ii.         B.  VIII.  43 

8. Assignment  of  trader's  property  to  trustees  for  benefit 

of  creditors.']  A.,  finding  himself  unable  to  meet  his  engage- 
ments ii-ith  his  creditors,  signed  a  deed,  assigning  portion  1 1 
his  property  to  trustees  for  the  benefit  of  his  creditors.  B.,  a 
hofrtile  creditor,  who  refused  to  sign  the  deed,  obtained  an 
adjudication  of  bankruptcy  against  A.,  alleging  tliat  the  sign- 
ing of  the  deed  by  A.  was  an  act  of  bankruptcy  witlun  the 
meaning  of  the  Irish  Bankruptcy  Act.  Upon  cause  shown  by 
A.  against  such  adjudication: — Held,  tliat,  considering  the 
uature  of  the  deed  of  assignment,  the  signing  thereof  by  A. 
was  not  an  act  of  bankruptcy,  and  the  cause  shown  was 
allowed  with  coits.    He  Wynne  -  -  B.  V.  24 

3« Assignment  of  bulk  of  trader's  property — Purchase 

vith  notice  of  prior  act  of  bankruptcy— 'A  tfc  21  Vic,  c.  60, 
s,  92.]  An  assignment  under  i^ressurc,  by  an  insolvent  trader, 
of  substantially  the  whole  of  his  property,  ixirtly  in  consider- 
ation of  a  pre-existing  debt  and  partly  of  a  present  advance,  to 
a  porchaser  aware  that  the  assignor  intended  to  abscond  with 
the  money  advanced,  and  not  to  pay  any  of  his  creditors,  is  an 
«ct  of  hankruptoy,  where  the  necessary  effect  of  enforcing  the 
alignment  ia  to  stop  the  traders  business,  and  so  defeat  h's 
creditors,  and  the  assignee  must  have  been  aware  of  that  con- 
W(iuence.    James  r.  Ebditt    -  -  -     C.  P.  VII.  7 

*• Assignment  of  trader's  property — Defeating  and  de 

laying  creditors— Consideration— Pre-existing  debt — Advances 
wide  on  faith  of  agreement  for  transfer— 2Q  <fc  21  Vic. ,  c.  50, 
*.  82.]  Where  a  trader,  in  embarrassed  circumstances,  trans- 
fers the  entire  of  his  property,  with  a  nominaUexception,  to  .i 
creditor,  in  consideration  of  pre-existing  debts  and  liabilities, 
he  thereby,  ipio  facto,  commits  an  act  of  bankruptey,  witliiu 
20  &  21  Vic,  c  60,  sec.  92,  notwithstanding  that  his  actual 
intention  may  not  have  been  to  defeat  or  delay  his  general 
creditors.  (Per  O'Brien,  J.)— A  transfer  of  all  a  traders 
effects,  in  consideration  partly  of  a  substantial  present  advance 
and  partly  of  an  antecedent  debt,  is  not  necessarily,  ipso 
facto,  an  act  of  bankruptcy,  within  20  &  21  Vic,  c  60,  s.  92. 
It  would  be  for  the  jury  to  determine  whether  the  intent  and 
object  of  the  parties  to  the  transfer  was  bond  fide,  or  wheth»»r 
it  was  executed  for  the  purpose,  or  had  the  effect  (jf  defeating 


BANEIBUPTOT-ACT  OF  BANSBUPTC7-coii^/ii»«(/. 
or  delaying  the  trader's  general  creditors,  taking  into  con- 
sideration the  circumstances  connected  with  the  transfer,  and 
the  adequacy  of  the  present  advance  in  proportion  to  the  value 
of  the  property.  If  the  jury  believe  that,  uxx^n  the  faith  of  an 
agreement  for  such  transfer,  subsequent  x>ayments  are  made 
to  the  trader,  the  transfer  afterwards  executed  should  be  con- 
sidered as  made  as  of  the  date  of  the  original  agreement,  and 
such  payments  are  equivalent  to  a  present  advance.  James, 
et  al.f  assignees  of  Young  r.  Moriarty       Q.  B.  VIII.  177 

5. Beginning  to  keep  fwuse  — Intention  to  delay  creditors 

— Evidence — Denial  to  creditor — Trader*s  dwelling  house  closed 
by  act  of  landlord,  distraining  for  rent — 35  d:  36  Vic,  e.  58, 
s.  21  (3).]  On  the  9th  of  November  the  shop  of  a  trader  was 
closed  by  his  landlord  when  distraining  for  rent,  but  the  trader 
continued  to  reside  on  the  premises.  Subsequently,  a  person 
employed  by  a  creditor  went  to  the  house,  to  demand  payment 
of  a  debt  due  to  his  employer  by  the  trader,  and  saw  B\rne, 
the  trader's  shop  assistant,  by  whom  the  trader  was  denied  to 
him,  although  then  at  house.  On  another  occasion,  a  clerk 
employed  by  the  creditor's  solicitor  went  for  the  purpose  of 
serving  the  trader  with  particulars  of  the  demand,  and  the 
trader  was,  in  like  manner,  denied  to  him  by  Byrne,  to  whom 
the  iiartioulars  were  then  given,  and  by  whom  they  were  after- 
wards delivered  to  the  trader.  On  the  13th  of  November 
following,  the  trader  was  again  denied  by  Byrne  to  the 
person  so  employed  by  the  creditor,  although  the  trader  was 
then  at  his  dwellinghouse.  On  the  14th  he  was  denied,  in  like 
manner,  to  the  solicitor's  clerk,  but  afterwards,  on  the  same 
day,  went  to  the  creditor's  solicitor  for  the  purpose  of  settling 
the  demand;  meanwliile,  however,  he  had  been  adjudged 
bankrupt.  On  cause  being  shown  against  tlie  adjudication, 
disputing  the  commission  of  an  act  of  bankruptcy,  Byrne  was 
not  produced  for  examination,  nor  was  it  established  that 
there  had  been  any  physical  obstacle  to  prevent  the  trader's 
according  a  personal  interview  when  sought,  or  any  adequate 
cause  to  account  for  his  having  been  denied: — Held,  that  tljo 
trader's  acts  unexplained,  Byrne  not  having  been  produced  as 
a  witness,  necessarily  led  to  the  intendment  that  the  trader 
had  begun  to  keep  house  with  intent  to  defeat  and  delay  his 
creditors — the  fact  of  his  going  to  the  solicitor's  office  being 
insufficient  to  negative  the  existence  of  such  intent — and  that 
he  had  thereby  committed  an  act  of  bankruptcy,  within  the 
Bankrui)tcy  (Ir.)  Amendment  Act,  1872,  s.  21,  sub-sec  3.  E/i 
parte  Ward  ;    Ite  Ward  -  -  -         B.  X.  182 

6. Imprisonment   for   non-payment    of   money — Arrest 

under  Debtors  Act,  1872,  *.  7.]  A  defendant  had  been  arrested 
and  imprisoned  under  the  Debtors  Act,  1872,  sec  7,  for  two 
months,  tmless  and  until  he  should  deposit  in  Court  a  specified 
sum  by  way  of  security,  or  give  a  bond,  to  be  executed  by 
liimself  and  two  sureties  in  that  amount,  that  he  would  not 
leave  Ireland  without  the  leave  of  the  Court  i  —  Held,  that  this 
was  not  an  act  of  bankruptcy.    He  B. ;   ex  parte  Hester 

[B.  VIII.  M.  109 

7. Mortgage  of  debtors  tchole  properly— Non-tr ad er— 

Antecedent  debt— Transfer  in  pursuance  of  prior  agreement- 
Indefinite  agreenunt-  B.  -4.  Act,  1872,  ».  21,  subs,  2.]  As  a 
general  rule,  a  transfer  of  all  a  debtor's  property,  although  by 
way  of  mortgage,  as  a  security  for  an  antecedent  debt,  es- 
pecially when  the  debtor  is  in  insolvent  circumstances,  ipso 
facto,  constitutes  an  act  of  bankruptcy  within  the  *'  Bank- 
ruptcy (Ir.)  Amendment  Act,  1872,"  s.  21,  sub-s.  2.  That 
sub-section  applies  to  non-traders  equally  with  traders.  In 
order  that  a  conveyance  ehould  be  deemed  to  have  relation 
back,  and  receive  validity  from  a  precedent  agreement,  it  is 
necessary  that  the  agreement  itself  should  be  certain  ;uid 
precise  in  its  nature ;  and,  therefore,  an  agreement  merely  to 
the  effect  that  the  bankrupt  would  not  give  any  seciurity  which 
would  have  priority  over  the  creditor,  would  not  be  sufficiently 
definite  to  warrant  the  giving  of  a  retrospective  e^cct  Jko  an 

Digitized  by 


effect  to  an       T 

/tjOOgle 


(23) 


DIGEST  OF   CASES. 


(24) 


BANKRUPTCY- AOT  OP  BANKRXTPTOY-fo«/i/!«<frf. 
assignment  to  the  creditor,  subsequently  executed,  on  a  de- 
mand made  by  the  creditor  in  consequence  of  apprehension 
that  legal  proceedings  were  about  being  taken  by  another 
creditor  for  the  purjx>80  of  having  execution  against  the 
debtor's  property.    In  re  Lyxch         -  -         B.  X.  107 

8. Mortgage  of  trader's  whole  propertr/  to  secure  ante- 
cedent debt — Land  transferred  held  under  a  ItasCy  subject  to 
clause  against  alienation — Trader,  what  constitutes— Cattle 
dealer— Proceeds  of  sale  under  deed  of  mortgage— 2^  ct  ?A 
Vic,  c.  60,  s.  92—23  <t-  24  Vic,  c.  154.]  Where  a  trader,  in 
embarrassed  circumstances,  transfers  the  entire  of  his  property 
by  way  of  mortgage,  to  secure  an  antecedent  debt,  he  thereby 
commits  an  act  of  bankruptcy,  notwithstanding  that  a  sub- 
stantial portion  of  the  property  asnigned  consisted  of  x^remises 
which  were  held  under  a  lease  subject  to  a  condition  aoainst 
alienation,  without  the  lessor's  consent,  on  pain  of  forfeiture, 
and  though  such  consent  had  not  Ix'en  obtained.    In  re  Pobter 

[B.  IX.  149 

8. Notice — Sufficitnci/.]  The  notice  of  an  act  of  bank- 
ruptcy, in  order  to  invalidate  a  transaction  by  and  with  a 
bankrupt,  bond  fide  entered  into  before  the  filing  of  the  petition 
in  bankruptcy,  must  be  specific  and  clear.    In  re  A.  B.  Wilson 

[B.  (liocal)  XXIV.  M,  346 

10. Petition  for  arrangement   after  service  of  debtors 

summons — Act  of  bankruptcy  grounded  on  debtor's  summons 
and  adjudication  thereon — Staying  proceedings — B.  A.  Ac'^ 
1872,  s.  62. J  When  a  debtor's  summons  has  been  duly  issued 
and  served  previously  to  an  order  for  protection  against  pro- 
cess, obtained  by  the  debtor  imder  proceedings  in  arrangement 
instituted  after  service  of  the  debtor's  summons,  and  an  act  of 
bankruptcy  has  been  committed  by  the  debtor,  in  not  paying 
or  compounding  for  the  debt  within  the  prescribed  period,  or 
when  any  other  act  of  bankruptcy  has  been  committed  by  him, 
a  petition  for  adjudication  in  bankruptcy  may  be  presented, 
and  the  Court  cannot  stay  the  further  prosecution  of  the  bank- 
ruptcy proceedings,  but  will  stay  further  proceedings  in  the 
arrangement  matter.     In  re  Ker         -  -  B.  XII.  9 

11. Presentation  and'  dismissal  of  2)clition  for  arrange- 
ment— 2'itlc  of  assignees— Relation  back— Reputed  ownership — 
Order  for  sale— Rills  of  Sale  Act—''  Time  of  such  bank- 
ruptcy " — Apparent  possession — Bailee — Mortgage  of  future 
acquired  j^i'opcrty—Novus  actus.']  Where  the  act  of  bank- 
ruptcy on  which  a  debtor  is  adjudged  bankrupt  is  that  he  has 
filed  a  petition  for  arrangement  with  his  creditors,  and  that 
such  petition  has  been  dismissed,  the  property  of  the  bankrupt 
vests  in  his  assignees  only  from  the  time  of  the  dismissal 
of  the  petition,  and  their  title  does  not  relate  back  to  the 
time  of  its  presentation.  Tlie  assignees  of  a  bankrupt  are 
not  entitled  to  avail  themselves  of  the  provisions  of  the  re- 
puted ownership  dause  of  the  B.  and  I.  Act  (Ir.),  1857,  with- 
out an  order  by  the  Court  of  Bankruptcy  for  sale  of  the  goods. 
Where  the  grantor  of  an  unregistered  bill  of  sale  has  been 
adjudged  bankrupt,  the  title  of  the  grantee  will  be  defe«\ted 
under  the  Bills  of  Sale  Act  if  the  goods  remained  in  the 
apparent  possession  of  the  grantor  at  the  time  of  the  com- 
mittal of  an  act  of  bankruptcy,  though  not  at  the  time  of 
the  order  of  adjudication,  and  the  title  of  the  assignees  will 
prevail  by  reason  of  the  relation  back  to  sucli  act  of  bank- 
ruptcy. The  Bills  of  Sale  Act  applies  \o  a  bill  of  mortgage 
of  goods  to  be  subsequently  acquired.  In  consideration  of 
past  and  future  advances,  on  account  current,  by  the  !Mer- 
chant  Banking  Co.  to  Sjwtten  &  Co  (who  were  linen  manu- 
facturers), the  latter  by  deed  assigned  absolutely  to  the 
former,  subject  to  a  j^roviso  for  defeasance  on  repayment, 
certain  linens  which  the  mortgagors  had  placed  in  the  ix)3- 
session  of  Barklie  &  Co.  for  the  purpose  of  being  bleached; 
the  latter  parties  by  the  same  deed  covenanting  and  de- 
claring that  they  would  hold  the  goods,  or  other  goods  to 
be  substituted  therefor,  from  time  to  time,  with  the  con- 
currence of  the  Bank,  for  the  liank,  and  that  if  the  Bank 
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should  at  any  time  sanction  their  parting  with  goods,  Uiey 
would  retain  and  hold  goods  of  a  certain  value,  and  that  they 
would  keep  an  account  of  such  goods,  substituted  or  other- 
wise, and  that  it  should  at  all  times  be  lawful  for  the  Bauk 
to  enter  on  their  premises  and  take  the  goods  subject  to  the 
deed;  it  being  provided  that  on  default  of  xxiyment  by 
Six)tten  &  Co.  the  Bank  should  have  power  to  sell  the  said 
goods ;  and  Spotteu  &  Co.  covenanting  with  the  Bank  to 
do  whatever  might  be  expedient  or  necessary  for  the  purpose 
of  perfecting  the  title  of  the  Rank  to  tlie  said  goods.  The 
deed  was  not  registered  under  the  Bills  of  Sale  Act.  With 
the  consent  of  the  Bank  the  goods  were  removed ;  others 
were  sul>stituted  therefor.  On  6th  December,  1875,  an 
authorised  agent  on  behalf  of  the  Bank  demanded  from  Barklie 
&  Co.  a  list  furnishing  particulars  of  the  stock  in  their  \jo&' 
session  subject  to  the  lien  of  the  Bank,  when  they  stated  that 
the  goods  subject  to  the  said  lien  amoimted  to  a  certain  value, 
and  that  the  Bank  need  not  be  uneasy  for  their  security,  and 
that  a  list  of  the  required  particulars  would  be  furnished 
forthwith.  On  December  8th  a  x)su:tial  list  was  delivered; 
and  on  the  same  day  Barklie  &  Co.  wrote  to  the  Bank  enclos- 
ing same,  and  specifying  the  value  of  all  goods  held  by  them, 
subject  to  the  lien  of  the  Bank;  which  letter  was  enclosed  in 
another  from  Spotten  &  Co.,  also  acknowledging  the  goods 
to  be  held  subject  to  such  lien.  On  December  22,  the  goods 
being  on  the  premises,  and  in  the  possession  of  Barklie  &  Co., 
the  agent  of  the  Bank  demanded  possession  of  the  goods  from 
Barklie  &  Co.,  who  admitted  his  right  thereto;  and  a  portion 
of  them  were  loaded  on  waggons  accordingly;  but,  in  con- 
sequence of  an  injunction  granted  by  the  Court  of  Bank- 
ruptcy, on  an  arrangement  petition  by  Spotten  &  Co.  having 
been  presented  on  December  7th,  the  delivery  was  stopped. 
Tlie  goods  were  afterwards  seized  by  the  messenger  of  the 
Court  of  Bankruptcy: — Held^  that  the  deed  created  a  vahd 
mortgage  of  the  future-acquired  goods;  that  there  bad  been 
a  sufficient  novus  actus  inter veniens  on  the  part  of  the  Bank 
to  perfect  their  title ;  and  that,  the  goods  being  held  and  in 
the  possession  of  Barklie  &  Co.  exclusively,  as  bailees  for  the 
Bank,  were  not  in  the  apparent  possession  of  Spotten  &  Co. 
within  the  meaning  of  the  Bills  of  Sale  Act.  Mebchakt 
Banking  Company  of  London  r.  Spotten      -      R.  XI.  163 

12. Refusal  of  sheriff  to  make  an  affidavit  of  a  seizure^ 

whicli  constituted  tfie  act  of  bankruptcy.]  A  sheriff,  who 
refused  to  make  an  affidavit  of  the  seizure  of  goods  which  con- 
stituted an  act  of  bankruptcy,  was  directed  to  be  summoned 
to  the  Court  for  examination,  and  ordered  to  pay  not  only  his 
own  expenses  to  town,  but  the  exi)ense  of  the  solicitor  in  the 
case  and  of  the  shorthand  writer  for  taking  the  deixisitions. 
Re  R.  S. B.  X.  M.  286 

13.  Sale  of  Bankrupt's  entire  effects— Intention  to  de- 
feat expected  execution  —  Knowledge  of  Purchaser — Vndtr- 
value— 10  Car.  /.,  scss.  2,  c.  3—35  ct-  36  Ft>.,  e.  58,  *.  21— 
Fraudulent  conveyance.]  Where,  within  a  month  from  the 
service  of  a  writ  of  summons  and  plaint  for  damages,  to 
which  there  was  no  defence,  the  defendant  caused  the  entire 
of  his  estate  and  effects  to  be  sold  by  public  aucti(Hi,  and  it 
appeared  to  the  Court  that  the  sale  was  made  at  an  "under- 
value, and  that  it  was,  to  the  knowledge  of  the  purchaser, 
a  contrivance  to  defeat  and  delay  the  plaintiff  of  his  lawful 
action  and  of  -the  damages  to  be  recovered  therein : — Hcld^ 
that  the  sale  was  fraudulent  and  void  as  against  the  assignees 
in  bankruptcy  of  the  vendor,  under  both  10  Car.  I-,  sess.  2, 
0.  3,  and  35  &  36  Vic,  c.  58,  s.  21,  gul>8.  2.  In  re  M'Cie. 
Whelan  v.   M'Cue         -  -  -  -      B.  XII.  37 

14.  Sitting   aside   adjudication — B.    A.    Act,   1872,    s. 

21.]  A  trader  in  Belfast  was  indebted  to  the  Provincial  Bank 
in  a  considerable  sum  of  money,  on  foot  of  bills  of  excliange 
drawn  l)y  the  firm  of  Lowry,  Valentine,  and  Kirk,  and  ac- 
cepted by  the  trader.  Lowry,  Valentine,  and  Kirk,  who  had 
discounted  the  bills  in  the  Provincial  Bank,  were  also. in  em- 
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barrassed  circumstanoes,  and  about  to  stop  payment,  and  this 
to  the  knowledge  of  the  bank.  After  some  negotiations  with 
the  trader  the  bank  handed  to  John  Lowry,  head  of  the  firm 
of  Lowry,  Valentine,  and  Kirk,  three  of  the  trader's  overdue 
acceptances  for  £1,000  each,  upon  which  the  firm  of  Lowrj', 
Valentine,  and  Kirk  issued  a  debtor's  summons.  Subsequently 
Lowry's  solicitor,  in  presence  of  an  officer  of  the  bank,  offered 
to  withdraw  the  debtor's  summons  if  the  trader  executed  a 
trust  deed  vesting  all  his  estate  in  trustees  for  the  benefit  of 
all  his  creditors,  which  he  accordingly  did  without  delay. 
The  bank  refused  to  execute  the  trust  deed,  and,  relying  u]X»n 
it  as  an  act  of  bankruptcy,  filed  a  petition  against  the  trader 
and  obtained  an  adjudication  against  him:— HcM,  that  the 
bank,  having  stood  by  while  the  trader  was  forced  or  induced 
to  execute  the  deed,  must  be  taken  as  liaving  acquiesced  in 
its  execution,  and  assented  thereto,  and  could  not  take  ad- 
vantige  of  it  as  an  act  of  bankruptcy.  In  re  Easdale. 
Ex  parte  The  Pkovixcial  Bank       -  [B.  VIII.  209 

15 Transfer  of  trader's  whole  property — Consideration 

—Payment  on  foot  of  liability  as  surety — Fraudulent  prefer- 
ence—B.  A.  Act,  1872,  ss,  21,  53.]  A  trader,  in  insolvent 
circumstances,  voluntarily  and  without  pressiu'e  assigned,  by 
way  of  mortgage,  the  entire  of  his  property  to  a  relative  in 
order  to  secure — ^firstly,  an  antecedent  debt,  in  respect  of 
money  advanced  by  the  mortgagee  to  a  creditor  of  the  mort- 
gagor ;  secondly,  a  sum  of  money,  then  paid  by  the  mortgagee 
to  another  creditor,  for  the  purpose  of  releasing  property,  to 
be  included  in  the  mortgage,  from  a  lien  upon  it  by  such 
cre<litor ;  tiiirdly,  a  sum  which  the  mortgagee  paid  to  another 
creditor,  for  payment  of  which  sum  the  mortgagee  was  a 
surety  for  the  mortgagor,  and  on  foot  of  which  the  creditor 
liad  previously  sued  the  mortgagor,  but  had  been  induced  by 
the  mortgagee  to  8usi)end  proceedings  until  a  date  subsequent 
to  that  of  the  execution  of  the  deed.  Only  one  day  was 
allowed  for  redemption,  and  the  mortgagee  assumed  possession 
immediately.  The  mortgagor  had  given  up  carrying  on  trade 
glwrtly  before  the  date  of  the  deed,  and  immediately  afterwards 
was  adjudged  bankrupt: — Held,  that  the  execution  of  the 
deed  constituted  an  act  of  bankruptcy  by  the  mortgagor, 
under  the  Bankruptcy  Amendment  Act  (Ir.),  1872,  s.  21, 
»ub-s.  2 — the  pajTuent  made  by  the  mortgagee,  as  surety  for 
the  past  debt,  not  being  equivalent  to  a  present  advance. 
Lomax  v.  Buxton  (L.  R  6  C.  P.  107),  Whitmorc  v.  Claridgc 
<33L.J.Q.B.87),  and  Pcnnell  v.  Reynolds  (IIC.B.N.  S. 
709),  distinguished.  Quaere  whether  the  execution  of  the 
deitl  constituted  a  fraudulent  preference  of  a  ''creditor" 
\^ithin  gee.  53  ?    JF-r  parte  Lamkix.    In  re  Vppixoton 

[B.    X.   66 

Notice— Sheriff— Sale  -  -  VIII.  3/.  449 

See  Landlord  axd  Tenant— BANKurrTCY  of  Tenant. 
2. 

BANKBT7PTCY— ACTION     BY     AND      AQAINST 
BANKBTTPT. 

1. Jiy  bankrupt — Effect  of,  in  resting  right  of  action  in 

aisignfet.]  In  an  action  against  an  attorney  for  negligence 
in  marking  judgment  against  F.  in  too  large  a  sum,  whereby 
the  plaintiff  became  subject  to  a  law  suit,  and  consequently 
became  bankrupt,  the  defendant  pleaded  that  the  right  of 
artion  became  vested  in  the  plaintiff's  assignees: — Held,  a 
gwd  plea   Crawford  r.   Cinnamend  -  B.  I.  M.  404 

2. Against  bankrupt — Election — Action  at  law — Appli- 

ffifion  to  restrain.']  A  creditor,  though  he  proves  a  debt  and 
H  paid  a  dividend,  may,  if  the  bankrupt  has  not  obtained  his 
'"♦•rtificate,  proceed  with  an  action  to  recover  the  same  debt. 
After  the  bankrupt  has  obtained  his  certificate,  this  Court  will 
not  restrain  the  creditor  from  proceeding  with  the  action, 
I'Ut  will  leave  the  bankrupt  to  apply  to  the  Court  in  which 
tile  procK-dingri  are  pending.    Ifc  Pfrdes  and  Outwaithe 

[B.  II.  3/.  266 


BANKBTTPTCY— ADJUDICATION. 

1. Amount  of  debt — Interest  on  judgment.]    A  debt  for 

less  than  £40,  founded  on  a  judgment,  when  the  interest  on 
it  brings  it  up  to  £40,  is  sufficient  to  ground  an  adjudication. 
Be  T.  Irwin  -  -  -  -         B.  VIII.  M.  54 

2 Annulling;  on  equitable  grounds — Act  of  bankruptcy 

— Previous  assent  by  petitioning  creditor  to  trust  deed  for 
benefit  of  creditors— Estoppel— Petition  by  trustees  to  annul 
adjudication — Concerted  act  of  bankruptcy."]  A  creditor  who 
(amongst  others)  had  assented  to  a  deed,  whereby  a  debtor 
assigned  all  his  estate  to  trustees  for  the  benefit  of  his 
creditors,  and  who  afterwards  assented  to  an  agreement  for 
a  composition  by  the  debtor,  to  be  secured  by  sureties  on 
his  behalf,  and  to  a  resolution  of  creditors  acceding  to  the 
agreement,  subsequently,  in  concert  with  the  debtor  and  his 
sureties,  for  the  purpose  of  getting  rid  of  the  effect  of  the 
deed,  agreement,  and  resolution,  procured  an  act  of  bank- 
ruptcy to  be  committed  by  the  debtor,  and,  thereupon,  filed 
a  petition  against  hun,  u]x>n  which  he  was  adjudicated  a 
bankrupt.  Upon  a  petition  presented  by  the  trustees:  — 
Hcldy  that  the  adjudication  should  be  aimulled.  Ex  parte 
Vance  and  Wilson.    In  re  II.        -  -  B.  VIII.  185 

3. Composition  with  creditors — Consent  to  annul  adju- 
dication—Certi/icate  of  Chief  Clerk.]  B.  lodged  with  the 
official  assignee  a  sum  of  money  to  secure  the  bankrupt's 
creditors  a  comix>sition  of  63.  8d.  in  the  ix)und.  All  the 
creditors  assented  tliat  the  adjudication  should  be  annulled, 
the  composition  paid,  and  the  bankrupts  replaced  in  posses- 
sion of  their  estate: — Held,  that  the  adjudication  could  not 
be  annulled  until  the  Chief  Registrar  made  his  report,  and 
certified   that  all   the  creditors  had  assented.    Be  Doolets 

[B.  II.  M.  44 

4 Debt  suMcicnl  for.]    A  debt  from  which  the  trader 

has  been  discliarged  by  the  Court  in  insolvency  is  a  good 
debt  on  which  to  petition  in  bankruptcy,  and  an  application 
to  annul  the  adjudication,  on  the  ground  of  the  debt  being 
invalid,   \Yill  be  refused  with  costs.     In  re  Hodgens 

[B.  II.  M.  689 

5. Debtor's    summons  —  Adjudication    of   bankruptcy  — 

Showing  cause  on  equitable  grounds — Procedure — Special  ap- 
plication to  stay  proceedings  or  annul  adjudiccUion.]  Where 
it  is  sought  to  set  aside  or  annul  an  adjudication  of  bank- 
ruptcy oft  equitable  grounds,  the  alleged  bankrupt  must  pro- 
ceed, not  by  way  of  motion  showing  cause  against  the  adjudi- 
cation, but  by  a  special  application  to  set  aside  the  proceed- 
ings or  to  annul  the  adjudication.    In  re  M*G.       B.  XI.  93 

6. Disputed — Discharge    of    nominal    partner.]    When 

a  man  trades  under  a  x^rticular  name  or  style,  such  as 
'*  J.  and  H.,"  and  merchants  give  credit  on  the  supposition 
that  two  brothers  are  trading  in  imrtnership,  and  a  joint 
adjudication  takes  i)lace,  the  Court,  on  hearing  evidence  that 
one  of  the  brothers  lias  not  anj*thing  to  do  with  the  concern 
to  which  the  goods  were  sent,  will  annul  the  adjudication 
as  to  him,  and  give  him  his  costs.    Be  J.   &  II.   M'Keon 

[B.  III.  M.  314 

7. Secured  debt — 35  <£•  36  Vict.,  c.  58,  s.  21.]    A  petition 

having  been  presented  against  a  debtor,  on  a  bill  of  excliange 
which  formed  part  of  a  floating  balance  of  moneys  due  to  the 
petitioner,  for  which  the  creditor  had  given  a  security,  the 
Court  adjudicated  the  debtor  bankrupt  upon  the  x>etitioner 
giving  up  his  security,  so  far  as  related  to  the  bill  of  ex- 
change.   In  re  O'Neill.    Ex  parte  The  National  Bank 

[B.  VII.  70 

8 Security — Petitioning    creditor's    debt — Act   of   bank- 

rnptey—n.  A.  Act,  1872,  s.  21— General  Orders^  1872,  Nos.  43, 
85,  86,  87,  88,  89.]  Petitioning  cretlitors,  in  their  petition, 
and  the  affidavit  in  support  of  it,  relied  uiK)n  debts  due  by  a 
trader,  amounting  to  £2,000,  which  were  stated  to  be  part  of 
his  debts  to  the  i)etitioning  creditors.  Tlie  petition  and 
affidavit  ptated  that  the  ix-titioning  creditors  hel«f  a'se€uip4j?wT^-^ 
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BANKBUPTCY-ArJUDIOATION-MMrtiMftf. 
or  lien  on  goods  of  the  bankrupt  in  the  hands  of  a  New  York 
firm,  which  security  or  lien  they  waived  as  against  the  debt 
on  which  they  relied,  but  without  prejudice  to  their  right  to 
retain  it  against  their  other  demands: — Hcldj  that  the  i)eti- 
tion  did  not  comply  with  the  21st  section  of  the  Bankruptcy 
Amendment  Act,  1872,  and  could  not  support  an  adjudica- 
tion. The  x^^titioning  creditors  had  as  their  commission 
agents  in  Belfast  a  firm  which  admittedly,  by  one  of  its  mem- 
bers, had  been  active  in  procuring  the  trader  to  sign  the 
trust  deed  relied  on  by  the  petitioning  creditors  as  an  act  of 
bankruptcy ;  it  was  proved  that  the  jietitioning  creditors  had 
no  knowledge  of  the  execution  of  the  trust  deed,  and  that 
their  agents  were  not  agents  in  that  behalf: — Held,  that  the 
petitioning  creditors  were  not  precluded  from  relying  on  the 
trust  deed  as  an  act  of  bankruptcy.  Re  O'Neill  (VII.  20) 
over-ruled.    Ex  parte  Biblbt  Bros.  ;  In  re  Easdalb 

[B.  VIII.  ai2 

9. Showing  cause  against  adjudication—Form  of  notice 

—27th  O.  i?.]  The  Court  will  not  go  behind  the  27th  General 
Rule,  and  permit  cause  to  be  shown  against  an  adjudication 
where  the  rule  is  not  Rtrictly  complied  with.    lie  Duke 

[B.  IV.  .V.  6 

10. Time    for    proceeding    on    petition — Extension    of 

time— Jurisdiction— B.  and  I.  Act,  1857,  s.  121.]  The  effect 
of  section  121  of  the  B.  and  T.  Act,  1857,  is  that  for  five  days, 
or  any  extended  time  allowed  by  the  Court  for  the  purpose 
within  such  five  days  after  the  petition  was  filed,  the  peti- 
tioning creditor  has  an  exclusive  right  to  proceed  to  adjudi- 
cation; that  after  the  expiration  of  the  five  days,  or  the  time 
so  extended,  and  within  the  seven  days  next  following,  any 
other  creditor  duly  qualified,  in  common  with  the  x)etitioning 
creditor,  has  the  power  of  proceeding  to  adjudication ;  but, 
that  if  neither  the  petitioner  nor  any  other  creditor  shall 
within  seven  days  after  the  expiration  of  such  five  days,  or 
within  such  extended  time  as  may  be  granted  by  the  Court 
within  such  seven  days,  proceed  to  adjudication,  the  petition 
will  ]ye  dismiflsed.    In  re  Murdock      -  -  B.  XIV.  106 

11. Time    for    showing    cause    against    validity    of— 

Laches  in  applying  to  annul — Jurisdiction  to  rehear,  vary,  or 
rescind  orders — Bankrupt  applying,  though  not  having  sur- 
rendered—20  <fc  21  Ftc,  e.  60,  ss.  29,  129,  358—35  <fc  36  Vic, 
r.  58,  s,  6—50  G.  O.,  1872.]  Although  a  bankrupt  does  not 
ronte.st  the  validity  of  his  adjudication,  within  the  period  pre- 
scribed by  20  k  21  Vic,  c.  60,  s.  129,  the  Court  has  jurisdic- 
tion afterwards  to  entertain  an  application  to  rescind  it,  under 
35  &  36  Vic,  c.  48,  s.  6.  But  the  Court  will  not  in  general, 
in  its  discretion,  entertain  an  application  for  such  purpose 
after  the  periods  limited  for  showing  cause  under  20  &  21 
Vic,  c.  68,  s.  129,  and  for  appealing  under  s.  29  of  that 
Act,  have  elapsed,  unless  under  special  and  '  peculiar 
circumstances.     In  re  De  SERANCorRT 

[B.  VIII.  60;  Ch,  A.  VIII.  137 

12. Trading    continued.]    A   linen    mill    was    allowed, 

after  bankruptcy,  and  at  the  desire  of  the  creditors,  to  be 
kept  open  and  the  business  carried  on  for  ten  days,  until  the 
creditors  should  meet  and  determine  what  should  be  done 
%vith  regard  to  the  sale  of  the  premises.     Be  Law  &  Co. 

[B.  II.  M.  464 

After  sequestration  in  Scotland    -  -      IV.  M,  662 

See  Bankruptcy— JuBisDicTiox.    1. 

-     III.  M.  677 


Annulling — ^English  debts  - 

See  Bankruptcy— Jurisdiction. 


♦. 


BANKBTTPTC7— AIiIiOWANCE. 

1 Joint  bankrupts— Partners— 20  k  21  Vic,  c  60,  ss. 

302,  303.]  Where,  on  a  joint  bankruptcy  of  partners,  a  divi- 
dend is  paid  entitling  them  to  an  allowance,  a  single  allowance 
only  wiU  be  made  out  of  the  joint  estate,  in  proportion  to 
the  dividend  paid  out  of  the  net  produce  of  the  joint  estate. — 
Be  Seott  (8Ir.  Jur.  N.  S.  160),  over-ruled.  In  the  matter  of 
Jaues  Hunter  and  Others       -  -  -  B.  VII.  163 


BANKRlTPTCT-AIiLOWAHCB-fo*irtjiM«rf. 

2. Misconduct  of  bankrupt.]    Under  the  20  &  21  Vic., 

c.  60,  s.  302,  even  though,  the  bankruiitV  estate  pays  a  large 
dividend,  yet  the  Court  may  on  the  ground  of  his  miscon- 
duct refuse  him  any  allowance  whatever  out  of  his  estate. 
Be  Noble  .  -  -  -  -  B.  XII.  31.  350 

BANKBUPTCT— APPBAI4. 

1.  Ettension  of  time  to  appeal.]    The  Court  refused 

to  allow  an  extension  of  time  to  lodge  an  appeal,  although  the 
delay  arose  through  a  mistake.  The  Court  has  no  jurisdic- 
tion to  hear  such  a  motion  ex  parte.    Be  IMalcomson 

[B.  XI.  M.  7 

2.  Turning   arrangement  into  bankruptcy—Surrcndir 

of  bankrupt.]  An  arrangement  case  was  turned  by  the  Court 
into  bankruptcy,  and  the  trader  api)ealed  against  that  ruling. 
ITie  appeal  not  having  yet  been  heard,  the  trader  did  not 
attend  on  the  day  named  for  surrender  and  final  examuia- 
tion.  The  Court  recorded  his  non-attendance,  and  adjourned 
the  case  for  a  month  to  give  time  for  the  appeal  to  lie  heard. 
Be  M'CLEr^ND    -  -  -  -  -  B.  II.  .V.  689 

BAKKBUPTCY— ABBAKQEMEKT. 

1.  Advertisement  of  sale— Name  published  ]  An  ad- 
vertisement of  tlio  sale  of  the  arranging  debtor's  premises  may 
be  made,  although  it  would  result  in  the  publication  of  hi  a 
name.    Be  J.  N.  *  -  -  B.  VIII.  M.  64 

2.  Apparent  assets  more  than  su/Kcient  to  pay  the  com- 

position  offered— Security  for  instalments.]  Although  the 
assets  of  an  arranging  trader  may  apx)ear  oajMible  of  paying 
a  hirger  composition  than  is  offered,  yet  if  his  stock  be  of  that 
character  that  it  would  require  a  long  time  to  realise  the 
money,  the  Court  will  not^  at  the  suggestion  of  a  creditor  who 
thinks  it  should  pay  more,  cause  the  trader  to  increase  hia 
offer.  Where  the  last  instalment  is  secured  by  the  indorse- 
ment of  a  third  party,  the  bills  must  be  lodged  before  the 
Court  will  approve  and  confirm.  In  re  An  Arranging 
Trader  -  -  -  -  -    B.   II.   A/.  93 

3.  Apprentice— Betum  of  fee— 20  <fc  21  Vic,  c.  60,  *. 

250—35  cfe  36  Vic,  c  58,  s.  66.]  The  Court  has  not  jurisdic- 
tion under  20  &  21  Vic,  c.  60,  s.  250,  and  35  &  36  Vic,  c 
58,  s.  66,  to  order  that  a  fee  paid,  on  the  binding  of  an  appren- 
tice, to  an  arranging  trader,  sliould  be  returned,  where  the 
arrangement  has  been  oonduded,  providing  for  the  comjjete 
distribution  of  his  assets,  without  having  made  any  provi- 
sion for  the  payment  of  such  apprentice  fee.    In  re  J.  L. 

[B.  VIII.  leo 

4.  Arrangement    after — Charge   and    discharge — DiS' 

puted  debt.]  Where  a  bankrupt  agreed  with  his  creditors  for 
an  arrangement,  bub  two  of  them  objected,  as  the  bankrupt  did 
not  recognise  their  claims,  the  proper  course  was  to  have 
charges  and  discharges  filed  so  as  to  ascertain  the  rights  of 
the  parties.     In  re  Pettigrew  •  -    B.  I.   If.  634 

6.  Assets — Objects  of  preliminary  meetings.]  Appli- 
cations for  the  adjournment  of  the  first  private  sitting  before 
the  Court  in  arrangement  cases,  grounded  upon  the  resolu- 
tion of  creditors  parsed  at  their  previous  preliminary  meeting 
for  receiving  explanations  from  the  arranging  trader,  and  for 
determining  a£  to  tlie  acceptance  by  them  of  the  composition 
offered  by  the  trader,  will  not  be  granted  except  in  exceptional 
cases.    Be  An  Arranging  Trader     -  -  B.  II.  M.  446 

6.  Certificate   of   conformity— Consent    of   creditor*-^ 

Irish  Bankruptcy  Act,  1857,  $.  352.]  The  following  proposal 
of  an  arrangujg  trader  was  agreed  to  by  his  creditors :— Pay- 
ment of  all  his  debts  in  two  instalments  of  ten  shillings  each, 
jiayable  in  six  months  and  twelve  months  respectively,  to  be 
secured  by  his  promissory  notes,  his  property  to  vest  in  the 
official  assigneefl  for  realisation  in  default  of  payment  of  the 
paid  instalments.    Tlie  petitioner  did  not^jiay  the  first  set  of 
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BA^KBTJPTOY-ABRANOBMBNT-conrtnwerf. 
promissory  notes,  and  the  assignees  sold  and  distributed  his 
xssets.  The  trader  ha\'ing  applied  for  his  certificate,  under 
the  3S2nd  section  of  the  Irish  Bankruptcy  Act,  1857,  and  his 
creditors  opposing: — Heldy  that  the  petitioner  was  not  entitled 
to  his  certificate.  The  consent  of  the  creditors  is  necessary 
to  enable  the  Court  to  grant  a  certificate  under  s.  352.  In  re 
Ax  Abraxging  Trader  -  -  -         B.  V.  126 

7.  Claim,  and  proof  in  arrangement — Creditt  on  fool 

of  pajfmentt  made  out  of  the  estate  of  a  third  partyJ]  When 
the  Kegistrar  of  the  Bankrupt  Court  makes  a  memorandum 
that  a  bank,  with  which  the  trader  deals,  makes  a  daim,  of 
which,  however,  there  is  not  any  trace  on  the  file  of  the  pro- 
reedings,  the  claim  will,  if  the  trader  admits  that  it  was  made, 
lie  ultimately  admitted  as  a  proof.  The  entry  of  a  claim  is 
for  the  purpose  of  making  it  a  debt  when  evidence  can  be  had 
to  sustain  it.  A  creditor  u  entitled  to  retain  reoeipta  from  a 
co-surety  with  the  trader,  in  addition  to  the  amount  of  the 
composition  on  his  debt,  provided  that  such  creditor  does  not 
rpceive  more  than  twenty  shillings  in  the  pound.  lie 
eV'AXLAX B.  III.  M.  668 

8.  Claim  for  costs  in  full  by  creditor  against  whom  an 

unswessful  suit  was  hrowjht  by  the  arranging  debtorJ]  Pre- 
vious to  filing  a  x)etition  for  arrangement  with  his  creditors  a 
trader  had  brought  a  suit  in  the  Court  of  Admiralty,  claiming 
a  cargo  of  wheat  in  the  defendant's  possession ;  in  which  suit 
the  defendant  succeeded,  with  costs.  At  the  second  composi- 
tion meeting  in  the  arrangement  matter,  the  defendant,  who 
remained  owner  and  possessed  of  the  wheat,  having  applied  for 
pa}inent  of  the  costs  in  full,  the  Court  refused  the  motion. 
In  the  matter  of  Ax  Arraxging  Debtor       -       B.  VIII.  8 

9.  Committal  for  unsatisfactory  answering — Arrange- 

mcnt  matter.l  A  person  brought  before  the  Court  of  Bank- 
ruptcy as  a  witness,  and  surety  in  an  arrangement  matter, 
rannot  be  committed  for  **  unsatisfactory  answering."  Re 
OMalley  -  .  .    a.  B.  D.  XXVI.  M,  460 

10.  Contingent   liability.]    A   contingent    liability   is 

provable,  as  such,  under  the  arrangement  clauses,  as  well  as 
in  tiankruptoy.    Avox.    -  -  -  B.  II.  .V.  337 

11. Contract    by    arranging    debtor   for  the    sale  of 

property  vested  in  oMeial  assignees — Confirmation  of  sale — 
lie-resting  property — 35  &  36  Vic,  c.  58,  ss.  64-66.]  An 
arranging  debtor  having,  subsequently  to  the  confirmation  of 
liis  proposal,  entered  into  an  agreement  for  the  sale  of  a  por- 
tion of  his  property,  which  had  l)€en  vested  in  the  ofiicial 
a.«itigDees  pending  tlie  payment  of  his  composition  not  yet  due, 
the  C*ourt  refused,  on  the  application  of  the  purchaser,  to  con- 
firm the  contract  of  sale,  and  to  order  the  assignees  to  join 
in  the  conveyance,  or  to  make  an  order  for  re-vesting  the 
debtorV  property  pro  tanto.    In  the  matter  of  T.  D. 

[B.  VII.  172 

12. Costs  of  English  accountants  when  Irish  already 

appointed— Practice.]  When  English  traders  sent  over  Lon- 
<lon  accountants  to  take  the  stock  of  Irish  traders  who  liad 
failed,  the  Coiu-t  would  not  al'ow  tliose  accoimtants  to  be 
paid  oat  of  the  assets,  Dublin  accountants  having  lieen  pre- 
viously appointed.    In  the  matter  of  J.  O. 

[B.  III.  M,  167,  176 

13.  ■  Creditor  withdraws  proof  of  debt — Costs  of  proof.] 

The  registrar  luw  power  to  allow  any  party  to  withdraw  his 
claim  for  credits;  and  if  the  withdrawal  of  it  is  unsuccess- 
fully opposed,  the  party  opposing  must  pay  the  costs.    Ite 

E.  R B.  VIII.  .V.  178 

!*• Debts  barred  by  the  Statute  of  Limitations.]    Debts 

liarred  by  the  Statute  of  Limitations  caimot  be  proved  in 
arrangement  matters  any  more  tlian  in  bankruptcy.  He 
J.  F.  B B.  VIII.  M,  109 
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16.  Debtor's  summons  prior  to  petition  for  arrange- 
ment— Enlarging  time  for  paying,  <fec.,  pending  arrangement — 

35  <fc  36  Vic,  e,  58,  ss.  21,  30,  62,  68.]  When  a  debtor's  sum- 
mons  has  been  served  on  a  debtor  who  subsequently  files  hia 
petition  for  arrangement,  tlie  Court  has  not  jurisdiction  under 
the  Bankruptcy  Amendment  Act  (Ir.),  1872,  to  enlarge  the 
time,  until  after  the  time  appointed  for  the  first  private  sitting 
in  the  arrangement  matter,  for  paying,  securing,  or  com- 
pounding for  the  debt.    In  re  W.  and  N.        -    B.  VII.  180 

16. Expense  of  accountant  — Practice.]    The  Court  will 

not,  as  a  general  rule,  order  a  trader  to  pay  the  expenses  of 
an  accountant  appointed  by  creditors  to  estimate  assets.  In 
re  An  Arranging  Trader  -  -  r  B.  V.  34 

17.  Failure    in   payment    of   proposed  composition — 

Mights  of  creditors — Power  of  Court  to  restrain  suits — 35  <fc 

36  Tic,  c.  58,  *.  68.]  If  a  debtor  who  has  carried  an  arrange- 
ment under  the  arrangement  clauses  of  the  Irish  Bankruptcy 
and  Insolvency  Act,  1857,  fail  to  pay  the  instalments  of  the 
composition  which  his  creditors  have  agreed  to  accept,  the  cre- 
ditors are  remitted  to  the  original  rights.  The  Court  of 
Bankruptcy  will  not  restrain  such  a  creditor  from  proceeding 
in  a  Coiu-t  of  Common  Xiaw  to  recover  the  entire  amount  of 
the  debt  for  which  he  had  agreed  to  take  a  composition  in  the 
arrangement  matter.    lie  J.    L.  -  B.    VIII.    106 

18.  Fraudulently  obtaining  credit — Turning  into  bank- 

ruptey.]  The  discretionary  power  of  the  Court  to  turn  an 
arrangement  case  into  bsmkruptcy  was  exercised  when  the 
debtor  had  obtained  credit  by  false  representations  as  to  hia 
solvency.    In  re  An  Arranging  Trader     -    B.  I.  3/,  263 

19.  Inability  to  pay  composition— Turning  arrange- 
ment into  bankruptcy.]  Inability  to  jmy  the  composition 
offered  is  not  sudi  a  difficulty  aa  can  be  cured  V)y  s.  351  of  the 
Bankruptcy  and  Insolvency  Act,  but  the  case  will  be  turned 
into  bankruptcy.    In  re  Welpy  -  B.  IV.  31.  337 

20.  Irish    Bankrupt    and  Insolvent    Act,   1857,     ss. 

347,  352.]  The  20  &  21  Vic,  o.  60,  ss.  347  and  352,  must  be 
construed  together,  and  the  certificate  given  by  the  latter  is 
valid  vmly  against  such  i)ersons  as,  being  creditors  at  the 
date  of  the  i)etition,  received  the  projier  notices.  Cogan  t>. 
Garvey B.  III.   .V.  329 

21. Judgment   against  arranging  debtor— Payment  to 

creditor  of  costs  in  full  incurred  in  legal  proceedings— Cheque 
received  prior  to  judgment.]  Subsequently  to  the  service  of  a 
summons  and  plaint  the  defendant's  attorney  wrote,  Novem- 
ber 11,  1873,  to  the  plaintiflf's  attorney,  asking  the  latter  to 
take  £10  in  part  jmyment  of  the  debt,  and  to  give  the  defen- 
dant a  week  for  the  jmyment  of  the  bahince,  to  which  a  reply 
was  written,  November  12th,  offering  to  give  the  time  required 
if  a  security  was  given  for  pa^nnent  of  the  balance.  On 
November  14,  judgment  by  default  was  marked  for  the  full 
amount  of  the  debt  and  costs,  the  £10  or  the  security  bot 
Iiaving  been  received.  On  that  same  day  Uio  defendant  tele- 
graphed that  he  would  comply  witli  the  terms  proposed,  and 
wrote,  encloeing  a  cheque  for  £10,  adding  that  he  would  send 
the  security ;  after  receipt,  and  in  consequence  of  which,  the 
plaintiff  s  attorney  \*Tote,  November  15,  stating  that  although 
judgment  had  been  marked,  it  would  not  be  entered  or  execu- 
tion issued;  but  the  defendant,  before  the  receipt  of  this 
letter,  consulted  his  attorney,  by  whom  proceedings  were 
taken,  for  the  purpose  of  effecting  a  composition  with  the 
defendant's  creditors,  and,  upon  a  ]ietition  for  arrangement 
filed,  accordingly,  !)y  the  debtor,  a  protection  order  was  made 
on  November  18.  The  cheque  given  was  dishonoured  for 
want  of  funds: — Held,  that  the  judgment  creditor  was  not 
entitled  to  payment  in  full  of  the  amount  of  hia  demand,  or 
of  £10  thereof,  or  of  the  costs  of  the  proceedings  up  to  and 
including  the  marking  of  the  judgment.  In  the  matter  of  An 
Arranging  Debtor  •  -  -     B.^VIII.  27 
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22.  Judgment  mortgage — Petition  in  Landed  Estaici 

Court  for  sale  of  arranging  dehtor'a  estate^']  R.  recovered 
three  judg:inents  against  L.,  two  on  the  28th  November,  1866, 
and  the  third  on  the  8th  January,  1867,  which  were  respectively 
registered  as  judgrment  mortgagee,  two  on  the  Ist  December, 
1866,  and  the  third  on  the  9th  January,  1867.  The  third  judg- 
ment was  on  foot  of  a  bill  of  exchange  accepted  by  L.  on  3rd 
August,  1866,  payable  in  four  months.  On  26th  November, 
1866,  L.  obtained  an  order  of  the  Court  of  Bankruptcy,  under 
arrangement  clauses,  protecting  his  person  and  property  from 
process  until  7th  December,  or  further  order,  of  which  order 
R.  had  notice.  On  11th  January  L.'s  proposal  was  confirmed 
by  the  Court.  Subsequently  R.  presented  a  petition  in  the 
lianded  Estates  Court :  — Hcldy  that  the  order  for  sale  should 
not  bo  made  absolute.    In  re  Lambe's  Estate 

li.  B.  C.  I.  M.  746 
[This  was  reversed  upon  appeal.—  I.   R.  3  E(i.  286.] 

23,  Married  woman — Protection.']    An  order  was  made 

fx  parte  giving  protection  under  the  Bankrupt  and  Insolvent 
Act,  1857,  to  a  married  woman  carrying  on  business  separately 
from  her  husband,  and  who  had  obtained  protection  under 
28  Vic,  c.  43.  The  latter  statute  takes  away  Eomo  of  the 
objections  raised  against  a  married  woman  coming  in  under 
the  Bankruptcy  Act.  In  the  matter  of  An  Aubangixo 
Debtor B.  XI.  M.  41 

24. Minor  —  Proof    of    minority —  Jurisdiction.']    The 

statement  of  the  official  assignee  that  an  arranging  trader  is  a 
minor  is  sufficient  evidence  for  the  Court  to  show  tliat  it  cannot 
act  without  the  authority  of  the  Court  of  Chancery.  In  '.-c 
Abrakgino  Trader      -  -  -  -  B.  V.  126 

26. Misrepresentations  as  to  circumstances — Arrange- 
ment changed  into  bankruptcy.]  An  arranging  trader  made, 
with  regard  to  his  circumstancCvS,  untrue  representations,  where- 
by he  obtained  from  his  creditors  an  extension  of  time.  A 
majority  of  his  creditors  agreed  to  accept  the  composition  Le 
offered :  — Held,  that  the  case  should  be  turned  into  bankruptcy, 
and  that  the  carriage  of  the  proceedings  should  be  given  to  the 
opposing  creditor.    In  re  M'Cleland  B.  II.  M.  688 

26. Mortgaging     property  —  Discretionary     power     of 

Ccurt.]  An  arranging  trader  has  an  overwhelming  majority 
of  creditors  to  sanction  the  proposal  for  a  composition  offered 
by  him,  but  it  turns  out  that  projwrty  to  a  very  large  amount, 
in  the  shape  of  machinery,  which  was  erected  by  a  i)articular 
creditor,  liad  been  mortgaged  by  the  trader  at  the  time  that 
such  machinery  was  in  process  of  erection,  without  any  inti- 
mation to  that  creditor.  The  Court  will,  notwithstanding  that 
majority,  and  without  si)eculating  whether  more  or  less  will  be 
had  in  bankruptcy,  adjudicate  the  trader  bankrupt,  and  adjourn 
the  proceedings  into  open  Court,  and  give  the  creditor  opposing 
his  costs.    lie  Beck       -  -  -  -       B.  I.  3/.  29 

27. No  dividend  payable— Certificate.]    The  Court  may 

grant  a  certificate  to  an  arranging  debtor  although  his  estate 
did  not  "pay  any  dividend  to  the  creditors.  In  re  Ax  Arrano- 
ixo  Debtor         -  -  -  -  -     B.  X.  3/.  91 

28 Objects    of    preliminary  meetings    in    arrangement 

cd-ffs.]  The  true  objects  of  preliminary  meetings  in  arrange- 
ment cases  are— to  investigate  the  trader's  representations,  and 
the  reasonableness  of  the  composition  offered  upon  the  basis  of 
such  representations.    lie  An  Arranging  Trader 

[B.  II.  M.  446 

29. Opposing  arrangement — Creditor  who  has  not  proved 

debt — Claimant  returned  on  schedule.]  The  plaintiff  in  a 
Chancery  suit,  in  which  the  arranging  debtor  had  been  ordered 
to  lodge  a  sum  of  money,  and  nhich  he  liad  not  lodged,  appeared 
to  oppose  the  arrangement;  and  further  stated  that  he  was  a 
claimant  for  the  same  sum  as  surety  for  the  debtor  in  an  ad- 
ministration bond,  on  which  latter  ground  only  he  was  admit- 
ted by  the  registrar  as  a  claimant  :—Hr/f/,  that  he  rould  not 
vote  in  the  arrangement,  but  could  ])e  hoard  in  objection  to  it. 
7^    W. B.  VIII.  .1/.  665 
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30. Opposition  by  creditor — Proof  of  debt   not    Hied—' 

35  <fe  36  Ftc,  e.  60,  ».  347.]  A  creditor  will  not  be  allowed  to 
oppose  an  arrangement  unless  he  has  previously  filed  his  proof 
of  debt.    i?<7  C.  H.  -  -  -  -      B.  VII.  70 

31 Petition  by  partners — DiMculty  in  ezeeution  of  reso* 

lution — Death  of  one  partner — Special  sitting — Abatement  of 
proceedings — 20  &  21  Vict.,  c.  60,  see.  351.]  A  petition  for 
arrangement  imder  the  oontrol  of  the  Court  was  presented  by 
the  several  partners  of  a  trading  firm ;  and  at  the  second  sit- 
ting a  resolution  was  assented  to  by  the  requisite  majority  of 
their  creditors  and  confirmed  by  the  Court,  accepting  a  com- 
position on  the  joint  unsecured  debts  of  the  petitioners,  and 
separate  proposals  as  to  their  sejiarate  liabilities ;  payment  to 
be  secured  in  respect  of  their  joint  debts  by  their  joint  pro- 
missory notes,  and,  in  respect  of  their  seiiarate  liability,  by 
their  separate  promissory  notes ;  and  some  of  the  creditors 
agreeing  to  postpone  pajTnent  of  the  composition  due  to  them 
until  all  the  others  had  been  paid.  Afterwards,  but  before 
the  asoertainment  of  the  liabilities  or  the  signing  of  the  pro- 
missory notes,  one  of  the  arranging  debtors  died.  The  sur- 
vivors having  thereupon  applied  to  the  Court  to  cause  a 
special  sitting  to  be  held  under  the  Bankrupt  and  Insolvent 
Act,  1857,  sec,  351 : — Held,  that  the  motion  should  be  refuse<l : 
and  that  the  proceedings  had  so  far  abated  by  reason  of  the 
death  of  one  of  the  arranging  debtors,  that  no  further  steps 
in  the  matter  could  be  taken,  save  the  filing  of  an  aflSdavit 
authenticating  his  death,  with  the  view  of  enabling  the  sur- 
vivors to  proceed  anew,  by  presenting  another  petition  for 
arranging  with  tlieir  creditors.    In  re  M.  Brothers 

[B.  XI.  30 

32. Priority — Claim    against    Treasurer   of   Friendly 

Society.]  Under  the  18  &  19  Vic,  o.  63,  s.  23,  an  arranging 
or  bankrupt  treasurer  of  any  Friendly  Society  is  compelled  to 
pay  the  full  amoiuit  of  any  debt  he  may  owe  such  Society 
before  paying  his  other  creditors  a  comjwsition  or  dividend. 
In  re  Ax  Arranging  Trader  -  -  -  B.  V.  34 

33. Proof  of   dibts   by   creditors    under    £10— 3'o^fff.J 

The  arrangement  clauses  provide  that  if  three-fifths  in  number 
and  value  of  creditors,  who  prove  debts  in  an  arrangement 
matter,  agree  to  an  arrangement  proposed  by  a  trader,  it  ehall 
bind  the  other  creditors ;  and  that  no  creditor  whose  debt  is 
less  tlian  £10  shall  have  the  i»wer  of  voting.  Neverthe- 
less:— Held^  that  all  creditors,  how  small  soever  their  debt4 
may  be,  must  I30  served  witli  notice  of  the  int«ided  arrange- 
ment.   In  re  An  Arranging  Trader  B.  III.  .V.  679 

34. Proof  of  debts- -Proof  for  premiums  upon  polities 

of  insurance— Money  value  of  contract — B.  A.  Act  1872,  s.  47.] 
A  motion  was  granted,  that  a  creditor  of  an  arranging  debtor 
should  be  entitled  to  prove  on  the  estate,  under  the  Bank- 
ruptcy Amendment  Act,  1872,  Sec.  47,  for  the  money-value  of 
policies  of  insurance  mortgaged  by  the  arranging  debtor  lo 
the  creditor,  such  value  having  been  ascertained  by  a  A-alua- 
tion  made,  at  the  creditor's  instance,  by  a  public  notarx'. 
In  re  L. B.  VIII.  92 

36. —  Proof  of  dibts  —  Bills  of  exchange — Unsigned  by 
debtor- 20  &  21  Vict.,  c.  60,  s.  344.]  C.  11. ,  an  arranging 
trader,  had  sent  to  his  brokers  in  London  four  bills  of  exchange 
for  £1,000  each,  drawn  by  the  brokers  and  accepted  by  A. 
&  Sons,  in  order  tliat  the  brokers  might  raise  funds  to  pay  for 
a  cargo  of  corn  purchased  by  them  for  him,  and  which  was 
afterwards  delivered  to  him.  C.  H.  did  not  put  his  name  on 
the  bills.  On  a  previous  occasion  a  bill  similar  in  all  respwna 
had  not  been  honoured  at  maturity,  and  C.  IT.  made  arrange- 
ments for  meeting  it  himself.  A.  &  Sons  did  not  pay  any  of 
the  four  bills  at  maturity,  and  the  brokers  FOUght  to  prove  for 
tlie  amount  of  them  against  C.  II.  It  having  been  contended 
by  C.  IF.  that  the  bills  not  having  his  name  on  them  must  l«* 
regarded  as  bills  sold  to  the  brokers,  and  that  they  could 
neither  prove  for  the  bills,  nor  for  the  consideration  of  tht  m, 
the  chief  registrar  admitted  the  jHOof,  which  was  nia<le,  not  on 
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the  bills,  but  for  money  paid  on  account  of  C.  H.  at  bis  re- 
quest:— Held,  on  appeal,    that  the  proof  was  properly  ad- 
mitted.   In  re  C.  11.        -  -  -  -    B.  VII.  141 

36. Proposal t  what  is  reasonable  and  proper — 20  &  21 

Tiet.,  e.  60,  «.  353.]  Where  a  proposal  of  composition  in 
arrangement  is  to  be  secured  by  an  agreement,  the  execution 
of  which  would  involve  the  commission  of  a  breach  of  trust,  or 
where,  unless  in  exceptional  circumstances,  the  period  over 
which  the  arrangement  or  composition  is  to  extend  exceeds 
twelve  months,  the  Court  will  hold  the  proposal  not  reason- 
able and  proper  to  be  executed  under  its  direction.  In  ihe 
matter  of  W.  M.  -  .  -  •        B.  VII.  32 

37- Protection  from  process — Obtaining  protection  aftrr 

writ  of  execution  delivered  to  returning  oMeer — Protection 
order  set  asideJ]  An  execution  creditor  obtained  judgment  in 
the  usual  way,  issued  execution,  and  delivered  the  writ  to  the 
i>heriirs  officer  before  the  debtor  obtained  a  protection  order 
under  the  20  &  21  Via,  c.  60,  s.  343  :—Held,  that  the  protec- 
tion order  should  be  set  aside.    Pe  An  Abeanging  Tbadeb 

[B.  II.  M.  463 

38. Protection.]  The  jiroteiction  endorsed  on  the  cer- 
tificate of  the  filing  of  record  of  the  agreement  and  resolution 
under  the  20  &  21  Vic,  c  60,  s.  347,  protects  the  jDerson  only, 
not  the  property  of  the  debtor.  Until  the  final  certificate  of 
confonnity  under  sec.  352  is  obtained,  a  creditor  who  has  not 
assented  to  the  arrangement  may  obtain  judgment  and  issue 
execution  against  the  debtor's  goods.    Moban  v,  Reynolds 

[Q.  B.  III.  M.  368 

39. Protection  order— Fieri  facias — Lodging  writ  with- 
out notice  of  order— B,  and  I.  Act,  1857,  «.  343.]  A  protection 
order  granted  to  an  arranging  debtor,  under  the  Irish  Bank- 
rupt and  Insolvent  Act,  1857,  pec.  343,  takes  effect  from  the 
time  it  is  pronounced  by  the  Oourt,  so  that  the  goods  thereby 
jirotected  from  process  will  not  be  bound  or  affected  by  a  writ 
of  atri  facias  afterwards  lodged  with  the  sheriff  by  an  execu- 
tion creditor,  although  he  has  not  had  notice  of  the  making  of 
the  order.  Ex  parte  Monsbll,  Mitchell  &  Co.  In  re 
M'C.  &  G. B.  X.  107 

40. Protection  order— Registering  judgment  as  mortgage 

— Judgment  mortgagee  not  proving,  but  receiving  dividend  in 
arrangement  matter — Acquiescence — Onus  of  proof  of  election 
—Effect  of  eerlincaie—20  &  21  Vict.,  c.  60,  ss.  262,  349—35  & 
36  Vict.,  c.  58,  ss.  58,  62,  63.}  On  February  8th,  1872,  a  trader 
presented  a  petition  for  arrangement  with  his  creditors,  under 
20  &  21  Vic,  c.  60,  and  obtained  a  protection  order  under 
Mc.  343.  At  the  first  sitting,  in  March,  1872,  the  majority  of 
hid  creditors  assented  to  his  proposal  for  a  composition,  to  be 
seciired  by  promissory  notes  and  by  the  vesting  of  his  property 
in  the  official  assignees.  Tlie  creditors'  proposal  was  subse- 
quently confirmed  by  the  Court.  S.  was  returned  in  the 
debtors  schedule  as  an  unsecured  creditor  whose  debt  was 
admitted.  He  did  not  prove  liis  debt  or  vote  in  the  arrange- 
ment matter.  Pending  the  arrangement  proceedings,  he,  on 
February  15,  obtained  a  judgment  in  an  action  against  the 
debtor,  for  a  portion  of  the  debt  returned  on  the  schedule ; 
and,  on  February  20,  registered  the  judgment  as  a  statutable 
mortdraRe  against  lands  of  the  debtor.  In  April  the  debtor 
liad  duly  lodged  his  compopition  notes,  including  compo^jition 
notes  oa  the  whole  debt  due  to  S.  The  notes  were  posted  to 
S-,  and  by  him  endorsed,  and  same  were  paid  at  maturity. 
The  anangement  having  been  carried  through,  the  trader 
received  hia  certificate,  pursuant  to  the  statute,  on  August  12, 
1873: — Etld,  (1)  that  the  registration  of  the  judgment  as  a 
mortgage  was  not  a  "process"  within  20  &  21  Via,  c.  60,  s. 
343 ;  (2)  that,  as  the  creditor  had  not  proved  in  the  arrange- 
ment matter,  it  was  not  competent  to  him  to  assent  or  dissent 
within  the  statute,  nor  was  he  barred  by  the  statutable 
operation  of  the  arrangement  proceedings  from  realising  Iiis 
demand  under  the  judgment  mortgage ;  (3)  tliat  the  mere  pay- 
ment to  and  acceptance  by  the  creditor  of  the  composition  on 
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his  whole  demand,  did  not  operate  as  an  accord  and  satis- 
faction thereof,  as  it  was  not  shown  that  he  had  in  fact,  or  by 
implication  from  his  acts,  concurred  in  the  arrangement,  and 
received  the  composition  notes  with  the  intention  of  accepting 
game  in  full  satisfaction  of  his  entire  demand.  In  re  LamVa 
Estate  (III.  M.  22\) ;  In  re  Ferrall  (I.  M.  102),  followed.  In 
re  Estate  of  Roonbt      -  -  -      Ch.  A.  VIII.  126 

41. Protection  order — Registering  judgment  as  a  mort- 
gage— "  Process  **— Effect  of  final  certificate— Irish  Bankruptcy 
and  Insolvency  Act,  1857,  sees.  343,  352.]  The  filing  of  a  peti- 
tion for  an  arrangement  does  not  arrest  the  action  of  a  dis- 
senting creditor  so  as  to  prevent  him  acquiring  an  additional 
security  for  his  debt.  The  registration  of  a  judgment  as  a 
mortgage  is  not  a  "process"  against  the  property  of  an 
arranging  debtor  within  the  meaning  of  the  20  &  21  Vic,  c. 
60,  8.  343.  Until  the  confirmation  of  the  resolution  or  agree- 
ment of  the  creditors  accepting  the  debtor  s  proposal,  the 
property  of  the  debtor  remains  in  him,  nor  is  it  then  divested 
out  of  him  and  vested  in  the  assignees,  unless  the  resolution 
contains  a  clause  to  that  effect;  and,  therefore,  judgment 
mortgages,  registered  before  the  confirmation  of  the  resolution, 
attach  the  debtor  s  lands.  The  final  certificate  under  sec.  352 
has  a  prospective  effect  only,  and  a  security  legally  obtained 
by  a  creditor  before  the  grant  of  that  certificate  is  not  affected 
by  it.    In  the  matter  of  the  Estate  of  L^mbb 

[C.  A.  III.  M.  224 

42. Sequestration  for  non-payment  of  money— Petition 

for  arrangement — Vesting  of  estate  in  assignee — Discharging 
writ  of  sequestrationr^Bankruptcy  and  Insolvency  Act,  1857, 
sees,  116,  268,  JA^— Bankruptcy  Amendment  Act,  1872,  sec,  68.] 
A  writ  of  sequestration  having  been  issued  against  the  landi) 
of  a  suitor  in  Chancery,  for  non-iMiyment  of  money  due  ani 
ordered  to  be  paid,  the  sequestrators  put  the  writ  into  effect 
by  entry  and  seizure.  The  debtor,  subsequently,  presented  a 
petition  to  the  Court  of  Bankruptcy  for  arrangement  with  liis 
creditors ;  his  proposal  was  confirmed,  and  all  his  estate  was 
vested  in  his  trustees.  On  a  motion  by  the  trustees  of  the 
debtor,  who  still  continued  in  default,  that  the  sequestrators 
should  be  discharged: — Held^  that  the  debtor's  estate  vested 
in  his  trustees  subject  to  the  writ  of  sequestration,  and  that 
the  sequestrators  should  not  be  discharged.  Ex  parte  James. 
In  re  Vkbnon  v.  Wood  -  -  -       V.  C.  X.  3 

43. Service  of  notices  of  composition  in  arrangement-- 

Second  sittirtg.]  When  a  party  lasting  notices  of  second 
sitting  in  an  arrangement  has  left  the  country  without  making 
the  necessary  affidavit,  the  Court,  on  being  satisfied  that  the 
notices  were  served  will  allow  the  case  to  proceed.  In  re 
A.    B.  B.  IV.  M,  818 

44. Specific    appropriation — Commission    agent — Goods 

to  cover  acceptances — Bills  discounted  at  Bank — Insolvency  of 
drawer  and  acceptor — Right  of  bill  holders — Lien  on  goods  for 
payment  of  bills.]  M.,  trading  as  a  linen  merchant  and  com- 
mission agent,  was  in  the  habit  of  receiving  goods  from  H.,  a 
linen  manufacturer,  for  sale  on  commission,  and  of  making 
advances  on  such  goods  to  U.,  which  were  more  or  less  provided 
for  by  means  of  bills  of  exchange  drawn  by  .^.,  and  accepted  by 
H.,  who  received  the  proceeds  of  the  bills  when  discounted  in 
the  Belfast  Bank,  while,  according  as  the  goods  were  sold,  M. 
retired  the  bills.  H.  used  also  to  draw  bills  which  were 
accepted  by  M.  The  bills  (none  of  which  were  for  M.'s  accom- 
modation) were  not  drawn  specifically  against  the  goods,  nor 
were  the  goods  deix>sited  specifically  against  any  particular 
bills,  but  generally  against  any  demand.  It  was  arranged 
between  them,  on  the  4th  of  every  month,  that  aj.  the  sales  did 
not  cover  the  acceptances  current,  M.  would  give  H.  either 
money  or  accejitances  to  cover  tho^  of  M.*s  then  current. 
There  waa  a  continuous  general  debit  and  credit  account 
between  them,  in  which  M.  credited  II.  with  the  proceeds  of 
the  sales,  and  debited  him  with  the  money  advanced,  and  at 
the  end  of  each  month  the  general  balance  was  struck.  In  the 
end  II.  was  largely  indebted  to  M.    It  was  alleged  that 
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who  waa  a  customer  of  the  Belfast  Bank,  and  kept  his  account 
there,  had  intimated  to  the  Bank  that  H.'a  acceptances  were 
for  advances  made  to  him  by  M.  as  a  broker  selling  goods  on 
commission,  and  that  he  was  secured  by  the  goods ;  and  on  the 
faith  of  this  intimation  the  Bank  had  subsequently  discounted 
three  acceptances  of  H's.  But  on  one  occasion  previously,  M., 
in  answer  to  an  inquiry  by  one  of  the  directors,  liad  stated 
that  he  was  not  then  covered  by  goods.  M.  presented  a  peti- 
tion for  arrangement  with  his  creditors  under  the  control  of 
the  C^urt.  H.  entered  into  a  private  arrangement  with  his 
creditors  outside  the  Court  by  a  composition  deed,  on  foot  of 
which  the  Bank  accepted  a  composition  in  payment  of  his  ac- 
ceptances: —He/(Z,  (1)  that  there  was  no  specific  appropriation 
of  the  goods  to  meet  the  bills  discounted  by  the  Bank;  (2) 
that  the  Bank  could  have  no  right  to  have  the  goods  and  their 
proceeds  applied  in  payment  of  the  bills  under  the  doctrine  of 
Ex  parte  Waring  (19  Ves.  344,  2  Rose.  182,  2  Gl.  &  J.  404), 
because  firstly,  the  Bank  by  acceptin'^  a  composition  from  H.  in 
payment  of  the  bills,  had  already  disposed  of  any  equity  of  the 
party  to  the  deposit  of  the  goods  who  stood  indebted  to  the 
other  party ;  and  secondly,  because  the  principle  of  that  case 
is  inapplicable  where,  though  the  acceptor,  as  well  as  the  drawer 
is  practically  insolvent,  his  estate  is  not  being  administered  by 
a  oomjietent  tribunal— /n  re  Yglesias ;  Ex  parte  Genrral 
South  American  Co.  (L.  R.  10  Ch.  635),  followed.  In  re 
J.  R.  M. ;  Ex  parte  Belfast  Bank  -         B.  XI.  61 

46. Sureties — Jurisdiction    of    Court.]    Where    parties 

entered  into  an  undertaking  to  pay  the  instalments  of  a  compo- 
sition, which  undertaking  was  filed  in  Court,  and  they  failed  to 
do  so: — Held,  that  the  Court  had  no  ix)wer,  either  by  attach- 
ment or  otherwise,  to  comi)el  sureties  to  pay  the  amount  which 
they  had  undertaken  to  pay,  the  contract  not  being  between 
the  Court  and  the  sureties,  but  between  them  and  the  arrang- 
ing trader.    In  re  An  Abbanging  Tbadeb    -    B.  I.  Jf.  716 

46. Turning  into  bankruptcy — Claim  upon  note  passed  to 

secure  payment  of  instalment  in  arrangement  matter.']  An 
action  for  the  amount  of  a  joint  and  several  promissory  note, 
jKissed  by  the  defendant  as  security  for  a  third  instalment  upon 
a  composition  arrangement  entered  into  between  the  arranging 
debtor  and  his  creditors,  subsequent  to  which  the  arranging 
debtor  was  made  bankrupt,  having  failed  to  pay  the  first 
instalment,  was  diamissed.    Hsbon  v.  Gough 

[Q.  S.  X.  M,  48 

47. Tumin(/  into  bankruptcy.]  The  Court  has  discre- 
tionary ]X)wers  to  adjourn  a  case  into  bankruptcy,  notwith- 
standing that  there  may  be  a  large  majjrity  of  crt-flitora  in 
favour  of  an  arrangement.    In  re  An  Arranging  Trader 

[B.  I.  M.  262 

48. Turning  into  bankruptcy — Practice.]        This  Court 

has  not  power  to  turn  an  arrangement  into  bankruptcy,  at  the 
second  meeting,  on  the  ground  tliat  there  is  a  majority  of 
creditors  against  the  trader's  offer  of  a  composition.  The  prac- 
tice is  to  make  no  rule  on  the  motion.  If  any  order  of  the 
Court  haa  not  been  complied  with  by  the  trader,  the  petition 
will  be  dismissed,  and  that  is  an  act  of  bankruptcy.    lie  A.  B. 

[B.  III.  M.  696 

49. Turnin{f  into  bankruptcy — Unsatisfactory  schedule.] 

"When  an  arranging  trader's  schedule  bears  on  its  face  evidence 
that  it  is  untrue  and  contradictory,  and  does  not  present  an 
accurate  statement  of  his  affairs,  the  Court  will,  at  the  sugges- 
tion of  dissatisfied  creditors,  turn  the  case  into  bankruptcy, 
though  the  statutable  majority  vote  for  the  trader's  proposal. 
Special  groimds  of  opposition  may  be  opened  at  the  first  sitting, 
although  it  be  intimated  that  no  proof  will  be  made  until  the 
second  sitting.    Ife  Moobehead      -  -        B,  11,  M,  121 

60. Terification  on  oath  of  petitioner's  account — Practice.] 

It  is  not  necessary  that  the  account  to  be  filed  under  20  &  21 
Vic,  c.  60,  a.  345,  by  a  petitioning  debtor  in  arrangement, 
ghould,  under  135  G.  O.,  1872,  be  verified  on  oath  when 
presented  for  filing.    In  the  matter  of  An  Arranging  Debtor 

[B.  VII.  21 
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61. What  is  a  reasonable  and  proper  proposal — Com- 
position extending  over  iwdvc  months — Exceptional  circum- 
stances.] Where  it  appeared  that,  if  the  arrangement  were 
turned  into  bankruptcy,  the  estate  would  realiee  nothing, 
while  the  great  majority  of  the  creditors  were  willing  to  ac- 
cede to  the  propo-cetl  composition  as  secured,  the  debtor  promis- 
ing to  aid  towartls  paying  them  by  parrying  on  his  trade,  and 
furnishing  returns  thereof  when  required: — Held,  that  though 
the  period  over  which  the  comix)sition  was  to  extend  exceodwl 
twelve  months,  exceptional  circumstances  existed,  rendering  the 
proposal  reasonable  and  proj)er  to  be  executed  under  the  direc- 
tion of  the  Court.—Jn  the  matter  of  W.  M.  (VII.  32),  disou8?ed 
and  approved.     In  the  matter  of  H.    S.   A.  B.  VII.  71 

62. Trader-debtor  summons — Filing  petition  for  ar- 
rangement— Practice.]  Filing  a  petition  for  arrangement  will 
not  stop  proceedings  under  a  trader-debtor  sunmions,  which 
was  issued  before  the  petition  for  arrangement  was  filed.  In 
such  cases  the  trader  must,  on  the  return  of  the  simimons,  say 
whether  he  admits  or  denies  the  debt.  In  re  A  Trader- 
Debtob   Summons      ■  -  -  -    B.  III.  M.  102 

Committiil  for  unsatisfactory  answering 

[XXVII.  31.  486 
See  Bankbuptct-^ubisdiction.    2. 

BANKBUPTC7— ABBEST. 

1. Debtor  in  prison  at  time  of  the  return  of  the  trader 

debtor's  summons— Bankrupt  Act,  1857,  sec.  104.]  When  after 
service  of  the  summons  a  tnwjer-debtor  is  arrested,  and  he  is 
in  prison  at  the  time  of  the  return  of  the  summons,  the  creditor 
must  proceed  under  the  104th  section  of  the  ^  &  21  Vic,  c 
60,  the  imprisonment  being  a  lawful  impediment  to  the  atten- 
dance of  the  trader-debtor.    In  re  A  Tradeb-Debtob 

[B.  III.  M.  781 

2. Expenses  of  trying  to  arrest  an  absconding  bankrupt.] 

The  Court  allowed  the  expenses  of  trying  to  arrest  an  abscond- 
ing bankrupt.    Pe  Payne        ■  -        B.  VIII.  M.  402 

3. In  respect  of  debt  proved  in  bankruptcy — Discharge.] 

A  judgment  debtor  who  had  been  adjudicated  bankrupt,  and 
whose  final  examination  was  adjourned  sine  die,  was  arrested 
for  a  judgment  debt  which  had  been  proved  in  bankruptcy  by 
the  creditor.  The  Court,  on  motion,  ordered  his  discharge  out 
of  custody.    Johnston  v.  Gebmaine  -  -  C.  C.  VI.  121 

4. Of  debtor  after  the  service  of  debtor's  summons — Pay- 
ment of  debt— Discharge— B.  A.  Act,  1872,  ss.  20,  21,  30,  78^ 
Practice — Affidavit  to  ground  motion  not  filed.]  A  debtor,  ar- 
rested under  the  Bankruptcy  Amendment  Act,  1872,  sec  78, 
after  a  debtor's  summons  has  been  granted,  will  not  be  detained 
in  custody  after  pa}Tnent  of  the  debt,  when  it  does  not  apjiear 
tliat  a  petition  in  bankruptcy,  founded  on  the  proceedings 
under  the  debtor's  summons,  can  be  presented  against  him. 
Where  a  notice  of  motion  is  grounded  on  "an  affidavit  to  be 
filed,  a  copy  of  which  will  be  furnished,"  the  afiSdavit  cannot 
be  opened,  if  it  has  not  been  filed,  and  the  copy  furnished  •.  n 
the  day  of  serving  the  notice.    In  re  Cochbane     B.  IX.  192 

6. liclease  of  bankrupt    from  custody— Debt  contracted 

before  passing  of  35  dD  36  Vic.,  c.  58 — Pencval  of  bills  of  ex- 
change.] When  a  bankrupt  applies  for  his  release  from  custody 
under  the  Bankruptcy  Amendment  Act,  1872,  sec.  26,  it  is 
necessary  to  show  on  aflidavit  tliat  the  debt  for  which  he  is  in 
custody  was  contracted  before  the  passing  of  the  Act.  A  bank- 
rupt was  arrested  under  a  writ  of  ca.  sa.  on  foot  of  a  judgment 
for  debt  and  costs,  recovered  on  a  bill  of  exchange,  which  was 
accepted  after  the  passing  of  the  Bankruptcy  Amendment  Act, 
1872.  This  bill  was  a  renewal  of  a  fonner  one  which  wis 
accepted  before  the  passing  of  the  Act.  On  motion  for  his 
release  from  custody  : — Hild,  that  the  terms  **  debt  contracted 
before  the  passing  of  this.  Act,"  in  Sec  26  of  the  Bankruptcy 
Amendment  Act,  1872,  were  to  be  construed  by  the  interpr3- 
tation  clause  of  the  Debtors  Act,  1872;   that  the  liability  in- 
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curred  by  accepting  a  bill  of  exchange  after  the  passing  of  the 
Act,  as  a  renewal  of  a  former  bill  accepted  before  its  passing, 
\A  "a debt  contracted  before  the  passing  of  this  Act,"  and  that 
the  debtor  should  be  released  from  custody.    Jie  O'Consell 

[B.  VII.  61 

e. Warrant  to  bring  up  for  examination  a  bankrupt  ivko 

is  in  prison.]  An  order  for  a  warrant  to  bring  up  to  the  Court 
for  examination  a  bankrupt  who  had  been  committed  to  gaol 
as  having  been  about  to  leave  the  country  waa  granted,  the 
jH^itioning  creditor's  solicitor  undertaking  to  i>ay  the  expenses 
of  bringing  him  up.     lie  Beahan  B.  VIII.  M.  486 

7 Warrant  for  arrest  of  bankrupt  who  was  keeping  out 

of  the  vay.]  The  Court  refused  to  grant  a  warrant  for  arrebt 
of  the  bankrupt,  who  was  charged  with  keeping  out  of  the  way, 
v.here  the  act  of  bankruptcy  was  absconding,  as  there  was  no 
(statement  made  of  any  si)ecifio  attempt  to  serve  the  summons 
Urving  proved  fruitless.    Anon.  -  -   B.  X.  J/.  103 

BAHKBT7FTC7— ASSiaNEE. 

1. Application  to  remove — Mortgagee  in  possession  call- 
ing for  an  account.']  Where  an  application  is  made  to  remove 
an  assignee  who  is  jierfectly  solvent,  and  against  whom  no  com- 
plaint exists,  except  that  he  refused  to  take  proceedings  to 
make  an  alleged  mortgagee  in  possession  account,  and  where 
tliat  mortgagee  is  brought  into  Court  upon  notice,  the  appli- 
cation will  be  refused  with  costs.    Jle  Wilson  and  Beebe 

[B.  I.  M,  210 

2, Appointment  of  trade  assignee — Xo  creditor  in  the 

jurisdiction,]  In  a  case  where  there  were  only  English  credi* 
tors',  the  Court  refused  to  appoint  a  Dublin  merchant  as  trade 
asiiignee,  but  directed  the  estate  to  be  administered  by  the 
official  assignee,  the  solicitor  for  the  petitioning  creditor  to 
have  the  carriage  of  the  proceedings.    Jle  Bromfield 

[B.  VIII.  M.  137 

3. Sale  of  bankrupt's   property — Appointment  of  auc- 

tionetr  by  official  assignee — Jiigkt  of  creditors'  assignee — Vest' 
ing  bankrupt's  property.]  An  official  assignee  has  a  right  to 
appoint  aucticmeers  to  sell  the  property  of  a  bankrupt,  and  is 
nut  bound  to  consult  the  creditor  s  assignee  upon  the  selection 
he  makes.  Quccre^  whether  the  creditor's  assignee  ought  not  to 
be  consulted  under  the  U4th  G.  O.  of  1872,  as  to  whether 
particular  property  of  the  bankrupt  should  be  sold  by  auction 
or  by  private  tender,  the  Order  providing  that  he  is  to  be  con- 
ferred with  as  to  the  time  and  manner  of  the  sale  of  a  bank- 
rupt's estate  and  eflfects?    In  re  Harris        -       B.  VII.  82 

Duty I.  3/.  193 

Sec  Company.    7. 

BAKBIBUPTCT— CABBIAGE  OF  BBOCEEDINGS. 

Turning  arrangement  into  Bankruptcy,]    When  an  ar- 

nngemeut  case  is  turned  into  bankruptcy,  the  cretlitor  whose 
proceedings  have  brought  the  matter  into  Court  will  be  given 
the  carriage  of  the  proceedings.    Be  Callaghan 

[B.  II.  M,  720 

BAKKBTJPTCY— CBBTIPICATB. 

1- Application  for  certificate  of  conformity  before  audit 

neeting.]  The  Court  refused  to  grant  a  certificate  of  con- 
formity to  a  bankrupt  who  had  failed  to  pay  ten  shillings  in 
the  pound  before  the  audit  meeting  was  held,  on  the  ground 
tliat  sufficiently  substantial  grounds  were  not  shown.  Be 
Parker      -  -  -  -  -       B.  VIII.  M.  109 

2 Failure  to  pay  ten  shillings  in  the  pound — Circum- 
stances for  ichich  bankrupt  cannot  justly  be  held  responsible — 
/^.  A.  Act,  1872,  *.  bb--Debtors  Act,  1872.]  Where  a  bank- 
nipt  has  passed  his  final  examination,  but  a  dividend  of  not 
1**^  than  ten  shillings  in  the  pound  has  not  been  paid  out  of 
hi*  property,  the  Court — although  the  provisions  of  the 
IVbtors  (Ir.)  Act,  1872,  with  respect  to  prosecutions  for 
mii^demeanoun,  are  intended  to  be  in   substitution   for  the 
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wide  discretionary  power  of  dealing  with  the  moral  conduct 
of  bankrupts,  previously  vested  in  the  Court^ — is  still  invested 
with  a  discretionary  ix)wer  to  refuse  the  granting  of  a  certifi- 
cate of  conformity,  under  the  Bankruptcy  (Jr.)  Amendment 
Act,  1872,  Sec.  56,  where  it  api)ears  that  the  failure  to  x»y 
ten  shillings  in  the  pound  arose  from  circumstances  or  acts 
outside  the  offences  enumerated  in  the  Debtors  Act,  for  which 
the  bankrupt  ought  justly  to  be  held  responsible.  Inten- 
tional ignorance  of  the  circumstances  of  a  trading  firm,  or  as 
to  how  its  affairs  were  situated,  or  wilful  inaction  in  relation 
to  the  business  carried  on,  furnishes  no  exculpation  for  a 
meml)er  of  the  firm,  seeking  a  certificate  of  conformity,  where 
a  failure  to  i)ay  a  dividend  of  not  less  than  ten  shillings  in 
the  pomid  has  arisen  from  circumstances  for  which  in  other 
respects  the  bankrupt  ought  justly  to  be  held  responsible.— 
In  re  Mew  and  Thome  (31  L.  J.  Ba.  87) ;  Ex  parte  Glass 
and  Elliott;  In  re  Boswell  {ib.  76),  distinguished.  Ex  parte 
Barklie  ;  In  re  Spottbn  &  Co.  -  -       B.  XII,  16 

3. Misrepresentation — Suspension  of  ecrtiftcate.]  Where 

bankrupts  make  an  untrue  representation  as  to  their  position 
and  circumstances,  and  where  goods  are  offered  to  be  returned 
wiien  a  part  of  them  was  sold  at  the  time,  although  no  credit 
was  given  on  the  faith  of  the  representations  made,  and 
although  no  x^^rticular  stipulations  were  made  as  to  the 
mode  of  payment  when  the  goods  were  sold,  the  Court,  in 
order  to  uphold  commercial  integrity  and  truth,  will  su8i)end 
the  certificate  for  twelve  months.    Be  Fleming  and  Hennebsy 

[B.  I.  M.  668 

4. Non-payment   of   ten    shillings    in   pound — Cireum- 

stances  for  which  bankrupt  is  not  responsible — Conduct — Ir- 
regularly kept  books— 2lb  O.O.  1872.]    On  an  application  by  a 
bankrupt,   whose  estate  did  not  realise  ten  shillings  in  the 
pound,  in  a  bankruptcy  heard  before  the  Court,  for  a  certificate 
of  conformity,  under  35  &  36  Vic,  c.  58,  sec.  66,  sub-sec.  1,  the 
official  assignee  reported  under  215  G.  0. 1872,  *'  That  the  books 
of  the  bankrupt  had  been  imperfectly  kej^t,  and  that  such  fact 
might  be  attributed  to  his  late  irregular  habits,  and  that  since 
he  had  passed  his  final  examination  he  had  given  assistance  to 
realise  his  estate,"  and  further,  "  That  there  had  not  come  to 
his  knowledge,  during  the  realisation  of  the  property,  or  other- 
wise, any  matter  to  show  that  the  bankruptcy,  or  the  failure  to 
pay  ten  shillings  in  the  jwund,  had  arisen  from  circumstances 
for  which  the  bankrupt  could  be  held  responsible,  except  as 
follow— 1st,  the  irregular  habits  previously  referred  to;    2nd, 
the  circumstances  that  such  irregularity  may  (though  such  has 
not  been  specifically  shown  to  have  had  that  consequence)  have 
led  the  bankrupt  to  part  with  his  property  on  credit  to  debtors 
who  have  not  jMiid  for  it,  and  from  whom  it  would  appear  the 
assignees  have  little  prosjiects  of  recovering  their  debts.     Tliat, 
however,  he  has  no  reason  to  believe  tliat  the  debts  are  ficti- 
tious, or  have  been  fraudulently  created,  or  otherwise  than  in 
the  ordinary  way  of  trade,  though  some  of  the  debts  returned 
in  his  statement  of  affairs  as  due  were  afterwards  shown  to  have 
been  already  paid  to  the  bankrupt.     And  that  the  goods,  taken 
at  cost  price,  and  all  his  debts  actually  due  to  the  estate,  so  far 
as  known,  had  they  been  all  good  and  fully  realised,  would 
appear  to  amount  to  a  sum  sufficient  to  pay  ten  sliillings  in  the 
ix>und,  although  the  result  of  the  realisation  falls  so  far  short 
of  that  rate  of  dividend  ": —-ffc/rf,  tliat  although  the  irregu- 
larity  firstly  imputed  to   the  bankrupt   would  have  been   a 
ground  for  withholding  his  certificate,  had  il  been  shown  that, 
a3  a  result,  projierty  of  the  creditors  entrusted  to  the  bankrupt 
had   been   improperly  dealt  with,  yet  that,  such  not   being 
shown,  the  bankrupt  was,  upon  the  facts  stated  in  the  report 
of  the  official  assignee,  entitled  to  an  immediate  certificate  of 
conformity.    Be  Harris  -  -  -    B.  VIII.  121 


6. Opposing  certificate  of  bankrupt  on  the  ground  of 

vexatious  litigation — Final  examination.]  The  Court  will  per- 
mit a  creditor  at  the  certificate  meeting  to  apply  to  have  a 
stay  put  on  the  certificate,  on  the  ground  of  vexatio|i 

igitized  by 
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BANKBUPTOr-CISBTIPICATIS— eon/^u«i. 

though  the  creditor  did  not  appear  on  the  final  examination, 
The  client  is  liable  for  what  his  attorney  does  when  the  former 
has  means  of  knowing  it.    In  re  Wall  B.  IV.  M.  305 

8. Iteckleis     trading — Marriage     settlement — Priority. "l 

The  CJourt  will  not  refuse  a  certificate  to  a  trader  who, 
although  he  has  been  reckless  in  trading,  and  has  acted  im- 
properly in  making  a  settlement  upon  his  wife  on  marriage, 
does  not  appear  on  the  whole  to  have  concealed  anything  from 
the  creditors,  but  to  have  acted  on  a  mistaken  view  of  his  own 
aflfairs.    In  re  Bradlbt  -  -  -       B.  I.  3/.  47 

7. Reckless  trading — Suspension  of  certificate.]    When 

a  trader  without  having  capital  or  means  to  carry  on  the  trade 
into  which  he  enters,  embarks  in  business  and  incurs  debts,  his 
certificate  will,  if  he  becomes  a  bankrupt,  be  suspended  for  six 
months,  although  there  is  not  any  charge  of  dishonesty  or  con- 
cealment of  property.     In  re  M'Neillagb      B.  III.  3/.  588 

8. Reckless  trading — Making  away  with  property — Sus- 
pension of  certificate.]  The  certificate  of  a  bankrupt  was  sus- 
pended for  twelve  months  in  the  case  of  reckless  trading,  alleged 
making  away  with  property,  and  inability  to  account.  In  re 
MOBBISSET B.  I.  3f.  338 

9. Suspension — Reckless  trading.]  The  Court  suspended 

certificate  of  a  bankrupt  on  the  ground  of  reckless  trading 
and  obtaining  credit  by  false  representations.    Re  Bell 

[B.  I.  M.  281 

10. Suspensionr— Conduct   as  trader— Pledging  goods — 

Giving  a  full'  account.]  The  certificate  of  a  bankrupt  who 
pledged  goods  from  wholesale  merchants  to  a  usurer  at  an 
exorbitant  rate  of  interest,  and  traded  with  the  capital  thus 
made,  was  suspended  for  two  years,  although  he  gave  a  full 
account.    In  re  James  Birnb  -  -  -  B.  I.  J/.  490 

11. Suspension — Reckless  trading.]    A  young  man  who 

had  entered  into  trade  before  he  was  of  age,  and  had  spent 
large  sums  in  trying  to  extend  his  business,  was  refused  his 
certificate  for  three  months.  In  re  DooLB  B.  IV.  M.  291 
^—Suspension  -  -  -  -         1.  M.  229 

See  Bankeuptct— Feaudulent  Prepbrencb.    7. 

BANKBUFTCT— OHABGE. 

1. Policy  of  insurance— Charge  of  mortgagees  of— Notice 

to  company.]  A  charge  filed  by  mortgagees  of  policies  of 
assurance  effected  on  the  bankrupt's  life,  must  state  the  notice 
to  the  Assurance  Company  of  such  assignment  to  the  mort- 
gagees.   In  re  Hewbtson         -  -  -  B.  V.  35 

2. Title  deed — Equitable  and  legal  mortgage  on  letter 

of  deposit — Description  of  the  premises — Jurisdiction  of  the 
Court.]  On  a  case  coming  before  the  Court  upon  a  charge 
and  discharge,  a  bank  claimed  a  certain  field,  as  included  in 
a  letter  of  deix)sit  and  a  deed  of  contemporaneous  mortgage  :  — 
Held,  that  the  language  of  the  mortgage  deed  did  not  include 
it,  and  the  Court  had  no  jurisdiction  to  reform  the  deed  by 
including  the  field  in  it.    In  re  Lunhau      -    B.  I.  3f.  691 

BANKBUFTC7— COMPOSITION  AFTEB. 

1. Fraudulent    conduct— Witnesses    not    attending    for 

examination — Composition  outside  the  Court.]  In  a  case  of 
fraudulent  bankruptcy,  where  some  of  the  witnesses  to  the 
fraud  have  been  kept  out  of  the  way,  the  Court  will  not  en- 
tertain a  comix>sition  outside  the  Court  till  they  are  brought 
up  to  be  examined.    In  re  Webebs  -  -    B.  I.  Jf.  649 

2. Omission  of  creditor  from  schedule.]  Wlien  a  bank- 
rupt made  a  compositon  after  bankruptcy  which  was  accepted 
by  the  requisite  three-fifths  of  his  creditors,  and  paid  the  first 
instalment  of  it,  and  a  creditor  on  whom  no  notice  was  served 
came  in  and  claimed  to  have  the  estate  realised,  the  Judge 
held  he  could  not  refuse  the  application.    In  re  Carroll 

[B.  I.  M.  514 


BANKBUPTOT-OOMPOSITION    APTBH-«m/faw<f. 

3. Promise  to  pay  previous   debt — New  consideration — 

Bankruptcy  {England)  Act,  1869,  s.  *9.]  In  1860  the  defendant 
effected  a  jwlicy  of  insurance  on  his  life,  as  a  security  for  a  debt 
of  £700  due  to  the  plaintiff.  In  1870  the  defendant  was  adjudged 
a  bankrupt  in  England,  a  composition  on  his  debts  (includiog 
the  £700)  being  accepted  and  approved  by  the  Court.  In  1872 
the  defendant  agreed  to  effect  a  new  policy  of  insurarjce  with 
another  company  as  a  security  to  the  plaintiff  for  the  £700  and 
£70  imid  by  the  plaintiff  to  keep  the  former  policy  alive,  and 
undertook  and  guaranteed  to  pay  tlie  plaintiff  the  amount  of 
any  premiums  to  be  paid  by  him  on  the  new  jwlicy,  with 
interest.  The  new  ix)licy  was  effected,  and  the  plaintiff  jxaid 
certain  premiums  thereon  to  keep  same  alive.  In  an  action  to 
recover  the  amount  thereon  as  money  jiaid  at  the  defendant  s 
request,  the  defendant  pleaded  his  bankruptcy,  and  that  there 
was  no  consideration  for  the  undertaking  and  guarantee  of 
1872.  On  demurrer  to  the  defence: — Held,  tliat  the  plaintiff 
was  entitled  to  recover,  there  having  been  a  wholly  new  con- 
tract entered  into  subsequent  to  the  bankruptcy,  for  which 
reason  the  Bankruptcy  (England)  Act,  1869,  s.  49,  did  not 
apply.    Johnstone  r.  ODonoghue  C.  P.  D.  XV.  52 

4. Title — Annulment    of  bankruptcy   on    composition — 

Legal  estate— Conveyance— n.  cfc  /.  Act,  1857,  ss.  149,  268.] 
Where  a  bankrupt's  offer  of  composition  is  accepted,  and  his 
bankruptcy  annulled  under  sec.  149  of  the  B.  &  I.  Act,  1857, 
his  property  does  not  thereupon  revert  to  him,  but  remains 
vested  in  the  assignees',  who  are  necessary  jxirties  to  a  convey- 
ance by  the  bankrupt.    In  re  Firth  and  Hughes 

[B.  XIV.  100 

6. Unsecured  composition  after  bankruptcy.]  An  as- 
signee should  not  take  a  compo.sition  after  bankruptcy  un^- 
cured.    In  re  Gallagher       -  -  •    B.  X.  Af.  585 

BAITKBUFTCY—CONTEMFT. 

1- Application  by  prisoner  committed  for  unsatisfactory 

answering  to  be  brought  up  to  be  examined — Contents  of  a/Rdarit.] 
When  a  prisoner,  who  has  be«i  committed  to  prison  for  un- 
satisfactory answering  regarding  the  description  of  the  bank- 
rupt's property,  applies  to  be  brought  up  for  examination,  the 
affidavit  must  state  fully  the  nature  of  the  evidence  he  coiiJd 
and  would  give  in  relation  to  it.    Re  Cummins 

[B.  IV.  M.  769 

2. Committal — Discharge — Postponement  of  examina- 
tion.] A.,  a  bankrupt,  was  committed  to  prison  for  unsatis- 
factory answering  with  re8i)€ct  to  the  removal  of  property  by 
himself  and  his  sliop  assistants,  and  failing  to  discover  or  dis- 
close a  portion  of  such  property: — Held,  that  the  bankrupt's 
final  examination  should  be  ix)stponed,  and  the  bankrupt  dL«- 
charged  from  custody  to  enable  him  to  make  such  inquirif.-* 
as  might  lead  to  the  discovery  of  the  missing  proi)erty.  Ke- 
marks  of  the  Court  on  tlie  limited  jiu-isdiction  of  th)  jHiial 
clauses  in,  and  power  conferred  by,  the  Irish  Bankrupt  Act. 
In  re  Ccmhins     -  ■  -  -  -  B.  V.  85 

BANKBT7PTCY— COSTS. 

1. Application  for  return  of  goods  to  creditors  when  no 

declaration  of  ownership  had  been  ma4c.]  A  creditor  movwl 
that  goods  which  had  not  already  reached  the  bankrupt  before 
his  bankruptcy  should  be  restored  to  him,"  and  that  he  should 
be  allowed  the  costs  of  the  application.  It  was  admitted  that 
the  creditor  was  entitled  to  get  back  the  goods,  but  a  declara- 
tion of  ownership  had  not  been  made  by  the  creditor: — Htld, 
that  the  costs  should  not  be  allowe<l,  the  motion  being  un- 
necessary, since  the  judge,  had  a  declaration  been  made,  would 
have  ordered  the  restoration.    Re  M'Tear  B.  II.  J/".  44 

2. Bringing  up  bankrupt  from  tfie  country — Disehnr  le.] 

When  a  bankrupt  is  brought  up  in  custody  from  the  country 
and  discharged  under  the  133rd  section  of  the  Bankrupt  Act, 
the  petitioning  creditor  must  pay  the  costs  of  bringing  him 
up  from  the  country,  which  he  will  be  repaid  when  funds  come 
in  to  the  estate.  7?c  Humphrey  -  (  ^'r^fi\^t4i>lT7 
igitized  by 
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BANKBITPTCT-OOSTS— con/»nu«d. 

3. Defendant's  costs  icherc  first  trial  resulted  in  dis- 
agreement and  second  in  verdict  for  the  plaintiff ^  which  was  set 
aside]  In  an  action  by  assignees  to  recover  effects,  the  first 
trial  was  abortiTe  by  reason  of  disagreement  of  the  jury,  and 
the  (iecond  trial  resulted  in  a  verdict  for  the  plaintiffs,  which 
was  set  aside  on  a  new  trial  motion  by  defendants,  and  plaintiffs 
did  not  proceed  further.  Tlie  defendants  were  declared  entitled 
to  the  coets  of  the  first  trial,  but  not  of  the  second  trial.  Tie 
Tailoe B.  V.  11 

4. Liability  of  petitioning  creditor  for  costs — No  assets.] 

When  a  creditor,  making  the  filing  of  a  petition  in  insolvency 
the  act  of  bankruptcy,  presents  a  petition  in  bankruptcy,  and 
the  insolvent  is  declared  a  bankrupt,  it  is  not  necessary  for  the 
Court  to  direct  the  petitioning  creditor  to  lodge  a  sum  for  costs. 
7n  re  Cbaig         -  -  -  -  B.  II.  M,  689 

6, Of  mortgagee  who  purchased^  by  tender,  premises  of 

the  bankrupt.]  A  mortgagee  was  permitted  by  the  Court  to 
purchase,  by  tender,  premises  of  the  bankrupt.  The  Court 
confirmed  the  sale,  but  refused  to  allow  the  mortgagee  his 
cosU    In  re  Mubphy     -  -  -  B.  III.  M.  727 

6. Of  assignees  relative  to  sale  of  mortgaged  property 

vhich  brought  nothing  to  the  estate.]  A.,  a  mortgagee,  pre- 
sented a  petition  to  the  Landed  Estates'  Court  for  sale  of  B.'s 
property;  B.  soon  after  became  bankrupt,  and  his  estate 
realised  nothing.  A.  obtained  an  order  from  the  Court  cf 
Bankruptcy  to  sell  the  mortgaged  property  therein  on  discon- 
tinuing proceedings  in  the  Landed  Estates*  Court  The  pro- 
I)erty  waa  sold  for  a  sum  less  than  the  amount  of  the  mort- 
gage:—FfW,  following  Appleby  v.  Duke  (1  Hare  303),  that 
the  assignees  of  the  bankrupt  were  not  entitled  to  the  costs 
incurred  by  them  in  and  about  the  said  sale  out  of  the  produce 
thereof.  There  is  no  practice  of  the  Court  as  to  allowing 
assignees'  fees  for  counsel  to  ad  vise"  filing  discharges  to  charges 
of  mortgagees.    In  re  Bradfokd         -  -  B.  V.  27 

BANKBTJFTC7— DEBTOB'S   SUMMONS. 

1. Alleged  partnership— 55  &  36  Ft>.,  c.  68,  s,  30— Co«<*.] 

A  siunmons  issued  against  two  persons  alleged  to  be  co-debtors 
amj  co-partners  was  dismissed  against  one  of  them,  it  appear- 
ing that  no  partnership  existed  in  point  of  fact,  although  the 
name  of  the  alleged  debtor  had,  with  his  own  consent,  been 
u>ed  to  obtain  ccutracts  for  the  actual  debtor.  Costs  will  not 
be  given  where  the  alleged  debtor's  own  conduct  has  led  to  the 
i-^suing  of  the  summons.    Campbell  v.  Dig  an       B.  VII.  17 

2 Bankruptcy  A,  Act,  1872,  ss.  20,  10— Bankrupt  and 

Insolvent  Act,  1857,  s.  28—3  O.  0.]  An  additional  fonn  was 
sanctioned,  whereby  two  or  more  creditors  may  join  in  issuing 
a  joint  debtor's  summons,  though  the  separate  debts  may  be 
under  £20,  if  their  joint  debts  are  sufficient  to  support  an 
adjudication.    In  re  D.  -  -  -  B.  XI.  22 

3. Mortgagor    and    Mortgagee — Intricate    questions    of 

account — Jurisdiction  of  Local  Bankruptcy  Court.]  The  Court 
of  Bankruptcy  is  not  the  Court  for  deciding  intricate  questions 
of  account  between  a  mortgagor  and  a  mortgagee  in  possession, 
and  a  debtor's  summons  in  which  the  question  arose  was  dis- 
missed with  costs  and  witnesses  expenses.    In  re  M. 

[B.  (Local)  XXIII.  M.  666 

4-. Motion   to   dismiss — Debt   contracted   before   August 

6/A,  1872—35  cfc  36  Vic,  c,  58,  ss.  22,  30,  80—18,  19  G.  O., 
1872.]  Upon  a  motion  by  a  debtor  to  dismiss  a  debtor's  sum- 
mon.4,  the  onus  lies  on  him  in  the  first  instance  to  oi)€n  and 
establish  a  case  sufiScient  to  displace  the  debtor's  summons. 
If  it  be  alleged  by  the  debtor  that  the  debt  on  which  the 
debtors  summons  was  issued  had  been  contracted  prior  to  the 
Bankruptcy  (Irehind)  Amendment  Act,  1872,  he  cannot  insist 
upon  that  circumstance  by  way  of  objection  to  the  debtor's 
summons  as  a  ground  for  dismissal  on  motion,  the  inquiry 
thereon   being  restricted   to   the   sole   question   whether   the 


BABKEUPTOr-DBBTOB'S  SUMMONS-«m/mii«f. 
debtor  is  indebted  to  the  summoning  creditor  in  more  or  less 
than  £20;  but,  such  circumstance,  by  reason  of  which  a  peti- 
tion for  an  order  of  adjudication  in  bankruptcy  could  not  be 
founded  on  the  debt,  may  be  relied  on  by  the  debtor  as  cause 
against  such  order  if  obtained,  or  else  he  may  take  advan- 
tage of  it  either  by  his  serving  a  cautionary  notice,  in  which 
case  the  summoning  creditor  would  -  thencefortli  proceed  at 
the  \)eril  of  costs,  or  by  moving  to  dismiss  the  debtor's  sum- 
mons, w^hereupon  the  summoning  creditor,  if  not  prepared  to 
sustain  the  debt,  can  withdraw  from  any  further  prosecution 
of  the  proceedings  on  terms.  In  re  Dbumgoole  ;  Ex  parte 
Dbumgoole  -  .  -  .  .    B.  XXI.  82 

5. Petitioning   creditor's   debt — Unliquidated  demand — 

Damages  on  re-sale  of  goods  purchased  at  auction— B.  A.  Act, 
1872,  s.  ZO— Contract— Statute  of  Frauds.]  The  debt  due  to 
a  petitioning  creditor,  ujDon  which  a  debtor's  summons  may 
be  granted,  under  the  B.  A.  Act,  1872,  sec.  30,  must  be  a 
liquidated  sum.  Where  goods  have  been  sold  by  auction, 
without  express  stipulation  for  re-sale  on  default  by  the 
vendee,  and  upon  such  default  the  vendor,  electing  to  treat 
the  sale  as  annulled,  has  re-sold  the  goods,  the  amoimt  of  the 
loss  ui»n  such  re-sale  does  not  constitute  a  "debt,"  upon 
which  a  debtor's  summons  will  be  granted.  In  re  H. ;  Ex 
parte  H.  ....  B.  XI.  112 

6. Service  of  notice  to  dismiss — Local  Bankruptcy  Rules 

(1888),  18,  19.]  "Where  the  creditor  apx)ear8  by  a  solicitor, 
notice  to  dismiss  a  debtor's  summons  must  be  served  at  the 
address  given  by  such  solicitor,  in  the  way  directed  by  Local 
Bankruptcy  Rules  (1888),  18,  19,  and  personal  service  upon 
the  creditor  is  not  sufficient  in  such  a  case.    Re  Cameron 

[B.  (Local)  XXVI.  108 

7. — r^  Service  on  lunatic.]    The  service  of  a  debtor's  sxmi- 
mons  on  a  lunatic  is  a  nullity.    Ritchie  t^.  Fitzfatbick 

[B.  (Local)  XXVI.  M.  621 

8. Staying  proceedings  on  a  debtor's  summons  pending 

suit  in  Court  of  Chancery-Promissory  note  passed  on  agree- 
m^nt  not  carried  out — Disputed  liability — B,  A,  Act,  1870,  see, 
30.]  On  foot  of  a  negociation  for  the  purchase  by  O.  from 
M.  D.  of  certain  premises,  C.  advanced  to  M.  D.  £2,000,  in 
respect  of  £1,000  whereof  a  promissory  note  was  passed  by 
M.  D.  to  C.  as  foUows: — "I  promise  to  pay  you,  on  demand, 
£1,000  value  received.  TTiis  promissory  note  is  to  represent 
£1,000  portion  of  the  premises,  as  per  our  agreement."  The 
'  agreement  not  having  been  carried  out,  M.  D.  filed  a  bill  in  the 
Court  of  Chancery  against  C.  for  specific  performance.  Sub- 
sequently, and  during  the  i)endancy  of  that  suit,  C.  issued  a 
debtor's  summons  against  M.  D.  in  respect  of  the  £2,000 
and  interest: — Held,  that  all  proceedings  on  the  debtor's 
summons  should  be  stayed  until  the  determination  of  the 
Chancery  suit,  and  that  the  alleged  debtor  should  not  be 
required  to  give  security  in  respect  of  the  alleged  debt.  In  re 
M.  D. B.  IX.  63 

BANKBT7PTCT— DEED  OF  ABBANGEMENT. 

Extension  of  time  for  filing — Deeds  of  Arrangement 

Act,  1887;  a.  9 — Deeds  of  Arrangement  Amendment  Act,  1890, 
s.  2  (1),  (2).]  The  time  for  filing  a  deed  of  arrangement  was 
extended,  on  an  affidavit  being  made  by  the  town  agent  of 
the  solicitor  that  search  had  been  made,  and  no  other  i)eti- 
tion  or  deed  of  arrangement  had  been  filed  by  the  debtor. 
Re  A.    -  -        a.  B.  D.  XXVI.  M.  403 

BASTKBTTPTCT-DISCHABGE  OF  BANKBTTFT. 

1 B.    A.    Act,    1872,    s,    25—12   G.    O.    1B12— Pauper 

prisoner  for  debt.]  Where  a  petition  of  bankruptcy  is  nob 
presented  against  a  jjauper  prisoner  for  debt,  who  has  made  a 
declaration  of  poverty,  the  Court  will  not,  on  a  creditor's 
application,  stay  the  debtor  from  being  released  from  custody, 
nor  impose  terms  as  to  his  obtaining  liis  discharge  evei)  though 
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it  be  shown  that  he  has  been  eruJlty  of  fraudulent  conduct 
towards  the  creditor,  or  though  it  be  alleged  that  his  declara- 
tion of  ]X>verty  is  untrue.  In  re  Anon.,  B.  VII.  169 ;  In  re 
E.  J.,  B.  VII.  170;  In  re  W.  B.  B.  170 

2 B,  A.  Act,  1872,  s.  26-«)  G.  0.  1872.]    The  bank- 

rupt  being  a  prisoner  for  debt,  and  having  surrendered,  the 
■  Court  ordered  that  he  should  be  released  from  custody,  it 
appearing  that  ho  was  possessed  of  no  cliattels  movable,  or 
other  property,  and  tiiat,  if  he  were  detained,  he  would  lose 
his  situation.    lie  Cregan       -  -  -        B.  VII.   11 


3.  B.  A.  Act,  1872,  *.  26 — Attachment  for  non-pai/meni 

of  money  under  Order  of  Court  of  Chancery — Jurisdiction.] 
A  bankrupt  having  been  arrested  under  an  attachment  for 
non-payment  of  money,  pursuant  to  a  decree  of  tlie  Court  of 
Chancery,  and  being  bo  in  custody  in  a  distant  gaol  at  tlie  time 
of  obtaining  his  protection,  applied  to  l>e  released  from 
custody.  It  appearing  that  obtaining  all  the  assistance  and 
information  required  from  3jim  would  be  impeded  by  re- 
mitting him  back  to  gaol,  and  that  additional  expense  to  the 
petitioning  creditors  would  be  thereby  entailed  without  a 
counter-balancing  advantage : —^cW,  that  the  bankrupt 
Fhould  be  released  from  custody.  Be  Wcdkcr  (VII.  61)  did- 
tinguished.    In  re  Cokmick    -  -  -        B.  VII.  71 

4.  B.  A.    Act,  1872,  «.    '^h— Offer  to  give    security— 

Allegations  of  fraud.]  The  detaining  creditor  of  a  bankrupt 
in  custody  for  a  debt  contracted  before  the  passing  of  tlie 
Bankruptcy  (Ir.)  Amendment  Act,  1872,  made  several  allega- 
tions of  fraud  against  him,  and  in  his  affidavit  pledged  his 
belief  that  the  bankrupt  would  abscond  from  IreUnd.  In  his 
"answering  affidavit  the  bankrupt-,  besides  denying  the  allege, 
tions  of  fraud,  declared  that  he  had  not,  and  never  had,  any 
intention  of  leaving  Ireland,  and  he  offered  to  enter  into  bail 
with  two  solvent  sureties  in  the  full  amount  of  his  liabilities 
to  remain  in  Ireland  and  abide  the  orders  of  th^  Court :  —Held, 
that  the  Court  would  not,  upon  general  allegations  of  fraud, 
refuse  to  exercise  its  jurisdiction,  and  release  a  bankrupt  in 
custody  for  debt  contracted  before  the  passing  of  the  Act, 
but  as  there  were  some  circumstances  of  suspicion  in  the  case, 
and  the  bankrupt  had  offered  to  give  security  for  remaining 
in  Ireland  and  abiding  the  orders  of  the  Court,  he  thould  be 
released  on  finding  two  sureties  to  enter  into  a  bond  to  the 
official  assignee  in  an  adequate  amount,  conditioned  to  remain 
in  Ireland,  to  attend  the  Court,  and  to  abide  its  orders.  The 
Court  has  now  no  jwwer  to  keep  a  debtor  in  custody  for  tlio 
mere  purpose  of  puni.shment.    In  the  matter  of  IMallon 

[B.  VII.  73 

*• ^'  ^«  ^clf  1872,  8.  2£i—Non-eomplianec  with  Order  of 

Court  of  Chancery—Jurisdiction.]  An  attachment  for  non- 
pajTnent  of  money  under  an  order  of  the  Court  of  Chancery  is 
an  attaclmient  for  non-payment  of  a  debt  within  the  meaning 
of  35  &  36  Vic,  o.  58,  s.  26;  and  the  Court  of  Bankruptcv  is 
invested  w4th  jurisdiction,  which,  in  its  discretion,  it  will  exer- 
cise in  fitting  cases,  to  discharge  bankrupts  from  custody  under 
such  attachments.  Where  a  bankrupt  had,  under  such  process, 
been  arrested  and  was  in  custody  thereunder  at  the  time  of 
obtaining  his  protection,  and  it  appeared  that  the  attachment 
w-as  issued  in  a  suit  wherein  the  bankrupt  was  a  defendant 
charged  by  the  bill  with  commission  of  fraud,  and  therein  a 
decree  pro  eonfcsso  was  had  against  him,  but  no  application 
had  been  made  to  the  Court  of  Chancery  on  his  behalf  in  re- 
spect of  said  matters,  and  the  bankrupt  stated  only  in  general 
terms  that  he  had  a  meritorious  defence  to  said  hill:— Bcld 
that,  before  entertaining  an  application  for  his  discharge,  the 
Court  would  require  his  accounting  statement  to  be  filed  and 
vouched  by  him,  and  reported  upon  by  the  officer.  On  this 
being  done  the  bankrupt  was  discharged  In  the  matter  of 
Walker     -  -  .  .     b.  VII.  61  and  73  (n.). 


BANKBTTBTOT— BISCLAIliEB. 

!• Of  lease— By  assignees.]    Where  the  assignees  of  a 

bankrupt  liave  elected  under  the  B.  and  I.  Act,  1857,  sec.  271, 
not  to  accept  the  bankrupt's  interest  in  a  lease,  a  disclaimer 
under  the  B.  A.  Act,  1872,  sec.  97,  is  unnecessary.    Be  Coxnob 

[B.  VIII.  71 

2. Of  lease — Extension  of  time.]    Leave  was  given  to 

the  assignees  for  an  extension  of  time  to  disclaim  a  lease,  upon 
the  terms  of  their  paying  the  rent  up  to  the  extended  date  in 
case  they  disclaimed.    In  re  Botle  B.  VIII.  M.  88 


3. Of  lease — Bight  of  landlord  to  rent  of  premises  leased 

to  bankrupt  fill  disclaimer  by  Official  Assignee — Election  of 
assignee  to  take  premises— 20  &  21  Vic,  e.  60,  ss,  267,  268,  271 
—Bankruptcy  Amendment  Act,  1872,  s.  97— (/.  0.  114 — Appor- 
tionment Act,  1870,  s.  2.]  The  landlord  of  premises  of  which 
the  bankrupt  was  lessee,  and  which  the  assignee  in  bankruptcy 
has  elected  to  tjdce,  and  subsequently  disclaimed,  is  not  en- 
titled as  of  right  to  the  rent  accruing  between  adjudication 
and  disclaimer,  or  to  any  compensation  for  the  assignee's  occu- 
pation, unless  he  can  establish  a  case  of  special  circumstanced 
under  the  97th  Section  of  the  Bankruptcy  Amendment  Act, 
1872.  On  disclaimer  by  the  assignee  under  this  section  the 
landlord  becomes  a  creditor  for  the  proportion  of  the  current 
gale  up  to  adjudication.    In  re  Thompson.    In  re  Low 

[B.  (Looal)  XXVI.  15 

BANKBTJBTCY— ESTATE. 

!• Action  by  bankrupt— Bight  of  action  vested  in  assig- 
nees.] In  an  action  brought  to  recover  damages  the  plaintiff 
complained  that  the  defendant,  after  the  plaintiff  had  paid 
a  debt  to  him,  marked  judgment  and  issued  execution  in  re*- 
spect  of  it,  in  consequence  whereof  the  plaintiff  lost  credit, 
and  had  to  obtain  tlie  protection  of  the  Court  of  Bankrupt^-. 
The  second  count  alleged  that  the  judgment  was  maliciously 
marked.  The  third  count  alleged  that  the  defendant  broke  and 
entered  a  shop  belonging  to  the  plaintiff,  and  disturbetl  him  .ind 
his  family  in  the  possession  thereof,  and  seized  his  goods,  which 
he  was  obliged  to  pay  money  to  recover  back,  thereby  suffer- 
ing in  credit.  The  defendant  pleaded  as  a  defence  to  all  the 
causes  of  action  (save  as  to  the  injury  to  the  plaintiff's  credit, 
and  his  being  obliged  to  obtain  the  protection  of  the  Bauk- 
rui>tcy  Court,  and  the  disturbance  to  him  and  his  family), 
that  the  right  of  action  vested  in  the  assignees: — Held,  on 
demurrer,  tliat  the  defence  was  good  as  far  as  it  related  to 
the  first  and  second  counts,  but  l)ad  as  regarded  the  third 
count,  which  was  for  tre.^iwss  to  real  estate,  with  matters  of 
aggravation.    Byrne   r.   Laiibey         €4.  B.  D.  XII.  M.  46 


2. Assignm<:nt    of    propcrty^Validity    of    deed.]    The 

majority  of  a  bankrupt's  creditors  agreed  to  take  a  composi- 
tion payable  in  three  instalments.  Three  creditors  refused 
to  agree  to  this  unless  paj-ment  of  the  last  instalment  was 
secured.  A.,  another  creditor,  refused  to  agree  to  it  In  con- 
sideration of  A.  securing  jmyment  of  the  last  instalment  to 
the  three  creditors,  the  bankrupt  by  deed  conveyed  premises 
to  A.,  to  secure  to  A.  paj-ment  in  full  of  his  own  debt  and 
against  loss  from  his  having  secured  payment  of  the  instal- 
ment ;  but  the  deed  left  unaffected  a  large  residue  of  the 
bankrupt's  property :  —Held,  reversing  the  order  of  the  Court 
below,  that  the  deed  was  valid.     In  re  Gass 

[Ch.  A.  II.  M.  40 

3. Dismissing   conditional  order  for  sale  of  policy  of 

insurance— Adjournment  pending  decision  of  Court  of  /oir.] 
The  Court  dismissed  a  conditional  order  for  sale  of  a  policy  of 
insurance  which  had  been  obtained  by  the  assignees,  on  the 
ground  that  it  had  been  adjourned  pending  the  decision  of  a 
Court  of  law,  which  decision  had  been  given  in  favour  of  B., 
who  obtained  the  money  thereunder.    Bradley  r.  James 
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4. Execution  levied  against  trader  by  seizure  and  sale  of 

goods  for  not  less  than  £20 — Trader  adjudicated  bankrupt — 
Claim  by  execution  debtor  to  proceeds  of  levy — Notice  to  sheriff 
of  petition — Time  within  which  to  be  served — Service  oh  Re- 
turning 0/Kcer—ZS  &  36  Vic,  c.  57,  ss.  21,  54—3  &  4  Vic,  c 
105,  *.  45.]  Tlie  fourteen  days  prescribed  by  the  Bankruptcy 
(Ireland)  Amendment  Act,  1872,  sec.  54,  within  which  notice 
should  be  served  on  the  sheriff  of  a  bankruptcy  petition  having 
been  presented  by  or  against  a  trader  whose  goods  have  been 
taken  in  execution,  in  order  to  entitle  the  trader's  assignees  to 
the  proceeds  of  the  sale,  conmieuce  to  run,  not  from  the  date 
of  the  actual  receipt  of  such  proceeds,  but  from  the  date  of  the 
sale  under  the  execution.  The  service  on  the  sheriff's  return- 
ing officer  of  notice  of  such  petition  having  been  presented  is 
not  a  suflBcient  service  upon  the  sheriff  within  that  section,  in 
ordfcT  to  entitle  the  assignees  to  th^  prbceeds  of  the  seizure  and 
Bale.    Re  0'Callagha.\  -  -  -  B.  IX.  96 

6. Goods  obtained  by  fraud — Return  to  vendor.'\    Goods 

obtained  xmder  circumstances  which  lead  the  Court  to  believe 
that  they  were  purcliased  with  a  preconceived  design  of  never 
paying  for  them  will  not,  ui»n  the  purchaser's  bankruptcy, 
paaa  to  his  assignee,  but  will  \y&  returned  to  the  vendor.  Re 
Gaffskt B.  II.  3/.  317 

8. Money  paid  to  sheriff  in  part  discharge  of  debt — 

Consent  of  execution  ereditor.l  Money  paid  to  a  sheriff's  officer, 
in  part  discharge  of  a  judgment  debt,  as  an  inducement  to 
delay  sale,  i«  not  relieved  from  the  operation  of  the  Bankrupt 
and  Insolvent  Act,  1872,  s.  54,  unless  the  jiayment  has  been 
made  with  the  consent  of  the  execution  creditor.  If  paid  with 
such  consent,  the  sheriff  is  entitled  to  deduct  his  expenses  under 
3G.  0.,  1885.    Re  Best     -  -    B.  (Local)  XXVII.  16 

7. WUl — Construction — Direction   to   carry    on   trade — 

Request  subject  to  legacies  and  annuity — Annuity  payable  out 
of  trade  profits— Liability  of  assets  to  trade  debts.]  A  testator 
bequeathed  to  F.  the  premises  in  which  he  carried  on  his  trade, 
together  with  the  stock,  &c.,  subject  to  certain  legacies,  and 
an  annuity  to  his  wife  to  be  ijaid  by  F.  "  out  of  the  profits  of 
the  business  to  be  carried  on  by  F. "  in  the  testator's  house ; 
and  should  F.  at  any  time  *'  wish  to  discontinue  carrying  on 
said  business,"  the  annuity  to  the  testator's  wife  should  cease, 
and  she  was  to  be  paid  £1,000  in  full  for  all  claims.  F.  was 
appointed  residuary  legatee  and  executor.  He  continued  to 
carry  on  the  trade  with  the  assets,  contracted  trade  debts  to  an 
amount  larger  than  he  had  assets  to  meet,  and  was  adjudged 
bankrupt :  — Heldf  that  the  will  contained  such  a  direction  to 
carry  on  the  trade  that  on  F.'s  bankruptcy  the  trade  assets 
existing  at  the  time  of  the  testator's  death,  and  those  substi- 
tuted therefor,  -were  affected,  and  rendered  liable  to  be  ad- 
ministered by  the  Court  of  Bankruptcy.    Hall  v.  Fennell 

[Oh.  A.  X.  1 

Gift  to  wife  without  trustee.  XXIV.  M.  846 

See  Husband  and  AVipb.    11. 

Tenant-right  interest  in  tenancy— Leave  to  sell. 

[XVI.  M,  106 
See  Land  Law  (Ibeland)  Act,  1881.    30. 

BANXBTJPTCT— PINAIi    EXAMINATION. 

!• Absconding  bankrupt — Ad journment  Bine  die,]    "When 

a  bankrupt  has  absconded  and  never  surrendered,  the  practice  is 
to  adjourn  the  hearing  sine  die,  when  the  case  comes  on  for 
final  examination.    Re  Stephens  -        B.  III.  Af.  449 

2. Adjournment.]  The  final  examination  of  a  bank- 
nipt,  who.^e  case  presented  a  disastrous  course  of  trading,  was 
adjourned  sine  die.    In  re  ODwyer  B.  VIII.  M.  401 

0 

3» Adjournment »1  The  final  examination  of  the  bank- 
rupt was  adjourned  on  his  application,  it  being  stated  that  the 


BANKRUPTCY-PINAIi    BXAliINATION-co«/6itteA 
debts  in  respect  of  which  the  adjudication  took  place  had  been 
contracted  when  the  bankrupt  was  an  infant.    In  re  Dohebty 

[B.  XI.  M,  41 
4. Adjournfhent.]    When    there  is    a  deficiency    unac- 
counted for,  the  examination  will  be  adjourned  sine  die.    Re 
Cleary B.  III.  M.  263 

6. Assignee's  duty — Adjournment.]    Tliere   is  necessity 

for  the  most  rigid  enquiry  where  books  are  not  accurately  kept, 
and  where  two  schedules  have  been  filed  contradictory  of  each 
other.  An  adjournment  sine  die  under  the  140th  {Section 
ought  to  be  confined  to  the  purpose  of  comiJelUng  discovery 
as  to  the  property  of  the  bankrupt,  and  ample  time  will  be 
given  for  that  purpose.    Re  Beck    -  -       B.  I.  M.  643 

6. Conduct  of  bankrupts.]    The  final  examination  was 

allowed  to  be  passed  upon  a  distinct  undertaking  by  the  bank- 
rupts that  they  would  assist  the  assignees  in  every  way  in 
winding  up  the  matter  and  realising  the  outstanding  state. 
In  re  Spotten  &  Co.  -  -  -       B.  X.  M.  408 

7. Improper   claim   by    bankrupt — Absence   of    books.] 

Where  a  bankrupt  put  forward  an  unfounded  and  impudent 
imputation  of  forgery,  and  kept  no  books,  the  passing  of  his 
final  examination  was  susi)ended  for  four  months.    Re  Devlin 

[B.  I.  M.  634 

8. Removing    property — Keeping  no    books — Collusion.] 

The  Court  refused  to  pass  the  final  examination  of  a  bankrupt 
who  had  removed  his  property,  jjroduced  no  books  or  accounts, 
and  failed  to  make  a  true  and  full  discovery  of  his  estate  and 
effects.    Re  Stewart  -  ^  -         B.  I.  3f.  281 

BAITKBXTPTCY— PBAITDTTLBITT  PBEFEBSNCS. 

1. Costs  of  creditor  taking  evidence  to  ascertain  facts.] 

To  make  an  assignment  of  goods  or  payment  of  money  a 
fraudulent  preference,  the  delivery  or  payment  must  be  made 
in  immediate  contemplation  of  bankruptcy,-  and  must  be  alto- 
gether voluntary  on  the  part  of  the  bankrupt.  Where  the 
creditors  get  an  opportunity  of  impeaching  transactions  as  a 
voluntary  preference  by  filing  a  charge,  and  decline  to  do  so, 
the  Court  will  decide  in  favour  of  the  bankrupt ;  but  if  the  case 
was  one  that  ought  to  have  been  inquired  into,  the  creditor 
taking  evidence  to  ascertain  facts  will  get  costs.  In  re 
Beverley  and  Gibson        •  -  -       B.  IV.  M.  229 

2. The  existing  Irish  bankruptcy  law  is  not  sufficient  to 

prevent  fraudulent  preference.     Re  Orr  B.  I.  M,  84 

3. Inability  to  pay  debts  as  they  become  due— Pressure 

by  preferred  creditor — Title  of  assignees — Relation  back — Act 
of  Bankruptcy — Creditors*  petition— B.  ds  I.  Act,  1857,  ss. 
267,  268,  328—2?.  A.  Act,  1872,  *.  53.]  The  effect  of  sec  53 
of  the  Bankruptcy  (Ir.)  Amendment  Act,  1872  (35  &  36  Vic, 
c  58),  is  that,  as  far  as  relates  to  the  question  of  preferring 
a  creditor,  the  old  law,  requiring  the  act  of  preference  to  be 
the  voluntary  and  spontaneous  act  of  the  debtor,  still  applies^ 
and  accordingly,  if  the  sole  motive  actuating  the  debtor  is 
not  any  pressure  or  demand  by  the  creditor,  but  to  give  tliP 
creditor  a  preference  over  others,  the  transaction  will  be  void 
against  the  assignees,  if  the  debtor  at  the  date  of  if  was  un- 
able to  pay  his  debts,  as  they  became  due,  from  his  own 
moneys  (which  he  would  be  if  he  could  have  paid  them, 
merely  had  time  been  afforded  to  him  for  the  investigation 
of  usurious  and  exorbitant  demands  against  him),  should  the 
debtor  be  adjudged  bankrupt  within  three  months  afterwards, 
provided  that  the  creditor  was  not  a  purchaser,  payee,  or  in- 
cumbrancer in  good  faith  and  for  a  valuable  consideration; 
but,  the  latter  clause  could  not  be  relied  on  by  a  creditor  who 
was  himself  a  party  to  a  former  act  of  bankruptcy  committed 
by  the  bankrupt,  and  who  was  aware  of  the  latter's  emborass- 
nient,  and  presumably  aware  of  his  intention  to  leave  the 
country  on  the  day  after  the  transaction,  such  leaving  the 
country  (alleged  to  have  been  with  intent  to  defeat  OT^ehi^ 
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his  creditors)  being  the  act  of  bankruptoy  on  which  he  was 
adjudged  bankrupt.  When  a  debtor  is  adjudged  bankrupt, 
not  on  his  own  i)etition,  but  on  that  of  a  creditor  whose 
debt  was  due  at  the  date  of  the  commission  of  an  act  of  bank- 
ruptcy committed  earlier  than  that  on  which  the  petition  is 
founded,  the  title  of  the  assignees  to  the  bankrupt's  proi)erty 
relates  back  to  such  earlier  act  of  bankruptcy,  if  it  could 
have  been  made  available  by  the  petitioning  creditor  for  the 
purpose  of  supporting  the  order  of  adjudication.  The  Mcr- 
ehatU  Banking  Co.  of  London  v.  Spottcn  and  other*  (XI.  153), 
distinguished.    Deebing  v.  Eobebts  ;  In  re  Domvile 

[B.  XII.  U8 

4. Motion   to   enter   verdict    for    defendants."]    T.    was 

an  under-agent  of  the  defendants,  and  about  the  4th  of  each 
month  he  settled  with  the  defendants.  In  the  end  of  Decem- 
ber, 1869,  the  defendants'  representative,  L.,  told  T.  that  he 
should  keep  the  defendants  safe.  On  the  four  days  before  his 
bankruptcy  on  the  5th  of  January  T.  sent  sums  of  money  to 
the  defendants.  Large  sums  were  due  to  T.  from  customers 
of  the  defendants,  a  great  part  of  which  the  plaintiffs  col- 
lected. Tlie  jury  found  for  the  plaintiffs,  on  the  ground  that 
the  payments  before  bankruptcy  were  fraudulent  preferences. 
The  Court  directed  a  verdict  to  be  entered  for  the  defendants. 
Taylob's  Assignees   r.   Killaleagh  Flax   Company 

[C.  P.  IV.  M.  272 

6. Mortgage  for  antecedent  debt  and  future  advance* — 

Machinery — Registry  of  mortgage  deed."]  A  mortgage  to  secure 
an  antecedent  debt  and  future  advances  was  held  to  include 
fixed  machinery,  but  not^  machinery  which  was  kept  steady 
by  its  own  weight :  and  as  the  mortgage  had  not  been  kept 
secret,  or  been  fraudulently  contracted,  the  mortgagees  were 
allowed  to  claim  under  it.    In  re  Tate  &  Co. 

[B.  I.  M,  779 

6.  New  tHal."]    A  traveller,   who  was    agent  for   an 

insurance  company,  being;  in  embarrassed  circumstances, 
transmitted  without  any  application  of  the  company  the 
balance  in  his  hands  on  the  2nd  of  January.  On  the  3rd  of 
January  he  8usi)ended  x)ayment.  In  an  action  by  his  assignees 
against  the  company  for  the  balance  the  trader  stated  that  he 
considered  the  money  trust-money,  and  feared  the  prosecu- 
tion for  embezzlement  if  he  retained  it.  There  was  a  verdict 
for  the  plaintiffs,  but  the  Court  granted  a  new  trial. 
Assignees  op  Taylob  v.  Thompson    -    C.  P.  IV.  M.  272 

7.  Reckless    trading— Debt    fraudulently    contracted.] 

Where  reckless  trading  and  fraudulent  preference  by  a  bank- 
rupt were  shown  the  Court  adjourned  granting  his  certificate 
for  nine  months.    Re  Doyle    -  -  -    B.  I.  i/.  228 

8. Voluntary    act  of    bankruptcy— Contemplation     of 

bankruptcy*]  In  order  that  an  act,  which  would  cause  a  dis- 
tribution of  assets  different  from  what  would  be  made  in 
bankruptcy,  may  be  constituted  a  fraudulent  preference,  it 
must  be  an  act  done  in  contemplation  of  immediate  bank- 
ruptcy and  on  the  mere  motion  of  the  bankrupt.  C.  having 
purchased,  through  M.,  a  cargo  of  maize,  and  being  able  to 
jjay  a  iwrtion  only  of  the  purchase  money,  -M.,  in  order  to  aid 
C.  in  paying  the  residue,  procured  certain  mercantile  firms 
to  accept  bills  of  exchange  amounting  to  £6,000,  drawn  by 
C,  the  acceptors  being  guaranteed  by  M.  against  all  liability. 
C  discounted  the  bills  with  the  Provincial  Bank.  At  the 
instance  of  the  manager  of  the  bank  (who  was  aware  that  C. 
was  in  pecuniary  difficulties,  but  who  did  not  apprehend 
bankruptcy),  C,  in  January,  1873,  deposited  with  liim  cer- 
tain trade  bills  as  a  security  to  the  bank  for  the  bills  for 
£6,000  previously  discounted.  On  February  3rd,  1873,  the 
manager  of  the  bank,  at  the  instance  of  M.,  applied  to  C. 
in  reference  to  M.'s  liability  on  his  guarantee,  and  it  was 
arranged  that,  after  satisfying  the  obligations  to  the  bank, 
the  proceeds  of  the  trade  bills  should  be  held  by  the  bank  as 
a  security   for   M.     The    bills    guaranteed    by    M.    came   to 
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maturity  on  February  7,  1873,  and  were  taken  up  by  the 
acceptors,  to  whom  M.  had  become  liable;  and  on  March 
14th,  1873,  C.  was  adjudicated  bankrupt : —fl'cW,  that  the 
dealing  with  the  trade  bills  did  not  amount  to  a  fraudulent 
preference.     Re  Cabew  -  -  -  ■    B.  VIII.  90 


BAKKBTTPTCT— JUBISDICTIOlSr. 

1.  Adjudication  in  Ireland  the  day  after  sequestration 

in  Scotland.]  A  man  was  adjudicated  a  bankrupt  in  Ireland  ou 
the  day  after  the  date  of  the  confirmation  of  the  Scotch 
sequestration  over  his  property  and  effects: — Held,  that  the 
adjudication  in  Ireland  should  be  annulled,  and  if  any  creditor 
objected,  he  should  apply  to  the  sheriff  who  had  confirmed  the 
sequestration  to  recall  it,  on  showing  the  balance  of  con- 
venience.   Re  Hector    -  -  -  B.  IV.  M,  662 

2. Committed.]      Tlio    Court    of    Bankruptcy   has   no 

jurisdiction  to  commit  for  **  unsatisfactory  answering*'  (under 
8.  385  of  the  Bankruptcy  Act,  1857)  a  person  brought  before 
it  as  a  witness  and  surety  merely  in  an  arrangement  matter. 
Re  J.  O'Malley  -    €4.  B.  D.  XXVII.  M.  486 

3. ConAiet  of — Agent  of  company  liquidating  in  Enff' 

land — Agent  adjudicated  bankrupt  in  Ireland — Proof  of  dibt 
by  liquidator — Submission  to  jurisdiction — Substitution  of  olfur 
liquidator — Power  of  attorney — Revocation  by  bankruptcy  of 
agent — Default  of  agent — Accounts — Where  to  be  taken.]  H.  & 
Co.,  while  carrying  on  business  in  London,  employed  S.  as 
their  agent  for  disposal  of  their  merchandise  in  Ireland ;  and 
by  a  deed  executed  between  them  on  Jime  15,  1875,  it  was 
provided  that  S.  should  collect  all  debts  due  to  H.  &  Co.,  con- 
tracted through  his  agency,  and  should  accept  the  drafts  of  II. 
&  Co.  to  a  certain  amount,  as  being  the  average  amount  of  such 
debts ;  and  that  he  should  lodge  in  bank  all  moneys  received, 
on  account  of  and  in  discharge  of  such  acceptances.  The  deed 
contained  a  power  of  attorney  appointing  8.  irrevocably  so  loug. 
and  no  longer,  as  he  should  carry  out  the  provisions  of  tlie 
deed :  and  it  was  further  provided  that  when  U.  &  Co.  should 
have  indenmified  S.  from  all  liability  and  loss,  as  therein  men- 
tioned, the  deed  should,  at  the  pleasure  of  either  party,  ceise 
to  be  binding.  In  July,  1875,  U.  &  Co.  went  into  a  voluntary 
liquidation  in  England.  S.  was  adjudicated  bankrupt  in  Ire- 
land in  December  followuig.  In  March,  1876,  C,  as  liquidator 
of  U.  &  Co.,  exhibited  a  proof  of  debt  in  respeot  of  Sb's  accept- 
ances, in  the  matter  of  S.'s  bankruptcy,  and  afterwards,  under 
the  order  of  the  Court,  furnished  an  account  respecting  the 
same.  On  May  6th  an  order  was  pronounced,  directing  that 
the  liquidation  of  II.  &  Co.  should  be. carried  out  thenceforth 
under  the  supervision  of  the  Court  in  England;  and  on  May 
11th  C.  was  discharged  as  the  liquidator  of  U.  &  Co.,  and  M. 
was  appointed  in  substitution,  it  was  alleged  that  a  portion 
of  the  proceeds  of  the  debts  collected  by  S.  were  not  lodged  by 
him  in  bank,  as  provided  for  by  the  deed ;  and  no  proof  was 
entered  ou  foot  of  any  of  his  acceptances.  On  his  assignee 
moving  that  both  M.  and  C.  should  pay  to  them  the  amount  of 
debts  collected  by  them  due  to  II.  &  Co.,  and  that  M.  and  C. 
should  be  restrained  by  injunction  from  collecting  or  receiving 
such  debts :  — Held,  that  the  motion  should  be  refused.  In  re 
Sheridax B.  XI.  23 

4. Debts  contracted  in  England — Limited  trading  in  Ire- 
land— Petition  to  annul  adjudication  on  ground  of  no  bona  fide 
trading  in  Ireland.]  When  an  English  trader  contracts  m 
England  large  debts,  and  then  comes  to  Ireland  and  trades  here 
to  a  very  limited  extent  as  a  commission  agent,  and  has  only 
one  Irish  trade  debt;  and  English  creditors  x^ctition  to  annul 
the  bankruptcy  ou  the  ground  that  there  has  not  been  any 
trading  in  Ireland ;  this  Court  will  annul  it,  in  order  that  he 
may  be  remitted  back  to  the  jurisdiction  within  which  the 
debts  were  contracted.    In  the  matter  of  Uobner 
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6. Guardian  ad  Mien^— Jurisdiction  of  Court  of  Bank- 
ruptcy to  appoint — Minor^B  interest  a/fected.]  The  Court  has 
jurisdiction  to  apiwint  a  guardian  ad  litem  to  a  minor,  wiio.se 
interests  are  affected  by  proceedings  in  Bankruptcy,  for  the 
pi'rposc  of  representing  and  protecting  the  interests  of  such 
m'uor  and  binding  lus  rights,  where  such  appointment  is 
necessary  for  the  purpose  of  doing  complete  justice  or  making 
a  complete  distribution  of  property  in  the  case,  lie  Flynn 
(VIII.  112)  overruled.  In  re  D'Abcy  ;  Ex  parte  The  National 
Bank B.  XI.  6 

6. Habeas  corpus  ad  testifieandum — Trial  of  issues  in 

Court  of  Bankruptcy— Witness  in  prison.]  The  Court  of  Bank- 
ruptcy has  no  jurisdiction  to  compel  the  attendance  at  a  trial 
before  it  of  a  material  witness  who  is  in  gaol  under  a  sentence 
of  imprisonment.    Be  Smith      -  -   C.C.  VIII.  M.  564 

7. Mutual  debts  and  credits — Creditor  receiving  undue 

proportion  of  dividend — Attomey^s  lien.]  G.  brought  several 
actions  against  M.,  two  of  which  went  to  trial.  In  one  G. 
succeeded,  and  in  another  he  failed.  In  the  remaining  actions 
niles  were  entered  under  the  C.  L.  P.  (Ir.)  Act,  1853  (16  & 
17  A'ic,  c.  113,  8.  106),  and  orders  for  costs  having  the  effect 
of  judgments  of  non-suit  were  obtained.  M.  afterwards  be- 
came bankrupt,  and  G.  was  returned  on  his  schedule  as  a 
creditor  for  the  debt  of  costs  recovered  by  him  in  the  action 
iu  which  he  succeeded,  and  received  his  dividend  on  the 
amount  without  any  deduction  in  respect  of  the  other  actions. 
Tlie  attorney  of  M.,  long  after  the  bankrupt's  estate  liad  been 
wound  up,  brought  an  action  in  the  bankrupt's  name,  in  the 
Queen's  Bench,  in  England,  for  the  amount  of  the  costs  due 
by  G.  to  M.  To  this  action  G.  pleaded  a  set-off  on  the 
judgment  recovered  by  him;  and  a  replication,  on  equitable 
^Tounds,  having  failed  on  demurrer,  the  action  terminated  in 
favour  of  G.  The  attorney  for  M.  having  applied  for  an  order 
that  G-  should  bring  into  Court  the  amount  of  dividend  over- 
paid to  him;  or  that  the  solicitor  should  be  i)ermitted  to 
bring  an  action  for  the  amount  in  the  nam«  of  the  assignees :  — 
Hddf  that  ujxm  a  piroper  indemnity  being  given  by  the  soli- 
citor, he  should  be  at  liberty  to  bring  an  action  against  G.  in 
the  name  of  the  assignees  for  the  amount  of  the  dividend 
overpaid  to  G.  In  the  matter  of  Mebceb  -  B.  VII.  32 
8* Setting  aside  agreement  as  fraudulent — Declara- 
tion of  trust  by  bankrupt  in  favour  of  infant  children— Ap- 
IHfintmcnt  of  guardian  —  Binding  rights  of  minors.]  The 
Court  of  Bankruptcy  will  not  set  aside  a  fraudulent  agree- 
DJent  executed  by  a  bankrupt  where  same  comprises  a  valid 
dedvation  of  trust  in  favour  of  infant  children,  the  Court 
not  ha\-ing  jurisdiction  to  appoint  guardians  for  the  infants, 
or  to  bind  their  rights  by  an  order  setting  aside  the  instru- 
ment.   Be  Fltnn  -  -  -  -   B.  VIII.  112 

©• Setting    aside    lease    at    undervalue    made    shortly 

before  adjudication^Lessee  refusing  to  submit  to  jurisdiction 
"Action  by  lessee  against  messenger  of  Court  for  trespass  on 
pnmiscs  demised— B.  A.  Act,  1872,  sees.  6,  66,  6d—B.  tfc  /. 
Act,  1857,  ss.  19,  24^1.]  Where  B.,  a  tenant  for  life,  had  made 
a  lease,  verj'  shortly  before  being  adjudged  a  bankrupt,  cf 
the  whole  of  his  estate  in  his  mansion  house  and  demesne  to 
his  confidential  ser^-ant,  at  what  appeared  to  the  Court  to  be 
a  gross  undervalue ;  and  the  lessee  had  instituted  an  action  of 
treiinss  against  a  messenger  of  the  Court  of  Bankruptcy,  in 
respect  of  an  entry  on  the  demised  premises  under  the  warrant 
of  the  Court: — Held  (affirming  the  decision  of  Harrison,  J.), 
that  although  the  lessee  refused  to  appear  and  submit  to  its 
jurisdiction,  the  Court  of  Bankruptcy  had  power  to  set  aside 
the  lease,  and  to  grant  an  injunction  restraining  the  lessee 
from  prosecuting  the  action— it  being  expedient  and  necessary 
for  the  Court  to  decide  the  questions  involved,  for  the  purpose 
of  doing  complete  justice,  and  making  a  complete  distribution 
of  property,  in  the  matter  of  the  lessor's  bankruiHcy.  Be 
Flynn  (VUI.,  112),  discussed.    In  re  DoMViLE 

[B.  VIII.  196;  Ch.  A.  IX.  21 

Setting  aside  deed  -  -  -  -  -    X.  123 

See  Baskbuptct— Obdeb  and  Disposition.    3. 


BANKBUPTCT— OBBEB  AND  DISPOSITION. 

1. Goods  in  order  and  disposition  of  bankrupt — Sale  by 

assignees  without  an  order  made  by  the  Court — Subsequent 
ratification  by  the  Court— B.  &  I.  {Ir.)  Act,  1857,  see.  313.] 
Where  the  Court  of  Bankruptcy  has  not  made  an  order  under 
the  reputed  ownership  clause  of  the  Bankrupt  and  Insolvent 
Act,  1857,  for  the  sale  of  goods  in  the  bankrupt's  ix)ssession, 
but,  subsequently  to  a  sale  of  the  goods,  has  ordered  the  pro- 
ceeds to  be  i>aid  into  Court  for  distribution  to  the  creditors 
and  has  accepted  such  proceeds  thereupon,  this  adoption  of  the 
sale  may  be  deemed  equivalent,  as  a  ratification  and  confirma- 
tion thereof,  to  a  precedent  order  directing  the  sale.  Thb 
Blake  and  Goodtear  Boot  and  Shoe  Machineky  Co.  v. 
Moore  and  Habbison    -  -  -      €4.  B.  D.  XV.  60 

2. Policy  of  insurance — Assignment  of  policy— Notice 

of  assignment— Absence  of  order  of  Court  of  Bankruptcy  to 
sell — Interpleader — Equitable  interest — Outstanding  estate  in 
third  person— 2Q  Js  21  Fic,  c.  60,  ss.  2!bl^  313—30  <jt  31  Tic, 
e.  144—32  <fc  33  Vic,  c.  71,  s.  13.]  M'B.  assigned  a  policy  of 
insurance,  effected  on  his  own  life,  to  two  trustees,  by  a  deed 
of  settlement,  dated  March  17th,  1866,  with  power  to  receive 
and  recover  the  moneys,  and  give  effectual  discharges  therefor, 
lie  was  adjudged  bankrupt  on  August  14th,  1874,  and  died 
in  the  following  year.  Upon  his  death  the  sum  assured  was 
claimed  by  B.,  as  alleged  surviving  trustee  of  the  settlement, 
and  by  tho  assignees  in  bankruptcy  respectively.  B.  then 
brought  an  action  against  the  Insurance  Company,  and  they 
obtained  an  order,  directing  him  and  the  assignees  to  interplead. 
Prior  to  the  trial  of  the  issue,  the  Court  of  Bankruptcy  had 
made  an  order  to  sell  the  goods  as  having  been  in  the  re- 
puted ownership  of  M*B.,  under  the  order  and  disjiositiou 
clause  of  the  Bankrupt  and  Insolvent  Act,  1857 ;  but  an  order 
was  made  giving  the  assignees  liberty  to  intervene  m  the  action 
instituted  by  B.  against  the  Insurance  Company.  At  the 
trial,  the  attorney  who  luul  x>repared  the  settlement  deposed 
that  he  believed  he  had  given  notice  of  it  to  the  Insurance 
Company,  but  there  was  no  other  evidence  that  notice  had 
been  given  before  the  bankruptcy.  After  the  bankruptcy 
notice  was  giv«i.  There  was  some  evidence,  but  not  very 
satisfactory,  that  B.'s  co- trustee  who  had  not  been  joined  as 
a  co-plaintiff,  was  dead: — Held,  that  there  was  no  evidence 
to  go  to  the  jury  of  notice  to  the  Company,  so  as  to  take  the 
pjoUcy  out  of  the  operation  of  the  order  and  disposition  clause ; 
but  that  the  assignees  could  not  avail  themselves  of  their 
alleged  right,  under  that  clause,  without  an  order  from  the 
Court  of  Bankruptcy  to  sell — the  permission  to  intervene  in 
the  action  not  being  sufficient  for  that  purpose: — Held,  fur- 
ther, that  under  30  &  31  Vic,  c.  144,  the  pkintiff's  interest 
was  legal,  and  not  merely  equitable,  as  notice  had  been  given 
to  the  Insurance  Company  after  the  bankruptcy ;  and  that  the 
non-joinder  of  his  co-trustee,  if  alive,  sliould  not  be  i)ermitted 
to  defeat  the  plaintiff's  right  to  recover  in  the  interpleader 
issue.    Bradley  v.  Jauim  -  -  .       E.  X.  ISO 

3. Policy   of   insurance — Consent    and   permission    of 

assignee — Notice  of  assignment — Transmission  through  post — 
Parol  notice — 30  &  31  Vic,  c.  144,  *.  3 — Official  and  particular 
assignees — Priority — Setting  aside  assignment  as  fraudulent — 
Jurisdiction  of  Court  of  Bankruptcy — Procidurc]  M.  II. 
effected  a  policy  of  life  insiu'auce  with  an  assurance  company 
having  a  branch  office  in  Dublin,  and  their  princiixd  office  iu 
London,  which  latter  office  was  specined  on  the  policy,  under 
30  &  31  Vic,  c.  144,  s.  4,  as  being  the  place  of  business  at 
which  notices  of  assignment  might  be  given.  He  subsequently 
agreed  to  assign  the  policy  for  value  to  W.  H.,  who,  on  the  same 
day,  assigned  it  to  D.  as  a  security  by  way  of  equitable  mort- 
gage. All  the  parties  resided  in  Dublin,  where  the  poUcy  had 
been  effected.  D.,  at  the  request  of  W.  H.,  prepared  a  written 
notice  of  assignment  to  him,  which  he  addressed  to  the  com- 
pany's secretary  at  the  London  office,  and  posted  in  Dublin, 
but,  according  to  the  secretary,  the  notice  did  not  reacli  the 
London  office.  M.  II.  was  afterwards  adjudged  bankrupt,  and 
died,  and  after  his  death  his  assignees  iu  baukruptcy  claimed 
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the  proceeds  of  the  ix)licy  under  the  reputed  ownership  clause 
of  the  Bankrupt  and  Insolvent  Act,  1857:— He W,  that  the 
true  owner  had  done  all  that,  in  the  ordinary  course  of  busi- 
ness, would  reasonably  be  done  uy  one  having  a  bona  Me 
intent  to  give  notice  of  the  assignment,  and,  therefore,  that  the 
ixilicy  no  longer  remained  with  his  *'  consent  and  permission  " 
in  the  order  or  disposition  of  the  bankrupt.  (Per  Ball,  0.)-— 
Actual  receipt  of  the  notice  should  be  presumed,  the  letter 
containing  it  having  been  properly  directed  and  ]X>st€d.  (Per 
Christian,  L.  J.)— Tli6  mere  posting  of  the  notice,  irrespective 
of  the  question  whether  it  was  in  fact  received,  was  sufficient  to 
prevent  the  policy  from  remaining  *'  with  the  consent  and 
permission  "  of  the  true  owner  in  the  bankrupt's  order  or  dis- 
position— ScmbUf  that  the  actual  receipt  of  the  notice  would  be 
necessary  as  between  particular  assignees  claiming  adversely. 
Observations  as  to  the  jurisdiction  of  Court  of  Bankruptcy  to 
set  aside  deeds,  and  as  to  the  procedure  to  be  pursued.  In  re 
HiCKEY  .....       Ch.  A.  X.  123 

4. Beputed   ownership — Goods   bought  ichcn  purchaser 

insolvent.]  An  application  was  made  by  the  vendor  of  good?, 
which  were  sold  to  the  bankrupt  on  September  29th,  and  de- 
livered on  October  3rd,  for  their  retrnni.  At  the  time  of  the 
order  of  sale  an  execution  had  issued,  or  was  about  to  issue, 
against  the  bankrupt's  goods,  as  he  was  aware,  but  of  which 
the  vendor  was  ignorant  till  after  delivery.  Tlie  application 
was  refused,  as  there  was  no  evidence  that  the  bankrupt  was 
msolvent  when  he  entered  into  the  transaction.    lie  O'Connor 

[B.  VIII.  M.  64 

6. Rcpuied  ownership — Billiard  table  hired  on  "three 

years'  system  ''--Custom  of  trade— B,  <fc  7.  Act^  1867,  see.  313.] 
A  billiard  table  was  lent  on  hire  to  an  hotel-keeper,  on  an 
agreement  that,  upon  payment  of  certain  instalments,  it  was 
to  become  his  absolute  property,  but  until  such  payment  it 
should  continue  the  property  of  the  other  party  to  the  agree- 
ment, who,  on  default  of  payment  of  any  instalment,  might 
resume  the  possession.  The  hotel-keeper  paid  one  instalment, 
and  before  any  other  accrued  due  was  adjudged  bankrupt, 
while  the  billiard  table  still  remained  in  his  possession  at  the 
hotel;  and  no  general  trade  custom  with  respect  to  such 
hirings  having  been  established  in  evidence :  — Hddy  that  the 
billiard  table  i»ssed  to  the  bankrupt's  assignees,  under  the 
order  and  disposition  clause  of  the  B.  &  I.  Act,  1857,  sec.  313. 
Qucere,  whether  a  general  trade  custom,  if  proved,  for  the  hire 
of  such  goods  under  the  "  three  years'  system"  would,  in  such 
case,  suffice  to  prevent  the  operation  of  that  clause  ?  In  re 
Shaw B.  XI.  167 

e. Beputed  ownership — Custom  of  trade— Hiring  of  sew- 
ing machine— Deferred  payment  system— Laches  of  owner  in  not 
resuming  possession  on  breach  of  condition — B.  <fc  I.  Act,  1857, 
see,  313 — Costs.]  Where  a  custom  of  trade  is  relied  on  to  take 
goods  out  of  the  operation  of  the  order  and  disposition  clause 
of  the  Bankrupt  and  Insolvent  Act,  1857  (20  &  21  Vic,  o.  60, 
s.  313),  it  is  not  enough  to  show  the  custom  has  prevailed  in 
the  dealings  of  the  particular  trader,  amongst  certain  others, 
who  seeks  to  rely  on  it,  but  it  must  be  shown  tliat  it  is  a  well- 
recognised  custom  existing  in  the  trade  generally,  and  so  long 
and  extensively  acted  upon  tliat  the  ordinary  creditors  of  a 
bankrupt  who  has  had  a  dealing  of  that  nature,  and  in  whose 
lX)ssession  goods  have  been  left  accordingly,  must  have  known, 
if  they  chose  to  make  any  inquiry,  in  the  legitimate  exercise 
of  their  reason  and  judgment,  of  the  existence  of  such  custom. 
Quwre,  whether  such  a  custom  must  be  a  reasonable  one  ? 
A  sewing  machine  was  let  on  hire  to  a  trader  by  a  company 
of  manufacturers,  on  an  agreement  which  provided  that  the 
trader  shall  pay  a  certain  monthly  rent,  and  keep  the  machine 
in  good  order,  and  in  his  own  custody,  and  that,  if  the  agree- 
ment were  not  performed  and  observed,  the  owners  might 
(without  prejudice  to  their  right  to  recover  arrears  of  rent) 
terminate  the  letting  and  resume  possession  of  the  machine ; 
that  the  hirer  might  terminate  the  hiring  by  delivering  up 
the  machine;   tliat  within  one  year  after  the  date  of  the  agree- 
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ment  the  hirer  should  have  an  option  to  purchase  the  machine 
upon  certain  terms,  and  after  that  time  a  like  option  upon 
certain  other  terms ;  that  in  no  case  should  credit  be  claimable 
for  premium  or  rent  except  on  purchase  of  the  machine,  and 
that  until  purchase  the  hirer  should  be  only  the  bailee  of  the 
machine.  The  trader  paid  two  months'  hire,  and  became  in 
arrears  for  nine  months'  hire,  and  the  owners  took  no  steps  to 
resume  possession  of  the  machine  under  the  powers  given  to 
them  by  the  agreement.  While  the  machine  remained  in  the 
possession  of  the  trader,  he  was  adjudged  bankrupt.  The 
comi^any  thereupon  moved  that  his  assignees  should  deliver 
it  up,  and  for  leave  to  prove  for  the  balance  of  the  hire ;  but 
the  applicants  liaving  failed  to  establish  by  the  affidavits  in 
support  of  their  motion  that  such  agreements  were  customary 
in  the  trade  generally,  an  issue  was  taken  by  consent  (not 
providing  for  costs),  and  tried  by  a  jury,  who  found  that  there 
was  a  general  well-recognised  custom  or  usage  on  the  sale  in 
Ireland  of  sewing  machines  by  manufacturers,  that  such 
machines  should  not  become  the  property  of  the  purchaj^er 
until  the  instalments  as  agreed  upon  had  been  paid.  No 
grounds  were  shown  to  the  satisfaction  of  the  Court  for  holdin(r 
that,  under  the  particular  circumstances  of  the  case,  the  custom 
was  unreasonable: — Held^  that  the  custom  took  the  machine 
out  of  the  reputed  ownership  of  the  bankrupt ;  and  that  the 
laches  of  the  Company  in  allowing  the  instalments  to  remain 
overdue,  without  resuming  possession  of  the  machine,  did  not 
disentitle  them  to  reclaim  it  from  the  assignees: — Heldj  fur- 
ther, that,  having  regard  to  the  circumstances  by  reason  of 
which  the  motion  would  liave  failed  but  for  the  taking  of  the 
issue,  which  was  thereby  occasioned,  the  applicants,  though 
ultimately  successful,  should  not  be  allowed  costs.  Stcanzy  v. 
Southwell  (XII.,  25)  applied.  Ex  parte  The  Singer  Sewing 
Machine  Co.    Be  Blackwell  -  -       B.  XII.  67 

7. Beputed   ownership — Custom   of    trade — Hiring  of 

printing  machine — Deferred  payment  system — Laches  of  owmr 
in  not  resuming  possession  on  breach  of  condition — Provision 
that,  on  resumption^  the  owner  should  be  entitled  to  prort 
against  the  estate  of  a  bankrupt  hirer  for  loss,  as  liquidated 
damages— B.  <fc/.  Act,  1857,  sec.  313.]  A  printing  machine  was  let 
by  a  firm  on  hire  to  a  trader  for  the  purpose  of  his  carrying 
on  business  as  an  oi)erative  printer,  on  an  agreement,  which 
provided  (inter  alia)  that  the  tpwler  was  to  pay,  as  rent,  £10 
on  delivery,  and  five  other  sums  of  £10  each  at  consecutive 
intervals  of  three  months,  amounting  in  all  to  £60;  that  until 
siiid  sums  should  be  fully  paid,  the  machine  was  to  remain  the 
sole  and  absolute  i)roperty  of  the  firm ;  and  that  in  case  of 
non-pa>Tnent  of  any  of  the  instalments,  or  of  the  trader  becomluK 
bankrupt,  the  full  balance  sliould,  at  the  election  of  the  f  nn, 
at  once  become  iiayable,  or  they  might  resume  possession  of  the 
machine  and  sell  same.  From  the  date  of  delivery  in  Febru- 
ary, 1890,  to  April,  1891,  when  the  trader  was  adjudged  a 
bankrupt,  he  paid  only  £10.  On  a  claim  by  the  firm  to  have 
the  machine  restored  to  their  x^ossession,  it  was  established 
that  there  existed  in  the  printing  trade  a  general  and  well- 
recognised  custom  of  letting  such  machines  on  hire,  with  power 
to  resume  ix)ssession  on  the  bankruptcy  of  the  hirer :— Held j 
that  the  custom  took  the  machine  out  of  the  reputed  ownership 
of  the  bankrupt,  and  that  tho  true  owners  were  entitled  to  an 
order  for  possession. — E.v  parte  Singer  Sewing  Machine  Co. ; 
In  re  Blackwell  (XII.,  57),  considered  and  applied.  Ex  parte 
Tallesteh  and  Son  :  In  re  Dunne    -  -    B.  XXV.  86 

8. Beputed  ownership — Consent  of  true  owner— Furniture 

hired  on  **  three  years'  system " — Demand  of  possession  by 
owner— Bankruptcy  of  hirer— 20  &  21  Vic.,  e.  60,  sec  313.]  Th^ 
furniture  of  a  hotel  was  lent  on  hire  by  A  to  B.,  on  the  agree- 
ment that,  upon  xmyinent  of  certain  instalments  it  was  to  i)elojg 
to  B.,  but  until  such  payment  it  should  continue  the  absolute 
property  of  A.,  who,  on  default  of  payment  of  any  instalment, 
might  resume  the  ]X)ssession.  A.  demanded  possession  of  the 
goods  on  October  1st,  B.  having  made  default  in  ixajrment  of 
an  instalment,  which  became  due  on  September  9th,  and  havini,c 
taken  steps  to  file  a  petition  of  arrangement.    B.  filed  a  i^eti- 
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tion  for  arrangemenb  on  October  2nd.  A.  again  demanded 
pos.oession  on  October  22nd,  but  was  refused.  The  arrangement 
proceedings  were  turned  into  bankruptcy  on  October  28th, 
up  to  which  time  the  goods  remained  in  the  possession  of  B., 
a£  reputed  owner  : — Hcld^  tliat  the  goods  did  not  pass  to  B.'s 
asjjipiees  under  20  &  21  Vic,  c.  60,  sec.  313,  as,  A.  having 
previously  demanded  ix)sgession,  it  was  not  with  his  consent 
aiid  permission  that  they  remained  in  B.'s  possession,  at  the 
time  of  the  arrangement  proceedings  being  turned  into  bank- 
ruptcy.   Ex  parte  Habfub.    Re  Smith  B.  IX.  62 

0. lieputed  ovnership — Scrip  certificate  of  Bharcs."]    The 

lalj^ient  of  tha.scrii)  certificate  of  shares  in  a  joint-stock  com- 
pany will  not  take  them  out  of  the  order  and  disjmsition  of  the 
owner  whilst  they  still  remain  registered  in  his  name  in  the 
lojks  of  the  company,  and  in  case  of  his  bankruptcy  they  wiJl 
pass  to  his  assignees.    Re  Gbehan      -  -      3.  I.  .1/.  66 

10. Shares  in  a  hank — Equitable  mortgage.']  D.,  regis- 
tered proprietor  of  shares  in  a  bank,  wrote  to  the  directors  a 
littir,  authorising  them  to  hold  his  shares  as  collateral  security 
for  advances  to  be  made  to  him  on  bills  discounted  for  him, 
and  to  Eell  the  shares  to  pay  such  debt  with  interest.  He 
never  executed  any  deed  of  transfer,  and  D.  continued  to  be 
the  reputed  owner  of  the  shares  and  became  a  bankrupt.  Ihe 
deed  of  settlement  of  the  bank  directed  the  board  of  manage- 
ment to  pay  to  the  bankrupt's  assignees  the  price  of  such 
chares  when  sold,  after  first  deducting  all  debts  due  to  the 
l»nk  by  the  bankrupt.  D.'s  assignees  filed  a  cause  petition 
praying  a  declaration  that  they  were  entitled  to  the  whole 
price  of  the  shares :  — Held,  that  the  letter  of  deix)sit  consti- 
tuted a  valid  equitable  mortgage,  and  that  the  bank  was  cn- 
titk-d,  under  the  deed  of  settlement,  to  a  lien  on  the  shares. 
Assignees  of  DrNXB  v.  The  IIidebnian  Joint  Stock  Co. 

[V.  C.  II.  iV.  6 

Sec  Bill  of  Sals.    1,  3—5. 

BANKBTJPTCT— PETITION. 

1. Adjudication — Limited     company— Petitioner.]      A 

limited  company  can  maintain  a  petition  for  adjudication 
under  sea  116  of  the  Bankruptcy  Act,  1857.  In  such  cases 
it  will  be  sufficient  for  the  i)etition  to  be  sealed  with  the  oor- 
ix)rate  teal,  and  signed  by  two  directors  and  the  secretary; 
and  a  manager  of  the  company,  duly  authorised,  can  make 
the  neccsiiary  oath.    >>'obthebn  Bankixo  Co.  v.  Toetkb 

[B.  VII.  18 

2 R,  A.   Act,  1872,  ».    TZ^-Dcbtors'   Act,  1872,  8.  4— 

Pttitioning  creditor — Debt  of  non-trader,  contracted  after 
parsing  of  R.  A.  Act,  1872 — Rent  accruing  after,  on  lease  exe- 
eutfd  before,  passing  of  Act — Construction  of  statutes.]  The 
interpretation  clause  of  the  Debtors*  Act  (Ireland),  1872,  is  not 
to  be  construed  as  incorporated  with  the  Bankruptcy  Amend- 
ment Act  (Ireland),  1872,  Rent  accruing  due  and  i>ayab!e 
after  tlie  passing  of  Uie  Bankruptcy  (Ireland)  Amendment  Act, 
1872,  by  a  lessee  or  assignee  of  a  lease  executed  or  assigned 
before  the  passing  of  the  Act,  will  be  held  to  be  a  debt  con- 
trat'ted  by  tlie  lessee  or  assignee  before  the  passing  of  the  Act, 
and,  therefore,  not  to  constitute  a  good  i)etitioniug  creditor's 
debt  witihin  sec.  22.    In  re  M. 

[B.  VIII.  34;  Oh.  A.  VIII.  77 

3.  Ry    traders    against     themselves — Arrangements — 

Hurried  procedure.]  The  Court  will  not  grant  either  adjudi- 
cation upon  a  trader*s  own  petition  or  protection  in  arrange- 
ment cases,  unless  the  solicitor  takes  out  the  meeting  in  the 
Uaual  way,  has  it  listed,  and  has  attested  copies  of  documents 
r«idy.    Anon     -  -  -  -  -    B.  I.  -.V.  648 

4.  Rjf  trader  after  execution  of  trust  deed.]  A  petition 

wao  filed  for  adjudication  by  a  bankrupt  against  himself  after 
he  had  executed  a  trust  deed,  imder  which  the  trustees  did 
not  take  ix^sesbion  of  his  proi)erty,  but  allowed  it  to  remain 
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in  the  order  and  disposition  of  the  trader ;  the  Court  allowed 
■the  adjudication,   but  subsequently  annulled  it,   allowing   a 
new  petition  by  a  creditor,  who  was  not  a  party  to  the  trust 
deed  to  be  filed.    Re  Shaw  &  Co.      -      B.  I.  M.  716,  747 

6.  One  member  of  firm  petitioning  for  adjudiccUion — 

Practice.]  The  Court  "will  not  adjudicate  upon  the  separate 
I)etition  of  a  member  of  a  firm,  but  will  adjourn  it  in  order  to 
give  to  the  other  member  or  members  of  the  firm  an  oppor- 
tunity of  joining  in  the  petition  for  adjudication.    In  re  Pelan 

[B.  II.  M.  637 
BANKBITPTCY— PBACTICB. 

1. Attorney's  apprentices  and  conducting  agents.]  Attor- 
ney's apprentices  and  conducting  clerks  (even  if  the  latter  are 
themselves  attorneys)  cannot  act  as  advocates  in  the  Court  of 
Bankruptcy.    i?e  A.  B.  -  -  -   B.  I.  1/^.  460 

2. Duty— On  joint  and  several  estcUes.]  The  Court  con- 
firmed the  ruling  of  the  Chief  Clerk  that  duty  should  be  paid 
on  the  joint  estate  of  M.  Brothers,  and  on  each  of  their  separate 
estates.    In  re  Malcomson's  Abbangement 

[B.  XI.  M,  318 

3. Non-production  of  deed  under  which  claim  is  made — 

Newspaper  reports.]  A  new8i)aper  report  of  a  case  was  not 
allowed  to  be  read  in  Court-,  and  a  case,  which  turned  on  a 
deed  of  submission  to  enter  into  arbitration  with  reference  to  a 
chancery  suit,  was  adjourned  owing  to  the  non-production  of 
the  deed  in  Court.    In  re  Savage       -  •  B.  X.  Jf .  367 

4. Objection  to  report  of  Chief  Registrar.]    Objections 

to  the  report  of  the  CTiief  Registrar  should  be  made  by  motion 
on  notice  to  ATiry  the  report.    Re  Nolan      B.  VIII.  M.  478 

Setting  aside  sale     -  -  -  -        IV.  J/.  138 

See  Wat.     10. 

BANKRTJPTCT— PBOOF  OP  DEBTS. 

1. Applications  to  have  proof  of  debts  reconsidered,  and 

to  lodge  proof  of  debts  after  the  sitting  for  it.]  Applications 
being  made  to  have  proofs  of  debt  reconsidered,  and  to  lodge 
proofs  of  debt  after  sitting  for  proofs  of  debt :  — Held,  in  both 
cases  the  applicants  must  issue  a  summons  and  take  out  a 
sitting  to  effect  the  objects  of  such  applications.    Re  Cobmack 

[B.  V.  67 

2. Conflicting  claims  on  different  firms— Creditor  prov- 
ing a  charge  and  assisting  bankrupt  to  abscond.]  The  whole 
case  will  be  sent  before  the  Chief  Registrar  for  investigation 
when  the  claims  and  rights  of  different  firms  composed  of  the 
same  parties  conflict.  A  creditor  who  gave  the  bankrupt  the 
means  of  leaving  the  country  will  not,  although  his  charge  be 
taken  as  proved,  be  allowed  his  costs.    Re  Tate  &  Co. 

[B.  II.  M,  284 

3. Debtors  to  estate — Consent  of  parties  to  tfie  settlement 

of  claims  by  tlie  Court.]  Where  parties  returned  as  debtors 
to  a  bankrupt's  estate  are  summoned  with  a  view  of  having  an 
admission  of  the  debts,  and  where  some  are  denied,  the  Court 
will,  with  the  consent  of  the  assignees  and  alleged  debtors, 
appoint  a  day  to  trv  such  disputed  chiims.    In  re  MTabland 

[B.  I.  M.  369 

4. Double  proof— B.  &  I,  Act,  1857,  sec.  2AS— Outstand- 
ing Rills  of  Exchange— Bills  passed  in  payment  of  goods  sold 
— Accommodation  acceptances.]  Where  a  bill  of  exchange  has 
been  accepted  by  a  bankrupt  for  a  debt  due  by  him,  only  the 
actual  holder  of  the  bill  can  prove  as  against  the  bankrupt's 
esstate.  The  bankrujjt  liad  accepted  bills  of  exchange  to 
the  amount  of  £26,265  98.  8d.  for  L.  V.  and  K.,  which  had 
been  endorsed  over  by  them,  and  discounted  for  cash  with 
third  parties.  Of  those  biUs,  a  iwrtion  to  the  amount  of 
£12,329  4s.  8d.  was  so  accepted  in  payment  of  goods  sold  by 
L.  V.  and  K.  to  the  bankrupt — the  remainder  being  accommo- 
dation acceptances.  The  bills  were  not  taken  up  at  maturity 
by  L.  Y.  and  K.,  and  remained  outstanding  in  the  hands  of  the 
Ijcrsons  who  had  discounted  them.  L.  V.  and  K.  presented  a 
petition  for  arrangement  under  the  Court,  and  th<^  trrusteca 
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having  claimed  to  prove  for  the  said  sum  of  £12,329  48.  8d.  as 
agaiust  the  estate  of  the  bankrupt  :—Hc/d  (affirming  the 
ruling  of  the  Chief  Clerk),  that  the  proof  should  be  rejected. 
Ej&  parte  Macrcdic  ;  in  re  Charles  (L.  R.  8  Ch.  535)  followed. 
In  re  Woods;    Ex  parte  James         -  -         B.  IX.  66 

5. Executor    and    trustee — Legatee    permitted    to    prove 

against  the  bankrupt's  estate  for  trust  money  invested  by  him 
in  his  business.]  fc>.,  the  sole  surviving  executor  of  the  will  of 
M.,  used  a  large  amount  of  the  assets  of  the  testator  in  his 
business,  without  the  knowledge  or  assent  of  the  two  legatees 
entitled  thereto,  one  of  whom  was  a  minor: — Held,  that  the 
legatee,  who  was  of  age,  might  be  permitted  to  prove  against 
the  bankrupt's  estate  for  the  amount  of  assets  so  applied  in  his 
business,  the  dividend  to  be  retained  in  Court  for  the  persons 
interested,    /n  re  Shepherd  ;   Ex  parte 'MooiMt       B.  X.  96 

6. yolicc  of  public  sittings  for  proof  of  debts — Ccrti- 

fying  dates  of  posting  notices — Furnishing  Chief  Registrar  with 
list  of  debts— 7Zy  148,  O.O.,  IQ72— Creditor  not  receiving  notice 
— Debt  not  returned  as  undisputed — Liability  of  assignee — 
Laches  of  creditor.]  Where  a  creditor,  whose  debt  lias  been 
returned  on  a  bankrupt's  schedule  of  affairs,  seeks  to  render  the 
official  assignee  i)ersonally  responsible  for  payment  of  a  divi- 
dend duo  on  foot  of  the  debt— upon  the  grounds  that,  notwith- 
standing the  direction  Of  the  73rd  and  U8th  G.  O.,  1872,  no 
notice  that  the  debt  was  disputed,  or  of  any  sitting  for  proof  of 
debts  was  given  by  the  official  assignee;  and  that  the  debt 
was  not  returned  by  him  to  the  registrar  as  an  undisputed  debt ; 
and  tliat  he  did  not,  in  distributing  the  bankrupt's  estate, 
allocate  or  iMiy  any  ix^rtion  thereof  in  respect  of  said  debt — the 
creditor  will  be  disentitled  to  such  relief,  if  he  has  been  guilty 
of  laches  while  he  has  liad,  by  himself  or  by  his  agents,  actual 
knowledge  of  proceedings  in  the  bankruptcy  matter,  as  con- 
tributing to  the  circumstances  which  have  occasioned  the  mis- 
take or  miscarriage  of  which  he  complains.  In  re  Woods; 
Ex  parte  The  Bbaidwateb  Spinning  Co.  B.  X.  24 

7. Proof  sworn  before  Commissioner  for  Enfflish  Court 

of  Chancery.]  A  proof  of  debt  sworn  in  England  before  a 
Commissioner  for  taking  affidavits  for  the  English  Court  of 
Chancery  in  his  district  is  valid,  and  may  be  used  in  a  case  in 
the  Irish  Court  of  Bankruptcy.    In  re  M'Donald 

[B.  IX.  176 

8. Right  to  prove  for  value  of  covenant  to  pay  premiums 

on  policy  of  assurance — *'  Secured  creditor  " — Nature  of  secu- 
rity— Double  proof — Bankruptcy  Amendment  Act,  1872,  ss.  4, 
37.]  Upon  th©  bankruptcy  of  a  debtor  who  has,  previously  to 
his  bankruptcy,  mortgaged  to  a  creditor  a  ix)licy  of  assurance 
upon  his  own  life,  and  entered  into  a  contemporary  covenant 
with  the  creditor  to  pay  premiums  on  such  policy  during  his 
life,  the  creditor  is  not  entitled  to  prove  in  the  bankruptcy  for 
the  estimated  value  of  the  covenant,  under  section  47  of  the 
Bankruptcy  (Ireland)  Amendment  Act,  1872,  in  addition  to 
proving  for  the  unsecured  balance  of  the  amount  due  to  him 
by  the  bankrupt  after  deducting  the  estimated  value  of  the 
security.  K.,  in  1880,  assigned,  by  way  of  mortgage,  to  the 
Bank  of  Ireland,  a  policy  on  his  life  for  £1,000,  to  secure  a  sum 
in  which  he  was  indebted  to  the  bank.  The  mortgage  deed 
oontainet'  a  covenant  by  K.  for  the  payment  of  the  premiums 
upon  the  policy  during  th©  continuance  of  the  mortgage.  Tu 
1884  K-  was  adjudged  bankrupt,  being  then  indebted  to  the 
bank  to  the  extent  of  nearly  £1,000.  The  bank  valued  their 
security  at  £350,  and  proved  against  the  bankrupt's  estate  for 
the  balance.  They  then  sought,  under  section  47  of  the  Bank- 
ruptcy (Ireland)  Amendment  Act,  1872,  to  prove  for  an  ad- 
ditional sum,  representing  the  actuarially  estimated  value  of 
the  bankrupt's  covenant  for  payment  of  dividends : —if c/c7, 
that  the  latter  proof  could  not  be  admitted,  inasmuch  as,  upon 
proof  by  the  bank  of  the  balance  of  the  debt  due,  the  debt  was 
extinguished  with  all  its  incidents— one  of  which  incidents 
was  the  covenant  to  keep  uj)  the  security.  Scmble  (per  Lord 
Watson),  the  47th  section  only  applies  to  a  covenant  to  pay 
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periodical  sums  on  account  of  a  third  party,  and  not  to  a  per- 
sonal obligation  by  a  person  giving  a  security  to  make  that 
security  effectual.  The  scheme  established  by  th©  Bankruptcy 
Act  is  that  any  security  held  by  the  creditor  and  deducted  by 
him  from  the  amount  due  to  him  is  dealt  with  as  liaving  beeu 
realised  and  paid  to  the  creditor,  and  his  debt  to  the  extent  cf 
its  valuation  or  actual  proceeds  (in  the  event  of  a  sale)  is  ex- 
tinguished, the  balance  xuipaid  being  then  treated  as  unsecured 
and  therefore  admitted  to  proof.  Re  L.  (VIII.  92)  and  Re  Lav 
(X.  11)  o\erruled.  Warburg  v.  Tucker  (E.  B.  &  E.  914),  and 
Mitcalf  V.  Hanson  (L.  B.  1  E.  &  I.  Ap.  242),  distinguished. 
Deerino  v.  Bank  of  Ireland  (Governor  and  Company  ok) 

[C.  A.  and  H.  Ii.  XXI.  1 

BANKBITPTCT-SECTXBED  CBEDITOB. 

!• Creditor's  proof  of  debt — Appropriation  of  securities 

— Right  to  prove  and  vote  for  balance — ParticipcUion  in  divi- 
dends.] A  creditor,  holding  securities  generally  for  debts  due 
to  him,  is  entitled  to  appropriate  such  securities  in  discharge 
of  a  portion  of  such  debts,  and  to  realise  the  seciuities  so 
appropriated,  on  the  debtor  being  adjudged  a  bankrupt  or 
presenting  a  jDetition  for  arrangement;  but  xmder  B.  A.  Act, 
1872,  s.  63  and  83  G.  O.  1872  such  creditor  can  prove  or  vote 
in  th©  matter  of  an  arrangement  or  comixwition  after  bank- 
ruptcy by  the  debtor  only  in  respect  of  th©  balance,  if  any, 
of  said  xx>rtion  of  the  debts  remaining  due  after  the  lealisatiou 
of  the  securities,  or  after  having  deducted  the  value  of  the 
latter,  determined  as  prescribed  by  the  General  Order,  and 
cannot,  meantime,  on  foot  of  the  said  balance,  participate  in 
any  intermediate  dividend  iMyable  out  of  th©  debtor's  estate. 
The  other  iX)rtion  of  the  demand  uncovered  and  excluded 
from  the  securities,  may  be  treated  as  an  independent,  un- 
secured debt,  and  the  creditor  may  prove  therefor,  and  vote 
in  respect  thereof  accordingly.  In  re  Gbeer;  Ex  parte  Pro- 
vincial Bank       -  -  -  -  -      B.  XI.  109 

2. Dividend — Acquiescence,]    "Where  a  trader  petitions 

the  Court,  under  the  arrangement  ckuses,  and  returns  a 
creditor  having  a  mortgage  as  an  unsecured  creditor,  but  that 
creditor  apprises  the  solicitor  for  the  arranging  trader  that 
he  has  a  mortgage  and  will  rely  upon  it;  and,  although  he 
takes  no  part  in  the  arrangement  proceedings,  the  assignees 
send  him  a  dividend  warrant  for  his  composition,  which  he 
receives  and  puts  to  the  credit  of  his  mortgage  debt,  this  will 
not  be  held  to  be  such  an  acquiescence  in  the  arrangement 
proceedings  as  to  level  his  security  to  the  same  position  as 
ordinary  creditors,  and  he  will  b©  allowed  to  put  the  dividend 
to  the  credit  of  his  mortgage  debt  and  to  prove  on  the  estate 
for  the  difference,  on  the  trader  aften^'ards  becoming  bank- 
rupt.   Re  Febrall  -  -  -  -    B.  I.  i/.  103 

3. Mortgage  creditor — Proof  of  debts  on  foot  of  special 

security,  where  the  creditor  at  first  refused  to  come  in  umhr 
the  bankruptcy.]  A  mortgagee,  relying  on  his  mortgage,  re- 
fused to  take  the  dividend,  which  was  paid,  wider  a  oomix)si- 
tion,  to  the  other  creditors  and  the  bankruptcy  was  annulled. 
Afterwards  the  mortgage  was  held  invalid  by  the  L.  E.  Court, 
wliidi  sold  the  premises,  and  directed  the  price  to  be  brought 
into  the  bankruptcy.  The  bankrupt  claimed  it.  The  mort- 
gagee moved  for  leave  to  prove,  so  as  to  be  placed  in  tho 
same  |X>sition  as  those  creditors  who  had  obtained  their  divi- 
dends. On  consent  by  the  bankrupt: — Hcld^  that  the  motion 
should  be  granted.    Re  Langan  -  -  B.  II.  J/.  25 

4. Policy  of  Insurance — Covenant  to  pay  premiums — 

B.  A.  Actf  1872,  s.  47.]  L.,  before  his  bankruptcy,  mortgaged 
a  policy  of  insurance  for  £3,000,  to  the  Bank  of  Ireland,  to 
secure  a  debt  of  £1,000,  and  covenanted  to  pay  the  premiums 
on  the  policy  and  to  keep  it  alive.  Upon  the  bankruptcy  of 
L.,  the  bank  claimed  the  right  to  surrender  the  jx^licy  to  the 
insurance  company,  and  appropriate  the  surrender  ^-alue  pro 
tanto  in  jxiyment  of  the  secured  debt ;  and,  in  addition,  to 
prove  wider  the  47th  section  of  the  Bankruptcy  Amendment 
Act,  1872,  for  the  value  of  their  interest  in  the  covenant  to 


Digitized  by 


Cjoogle 


(57) 


DIGEST  OF  CASES. 


(68) 


B ABTKHUPTOY-  BEGUBED  CBEDITOH— co»i/i»iit«/. 
keep  the  policy  alive : -—fffZd,  that  they  were  entitled  to  have 
the  value  of  their  interest  in  the  covenant  ascertained,  and 
to  prove  for  and  receive  a  dividend  upon  the  value,  vls  well 
03  to  retain  the  surrender  value  of  the  policy,  but  not  to 
receive  in  all  more  than  twenty  shillings  in  the  pound  on  the 
Btcured  debt.    In  re  Law  ;  Ex  parte  Bank  of  Ireland 

[B.  X.  11 

6. Beiraeting  proof  of  debt  by  creditor — Attachment  of 

tpcciiic  debt  paid  to  assignees  by  a  debtor  of  the  bankrupts.']  F. 
G.,  a  secured  creditor,  had  proved  for  tlie  balance  of  a  mortgaj?e 
debt  after  sale  of  the  lands  mortgaged,  and  without  stating  the 
fact  of  his  having  any  other  security  therefor.  He  had  not 
voted  in  choice  of  a  trade  assignee,  nor  had  he  been  paid  any 
dividend.  In  the  meantime  after  proof,  but  before  dividend 
declared,  a  sum  of  £22  was  realised  in  respect  of  the  collateral 
security  held  by  F.  Gt.'.—Held,  that  F.  G.  was  entitled  to 
retract  his  proof,  and  to  be  paid  the  £22.  In  re  Holmes; 
Kx  parte  Goold      -  -  -  -  -      B.  IX.  67 

6. Trustee's  percentage  on  sale — Absence  of  special  con- 
tract.'] A  secured  creditor,  who  had  valued  his  security,  was 
Iifld  not  to  be  liable  to  jjay  commission  to  the  trustee  on  the 
Kile  and  in  the  absence  of  6i)ecial  contract.    Ex  parte  Mitchell 

[B.  XVII.  M,  439 
Falling  to  value  security — Default  in  payment — Committal 

[XVII.  la 

See  Debtors'  Act  (Ireland).    16. 

Proof  of  debts— Election       -  -  -  VI.  172 

See  Election.    2. 

BAKKBUPTCY— SBCITBITT  FOB  COSTS— Creditor 
rt siding  out  of  the  jurisdiction.}  A  creditor  on  an  Irish  bank- 
rupt's estate,  who  resides  out  of  the  jurisdiction,  and  comes  in 
til  e.<tablish  a  special  claim,  cannot  be  comjielled  to  give  security 
for  costs.    lie  Ring     -  -  -  ■    B.  III.  M.  360 

BAIS^KBUFTCT— SETTING  ASIDE   IiEASE. 

1. Arranging  debtor — Composition  on  secured  as  vsell  as 

unsecured  debts — Estate  vested  in  assignees — Composition  un^ 
paid  on  secured  debts — Deficiency  unless  lease  declared  invalid 
— B.  A.  Act,  1872,  sec.  66.]  A  debtor,  filiqg  a  petition  for  arrange- 
ment with  his  creditors,  proposed  to  pay  a  composition  on  Ihs 
unsecured  debts,  and  on  such  portion  of  his  secured  debts  as 
were  not  fully  secured,  and  that  his  estate  should  vest  in  his 
r>ffietal  assignees,  which  proix)sal  was  confirmed  by  the  Court. 
He  had  previously  mortgaged  certain  premises,  which,  after 
the  confirmation  of  his  proposal,  he  demised  to  a  lessee.  If 
these  premises  were  sold,  under  the  order  of  the  Court,  subject 
to  that  lease,  they  would  not  realise  sufficient,  after  payment 
of  prior  incumbrances,  to  pay  the  amount  due  on  foot  of  the 
DiciH^'age,  which  amount  had  not  been  realised,  and  no  compe- 
ls it  ion  had  been  paid  in  respect  of  such  deficiency  : — Heldy  that 
the  Court  had  jurisdiction  to  declare  the  lease  invalid  as  against 
the  mortgagee,  and  to  sell  tlie  premises  discharged  therefrom.— 
Ex  parte  Manchester  and  Liverpool  District  Banking  Cd.,  In 
rt  Littler  (L.  R.  1  Ch.  D.  573),  and  Ex  parte  Burrcll,  In  re 
liobinton  (L.  R.  1  Ch.  D.  537),  distinguished.  In  re  R. ; 
RuTTLE  r.  O'Flaherty      -  -  -    ■^'  ^^'  ^^^ 

2 Lease  defeating  or  delaying  creditors— 10  Car.  I.  sess. 

2,  e.  I— Act  of  Bankruptcy— Fraudulent  conveyance— B.  A.  Act, 
1872,  M.  21,  bb— Evidence— bl  O.  0.  lS72r-AMdavit  of  witness 
not  attending  for  cross  examination.]  On  May  23,  1874,  D., 
who  was  then  largely  indebted,  executed  a  lease  demising  to 
R.,  his  stewanl,  his  mansion  house  and  demesne,  of  which  D. 
was  tenant  for  life.  The  demise  was  for  the  life  of  D.,  and  made 
at  an  undervalue.  On  July  14th,  1874,  D.  was  adjudged  bank- 
nipt,  the  act  of  bankruptcy  being  his  alleged  departure  from 
Ireland  with  intent  to  deUiy  and  defeat  his  creditors,  which 
acljudication  was  afterwards  confirmed  by  the  Court.  It  ap- 
pear'mg  to  the  Court  that  the  lease  was  executed  with  intent  to 
flcfeat  and  delay  the  creditors  of  the  bankrupt,  that  it  was  not 

extouted  bond  fide  or  with  intent  that  same  should  be  acted 


BANKBUPTOY-SETTINa  ASIDE  LEASE -(Jon/fntwA 

upon,  and  that  the  execution  thereof  was  an  act  of  bankruptcy, 
the  Court  declared  the  lease  fraudulent  and  void  against  the 
bankrupt's  assignees  and  creditors,  and  ordered  that  it  should  be 
delivered  up  to  be  cancelled  and  the  registry  thereof  vacated, 
and  that  the  lessee  should  deliver  up  possession  of  the  premises 
purported  to  be  demised.    In  re  Domvilb 

[B.  IX.  199;  Ch  A.  IX.  204 

3. Lease  executed  in  contemplation  of  verdict  against 

lessor— Bankruptcy.]  The  defendant  in  a  pending  action  for 
damages,  in  contemplation  of  a  verdict  being  had  against  him, 
and  with  the  primary  motive  of  preventing  the  plaintiff  from 
realising  the  fruits  of  same,  executed,  while  in  solvent  circum- 
stances, a  lease  of  premises,  at  a  rent  of  an  undervalue  on 
February  22,  1873.  On  March  11,  1873,  a  verdict  was  had 
against  him  in  the  action.  He  remained  in  possession  of  the 
premises  until  March  14,  on  which  day  the  lease  was  regis- 
tered ;  the  lessor  committing  ui)on  the  same  day  a  voluntary 
act  of  bsmkruptoy,  whereon  he  was  subsequently  adjudicated 
bankrupt.  It  was  of  advantage  to  the  general  creditors  of 
the  bankrupt  that  the  lease  should  be  set  aaide,  and  that  the 
premises  should  be  sold  discharged  therefrom.  On  motion 
for  this  purpose:— ffeW,  that  the  lease  should  be  set  aside  as 
fraudulent  and  void  as  against  the  assignees  in  bankruptcy  of 
the  lessor,  and  that  the  premises  should  be  sold  discharged 
therefrom.    In    the    matter    of    O'NAll       -     B.  VII.  198 

Jiu-isdiction  -  -  -    VIII.  196;  IX.  »1 

Sec  Bankruptct— Jurisdiction.    9. 

BANKBXTPTCY— STAYING  PBOCBBDINQS. 

1. Action  against  arranging  debtor  as  administratrix— 

Injunctionr-Jurisdiction.]  An  arranging  debtor  having  been 
sued  in  her  representative  capacity,  as  administratrix  of  the 
personal  estate  and  effects  of  her  husband,  deceased,  pleaded 
to  the  action,  and  afterwards  obtained  an  order  for  protection 
under  the  143rd  section  of  the  Act  of  1857.  Notice  of  trial 
having  been  served  and  issues  returned,  she  applied  to  the 
Court  to  restrain  the  pkintiff  from  proceeding  with  the 
action.  The  Court  ordered  that  the  plaintiff  should  be  at 
liberty  to  mark  an  interlocutory  judgment;  that  his  rights 
should  be  ascertained  in  the  Cour^  and  the  judgment  filled 
up  for  the  amoufit  of  his  actual  debt  when  duly  proved ;  that 
no  execution  should  issue,  and  that  he  should  be  paid  his 
costs  of  the  action  and  of  the  motion.  QuarCy  whether  the 
Court  lias  any  jurisdiction  to  restrain  an  action  against  an 
executor  or  administrator  in  their  representative  capacity? 
Haydbx  v.  Gofk  -  -  ■  -      B.  VII.  162 

2 Action  against  arranging  debtor— Notice— Suppres- 
sion of  facts.]  An  arranging  debtor  was  served  with  a  sum- 
mons and  phiint  after  the  first  and  second  sittings  had  been 
carried,  and  his  proposal  for  arrangement  was  duly  confirmed 
by  the  Court.  The  plaintiff  in  the  action  had  not  received 
notice  of  the  arrangement  proceedings.  Tlie  arranging  debtor 
applied  for  and  obtained  ex  parte  a  conditional  order  to 
restrain  the  plaintiff  from  marking  judgment  or  taking  further 
proceedings  in  the  action.  The  affidavit  on  which  the  order 
was  obtained  suppressed  the  fact  that  the  attorney  for  the 
arranging  debtor  had  requested  the  service  of  the  writ  to  be 
delayed  upon  a  promise  of  payment,  and  stated  that  the 
arranging  debtOT  did  not  know  up  to  the  date  of  the  service 
of  the  writ  that  the  plaintiff  liad  any  claim  against  him.  In 
some  other  imrticulars  the  facts  were  erroneously  stated  in  the 
affidavit:— -ffcW,  that  the  conditional  order  must  be  dis- 
charged, as  it  liad  been  obtained  by  a  suppression  and  dis- 
tortion of  facts,  and  would  not  have  been  granted  had  all  the 
circumstances  been  before  the  Court.  Semble,  a  conditional 
order  for  an  injunction  will  not  in  future  be  granted  by  the 
Court.  Quaere^  whether  an  injunction  should  be  granted  in 
an  arrangement  case,  after  the  second  sitting,  to  restrain  an 
action  by  a  creditor  who  has  not  had  notice  of  the  arrange- 
ment proceedings.    British  Linen  Co.   v.  ^^J^^^^^j   ^^ 
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3* Action  against  arranging  debtorJ]    An  action  against 

an  arranging  debtor  in  England  was  commenoed  by  a  cre- 
ditor:— Held,  that  the  fact  of  arrangement  prevented  the 
creditor  taking  jiroceedings  to  recover  his  debt,  and  that  the 
action  should  be  restrained.    Malone  v.  Keogh 

[€4.  B.  VII.  M,  366 

4. Action  before  certiUcate  of  conformity. 1  Tlie  defen- 
dant having  been  adjudicated,  and  the  plaintiff  having  proved 
for  the  amount  of  bills  of  exchange,  he  commenced  an  action 
on  the  bills.  In  November,  1867,  a  defence  was  filed,  and  in 
January,  1868,  the  defendant  obtained  a  certificate  of  con- 
formity. On  the  6th  of  May  the  plaintifiP  demurred,  and  on 
the  8th  of  May  the  Court  of  Bankruptcy  refused  to  stay  the 
proceedings  in  this  action: — Held,  on  motion,  that  the  pro- 
ceedings should  be  stayed.    Leeson  v,  Outhwaite 

[E.  II.  M,  363 

6 Ji.  A,  Act,  1872,  8cc.  68.]  The  Court  of  Bank- 
ruptcy will  not  stay  jiroceedings  brought  to  recover  a  debt 
provable  in  arrangement  proceedings,  if  the  debt  is  set  out  in 
Schedule  F.  of  the  arrangement  proceedings  as  one  iiayable  in 
full,  and  the  arrangement  had  been  carried.  In  re  H.,  an 
Abbanginq  Debtoe       -  ■  -  -     B.  XXV.  19 

6. Debtor's    summons    in    England    against    arranging 

debtor  in  Ireland — Injunction — B.  A.  Act,  1872,  sees.  62,  66, 
68,  70.]  After  a  debtor,  who  had  presented  an  arrangement 
petition  in  this  country,  had  obtained  a  protection  order,  a 
creditor  issued  against  him  a  debtor's  summons  in  England. 
The  arranging  debtor  having  moved  to  restrain  further  pro- 
ceedings under  the  debtor's  summons: — Meld,  that  an  injunc- 
tion should  not  be  granted.    In  re  W.  A.  R  B.  IX.  149 

7. Bankruptcy — Staying     proceedings — Distrcss.l     'J,he 

Court  will  not  enjoin  a  distress  for  municipal  rates  where  the 
distress  is  made  after  th)B  certificate,  and  there  is  no  other 
available  remedy.    Re  T.  Fry  -  -    B.  XXVII.  M,  668 

8. Execution   against  goods    of   arranging   debtor.}    A 

petition  for  arrangement  having  been  presented  after  judgment 
had  been  marked  in  three  several  actions,  and  after  execution 
had  been  issued  on  foot  of  two  of  the  judgments,  a  protection 
order  was  granted  under  the  20  &  21  Vic,  c.  60,  s.  343.  The 
sheriff  seized  the  debtor's  goods  notwithstandihg  the  protection 
of  the  Court,  on  the  ground  that  it  was  not  granted  till  after 
the  sale  of  two  of  the  writs  of  execution.  Th^  Court  made  an 
absolute  order  restraining  the  judgment  creditors  by  name  from 
further  proceedings  upon  the  several  judgments.  In  the  matter 
of  An  Arbangino  Debtor       -  -  -        B.  VII.  17 

9. Onerous   property— Arrangement— Disclaimer— B.    tfc 

I.  Act,  1857,  sec.  349— J?.  A.  Act,  1872,  sec.  97.]  On  the  appli- 
cation of  an  arranging  debtor  to  have  an  action  for  rent  against 
him  stayed,  on  the  ground  that  the  property  was  onerous  and 
not  worth  the  rent: — Held,  that  such  a  course  could  only  be 
adopted  by  the  arranging  debtor  going  into  bankmptcy.  In  re 
An  Abbangixo  Debtor  -  C.  A.  XXIV.  M.  686 

10. Pending  proceedings  in  Chancery.]    Proceedings  in 

bankruptcy  will  be  stayed  pending  proceedings  in  Chancery. 
Be  Kennedy       -  -  -  -  -    B.  I.  J/.  648 

!!• Bcstraining   execution.}    In   bankruptcy  the  proper 

order  to  make  is  an  order  absolute  in  the  first  instance,  re- 
straining proceedings  under  executions,  upon  which  the  facts 
should  be  fully  before  the  Court ;  the  order  will  be  set  aside 
if  made  improvidently  or  upjon  supression  or  mis-statement  of 
facts.    Be  Abbanging  Debtob  -  -  B.  VII.  M.  66 

12. Sale  of  ship  of  arranging  debtor  under  warrant  of 

the  Court  of  Admiralty— Protection  from  process— Lien  on  ship 
for  wages— Jurisdiction— B.  A.  Act,  1872,  sec.  66 — B.  d'  I.  Act, 
1857,  sec.  343.]  A  warrant  of  the  High  Court  of  Admiralty  to 
arrest  a  ship,  the  property  of  an  arranging  debtor,  issued  at 
the  suit  of  a  master  mariner  in  a  cause  of  wages  and  disburse- 
ments, is  a  "process"  within  the  meaning  of  the  Bankrupt 
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and  Insolvent  Act,  1857,  sec.  343 ;  and,  when  seizure  is  effected 
under  such  a  warrant,  issued  after  the  granting  of  a  protection 
order  to  the  arranging  debtor,  the  Court  of  Bankruptcy  has 
jurisdiction,  under  the  B.  A.  Act,  1872,  sec.  66,  to  restrain  by 
injunction  the  ^larshal  of  the  Iligh  Court  of  Admiralty  and 
such  master  mariner,  from  selling  or  disposing  of  the  ship, 
where  it  is  exjjedient  or  necessary  with  a  view  to  doing  complete 
justice,  or  making  a  complete  distribution  of  the  arranging 
debtor's  property.  But,  before  exercising  the  power,  the  Court 
will  require  adequate  provision  to  be  made  for  the  full  discharge 
of  all  claims,  covered  by  the  master  mariner's  specific  lit-n, 
tliat  may  be  ascertained  to  be  due  on  account  taken  before  ita 
own  officer,  and  to  meet  the  costs  incurred.    In  re  C. 

[B.  XI.  39 

Against  assignees  -  -  -  XI.  149 

Sec  Pbactice—Chanceby— Injunction.    7. 

BANXBUPTC7— SXTFFBES8ION    OP    PBOPEBTY 

— Committal  for  trial  of  bankrupt  for  fraud.]  A  bankrupt 
was  conmiitted  for  trial  on  the  ground  of  fraud  in  the  wilful 
suppression  of  property.    Be  Bebkelbt 

[M.  P.  C.  VIII.  J/.  464 

BANKBTJPTCY— VOID  8ETTI.EMEKT. 

1. Bules  which  regulate  Court  in  acting  under  sec.  66  of 

B.  A.  Act,  1872— Evidence]  Before  exercising  jurisdiction 
imder  the  B.  A.  Act,  1872,  sec.  66,  to  decide  whether  a  dewl 
was  executed  in  order  to  defeat  creditors,  and  to  declare  same 
fraudulent  and  void  as  against  the  assignees  in  bankruptcy, 
the  Court  will  require  to  be  satisfied,  as  far  as  possible,  that 
the  application  is  made,  not  capriciously,  but  for  the  purpose 
of  benefiting  the  general  creditors,  and  that  the  result  of  ac- 
ceding to  it  would  be  ad^'antageous  to  tliem  on  the  whole,  and 
would  not  onerate  the  assignees  with  a  damnosa  harreditas. 
In  the  matter  of  O'Neill  -  -  -    B.  VII.  170 

2. Setting    aside   deed— Voluntary — As    fraudulent— 10 

Car.  I.,  scss.  2,  e.  3 — Jurisdiction — 35  <£•  36  Tic,  c.  57,  s.  66— 
20  «t  21  Vic,  c.  60,  ss.  24,  2fy— Evidence.]  Wliere  a  deed  dis- 
posing of  all  the  grantor's  property  was  executed  without 
valuable  consideration  by  tlie  grantor  while  indebted,  and  he, 
still  owing  some  of  the  debts  then  due,  became  bankrupt 
shortly  afterwards  : — Held  (affirming;  the  order  of  Miller,  J.)» 
that  the  deed  was  void  ad  against  the  assignees  in  bankruptcy 
of  the  grantor,  and  that  the  lands  thereby  conveyed  Ehould  be 
delivered  up  to  the  aesignee.    In  re  Xolan 

[B.  VIII.  66;   Oil.  A.  VIII.  199 

8. Voluntary  Deed — Absence  of  ante-nuptial  agreement 

— Bankruptcy  of  settlor — Evidence  of  ability  to  pay  debts  trith- 
out  aid  of  property  in  settlement — Onus  of  proof— B.  A.  Act, 
1872,  sec.  52.]  By  a  post-nuptial  settlement,  not  executed  in 
pursuance  of  an  ante-nuptial  agreement,  property  was  put  in 
settlement  for  the  benefit  of  the  settlor's  wife  and  children. 
The  settlor  Avas  afterwards  adjudged  bankrupt,  apparently 
within  two  years  after  tlie  date  of  the  settlement  ;  and  on  his 
assignees  seeking  to  avoid  the  settlement  it  was  proved  that  tlie 
settlor  was  indebted  at  the  time  of  its  execution,  and  no  evi- 
dence was  given  by  the  x)arties  claiming  under  it  that  he  was 
al)le  to  jmy  all  his  debta  witliout  the  aid  of  the  property  put  in 
settlement  :—Hcld,  that  the  settlement  was  void  as  against  the 
assignees  under  the  Bankruptcy  Amendment  Act  (Ireland), 
1872,  sec.  52.    Ja^es  r.  Mabon  ;  Be  Campbell 

[B.  XII.  163 

4 Voluntary    deed— Second    marriage — Settlemtnt   on 

children  of  first  marriage — Consideration — Subsequent  pur- 
chaser  for  value— 10  Car.  I.,  sess.  2,  c.  3,  s.  \0— Onerous  coven- 
ants in  lease.]  The  liabilities  incurred  by  the  assignee  of  a 
le«tsee's  interest?  in  a  lease  for  years  in  respect  of  onerous  coven- 
ants thereunder,  such  as  for  tlie  pajTnent  of  a  substantial  rent, 
and  for  keeping  the  demised  premises  in  good  order  repair,  and 
condition,  amount  to  a  valuable  consideration  for  the  assign- 
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ment  of  it,  so  as  to  x>r«vent  such  assignment  from  being  a 
voluntary  conveyance  within  the  meaning  of  the  10  Car.  I., 
fie*<.  2,  0.  3,  s>  10.  A  widower,  by  a  settlement  executed  on  liis 
f*ton(l  marriage,  assigned  a  leasehold  to  trustees,  subject  to 
the  lessee's  covenants  for  jiayment  of  the*  rent  reserved,  and  for 
keeping  the  premises  in  good  reimr,  uix)n  trust,  for  tlie  main- 
tenance and  education  of  his  four  childr^i  by  a  former  mar- 
riage during  their  minority  in  consideration  of  love  and 
affection.  The  deed  was  registered  and  the  settlor  afterwards 
mortgaged  the  lease,  by  way  of  equitable  deposit,  for  valuable 
conitideration :  — Hcldy  tliat  the  consideration  of  a  second 
marriage  did  not  extend  so  as  to  prevent  the  settlement  from 
being  voluntary,  but  that  by  reason  of  the  onerous  covenants 
under  which  the  assignee  had  l>ecome  liable,  the  assignment  was 
nob  voluntary  as  against  the  subsequent  purchasers  for  value, 
wliether  with  or  without  notice.  Prior  v.  Jenkins  (37  L.  T., 
X.  S.  51)  followed.    In  re  6be£B  ;  Ex  parte  Provincial  Bank 

[B.  XI.  109 

Sale  at  under-value  to  defeat  execution  XII.  37 

See  Bankkuptct— Act  of  BAXKBrPTcy.    13. 

BANKBTJPTCT— VOTINQ. 

1, Authority  to  vote  at  composition  meeting  after  bank- 
ruptcy.'] An  authority  to  a  solicitor  to  vote,  annexed  at  the 
foot  of  the  proof  of  debt,  entitled  in  the  cause  to  which  matter 
it  plainly  had  reference,  and  in  these  words — **  We  appoint 
Mr.  Clay  our  proxy  in  the  above  matter,"  is  sufficient.  Be 
TroHT B.  IV.  il/.  769 

2. Composition  after  bankruptcy— First  meeting— Mode 

of  voting— Creditors  for  under  £20  not  entitled  to  vote— 2D  &  21 
ViH.,  e.  60,  ss.  149,  150— Form  64.]  Creditors  whose  debts  do 
not  amount  to  £20  are  not  entitled  to  vote  at  the  iiEpt  meeting 
in  a  composition  after  bankruptcy,  and  are  not  to  be  computed 
in  number  as  agreeing  to  or  opposing  the  ofifer  of  composition. 
In  re  BrcKLlT B.  XIV,  113 

BAHXBTJPTCT— WIITDIITG-TJP— 5y  trustee  and  com- 
mittee of  inspection — Bankrupt  absconding  without  filing  state- 
ment of  affairs — Summoning  meeting  to  sanction  winding-up — 
155  ^.  O.y  1872 — Special  circumstances.}  An  order,  under  155 
a.  0.,  1872,  to  summon  a  meeting  of  creditors  for  the  purpose 
of  obtaining  their  sanction  to  the  winding-up  of  the  bankrupt's 
estate  by  a  trustee  and  committee  of  insx)ection  will  not  be 
made,  except  under  very  8i)ecial  circumstances  of  a  very  excep- 
tional character,  where  the  bankrupt  has  absconded  without 
fihng  his  statement  of  affairs.  That  it  was  in  consequence  of 
the  bankrupt  having  absconded  that  his  statement  of  affairs 
tad  not  been  filed  is  not,  within  155  G.  O.,  1872,  a  special 
rircumstance  upon  which  the  Court  would  permit  an  applica- 
tion for  such  an  order  to  be  made  before  the  filing  of  the  state- 
ment. Notwithstanding  tiny  resolution  by  the  local  creditors 
of  a  bankrupt  in  favour  of  such  an  application,  the  Court  will 
not  give  permission  to  make  the  application  after  the  appoint- 
ment of  a  creditor's  assignee,  when  the  whole  of  the  creditors 
of  the  bankrupt  have  not  been  and  cannot  be  accurately  ascer- 
tained, unless  it  is  made  plainly  to  appear  that  the  feeling  of 
every  creditor  could,  upon  a  reliable  basis,  be  fairly  ascertained 
in  the  manner  as  jirovided  by  the  Court.  In  the  matter  of 
SniPLB  B.  VII.  80 

BAirxBiTPTOY— wiTinass. 

1. Expenses   of  witnesses  who   assisted   at   removal    of 

Of*od$.'\  When  a  witness  examined  in  the  Bankruptcy  Court 
liad  anything  to  do  with  the  removal  of  the  goods  of  a  bankrupt, 
the  (Vurt  will  not  give  him  his  expenses.     In  re  Hkallt 

[B.  I.  M.  606 

2.- — Witness  residing  in  London — Order  for  examination 
hffore  English  Court— B.  A.  Act,  1872,  sec.  71.]  An  order  for 
the  examination  of  witnesses  in  London  before  the  English 
Court  wa«  made.    Be  Dtmokb  -         B.  VIII.  M.  666 


BANKBTJP TOY— Action  for  damages  for  improper  adjudi- 
cation—Pleading ...  VI.  28 
See  Pbactice— Common  Law— Pleading.    13. 

Claim  of  assignees  to  proceeds  of  seizure,  and  sale  by, 

and  payment  to  sheriff     -  -  XXIV.  M.  373 

Sec  Shebiff.     28. 


—  ComiMiny — Winding-up 
See  Company.    8. 


I.  M.  227 


■ Committal 


XXVI.  M.  460 


See  BANKBrPTCT— Abbangement.    9. 


Tenant  -  .  -  .  . 

Sec  Cases  under  Landlord  and  TBNANT—BANKBrpTCT 
OF  Tenant. 

BAPTISM— Roman  Catholic  register— Evidence      XII.  32 
See  Evidence.    10. 

BABBED  Win^— Alteration  of  fence— U  d;  15  Vic.  c.  92, 
ss.  9  (3),  13  (3).]  Under  a  summons  containing  two  charges — 
one  under  14  &  15  Vic,  c.  92,  s.  9  (3),  for  altermg  the  fence 
of  a  public  highroad  without  the  consent  of  the  County 
Surveyor  or  the  authority  of  a  presentment,  and  the  other 
under  the  same  Act,  s.  13  (3),  for  wilfully  or  negligently  pre- 
venting and  interrupting  the  free,  passage  of  the  said  public 
road  by  erecting  thereon  a  barbed  wire  fence:— fl'eW,  that 
the  question  for  the  justices  was  whether  the  defendant  had 
altered  the  fence  of  the  rood ;  that  the  question  whether  the 
bank  on  which  the  fence  was  erected  belonged  to  the  defen- 
dant was  irrelevant,  and  that  their  jurisdiction  in  no  way 
depended  upon  it:— Held,  also  (by  Murphy,  J.)  that  a  fence 
of  barbed  wire  placed  alongside  a  public  highroad  or  footpath 
is  a  public  nuisance.    Collen  v.  Ellis 

[E.  D.  XXVII.  AT.  666 

Injury  to  sheep        ...  -       XXVI.  16 

Sec  Negligence.    4. 

BENEFIlT  BUILDING  SOCIBTT— Pines       VIII.  29 

See  Building  Society. 

BEQUEST  FOB  MASSES— Perpetuity 

See  Chabitt— Gift  to.    1,  7,  8. 
Will II.  J/.  362 

Sec  Will— Legacy.    5. 

BEQUEST  OF  SHABES— Misdescription  XI.  166 

See  Will— Legacy.    7. 

BETTING  OONT'BA.CT—Considerationr— Money  had  and 
received — N on- joinder  of  parties— Amendment.}  An  action  for 
money  received  for  the  use  of  the  plaintiff,  to  recover  money 
paid  to  his  agent,  the  defendant,  on  foot  of  a  bet  in  which 
several  jparties  are  interested,  is  not  an  action  to  enforce  the 
original  contract,  wliich  is  illegal,  and  the  party  who  has 
been  dealt  with  as  substantially  entitled  to  the  amount  may 
maintain  the  action.  "Where,  after  an  agent  has  been  instru- 
mental in  making  a  bet  for  several  jiarties,  one  of  them  (the 
plaintiff)  placed  an  embargo  on  the  i»yment  (rf  the  amount 
of  it  to  the  agent,  and  afterwards  withdrew  the  embargo  on 
a  p^romise  by  the  agent  to  pay  over  the  amount  to  him,  the 
plaintiff,  in  consequence  of  which  the  money  was  paid  to 
the  agent,  there  is  sufficient  consideration  to  support  such  a 
promise,  and  an  action  for  money  received  for  the  plaintiff's 
use  may  be  maintained.    M*Closkey  v.  Taylob 

[C.  P.  XI.  46 

BICYCLE— 7?irfin^  on  footpath— Obstruction — Evidence— 1\ 
<£r  15  Vic,  e.  92,  s.  13  (3).]  A  bicyclist  riding  at  a  moderate 
pace  on  the  footimth  of  a  country  road,  outside  municipal  or 
township  districts,  may  be  summarily  convicted  under  14  & 
15  Vic,  c.  92,  s.  13  (3),  although  there  is  no  evidence  of 
actual  obstruction  of  any  passengers  being  on  the  footpath 
caused  thereby,  or  of  any  foot-passenger  being  at 
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sight  on  the  footjMith,  if  the  magistrates  are  of  opinion  on 
those  facts  that  so  riding  on  the  footpath  is  oalculated  to 
prevent  or  interrupt  the  free  passage  of  foot-passengers. 
MKee  v.  M'Gbath        -  -  -      B.  D.  XXVI.  40 


BIG-AMT — Presumption  as  to  religion    - 
Sec  Criminal  Law— Bigamy. 


-  II.  J/.  637 


Bllili — Chancery. 

See  Practice— Chancert- 


-BiiJ.. 


Bllili  OF  COSTS. 

See  Cases  under  Solicitor— BiLL  of  Costs, 

BILL  OF  EXCEPTIONS. 

Sec  Practice— Common  Law— Bill  op  E^.cr.irrws-^. 

BILL  OF  EXCHANGE. 

1 Acceptance— 19  &  20  Vict.,  c.  97,  «.  b— Acceptance  in 

writ  in//.']  Actions  on  bills  of  exchange,  accepted  by  the  defen- 
dant, were  dismissed  on  the  ground  that  they  were  not  properly 
accepted,  the  word  "  accepted  "  not  appearing  on  the  face  of 
them  before  the  name  of  the  acceptor.  Pearson  v.  Crawford, 
a.  S.  XII.  M.  lea ;  Shaw  v.  M*Kelvet  E.  D.  XII.  Af.  185 

2. Civil  Bill  against  one  of  several  joint  acceptors — Dis- 
missal for  non-joinder  of  the  other  acceptors.']  Wliere  several 
parties  accepting  a  bill  of  exchange  make  themselves  jointly 
but  not  severally  liable,  the  drawer  cannot  select  any  one  of 
them  to  be  sued  for  the  amount  by  civil  bill,  and  if  ho  does 
not  make  the  others  defendants  the  civil  bill  will  be  dismissed 
without  prejudice.    Meek  v.  Magennis       -    U.  S.  XV.  102 

3. Practice — Necessity  of  affidavit  upon  which  to  obtait 

extension  of  ttm£  to  defend.]  In  an  action  under  the  Summary 
Bills  of  Exchange  Act,  the  Court  will  not,,  without  an  affi- 
davit, extend  the  time  within  which  the  defendant  may  apply 
for  leave  to  defend  the  action.    Hewat  v.  Fitzsimons 

[B.  II.  Jir.  42 

4. Practice — Liberty  to  jplead  traverse^  denial  of  con- 
deration  and  plene  admlnistravit — Jurisdiction.]  In  an  action 
by  payee  of  promissory  note  against  the  administratrix  of  the 
maker,  under  the  summary  procedure  on  Bills  of  Exchange 
Act,  a  motion  by  the  defendant  for  liberty  to  plead  a  traverse 
of  the  making  of  the  note,  a  denial  of  consideration,  and  a  plea 
of  plene  administravit  was  granted.  Qucerc,  whether  an  action 
against  executors  or  administrators  is  maintainable  under  24 
&  25  Vic,  c.  43?    O'Connor  v.  Lee   -  -    C.  P.  V.  136 

5. Practice — Leave   to   sign    final    judgment — Specially 

indorsed   writ — Leave  to   defend — O.  J.,   r.  2 — 0.  II..,  r.  3 — 

0.  XIII. ^  r.  1.]  "Where  a  defendant  has  obtained  leave  to 
appear  and  defend  under  the  Summary  Procedure  on  Bills  of 
Exchange  Act,  the  plaintiff  cannot  proceed  under  O.  X — x.,  r. 

1,  in  order  to  obtain  leave  to  sign  final  judgment  as  if  the  vrr'ii 
were  a  writ  specially  indorsed  under  O.  II.,  r.  3.  Kirwan  v. 
Roche E.  D.  XII.  54 

6. Practice — Leave  to  plead  double.]    Leave  was  given 

to  plead  double  where  it  was  alleged  that  the  note  was  signed 
by  the  defendant  as  security  for  a  friend,  and  that  it  was  dis- 
counted for  only  a  small  sum.    Flood  v.  Cavanagh 

[C.  C.  VII.  Jir.  479 

7. Practice — Leave  to  defend — Non-delivery  of  goods — 

Two  bills.]  Leave  was  given  to  defend  on  the  ground  of  the 
non-delivery  of  the  goods  for  which  the  bill  was  given,  and  that 
there  were  two  bills  out  for  the  debt  really  due,  on  both  of 
which  the  defendant  was  liable  to  be  sued.  Kirbt  v.  Ban- 
NERETH C.  C.  VII.  .1/.  508 

8. Practice — Leave    to   defend — Lodgment  of  money  in 

Court — Interest.]  Leave  to  defend  waa  given  in  an  action 
under  the  Summary  Procedure  on  Bills  of  Exchange  Act,  the 


BILL    OF    EXCHANG-E— con/iitved. 

defendant  lodging  the  amount  in  Court,  but  without  llio 
interest  which  he  stipulated  to  pay — 60  per  cent.  Lewis  r. 
Johnston         -  -  -  -         C.  C.  "VII.  M.  439 

0. Practice^Lcave  to  defend — Fraud  and  misrepresen- 
tation.] Leave  was  given  to  defend  an  action  brought  under  tlie 
Summary  Procedure  on  Bills  of  Exchange  Act,  where  fraud 
and  misrepresentation  were  charged  by  the  defendant.  Liww 
v.  Johnston    -  -  -  -  C.  C.  VII.  J/.  448 

lO. Practice — Leave     to     defend — forged     signaturr.] 

Leave  to  defend  was  given  on  the  ground  of  the  forgery  to  the 
signature  to  the  bill.    National  Discount  Co.  v.  Reillt 

[C.  C.  VII.  M,  526 

11. Practice — Leave  to  defend — 19  d-20  FiV.,  c.  97,  *.  6— 

Acceptance  in  writijig.]  Leave  to  defend  an  action  on  a  bill  of 
excliange  was  given^  where  it  was  alleged  that  the  claim  was 
discharged  by  the  acceptance  by  tiie  plaintiff  of  a  sum  of 
money,  he  giving  a  receipt  in  full ;  and  that  the  bill  was  not 
endorsed  "af^cepted,"  Hindhaugh  v.  Blakey  (XII.  M.  145) 
doubted.    Abraham  r.  Kenny  Q.  B.  D.  XII.  M.  202 

12. Practice — Leave  to  defend— Defective  copy  of  aMda- 

vit  served.]  A  motion  for  leave  to  defend  can  be  made  ex 
parte f  and  if  made  on  motion,  will  not  be  refused  because  the 
affidavit  served  is  defective.    Morrow  r.  Madine 

[C.  C.  VIII.  M.  654 

13. Practice — Leave  to  defend — Copy  affidavit  not  served.] 

A  motion  for  leave  to  defend  need  not  be  on  notice ;  but  a 
motion  was  adjourned  till  the  affidavit  supporting  it  was  served 
on  the  opposite  party.    Dillon  v.  Eastwood 

[C.  C.  VIII.  M.  448 

14. Practice — Extension  of  time  to  plead — Forgery.]  The 

Court  extended  the  time  to  plead  where  the  defendant  charged 
that  the  bills  were  forged.    Watson  tr.  Tornet 

[C.  C.  VII.  M.  449 

15. Practice — Leave     to     defend — Equitable     grounds.] 

Leave  to  defend  on  equitable  grounds  was  granted,  although 
an  affidavit  in  reply  disclosed  matter  of  equitable  replication. 
Rowan  v.  White         -  -  -     C.  C.  VIII.  M.  64 

16. Practice — Leave   to  de'fend — Application  io  rf«i7.] 

A  motion  for  leave  to  defend  an  action  under  the  Summary 
Procedure  on  Bills  of  Exchange  Act  was  granted,  and  the 
action  was  remitted.  Gordon  r.  Hood,  C.  P.  VII.  Jf.  420; 
Brad  SHAW  v.  M'Cartney        -  -CO.  VII.  M.  479 

17. Practice— Leave  to  defend — Inspection  of  notes  sued 

on—Summons— Motion— O.  LIII.,  rr.  2  (56),  6.]  A  motion 
for  leave  to  defend  was  granted  on  motion  of  course,  the 
defendant  denying  that  he  had  signed  any  notes  for  the  plaintiff 
or  had  any  dealings  with  him.    Dwter  v.  Murphy 

[B.  D.  XII.  if.  23 

18. Practice— Leave   to   defend.]    Leave   to  defend  an 

action  on  a  bill  of  exchange  was  given,  the  bill  liaving  been 
given,  the  defendant  stated,  for  no  consideration,  having  been 
signed  by  him  without  knowing  what  he  was  doing.  OTIanlox 
r.  Hoey C.  C.  VII.  M.  389 

19' Practice— Judgment    by     default— Computation    of 

time  for  signing— Sunday— C,  L.  P,  Act,  1853,  *.  232—0.  /., 
r.  2—0.  LVII.^  r.  2.]  A  judgment  in  an  action  on  a  bill  of 
exchange,  which  was  marked  twelve  days  after  the  writ  was 
served,  was  set  aside,  as  Sunday  was  included  in  the  compu- 
tation of  the  twelve  days.    Ulster  Banking  Co.  v.  M'Kbnney 

[Q.  B.  D.  XIII.  M,  90 

20. Praetice— Entry    of    appearance— Judicature  Art, 

ISn—Writ  of  summons  specially  indorsed.]  Since  the  Judi- 
cature Act,  1877,  the  procedure  for  the  defendant  to  adopt  is  to 
apply  for  liberty  to  appear.    Anon.  E.  D.  XII.  M.  36 

21. Practice— Amendment  of  writ.]    The  Court  gave  the 

plaintiff  liberty  to  amend  a  writ  already  served,  by  striking 
out  the  notice  endorsed  on  it,  when  it  appeared  that  the  hill 
was  over  six  months  due.    Harris  r.  Browne 
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S3. Practice— Action  on   alleged  promiaory  note  not 

brought  vithin  six  months — Amendment  of  wrtV.]  Where  ib 
appeared  that  an  action  brought  on  a  promissory  n6te  was  not 
brought  within  six  months,  and  an  allegation  was  made  that 
the  note  did  not  come  within  the  meaning  of  the  Act,  leave  to 
amend  the  writ  by  striking  out  the  notice  under  the  24  &  25 
Vic,  G  43,  was  given.    Qfalet  v.  Dwybr 

[B.  D.  XVI.  M.  106 

23. Practice — Action  against  personal   representative.] 

An  action  lies  under  the  Summary  Procedure  on  Bills  of  Ex- 
change Act  against  as  executor  on  administration.  Hewat  v, 
Davknpobt B«  VI«  170 

24. Promissory  note — Considerationr— Contemporaneous 

agreement— Fraud— Pleading — Construction.']  In  an  action  on 
foot  of  a  promissory  note  the  defendant  pleaded,  (1)  that  the 
note  was  given  in  consideration  of  goods  to  be  sold  and  de- 
livered, and  that  they  were  not  sold  and  delivered;  and  (2) 
that  it  was  given  in  consideration  that  the  imyee  would  cause 
to  be  delivered  to  the  defendant  a  cargo  of  cools,  and  that  he 
(Ud  not  cause  them  to  be  delivered.  A  demurrer  to  the  first 
plea  was  allowed,  and  to  the  second  plea  was  overruled.  Kkb 
V.  M'Ker  -  -  -  -    B.  D.  XII.  M.  297 

25. Promissory  note  —  Made  by   executors  —  Equitable 

pfea.]  Upon  the  trial  of  an  action  uixm  a  promissory  note 
made  hy  executors,  leave  was  asked  to  file  an  equitable  defence, 
that  the  defendants  had  made  themselves  personally  liable  by 
mistake,  and  that  they  had  intended  to  charge  the  assets  only. 
Leave  was  refused:— HeW,  that  the  plea  would  be  bad,  as  a 
Court  of  Equity  would  not  give  the  defendants,  if  their  inten- 
tion was  as  alleged,  relief  unconditionally.  M'Gillicuddy  r. 
GuwAT C.  P.  II.  M.  196 

26. Promissory  note — Equitable   plea — Demurrer.]     In 

an  action  on  a  promissory  note  a  plea  on  equitable  grounds 
was  put  forward  stating  a  collateral  agreement  to  accept  pay- 
ment out  of  the  rents  of  certain  lands,  and  that  the  defendant 
had  offered  to  execute  a  deed  for  the  purix)se,  and  had  tendered 
it  to  the  plaintiff,  but  he  refused,  was  held  Imd  on  demurrer. 
MDosxiLL  r.  Febnt    -  -  -  -    B.  I.  M.  648 

27. Promissory  note — Husband  and  wife — 2^ote  payable 

1o  itife,  endorsed  vnthout  husband's  authority — Action  by  en- 
tlonee  vith  notice— Estoppel.]  In  an  action  against  two  defen- 
dants, MX.  and  D.,  on  a  jiromissory  note,  made  by  them 
payable  to  8.  MX.  or  order,  and  by  S.  M'L.  endorsed  to  the 
plaintiff,  the  defendant  pleaded  that  Sw  MX.  was  at  the  time 
of  making  the  note,  and  still,  the  wife  of  the  defendant,  M'L., 
who  signed  the  note  as  principal,  and  that  D.  signed  as  surety ; 
that  the  note  was  made  without  value  or  consideration;  and 
that  S.  MTi.  then,  being  the  wife  of  M'L.,  without  his  know- 
ledge or  authority,  endorsed  the  note  to  tbe  plaintiff,  who  had 
foil  knowledge  of  the  premises.  On  demurrer  to  the  defence, 
r«l}'ing  on  estoppel : — Held  (Fitzgerald,  B.,  diss.),  that  the  de- 
fifDce  was  good.    M'Gabtht  v,  MXaughlin  B.  XI.  4 

28. Promissory    note — New    note — Action    against    co- 

furfty.]  One  of  two  joint  makers  (co-sureties  for  a  third  party) 
of  a  promissory  note  gave  a  new  note,  in  which  his  brother  ■ 
joined  him,  got  up  the  original  note,  and  sued  his  co-surety  in 
the  original  note  for  one  half  of  the  |mount : — Held,  that  since 
no  money  had  been  in  fact  paid  by  the  plaintiff  for  the  defen- 
dant's use,  the  action  could  not  be  maintained.  (By  Deasy  B.) 
Wheiak  r.  Ceottt        -  -  Cir.  Cas:  II.  M.  286 

29. Trust  deed  under  English  Bankruptcy  Act,  1861.] 

The  Court  refused  a  new  trial  of  an  action  by  the  indorsee 
a^ainBt  the  drawer  of  a  bill  of  exchange  drawn  by  S.  The 
defence  was  on  equitable  grounds  that  by  a  deed  of  August, 
1866,  made  under  the  English  Bankruptcy  Act,  1861,  all  the 
property  of  8t  was  conveyed  upon  trust  to  distribute  among  his 
creditors,  and  the  creditors  were  to  be  at  liberty  to  sue  sureties. 
The  bill  was  not  due  till  September,  1865,  and  current  at  the 
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date  of  the  deed.  The  plaintiff  had  realised  nothing  upon  it 
and  the  verdict  had  been  found  for  him.  Hibbebt  v.  Cun- 
ningham   -  -  -  -  •         Q.  B.  I.  if.  442 

Acceptance  by  adult  of,  for  debt  contracted  during  in- 
fancy— ^Liability  of  bond- fide  indorsee  XIII.  40 
See  Infant— Contract. 

Action  on,  remitting. 

Sec  Remitting  Action  to  Civil  Bill  Coubt.    2,  7-9, 
12,  36. 

Consideration  -  -  -  -        XIII.  62 

See  Contract.   6. 

Motion  for  final  judgment— .Specially  indorsed  writ. 

See  Practice— Judgment.    26,  31. 

Pleading. 

See  Practice— Ck)MM0N  Law— Pleading.    18, 19, 35, 62. 

Practice — Omission  of  indorsement  on  writ  as  to  costs — 

Waiver XII.  46 

See  Practice— Writ  op  Summons.    6. 

- — Practice— Extension  of  time  to  appear  XII.  M,  88 

See  Practice— Time.    3. 

Unsigned  by  debtor— Money  paid  on  account  of  debtor 

a       «  LVII.  141 

See  Bankruptot— Arrangement.    35. 

BILL   OP  PBACB—Cl.iim  to  sea-shore      -  XIV.  70 

See  Sea-shore.    1. 

BILL   OF   SALE. 

!•-= — Bankruptcy— Itepuied  ownership-Bills  of  Sale  Act, 
1879,  8.  20— Bills  of  Sale  Act  Amendment  Act,  1883,  s.  7.] 
J.  D.,  within  three  months  of  his  being  adjudged  a  bankrupt, 
gave  a  bill  of  sale  of  the  chattels  in  his  dwelling  house  to  F.  H., 
in  order  to  induce  him  to  withdraw  an  execution  thereon.  By 
the  bill  of  sale  it  was  provided  that  the  chattels  should  not  be 
liable  to  seizure  or  to  be  taken  possession  of  by  F.  H.  for  any 
cause  other  than  those  specified  in  section  7  of  the  Bills  of  Sale 
Act  Amendment  Act,  1883.  After  the  day  stipulated  for  pay- 
ment the  grantee  failed  to  take  possession  in  default  of  pay- 
ment:— Held,  that  the  chattels  being,  with  the  grantee's 
consent,  in  the  bankrupt's  possession  at  the  time  of  his  bank- 
ruptcy, the  bill  of  sale  was  void  against  the  assignee  in  bank- 
ruptcy. Be  Stanley  (17  L.  R.,  Jr.  487)  discussed.  Be  James 
DuNLOP    -  -  -  -  B.  (Local)  XXIV.  68 

2. Mortgage  by  lessee  of  trade  fixtures— Non-registration 

under  17  &  18  Vict,  c.  5b— Power  of  sale—Intcrpleader—Mis* 
description  of  claimant — Costs.]  C,  the  lessee  of  premises  on 
wliioh  a  doth  mill  was  erected,  demised,  by  way  of  mortgage, 
the  premised,  including  the  mill  and  all  the  fixtures,  erections, 
and  appurtenances,  to  mortgagees,  for  all  the  residue  of  the 
term,  with  power  to  the  mortgagees,  in  case  of  default,  "  abso- 
lutely to  sell  the  premises  or  any  part  thereof,  either  altogether 
or  in  parcels."  The  mortgage  was  not  registered  under  the 
Bills  of  Sale  Act  (17  &  18  Vict.,  o.  55),  and  the  mortgagor  re- 
mained in  the  apparent  possession  of  the  premises  A  writ  of 
/f.  fa.  having  been  issued  by  a  judgment  creditor,  the  following 
articles  of  machinery  were  seized  on  the  premises  by  the  sheriff : 
1,  a  carding  machine ;  2,  a  billy ;  3,  a  mule ;  4,  a  tucking 
machine ;  5,  a  steam  engine  and  fly-wheel ;  6,  a  steam  winch. 
The  first  five  of  the  articles  were  actually  affixed  to  the  mill 
building  as  part  of  the  machinery  for  working  the  mill,  for 
the  proper  working  of  which  the  use  of  them  was  necessary, 
but  they  could  be  unfastened  and  removed  without  injury 
to  the  building;  and  the  first  four  of  them  had  not  been 
affixed  to  the  building  at  the  time  of  the  mortgage,  but 
had  been  afterwards  substituted  by  the  mortgagor  ior.  others 
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which  had  been  there  previously.  The  sixth  article  waa 
bolted  by  six  bolts  to  a  stone  of  one  ton  weight,  wliioh 
lay.  upon  the  floor,  and  could  be  removed  from  or  together 
^  with  the  stona  These  articles  were  claimed  by  the  mortga- 
gees, and  an  interpleader  issue  was  directed.  In  their  claim 
and  in  the  issue  the  mortgagees  were  described  as  *'  The  Irish 
Civil  Service  Building  Society,"  instead  of  as  "The  Irish 
Civil  Service  and  General  (Permanent  Benefit)  Building 
Society,"  which  was  their  description  at  the  time  of  and  in  the 
mortgage,  or  instead  of  as  the  trustees  (naming  them)  of  that 
society,  which  would  have  been  the  more  projper  description  of 
the  claimants:— fl^eW,  (1)  That  the  technical  objection  created 
by  the  misdescription  of  the  claimants  could  not  be  sustained 
when  raised  only  at  the  trial  after  the  substantial  issue  had 
been  tried ;  (2)  That  the  articles  attached  by  the  mortgagor  to 
the  mill  building  after  the  date  of  the  mortgage  passed  thereby, 
as  well  as  all  the  other  articles ;  (3)  That  the  first  five  articles 
were  not  personal  chattels  but  fixtures ;  but,  aemblcy  that  the 
sixth  was  a  personal  chattel  and  not  a  fixture ;  (4)  That  the 
mortgage  deed  gave  no  power  to  sever  and  sell  the  fixtures 
separately  from  the  mill  buildings,  and  that  therefore,  so  far 
as  it  operated  as  a  mortgage  of  the  fixtures,  as  the  building  was 
included  in  the  demise,  the  deed  did  not  require  registration 
imder  the  Bills  of  Sale  Act,  but  that  the  deed,  so  far  as  it 
operated  as  an  assignment  of  the  steam  winch,  required  regis- 
tration, and  so  far,  being  unregistered,  was  void  as  against  the 
execution  creditor.  Meux  v.  Jaeoht  (L.  R.  7,  H.  L.  481),  and 
ex  parte  Barclay,  re  Joyce  (L.  R  9  Ch.  576)  followed.  Haw- 
trey  V.  Butlin  (L.  R.  8  Q.  B.  290),  and  exparte  Daglish  (L.  R. 
8  Ch.  1072)  distinguished.  The  Ibish  Civil  Skbvicb  Building 
SociBTT  V.  Mahont       -  -  -  -  U.  B.  X.  163 

3. Order  and  disposition — Consent  of  true  owner — De- 
mand of  possession^Order  for  sale — Secured  creditor — Salvage 
claim— 20  &  21  Vic^  c.  60,  s.  313.]  B.,  the  holder  of  a  regis- 
tered bill  of  sale  on  the  furniture  in  W.'s  hotel,  demanded 
possession  on  February  2nd  from  W.,  who  said  that  his  affairs 
were  in  the  hands  of  his  solicitors,  without  whose  consent  he 
could  do  nothing  in  the  matter,  and  it  was  then  arranged  that 
they  should  meet  at  the  solicitors*  office  on  February  5th.  Mean- 
time on  February  3rd  W.  left  the  country,  and  on  attending  at 
the  office  of  the  solicitors,  as  had  been  arranged,  B.  was  advised 
by  them  to  take  possession,  which  he  did  forthwith.  Meetings 
of  W.'s  creditors  were  subsequently  held,  at  which  his  solicitors 
treated  in  terms  B.'s  bill  of  sale  as  a  valid  security.  On  March 
9th  W.  was  adjudged  bankrupt  on  the  act  of  bankruptcy  com- 
mitted in  leaving  the  country  on  February  3rd,  and  the  Court, 
by  the  order  of  adjudication,  on  the  petitioner's  application, 
sanctioned  the  making  of  arrangements  with  B.  by  the  official 
assignees  for  carrying  on  the  hotel  business.  Acc6rdingly  B. 
continued  in  possession,  believing,  and  being  so  informed  by 
the  petitioning  creditor's  solicitors,  that  his  bill  of  sale  was 
valid,  and  that  he  would  be  paid  out  of  the  proceeds  of  the 
sale.  Under  that  impression  he  made  payments  for  gas  and 
rent,  in  respect  of  which  the  Court  declared  him  a  salvage 
creditor  on  the  proceeds  to  be  received  out  of  the  premises.  In 
the  same  way  he  was  induced  to  bid  for  the  hotel  himself,  on 
the  understanding  with  the  solicitors  for  the  assignees  that 
he  would  have  to  advance  only  a  certain  sum  over  the  amount 
due  to  him,  and  for  which  he  would  get  credit  as  against  the 
purchase  money:  but  creditors  having  objected  that  the 
amount  so  bid  was  insufficient,  the  hotel  and  furniture  were, 
with  his  consent,  sold  to  another  person,  imder'an  order  of  the 
Court  directing  "  the  hotel  premises  "  to  be  put  up  for  sale  by 
auction  as  a  "  going  concern,"  and  B.  was  treated  as  a  necessary 
party  to  the  deed  of  conveyance  and  giving  up  of  possession  to 
the  purchaser.  B  having  claimed  to  be  declared  entitled  to 
payment,  out  of  the  purchase  money,  of  the  amount  due  on 
foot  of  the  bill  of  sale,  which  was  resisted  by  the  assignees, 
relying  on  the  order  and  disposition  clause  of  the  B.  and  I. 
Act,  1857 : — Held,  that  the  demand  of  possession  of  the  goods 
made  by  B.  was,  under  the  accompanying  circiunstances,  in- 
sufficient to  negative  his  consent  to  their  remaining  in  the  order 
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and  disposition  of  W. ;  that  the  order  for  sale  was  not  sufficient, 
witliin  the  order  and  disposition  clause,  as  it  did  not  specify 
the  goods,  and  having  regard  to  the  circumstances  under  which 
it  was  made;  that  the  assignees  were  estopped  by  what  had 
taken  place  from  disputing  B.*s  right  to  rank  as  a  secnred 
creditor;  and  that,  even  indejpendently  of  th^  doctrine  of 
estoppel  in  pais,  the  assignees  were  equally  precluded  from  so 
objecting,  as  the  evidence  established  what  was  equivalent  to  a 
consent  on  their  part,  ratified,  through  their  intervention  tr 
concurrence,  by  the  Court,  that  the  bill  of  sale  should  be 
declared  a  valid  security,  and  that  B.  should  be  paid  the  amount 
out  of  the  proceeds  of  the  sale.  Ex  parte  Bbunker.  In  re 
Walshe  -  -  -  -  -       B.  XII.  87 

4. Registration—Act  of  bankruptcy — Order  and  disposi- 
tion— Reputed  ownership — Evid^nee^Description  of  attesting 
witness,'\  More  than  six  months  before  his  bankruptcy  a  trader 
executed  a  bill  of  sale  to  plaintiff.  The  goods  were  subse- 
quently seized  formally  by  plaintiff,  but  left  in  the  custody  of 
the  trader's  caretaker  and  on  his  premises.  They  were  then 
seized  by  the  sheriff  under  a  H,  fa.,  and  were  claimed  by  plain- 
tiff, but  refused.  While  they  remained  in  the  sheriff^s  posses- 
sion the  trader  was  adjudicated  bankrupt  on  a  subsequent  act 
of  bankruptcy.  Tlie  jury  found  the  bill  of  sale  bond  Ude.  On 
motion  to  change  the  verdict  into  one  for  defendants:— J7f/(f, 
that  the  goods  were  not  in  the  bankrupt  s  order  and  dis- 
position with  the  true  owner's  consent ;  that  the  seizure  and 
demand  by  the  true  owner,  though  actuated  by  a  mixed  motive 
partly  for  the  trader's  benefit,  prevented  the  operation  of  the 
reputed  ownership  clause.  "Whether  the  lapse  of  six  months, 
before  the  fiat  issued  prevented  the  deed  being  an  act  of  bank- 
ruptcy, for  the  purpose  of  invalidating  it  as  fraudulent  under 
10  Car.  I.,  sess.  2,  ch.  3,  quaere  f  Sembley  tliat  in  such  case  the 
assignees  should  show  a  debt  still  existed,  which  was  due  at 
the  time  of  the  execution  of  the  deed.  **  Law  Clerk  of  Carlow, 
in  the  county  of  Carlow  " : — Held,  a  sufficient  description  of  the 
residence  and  occupation  of  an  attesting  witness  to  a  bill  of 
sale.    M'CuB  v.  James  -  -  -  -      C.  P.  V.  77 

5. Registration — Descriptions  in  bUl  of  sale,  haw  far 

to  he  taken  in  aid  of  defects  in  a/Rdavit — "Trader**— 
"County"  instead  of  "City"  of  Dublin — Reputed  ownership 
— Ooods  in  possession  of  trader  at  the  time  he  becomes  bank- 
rupt—B.  <fe  J.  Act,  1857,  s.  313—17  <fe  18  Vict.  c.  55.]  A  hill 
of  sale  was  executed  by  "John  Campbell  of  Nos.  9  and  9^ 
Trinity  Street,  in  the  County  of  the  City  of  Dublin,  spirit 
retailer"  and  the  witness  thereto  was  described  as  "John 
Lahiff,  28,  Fishamble  Street,  City  of  Dublin,  Liw  derk,"  both 
descriptions  being  correct ;  but  the  affidavit  filed  on  registra- 
tion, under  the  Bills  of  Sale  Act,  stated  that  "  the  faid  John 
Campbell  resides  at  Nos.  9  and  9i  Trinity  Street,  in  the 
County  of  Dublin,  and  is  a  trader."  and  that  the  residence 
of  the  witness  was  at  "No.  28,  Fishamble  Street,  in  the  County 
of  Dublin,"  there  being  no  such  places  in  the  Coimty  of 
Dublin,  as  distinguished  from  the  City  or  County  of  the  City. 
Tlie  grantor  was  adjudged  bankrupt  on  January  11th,  on  a 
creditor's  petition,  having  committed  an  act  of  bankruptcy, 
on  November  5th  previous.  After  the  act  <rf  bankruptcy, 
and  with  notice  thereof,  but  before  the  order  of  adjudication, 
the  grantee  took  possession  of  the  goods,  which  till  then  con- 
tinued in  the  bankrupt's  order  and  disposition:— JEfe/<f,  that 
the  description  of  the  grantor,  a  spirit  retailer  or  publican, 
as  "  trader  "  waa  too  general,  but  might  be  supplemented  by 
reference  to  the  description  in  the  bill  of  sale ;  that  it  was 
doubtful  whether  the  bill  of  sale  might  be  referred  to  in  order 
to  supplement  the  descriptions  of  the  residences  given  in  the 
affidavit  as  they  contradicted  those  given  in  the  bill  of  eale; 
and  that  the  goods  were  in  the  bankrupt's  order  and  dis- 
position "at  the  time  he  became  bankrupt"  because  they 
were  so  at  the  time  of  his  committing  the  act  of  bankruptcy, 
and  that  they  should  be  sold  for  the  benefit  of  his  creditors 
accordingly,  under  the  reputed  ownership  clause  of  the  B.  k 
I.  Act,  1857.    James  v.  Macken.    In  re  Campbell 
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6.  -1 —  JReffistration  of — Besidenee  of  grantor — Prior  untatis- 
Hed  bill  of  sale— Interpleader.]  In  an  interpleader  issue  be- 
tween grantee  of  ])ill  of  sale  and  execution  creditor,  the 
affidavit  for  registration  stated  that  the  grantor  '*  is  a  gentle- 
man, lately  soda-water  manufacturer/'  and  that  he  "resides 
at  Xo.  39,  Clarinda  Mount,  in  the  County  of  Dublin."  The 
bill  of  sale  was  absolute  in  form,  but  by  a  parol  agreement 
waa  intended  to  take  effect  as  a  conditional  security,  collateral 
with  a  mortgage  of  the  grantor's  lands :  the  grantee  was,  under 
the  same  agreement,  to  hold  the  bill  of  sale  in  trust  for  a 
third  person,  who  had  advanced  the  loan  and  was  to  hold  the 
goods  for  the  benefit  of  the  grantor  if  the  loan  was  repaid 
by  sale  in  the  first  place  of  the  lands.  The  trust  did  not 
appear  by  the  bill  of  sale  as  registered.  The  grantor  had 
given  a  prior  registered  bill  of  sale  to  another  grantee,  which 
Iiad  been  paid  off,  but  no  memorandum  of  satisfaction  had 
been  entered: — Held,  Ist,  on  motion  for  a  new  trial,  that 
the  outstanding  bill  of  sale  could  not  be  set  up  as  against 
the  claimant ;  2ndly,  that  the  affidavit  for  registration  of  the 
claimant's  bill  was  sufficient;  3rdly,  that  registration  was 
unnecessary,  if  ix>s8e8sion  was  taken  by  the  claimant  before 
the  seizure  in  execution,  though  after  the  expiration  of  the 
time  for  registration.  Whether,  if  possession  not  taken,  the 
tnista  should  have  appeared  in  registration,  qu(vre1  'Whether 
technical  objections  not  urged  on  the  hearing  of  an  inter- 
pleader summons  can  be  relied  on  at  the  trial,  qwtrel  Per 
AVhiteside,  O.  J. — ^Interpleader  issues  that  may.  involve  joints 
of  nicety  regarding  rights  of  property  were  not  intended  to  be 
tried  in  the  Consolidated  Court    Smith  v.  White 

[a.  B.  V.  74 

7. Jlegittration — Share  of  ship — Chener.l  The  mort- 
gagor of  a  ship^  or  shares  in  it,  is  not  to  be  deemed  to  cease 
to  be  the  owner.— Merchant  Shipping  Act,  1854,  sea  70. 
Although  a  bill  of  sale  of  a  ship  or  shares  in  it  be  absolute 
in  its  terms,  the  Court  is  entitled  to  ascertain  by  evidence 
if  it  be  only  a  mortgage.  Registration  of  a  bill  of  sale  four 
years  after  its  execution  will  not  convert  the  party  regis- 
tenn;;  it  into  an  owner,  if  he  was  not  such  before.  "  The 
Jake'      .  -  -  Adm.  V,  31;  Cli.  A.  V.  188 

8. Statement  of  consideration  "  truly  set  forth  **— Bills  of 

Sale  Aet,  1883,  s,  B—Form.1  A  bill  of  sale  "  in  consideration 
of  the  sum  of  £50,  now  paid  to  the  said  B.  W.  by  the  said 
yL  W.,"  assigned  with  M.  W.  certain  goods  and  chattels  therein 
specifically  described,  by  way  of  security  for  the  payment  of 
the  sum  of  £50  and  interest  thereon.  No  sum  of  £50  was  at 
the  execution  of  the  bill  of  sale  paid  to  B.  W. ;  the  only  money 
vhich  passed  was  a  sum  of  £10  solicitors*  costs,  but  there  had 
l^een  previous  money  transactions  between  the  parties,  in  which  - 
B.  W.  was  indebted  to  M.  W.  for  over  £5a  B.  W.  having 
made  default  in  payment  of  the  sum  secured,  M.  W.  seized 
the  goods  and  chattels  mider  the  bill  of  sale.  B.  W.  brought 
an  action  against  M.  W.  claiming  £50  damages  for  trespass 
dnd  trover  :  — Seld,  that  the  bill  of  sale  was  entirely  void,  aa 
the  consideration  was  not  **  truly  set  forth,"  within  the  meaning 
of  Kc.  8  of  the  Bills  of  Sale  Act,  1883,  and  that  the  seizure 
h^ing  therefore  a. trespass,  the  plaintiff  was  entitled  to  a  decree 
for  £50  and  costs.    Whelan  v.  Walsh      B.  D.  XXIV.  76 

®. Statement  of  consideration — Modi/icadon  of,  by  verbal 

ogrcemeni-42  d:  43  Viet.,  e.  50,  s.  8.]  A  bill  of  sale  reciting  that 
£4  3s.  7^d.  waa  then  due  from  the  grantor  to  the  grantee,  and 
that  the  grantor  had  requested  the  grantee  to  join  in  securing 
bim  to  certain  banks  for  £86  and  £29,  and  such  further  or 
other  sums  as  the  grantee  might  advance  to  or  for  the  grantor, 
or  the  grantee  might  be  obliged  to  pay  in  consequence  of  his 
having  become,  or  being  about  to  become,  or  here- 
after becoming  surety  for  the  grantor,  stated  that 
the  consideration  was  £4  38.  7id.  then  due,  and  the 
agreement  of  the  grantee  "  to  undertake  or  join  in  certain 
iiabiUties  *'  and  such  further  or  other  sums  in  which  the  grantor 
Blight  become  indebted  to  the  grantee:  and  it  was  further 
provided  *'  that  the  sums  to  be  secured  hereby  shall  not  exceed 
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£300,  nor  shall  it  be  obligatory  on  the  grantee  to  advance  any 
sum  or  undertake  any  liability  beyond  those  already  verbally 
agreed  upon  and  at  present  existing."  On  the  trial  of  an  inter- 
pleader issue  the  grantee  deposed :  "  The  arrangement  was 
I  would  secure  or  assist  my  brother  (the  grantor)  to  the  extent 
of  £300.  It  was  agreed  that  I  would  secure  and  make  ad- 
vances to  my  brother;  the  limit  to  be  £300."  It  was  objected 
that  the  agreement  so  proved  was  that  the  grantee  was  bound 
to  advance  £300  while  the  bill  of  sale  only  stated  that  tliis 
was  the  limit  of  the  advance  ;  but,  on  a  new  trial  motion  it  was 
Held  (Dowse,  B.,  diss.)  that  the  substance  of  the  consideration 
was  truly  stated,  within  the  meaning  of  the  Bills  of  Sale  (Ir.) 
Act  1879  (42  &  43  Vic.,  e.  50,  see.  8.)    Quane  v.  Quanb 

[E.  D.  XV.  98 

Apparent  i^ssession  -  .  -  XI.  163 

See  Bankbdptci — Acr  of  Bankruptcy.    11. 

By  way  of  mortgage— Evidence  to  contradict  VII.  31.  68 

See  Evidence.    13 

BISHOP— Sequestration  by— Priority  of       -      II.  M,  226 
Sec  Pb.\ctice— Chancery— Sequestration.    2. 

BLACX  UST-Libel. 

See  Defamation— Libel.  1.  2. 
Defamation— Privilege.  2. 
Practice— Common  Law— Pleading.    30. 

BOABD  of  WOBKS  LOAN— Instalments- Presentment 

[XX.  47. 
See  Grand  Jury- Presentment- Board    op    Works 
Loan. 

BOND. 

1. Action  on  penal — Claim  for  principal  and  interest 

exceeding  penal  sum — Slip  in  decree — Power  of  correction.] 
The  House  of  Lords  decided  against  a  claim  for  xvincipal  and 
interest  on  a  penal  bond  which  together  amounted  to  a  larger 
sum  than  the  -pensii  sum ;  and  corrected  an  order  which  had 
been  made  relative  thereto  in  which  it  was  not  stated  that  no 
more  than  the  penal  sum  could  be  recovered.  Halton  r. 
Harris       -  -  -  -         H.  L.  XXVI.  M.  379 

2. Construction — Joint  or  several  obligation.]    An  action 

was  brought  to  recover  £200  upon  a  bond  in  the  following 
form :  '^  Vie,  A,  B,  C,  &  D,  are  held  and  firmly  bound  to  E 
in  the  sum  of  £50  each,  to  be  paid  to  E,  his  executors,  ad- 
ministrators and  assigns,  to  which  jnyment,  well  and  duly 
to  be  made,  we  hereby  bind  us  and  each  of  us,  our  and  eadi 
of  our  heirs,  executors  and  administrators,  and  every  one  of 
them  by  these  presents " :  — Held,  affirming  the  Common 
Pleas  Division,  that  the  bond  was  a  Bei)arate  bond  of  each 
obligor,  binding  each  to  iny  £50,  and  tliat  the  payment  of 
£50  by  A,  after  breach,  was  no  answer  to  the  action  against 
B.  Armstrong  v.  Kelly  -  -    C.  A.  XV.  M.  138 

3. Penalty — Liquidated  damages.]    Defendant,  a  builder, 

was  liable  under  a  bond  to  a  penalty  of  £10  per  week  for  every 
week  during  which,  after  a  day  fixed,  any  materials  remained 
upon  the  premises,  or  the  work  remained  incomplete: — Held, 
that  these  were  liquidated  damages.    Bonsall  v.  Byrne 

[E.  II.  M.  6 

4. Voluntary— Promise  in  consideration  of  marriage — 

Assignment  of  policy  of  insurance.]  Before  the  marriage,  in 
1850,  of  J.  to  H.,  nieoe  by  marriage  of  M.,  who  had  a  policy 
of  insurance  for  £300,  M.  verbally  promised  J.  and  H.  that 
lie  would  make  a  suitable  provision  for  her.  In  1854  M. 
executed  to  J.  a  bond  conditioned  to  pay  him,  his  executors, 
&c.,  £200  on  the  day  of  M.'s  decease,  and  in  1860  assigned 
the  ix)licy  in  trust  for  persons,  amongst  whom  H.  and  J.  were 
not  named.  M.*s  assets  were  £67.  On  a  bill  praying  that 
the  assignment  might   be  declared 
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the  bond  given  to  J.  was  voluntary,  the  promise  to  make 
suitable  provision  for  H.  being  too  vague  to  form  a  considera- 
tion for  it.  M'ASKIB  V.  M'Kat  -  -  B.  II.  M,  411 
Action  on— Principal  and  Surety— Pleading    III.  M.  22 

See  Pbactics— Common  Law— Pleading.    28. 
Judgment  on— Amendment  of  entry  of      XXIII.  8,  54 

See  Pbactice— Amendment.    6. 
Judgment  on— Rate  of  interest    -  -  -      X.  18 

See  Interest.    5. 
Shares— Bequest       ....  XI.  166 

See  Will— Legacy.    7. 

BOBOUaH  FTTXTDS— Surplus        -  -         VIII.  131 

See  Municipal  Ooepobation— Property.    1. 

BOTTOMBT  BOND. 

See  Ship— BoTTOMBY  Bond. 

BBEACH  OF  FBOMISB    OF  HABBIAGB. 

•^ Pleading. 

See  Husband  and  Wife.   6. 

Practice— Common  Law— Pleading.    48,  49. 

. Remitting  action. 

See  Remitting  Action  to  Civil  Bill  Court.      48, 
83-85. 

BBEACH   OF    TBTTST. 

See  Cases  under  Trustee— Breach  of  Trust. 

BBIBaES— Repair  of-JTustices'  order  III.  I/.  362 

See  Grand  Jury— Presentment— Bridges. 

BXJILDIXra   CONTBACT. 

Fixed   time   for   completion — Power    to   extend   time — 

Power  to  take  up  works — Satisfaction  of  eompany*s  estate  agent 
— Forfeiture  of  plant  and  materials.]  A  building  contract 
provided  that  the  work  should  be  finished  by  a  day  named, 
with  power  to  the  company's  estate  agent  to  extend  the  time 
in  certain  events,  and  also  that  if  the  contractor  should  not 
progress  in  the  execution  of  the  works  in  all  respects  to  the 
satisfaction  of  the  said  estate  agent  it  should  be  lawful  for  the 
company,  without  giving  any  notice,  to  take  the  works  out  of 
tho  contractor's  hands.  The  estate  agent,  under  the  said 
po\\  er.  extended  the  time  and  gave  the  contractor  a  reasonable 
time  after  the  day  named.  On  a  demurrer  by  the  plaintiff  to 
a  st-it(<ment  of  defence,  relying  on  the  above-mentioned  power 
of  entry: — Held,  that  as  the  defence  admitted  the  allegation 
in  the  statement  of  ckim  that  the  acts  complained  of  were  done 
before  the  extension  of  time  so  given  had  expired,  the  defen- 
dants could  not  exercise  the  power  relied  on  simply  on  the 
ground  of  delay  up  to  a  time  within  such  extended  period, 
although  they  might  have  exercised  it  on  tho  proper  grounds, 
even  before  the  extension  of  time  given  had  expired;  and, 
accordingly,  that  the  defence  was  bad.  Walker  v.  London  and 
N.-W.  Railway  Co.  (L.  R.  1  C.  P.  D.  518),  distinguished. 
Mohan  r.  Dundalk,  Newry,  and  Greenore  Railway  Co. 

[B.  D.  XV.  11 
- — Arbitration  clause    -  -  -  -       IV.  M.  691 

See  Arbitration.    2. 


BXJILDIXra  COVENAMTT— Lease 

See  Landlord  and  Tenant— Lease.    1. 
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BTJILDIXTG-  SOCIETY— Bciifrf/  Building  Soci€ti/—ltca- 
sonahle  fines— 6  <fc  7  Wm.  IV.  c.  32.  ».  1.— Laches.]  A  Build- 
ing Society,  under  one  of  its  rules,  charged  fines  against  a 
>)orrower  for  non-payment  of  monthly  instalments  of  loans 
in  such  a  manner  that  they  were  cumulative  and  increased 
in  arithmetical  progression.  The  rule  was  ambiguous  in  its 
terms  and  admitted  of  several  constructions  i—Held^  tliat  tho 
rule   being   aml)iguoufl,    must   be    construed   strictly   against 
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the  Society  which  sought  to  enforce  it.  A  puisne  inoum* 
brancer  had  notice  of  all  the  proceedings  in  the  matter.  Some 
months  after  the  schedule  of  incumbrances  had  been  ruled, 
he  sought  to  re-open  the  accounts  of  the  petitioner,  a  Building 
Society,  on  the  ground  that  they  were  inequitable,  unwarranted 
by  the  rules,  and  illegal.  A  iX)rtion  of  the  funds  sufficient 
to  meet  his  claims  remained  in  Court: — Reld^  that  notwith- 
standing his  laches,  the  accounts  might  be  re-oi)ened  on  pay- 
ment of  costs  by  Uie  puisne  incumbrancer,  it  appearing  that 
part  of  the  proceeds  of  the  sale  remained  in  Court,  and  that 
the  account  itself  could  not  be  sustained.  Be  Tibenet's 
Estate I-.  B.  0.  VIII.  28 

BTTBIAL  aBOTTXTD. 

1- Fee  to  incumbent  for  permission  to  erect  headstone-^ 

Prescription— Irish  Church  Aet^  1869,  ss,  19,  26.]  The  incum- 
bent of  a  parish  has  still  a  right  to  charge  a  reasonable  fee 
for  i)ermission  to  erect  a  tombstone  in  the  burial  ground 
attached  to  the  parish  church,  and  also  to  determine  on  the 
suitableness  <^  any  inscription  thereon,  notwithstanding  that 
prior  to  the  passing  of  the  Irish  Chun^  Aot,  1869,  no  such 
lee  may  have  been  exacted  in  point  of  fact.  (By  Lawson,  J.) 
Representative  Church  Body  v.  Warnock 

[Cir.  Gas.  XX.  28 

2. Bigij^t    of   burial — Bight  to  demand    fees — Climbing 

over  gate  and  digging  grave — Trespass — Irish'  Church  Act, 
1869,  s.  26.]  Where  no  burial  fees  were  chargeable  before  the 
passing  of  the  Irish  Chiux^  Act,  no  fees  are  now  chargeable; 
but  though  a  person  may  have  a  right  of  burial  in  a  graveyanl, 
he  cannot  assert  his  right  by  climbing  over  the  gate  and  digging 
a  grave  in  the  early  morning  without  asking  the  i)ermis8ion  of 
the  clergyman.  Morgan  v.  Semfle  Q.  S.  XXVII.  M.  543 

3. Big/^  of  buried — Churchyard  vested  in  incumbent  and 

churchwardens — Irish  Church  Act,  1869 — Notice  to  incumbent 
—Trespass.]  An  incumbent  has  no  power  to  allocate  to  any 
IKirticular  family,  or  to  the  persons  for  the  time  being  resident 
in  a  parish,  the  whole  of  a  churchyard  vested  in  the  Repre- 
sentative Church  Body  since  the  passing  of  the  Irish  Church 
Act ;  and  no  right  of  burial  exists  in  such  a  churchyard  eicept 
in  the  case  of  a  parishoner,  or,  perhaps^  a  stranger  dying  in 
the  parish.  The  incumbent  is  entitled  to  reasonable  notice  of 
an  intention  to  bury  in  the  churchyard.  Irish  Church  Kepbe- 
sentative  Body  v.  Lowri      -  -      Q.  S.  XXVII.  24 

4. Bight  of  incumbent  to  charge  a  fee  on  an  interment— 

Irish  Church  Act,  1869,  ss.  19,  26.]  The  incumbent  of  a 
parish  has  tho  right  to  charge  a  fee  on  an  interment  in  the 
burial  ground  attached  to  the  parish  church,  notwithstanding 
that  prior  to  the  passing  of  the  Irish  Church  Act,  1869,  no 
suuh  fee  may  have  been  exacted  in  point  of  fact.  (By  Dowse 
B.).  Representative  Body  op  Church  cp  Ireland  r. 
Langan Cir.  Cas.  XXIV.  U 

6. Bight  to  erect  railing  around  grave — F^es  to  rector— 

Irish  Church  Act,  1869,  ss.  12,  25,  2b— Irish  Church  statutct, 
1889,  c.  12,  s.  9.]  '*A  right  of  and  in  respect  of  burial" 
(Irish  Church  Act,  1869,  s.  26)  does  not  include  a  right  to  plaoe 
a  railing  around  a  grave  without  procuring  the  proper  sanction 
and  paying  the  prescribed  fee.  (By  Gibson,  J.).  Morgan  r. 
Shttu       a.  S.  XXVI.  J/.  334;  Cir.  Cas.  XXVI.  Ido 

6. Trespass— Big  Jit    of    rector    to    burial    fees— Irish 

Church  Act,  1869,  ss.  11,  12,  19,  22,  26.]  The  rector  of  a 
parish  has  no  right  to  charge  fees  for  the  burial  of  a  parishioner 
in  the  graveyard  vested  in  tlie  Church  Representative  BoJy 
by  the  Irish  Church  Act,  1869,  in  the  absence  of  immemorial 
usage,  though  such  fees  were  approved  of  by  the  Select  Vestry 
and  Diocesan  Council.  (By  Holmes,  J.)  Church  Represen- 
tative Body  v.  Nbill 

[a.  S.  XXVI.  M.  336;   Cir.  Cas.  XXVI.  J/.  419 
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CALLS— Company— Enforcing  -  -  XII.  2 

See    Company.    1. 

CAMPBELL'S  ACT. 

1. Liability  of  Poor  Law  Ouardiant^Xegligencc—Fcver 

Hospital — Insu/Reicnt  attendants  to  watch  over  patients — 6  &  7 
Vie.,  e.  92,  s.  16—25  &  26  Vic.,  c.  83,  ss,  3,  \— Pleading- 
Orders  of  Poor  Law  Commissioners  not  averred — Cognizance  of^ 
on  demurrer,}  No  action  lies  against  Guardians  of  the  Poor  for 
not  proTiding  proper  attendants  to  watch  over  a  fever  latient 
in  an  hospital  attached  to  the  union  workhouse,  their  duty 
being,  not  to  provide  such  attendants  for  the  patient,  but  to 
select  juid  appoint  such  stafif  of  paid  attendants  as  the  Poor 
Law  Commissioners  should  by  their  order  warrant  and  direct 
Livingstone  v.  Guardians  of  Lurgan  Union  (2  M.  210)  dis- 
tinguished. Semble  {per  Fitzgerald,  J.),  that  no  action  lies 
against  Guardians  of  the  Poor  in  their  corporate  capacity  for 
negligent  omission  in  carrying  out  their  administrative 
duties.  On  dermurrer  to  a  summons  and  plaint  against  Poor 
Law  Guardians  for  omitting  to  provide  sufficient  attendants 
to  watch  over  a  patient  in  a  fever  hospital,  the  Court  will  not 
take  cognizaflce  of  orders,  made  by  the  Poor  Law  Commis- 
sioners under  statutory  powers,  where  such  orders  have  not 
been  averred  on  the  pleading.  Bbennan  v.  Limerick  Uniox 
GiABDiANS  -  -  -  -      a.  B.  D.  XII.  33 

2. Liabilit}/  of  Poor  Law  Guardians  for  servants^  neglect 

^Care  of  patients  in  fever  hospital — Provision  for  attendance 
~6  &  7  Fie.,  r.  92,  «.  16—25  &  26  Vic,  c.  83,  ss,  3,  ^— Pleading 
^SufReieney  of  averment  of  breach  of  duty."]  In  an  action 
under  Lord  Campbell's  Act,  and  the  Act  amending  the  same, 
the  first  i)aragraph  of  the  summons  and  plaint  averred  that  the 
defendants,  as  Guardians  of  the  Poor  of  Limerick  Union,  had 
the  care  or  management  of  a  hospital  for  fever  patients,  which 
hospital  was  attached  to  the  union  workhouse,  and  that  the 
plaintiff's  son  was  received  by  them  as  a  fever  jiatient  in  the 
hoepital  for  reward  to  the  defendants ;  yet  that  the  defendants 
conducted  themselves  so  negligently,  carelessly,  and  impro- 
perly towards  him  while  he  was  an  hospital  patient,  that  he 
left  his  bed,  fell  out  of  a'  window  at  the  hospital  and  was  killed. 
The  second  paragn^h,  after  averring  in  like  manner  that  the 
defendants  had  the  care  or  management  of  the  hospital,  alleged 
that  the  defendants,  as  such  Guardians,  were  bound  to  provide 
propel*  attendance  for,  and  to  have  a  person  continually  to  look 
after  such  patients  as  should  be  admitted  to  the  hospital,  that 
the  x)laintiff*s  son,  being  then  suffering  from  fever,  was  re- 
ceived by  them  as  a  hospital  jntient  ;  yet,  that  the  defendants 
did  not  provide  proper  attendance  for,  or  have  a  person  con- 
stantly to  look  after  him  while  he  was  a  patient,  but,  on  the 
contrary,  conducted  themselves  so  negligently,  carelessly,  and 
improperly  towards  him,  that  he  fell  out  of  a  window  belong- 
ing to  the  hospital  and  was  killed  : — Held,  on  demurrer,  that 
both  paragraphs  were  bad.  Bbenkan  r.  Limebick  Union 
GUARDUNS  -  •  -  -  Q.  B.  XI.  134 

3. Measure  of  damages— Present  profit— Reasonable  ex- 

peetation  of  future  advantage — Evidence — Practice — New  trial 
motion— Judgment — 0,  XXXI X,,  r.  8.]  In  an  action  under 
Lord  Campbell's  Act  (9  &  10  Vict.,  c.  93,  as  amended  by  27  & 
28  Tict.,  c  95),  iu  which  the  plaintiff  claimed  damages  for  the 
death  of  his  son  B.,  caused  by  injuries  sustained  through  the 
defendant's  negligence,  it  api)eared  that  B.,  at  the  date  of  his 
death,  was  aged  fourteen  years  and  two  months,  and  had  been 
for  about  three  years  attending  school,  where  he  was  specially 
trained  for  commercial  pursuits,  and  where  it  was  expected  he 
would  have  remained  a  couple  of  years  more ;  but  during  his 
three  vacations  (one  month,  one  week,  and  three  weeks)  the 
plaintiff  used  to  send  him  to  his  second  shop  to  look  after  the 
shop  assistants,  and  to  assist  the  pUintiff  generally  in  his 
l>usineM,  which  was  that  of  a  spirit  grocer  and  general  mer- 


CAMPBELL'S    ACT -continued. 

chant,  and  the  plaintiff  being  also  the  manager  of  a  post  and 
telegraph  office,  B.  was  some^mes  employed  in  riding  out  with 
telegrams ;  and  the  plaintiff  also  stated  that  he  himself  was 
frequently  absent  from  home,  and  that  his  son,  who  was  very 
good  and  dutiful,  was  useful  at  plaintiff's  farm.  B.  was  not  in 
receipt  of  any  wages,  but  he  was  intended  for  the  mercantild 
business  of  the  pUdntiff,  and,  though  then  too  young,  he  would 
have  been  fit  to  be  put  into  the  shop  had  he  lived  till  seventeen, 
at  which  age,  in  the  plaintiff's  opinion,  his  services  would  have 
been  worth  to  plaintiff  jB20  -per  anniun,  which  would  have  in- 
creased to  £100  at  the  age  of  twenty.  The  plaintiff  (aged  fifty) 
admitted  that  he  "tiuned"  about  jB7,000  p^  annum  on  his 
business,  and  that  his  income  was  sxifficient  for  him  to  live  and 
enable  him  to  provide  for  his  family.  At  the  close  of  the 
plaintiff's  case  the  defendants  applied  for  a  direction,  on  the 
ground  that  there  was  no  evidence  of  x^ecuniary  loss  within 
the  statute;  but  the  judge  declined  to  withdraw  the  case 
from  the  jury,  who  found  for  the  plaintiff  £150  damages. 
Upon  a  motion  for  a  new  trial,  on  the  ground  of  misdirection, 
and  of  tlie  verdict  being  against  the  weight  of  evidence,  and  on 
the  motion  by  the  defendants  for  judgment  under  O.  XXXIX., 
r.  8: — Held  J  that  there  was  no  evidence  of  damage  to  the 
plaintiff  within  the  statute  proi)er  to  be  submitted  to  the  jury ; 
and  that  judgment  should  be  entered  for  the  defendants  under 
O.  XXXIX.,  r.  8.  Condon  v.  Great  S.  and  W,  Railway  Co., 
(16  Ir.  C.  L.  R.  415)  discussed.  Bubee  r.  Cobk  and  Macboom 
Railway  Co.       -  -  -  -        B.  D.  XIII.  171 

4. Negligence— Damages— Pecuniary  loss  occasioned  by 

death — Evidence-Onus  of  proof.]  In  an  action  xmder  Lord 
Campbell's  Act,  by  a  daughter,  who  was  a  laundress,  for  in- 
jury resulting  from  the  death  of  her  mother,  it  appeared  that 
the  deceased  had  resided  with  the  plaintiff,  by  whom  she  was 
boarded  and  lodged,  and  that  she  assisted  in  the  laundry  and 
in  looking  after  the  house.  There  was  no  evidence  that  ihe 
pecuniary  value  of  the  cost  of  the  support  of  the  deceased  or  of 
the  services  rendered  by  her  exceeded  the  cost  of  her  support :  — 
Held,  that  there  was  no  evidence  from  which  the  jury  could 
reasonably  come  to  the  conclusion  that  the  value  of  the  services 
rendered  by  the  deceased  was  greater  than  the  cost  of  her 
support,  the  plaintiff  had  not  proved  pecuniary  loss,  and  that 
the  verdict  should  be  set  aside.  In  order  to  entitle  a  plaintiff 
to  succeed  in  an  action  under  the  Act,  the  existence  of  pecu- 
niary loss  must  be  affirmatively  established,  and  it  is  not 
sufficient  to  prove  a  state  of  facts  which  is  as  consistent  with 
the  absence  as  with  the  existence  of  such  loss.  Duckworth  v. 
Johnston  (4  H.  &  N.  653),  disapproved.  Hull  v.  Gbeat  Nob- 
THEBN  OF  Ibeland  Eailwat  Co.  -      E.  D.  XXIV.  101 

5. Negligence— Master  and  servant— Fellow-servant  in 

common  employment— Direction.]  A.  was  employed  to  assist  m 
removing  the  cargo  of  a  ship  in  port,  and  was  under  the  direc- 
tion of  one  who  was  only  described  as  the  "officer."  This 
person,  who  acted  as  superintendent  at  the  removal  of  the 
cargo,  took  down  the  names  of  the  employees,  but  whether  by 
the  authority  of  the  captain  or  not  did  not  appear ;  nor  did  it 
api)ear  even  whether  or  not  the  captain  was  on  board.  After 
having  been  directed  to  go  below,  A.  on  his  return,  while 
passing  along  the  deck,  which  was  obstructed  and  badly  lighted, 
fell  down  an  open  hatchway  and  was  killed.  In  an  action  under 
Lord  Campbell's  Act  the  judge  directed  a  verdict  for  the  defen- 
dants, the  shipowners:— -ffc/(i,  that  the  judge  was  right  m 
directing  that  there  was  no  evidence  of  negligence  on  the  part 
of  the  defendants,  either  through  their  aggnt,  the  captain,  or 
in  selecting  the  servants  through  whose  negligence  the  accident 
occurred,  for  that  negligence  on  the  part  of  a  servant  is  not 
necessarily  evidence  of  incompetence,  so  as  to  throw  on  his 
employers  the  onus  of  showing  that  they  had  exhibited  due  care 
in  selecting  him: -Held,  further,  that  though  a  captam  may 
be  presumed  to  be  in  command  of  a  ship  when  on  a  voyage, 
this  presumption  cannot,  in  the  absence  of  direct  evidence,  be 
extended  to  the  case  of  a  ship  in  port.  M'Cabtht  v.  Bbitish 
Shipownebs'  Co.  -  -      ^.^^.^^^  " 
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OAMPBBLIj'S   AOr-eofi</n«ei. 

®» PUadinff  —  Setting   aside  pleas  cts   embarrassing  — 

Traversing  that  negligence  was  cause  of  injury — Contributory 
negligence.']  In  an  action  under  Lord  Campbell's  Act,  against 
the  defendant  for  having  by  his  negligence  caused  the  death  of 
A.  B.,  the  defendant  pleaded  that,  admitting  the  negligence, 
it  was  not  by  reason  thereof  that  the  said  A.  B.  was  injured ; 
and  also  a  plea  of  contributory  negligence,  which  contained  an 
averment  that,  by  reaaon  of  his  want  of  ordinary  care,  A.  B. 
directly  contributed  to  the  misfortune  alleged  On  a  motion 
to  set  aside  the  pleas  as  embarrassing : — Held,  that  the  traverse 
that  the  negligence  was  the  cause  of  the  injury  would  be  set 
aside ;  but  that  the  plea  of  contributory  negligence  should  be 
amended,  by  substituting  the  terms  "occurrence  of  the  in- 
juries "  for  the  term  '*  misfortune."    Weston  v.  Hunt. 

[C.  P.  VIII.  U6 

7. Pleading  —  Duplicity  ^- Mixing  tort  and  contract  — 

Two  causes  of  action  in  one  count.}  The  first  count  of  the 
summons  and  plaint  averred  that  Robert  Parsons  was  em- 
ployed by  the  defendant,  on  the  terms  that  the  defendant 
should  take  due  and  ordinary  care  not  to  expose  him  to  ex- 
traordinary danger,  yet  the  defendant  did  not  take  due  and 
ordinary  care  not  to  expose  the  said  Parsons  to  extraordinary 
danger;  and  through  the  negligence  of  the  defendant  in  not 
having  a  proper  apparatus  for  securely  lighting  the  room  of 
the  defendant,  in  which  the  said  Parsons  was  engaged,  said 
Parsons  was  injured,  and  died.  The  second  count  averred 
that  said  Parsons  became  servant  to  the  defendant  on  the 
terms  that  the  defendant  should  provide  proper  materials  and 
apparatus  for  lighting  the  room  in  which  said  Parsons  should 
be  engaged;  yet  the  defendant  negligently  provided  improper 
materials  &c.,  for  lighting  the  room  in  which  said  Parsons 
was  w^orking,  the  dangerous  nature  of  which  improper  mater- 
ials was  well  known  to  the  defendant  and  not  to  the  said 
Parsons;  and  in  consequence  of  such  negligence  said  P^sons 
was  injured  and  died:— fl^eW,  that  both  counts  were  double 
and  embarrassing ;  and  that  they  should  be  amended  by  Grtriking 
out  of  both  the  averments  of  negligence,  and  by  striking  out 
of  the  second  the  averment  of  defendant's  knowledge  of  the 
dangerous  nature  of  the  materials.    Parsons  v.  O'Toolb 

[a.  B.  VIII.  72 

8. Pleading — Servant's  knowledge  of  dangerous  nature 

of  employment.]  In  an  action  against  employers  for  negli- 
gence resulting  in  the  death  of  a  servant,  knowledge  and 
acquiescence  on  the  part  of  the  servant  regarding  the  danger- 
ous nature  of  his  employment  is  a  defence  which  ought  to  be 
pleaded  as  such,  and  not  merely  evidence  of  a  defence  of  con- 
tributory negligence;  and  a  plea  on  the  ground  that  for  a 
reasonable  time  before  the  injuries  the  deceased  was  aware 
of  the  dangerous  nature  of  the  employment  (the  facts  creating 
the  danger  being  set  out),  and  the  defendant  ^vas  ignorant 
thereof,  will  not  be  set  aside  as  embarrassing.  Scott  v.  Dublin, 
VTicklow  and  Wexford  Railway  Co,  (11  I.  0.  L.  R.  377)  and 
Tuff  V.  Warman  (5  C.  B.  N.  S.  573),  followed.  Hoey  v. 
Dublin  and  Belfast  Junction  Railway  Co.  (I.  R.  5  C.  L.  206), 
discussed.    Rattbat  v.  Cork  and  Macroom  Railway  Co. 

[B.  D.  XIII.  121 

0. Traverse  of  pecuniary  loss  by  family^- Amendment.] 

lb  an  action  under  Lord  Campbell's  Act  the  defendant  pleaded 
that  "no  pecuniary  loss  was  sustained  by  the  family  of  the 
said  Thomas  Whitty,  by  tlie  death  of  the  said  Thomas 
Whitty,"  nor  was  any  pecuniary  damage  sustained  by  the 
family  of  the  said  Thomas  Whitty,  by  reason  of  the  loss  of 
the  said  Thomas  Whitty' s  actual  or  possible  earnings:— Held, 
that  the  plea  should  be  amended  by  inserting  the  names 
of  the  relatives  and  stating  tliat  no  loss  was  sustained  by 
them  or  any  of  them;  and  by  omitting  the  words  in  itaUcs. 
WHITTY  V.  Jackson       -  -  -    C.  P.  III.  m.  426 


CANAL  QOV.'BKSY— Flooding.]  In  an  action  for  damages 
for  flooding  lands  by  reason  of  the  canal  company  not  keeping 
up  the  banks  of  the  canal,  the  chairman  decided  that  the 
company  should  put  the  place  in  repair.  Casey  &  Cox  r. 
Midland  G.  W.  Railway  Co.,  -  -       a.  S.  I.  M.  622 

CAPACITY— Testamentary. 

See  Cases  under  Lunatic— Contracts   and  Disposi- 
tions. 


-To  execute  deed 

See  Disentailing  Deed. 


XIV.  1 


• Death  of  intoxicated  railway  passenger 

See  Railway— Passenger.    4. 


XXVI.  17 


CAB-DBIVEB— Refusal  to  stop  to  take  up  passenger— Fine 

[X.  M.  48 
See  Justices— Offences.    16. 

CABBIAGE  OF  PBOCEBDINGS— Bankruptcy. 

See  Bankruptcy- Carriage  of  Proceedings. 

Landed  Estates  Coui-t. 

See  Cases  imder  Practice— Landed  Estates  Court- 
Carriage  of  Proceedings. 

CABBIEBS.  ^ 

!• Agent— Evidence  of  contract.}    Tlie  plaintiff  brought 

cattle  to  the  agent  (II.)  of  a  steam  packet  company,  at  the 
North  Wall,  Dublin,  and  said  that  he  wanted  to  book  them 
to  Leicester.  H.  said  it  was  all  right,  and  that  they  were 
in  time  for  the  boat.  The  cattle  were  put  on  board  and  some 
were  injured.  H.  at  the  trial  admitted  that  he  used  to  book 
for  the  defendants,  but  stated  that  he  derived  hia  authority 
from  liis  own  comi^any  and  that  he  intended  to  contract-  for 
them,  not  for  tlie  defendants : —fl^c^d  (aflSrming  the  Court  of 
Queen's  Bench),  that  there  was  evidence  to  go  to  the  jury  that 
H.  had  authority  to,  and  did,  contract  for  the  defendants, 
M'CouHT  V.  L.  &  N.  W.  Ry.  Co. 

[Q.  B.  III.  M.  166;  B.  C.  III.  M.  639 

2. By  sea— Carriage  of  goods— Special  contract— Agent 

—Wharfinger— Notice.1  A  phdnt  alleged  the  delivery  tp  the 
defendant  of  the  plaintiff's  goods  to  be  safely  carried  ou  board 
the  "  Ceres  "  from  L.  to  D.  for  freight,  and  averred  that  the 
defendants  did  not  safely  carry,  &c.  The  first  plea  trareraed 
the  contract.  The  others  alleged  that  the  defendants  were 
not  responsible  for  loss  arising  from  the  negligence  or  mis- 
conduct of  their  officers  or  crew,  and  averred  that  the  goods 
were  lost  by  those  means.  It  was  conceded  that  the  ship 
and  cargo  were  lost  by  the  neglect  of  the  captain  and  crew. 
The  plaintiff  purchased  the  goods  of  K.  who  forwarded  them 
to  theu-  wharfingers,  who  gave  to  K's  carters  a  receipt  on  the 
face  of  which  were  printed  conditions  and  (amongst  others) 
one  that  the  defendants  would  not  be  responsible  for  any 
damage  arising  from  any  default  or  negligence  of  any  of 
their  officers  or  crews.  The  plaintiff  ijroved  that  he  knew 
nothing  of  any  alleged  special  contract  or  of  the  wharfingers* 
receipt:— fl^e/d,  that  the  contract  was  not  unreasonable,  and 
that  it  was  sufficient  if  notice  of  the  condition  was  brought 
home  to  the  party,  even  a  servant,  who  delivered  the  goods. 
Alexander  v.  Malcoluson     -  -      C.  P.  II.  M.  299 

[This  was  affirmed  on  appeal.    I.  R.  3  C.  L.  578.] 

3' Carriers'  Act—Non-delivery  within  a  reasonable  time 

—Temporary  loss  of  goods— Non-declaration  of  value— yon- 
payment  of  increased  rate—Delay.]  Where  goods  exceeding 
£10  in  value,  and  of  the  description  specified  in  the  1st 
section  of  the  Carriers'  Aot  (1  W.  IV.  c.  68),  ai«  delivered  to  a 
common  carrier,  without  declaring  their  nature  and  value, 
and  pajdng  an  increased  rate  for  carriage,  as  notified  and 
required,  the  carrier  is  exempted  by  the  statute  from  liahiHty 
for  delay  in  the  cai-riage  caused  by  his  having  temporarily 
lost  the  goods.  Wallace  i%  Dublin  and  Be^jast  Junction 
Railway  Company         -  -  .     I  C^FMriir   iaa 

Digitized  by  Vi^Of  "^-  ^^ 


(77) 


DIGEST  OF  CASES. 


(78) 


CA.BBIBR8-  conHnued, 

4. Conditions  limiting  carriers^  liability—Jiailvjay  and 

Canal  TraMe  Act,  1854,  tec,  1— Regulation  of  Jiailways  Act 
IBbB—Refftdation  of  Railway t  Amendment  Act,  1871,  tec.  12— 
Scatonable  conditions — When  to  be  decided— Demurrer— Plead- 
ing—St  cUtae."}  In  an  action  for  loss  of  and  injury  to  goods 
booked  at  "through"  rates  for  oonyeyance  by  land  and  by 
sea,  the  railway  company  with  whom  the  contract  was  made 
pleaded  conditions  in  the  contract  exempting  them  from 
liabihty — ^firstly,  where  the  loss  and  injury  occurred  while 
shipping^,  during  its  voyage,  or  the  landing;  and  secondly 
where  it  occurred  through  the  default  of  the  master  and  crew 
of  the  vessel  by  which  the  goods  had  been  conveyed  during 
a  part  of  the  transit.  Upon  demurrer  to  the  pleas  : — Held^ 
that  the  conditions  were  null  and  void  under  the  7th  section  of 
the  17  k  18  Ytct.,  c.  31,  as  limiting  the  liability  of  the  defen- 
dants for  the  default  of  them  or  their  servants,  no  facts  appear- 
iug  on  the  pleadings  to  show  that  the  conditions  were  '*  just 
and  reasonable  within  the  concluding  proviso  of  the  section." 
MooBi  r.  The  Midland  Railway  Co.         C.  P.  VIII.  166 

5. Coptract — Impostihilty    of    performance — Delay    in 

carriage  occasioned  by  operation  of  statute — Contagioui  Diseases 
(Animals)  Act,  1878 — Declaration  of  owner— Licence  by  local 
authority — Duties  of  consignor  and  carrier — Delivery  within 
a  rcasoncMe  time — Construction  of  pleading.]  In  an  action 
against  a  railway  company  by  a  consignor  of  cattle  delivered 
iu  Ireland  to  be  forwarded  to  Haroh  and  Lynn  in  England, 
the  statement  of  daim  alleged  (par.  4}  that  the  defendants  did 
not  deliver  20  of  said  cattle  at  Lynn  within  a  reasonable  time, 
but  delayed  and  detained  them  in  trucks  and  waggons  after 
their  arrival  at  Lynn  for  a  long  and  unreasonable  time, 
whereby  the  cattle  were  injured  ;  and  (par.  5)  that  the  defen- 
dants did  not  deliver  25  of  the  said  cattle  at  March  within  a 
rea£onable  time,  but  on  the  contrary  delayed  them  for  a  long 
time  in  trucks  and  waggons  on  the  journey  between  Liverpool 
and  March,  whereby  they  were  injured.  Th©  defendants,  by 
their  statement  of  defence,  pleaded  (par.  14)  to  the  4th  para- 
graph of  the  statement  of  claim  that  the  defendants  were 
always  ready  and  willing  to  deliver  the  20  head  of  cattle  at 
Lynn  within  a  reasonable  time,  but  were  prevented  from  so 
doing  by  the  causes  thereinafter  mentioned.  They  then  re- 
ferred to  the  Contagious  Diseases  (Animals)  Act,  1878,  and 
stated  that  by  an  order  of  the  Privy  Council  made  in  pursuance 
of  that  Act  the  county  of  Norfolk,  in  which  Lynn  is  situate, 
Mas  declared  to  be  an  area  infected  with  foot  and  mouth 
diuease,  and  that  under  the  4th  schedule  of  the  said  Act  and  the 
orders  of  the  Privy  Council  of  January  3,  26,  1881,  it  became 
unsafe  to  move  the  cattle  from  the  trucka  in  which  the  same 
had  arrived  at  Lynn  except  by  a  licence  of  the  local  authority 
granted  on  conditions  prescribed  by  the  Orders  in  Council  ; 
and  they  averred  that  no  suoIl  licence  was  forthcoming  when 
the  cattld  arrived  at  Lynn.  The  local  authority  of  and  for 
the  county  of  Norfolk  refused  to  allow  the  cattle  to  be,  and 
prevented  the  6ame  from  being,  moved  out  of  the  said  trucks 
unless  and  until  such  licence  was  obtained  and  produced  to 
their  proper  officer;  and  the  defendants  averred  that  such 
licence  was  afterwards  obtained  and  produced  to  the  officer, 
whereuiKm  the  local  authority  permitted  the  cattle  to  be  re- 
move from  the  trucks,  and  the  defendants  thereupon  forth- 
with removed  the  same  and  delivered  them  to  the  plaintiff. 
They  further  pleaded  (par.  15)  to  the  5th  paragraph  of  the 
statement  of  daim,  referring  to  the  same  Sanitary  Act  and 
Orders  in  Council,  and  stating  that  the  defendants  carried  the 
cattle  with  due  and  reasonable  speed  as  far  as  the  town  of  Peter- 
borough, on  the  borders  of  the  county  of  Norfolk,  and  that  it 
was  unlawful  to  move  or  carry  the  cattle  from  Peterborough 
to  March  without  a  licence  of  the  local  authority  of  the  county 
of  Norfolk,  and  that  previous  to  the  arrival  of  the  cattle  at 
Peterborough  the  plaintiff  had  not  obtained  such  bceuce,  nor 
was  any  such  licence  given  ;  and  by  reason  of  the  premises  it 
became  unlawful  to  carry  tlie  cattle  further  on  the  journey, 
and  the  cattle  were  prevented  from  being  so  carried  for  a  time, 


CABBXEB.&^continued. 

and  did  remain  at  Peterborough  for  a  iiihe.  To  the  14th  para- 
graph of  the  defence  the  plaintiff  replied  that  one  of  the 
conditions  prescribed  by  the  Privy  Council  upon  which  the 
said  licence  would  be  granted  was,  that  the  owner  of  the  cattle 
would  make  and  sign  a  declaration,  as  in  the  schedule  to  the 
order  set  forth,  and  the  plaintiff  as  owner  of  the  cattle  made 
and  signed  the  said  declaration,  and  at  the  request  of  the  de- 
fendants, and  before  the  cattle  were  dispatched  from  Liverpool 
on  the  way  to  Lynn,  delivered  the  declaration  to  the  defen- 
dants, but  the  defendants  did  not  forward  the  declaration  to 
Lynn  with  the  cattle,  so  as  to  have  the  same  forthcoming  when 
the  cattle  arrived  at  Lynn  or  March,  but)  on  the  contrary, 
negligently  made  default  in  so  doing  ;  that  the  local  authority 
at  Lynn  was  always  ready  and  willing  to  gnnt  the  licence  upon 
tlie  production  by  the  defendants  of  the  declaration,  and  the 
refusal  of  the  local  authority  to  allow  the  cattle  to  be  removed 
from  tlie  waggons  was  occasioned  by  the  neglect  and  default 
of  the  defendautfli  in  not  producing  the  declaration  to  the  said 
local  authority.  To  the  Idth  par.  of  the  defence  the  plaintiff 
replied  to  the  effect  that  the  licence  there  referred  to  was  ob- 
tainable from  the  proper  local  authority  on  the  arrival  of  the 
cattle  at  Peterborough  by  the  production  to  the  local  authority 
of  a  dedaraion  in  writing  made  by  the  plaintiff  and  delivered 
by  him  to  the  defendants  before  the  departure  of  the  cattle 
from  Liverx)Ool,  and  iv^hich  declaration  the  defendants  negli- 
gently and  improperly  omitted  to  produce  to  the  said  local 
authority,  by  reason  whereof  a  licence  for  the  removal  of  the 
cattle  from  Peterborough  could  not  for  a  long  time  be  ob- 
tained, and  the  delay  in  the  15th  jMir.  mentioned  was  occasioned 
thereby.  The  defendants  having  demurred  to  those  replica- 
tions on  the  ground  that  they  did  not  disclose  any  contract  or 
obligation  uix>n  the  part  of  the  defendants  to  forward  the  de- 
claration to  the  local  authority  : — Eeld,  allowing  the  de- 
murrer, that  the  defendants  were  under  no  obligation,  by  any 
express  or  implied  contract,  or  by  reason  of  any  duty  other- 
wise imposed  on  them,  to  procure  the  licences,  nor  was  any 
duty  imposed  on  them  to  forward  the  declaration  ;  but  that, 
the  contract  being  to  carry  and  deliver  within  a  reasonable 
time,  and  not  at  any  specified  time,  the  case  did  not  fall  within 
the  doctrine  that  if  a  person  contracts  absolutely Xc  do  a  cer- 
tain act  he  is  not  discharged  from  his  obligation  by  the  super- 
vention of  circumstances  rendering  performance  difficult  or 
impossible  ;  while  for  delay  in  carriage  within  such  reason- 
able time,  occasioned  by  the  regulations  of  the  Act  and  Order 
in  Council,  they  would  not  be  responsible  under  the  drcuni- 
stances  appearing.    Lynch  r.  The  Midland  Railway  Co. 

[a.  B.  D.  XVI.  U6 

6. Contract — Condition  exempting  from  liability  for  loss 

of  goods— Carriage  partly  by  canal  and  partly  by  sea — ^17  &  18 
Vic,  c.  31—26  &  27  Ftc,  c,  92—31  &  82  Vic,  c.  119-^  &  35 
Fic,  c,  78.1  The  provisions  of  the  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vic,  c.  31),  declaring  null  and  void  any 
conditions  made  to  exempt  railway  and  canal  companies  from 
liability  for  looses  on  their  railways  or  canals,  arising  from 
neglect  or  default  of  their  ser^ints,  are  not  extended  by  the 
subsequent  Acts,  26  &  27  Vic,  c.  92 ;  81  &  32  Vic,  c  119 ; 
and  34  &  35  Vic,  c.  78,  so  as  to  include  the  case  of  a  "  through  ^ 
contract  entered  into  with  a  steamship  comp&ny,  not  being  the 
owners  or  lessees  of  a  railway  or  canal,  nor  contractors  working 
such  for  the  carriage  of  animals,  w^hich,  after  being  shipi)ed  at 
a  canal,  are  lost  or  injured  during  their  subsequent  carriage  by 
sea.  Doolan  v.  Mid/and  Railway  Co.  (L.  R.  2  H.  L.  792)  dis- 
tinguished. Murphy  v.  Dundalk  and  Newby  Stbam  Packet 
Co. a.  8.  XIII.  183 

7. Duty.]    Common  carriers  of  cattle  by  rail  are  bound 

to  carry  only  when  they  can  reasonably  be  expected  to  have 
waggons  at  the  station  from  which  the  cattle  are  to  be  carried, 
and  they  are  only  bound  to  forward  them  with  reasonable  dili- 
gence. (By  Fitzgerald,  J.)  M*Nahara  v.  Great.  Southern 
and  Western  Railway  Co.       *     DiafifecfW"^  ^*  ^*® 
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•   8. Fruit— TranahipmefU^liefuial  of  eontignee  to  accept 

goods— Damages.]  When  an  action  was  brought  for  dama^a 
for  the  non-delivery  of  grapes  in  Dublin  which  had  been 
brought  to  Glasgow  by  one  steamer,  and  were  to  have  been 
sent  on  to  Dublin  by  another,  and  the  consignee  refused  to 
take  them  as  the  transhipment  would  deteriorate  them,  damages 
were  given  at  the  vajue  of  the  grai)e8  at  the  time  they  would 
have  been  sold  by  the  consignee,  and  not  at  the  time  they 
should  have  been  received  by  him.  Connolly  v.  Wothkb- 
SPOON M.  III.  M,  240 

9. Notice— Carrier 8*  Act.]    The  notice  prescribed  by  the 

2nd  section  of  the  Carriers'  Act  (1  Wm.  IV.,  c.  68)  must  be 
affixed  in  a  part  of  the  office  so  public  and  conspicuous  that  its 
contents  shall  be  legible  to  persons  resorting  to  the  office  for 
business,  and  transacting  that  business  in  the  ordinary  way 
while  standing  outside  the  counter.  (By  Pigot,  C.  B.)  Collis 
V.  Midland  G.  W.  Railway  Co.         Cir.  Cas.  II.  If.  642 

lO. Sea — Liability  of  shipowner— Charter  party- 
Meaning  of  ** perils  of  the  sea" — New  trial  motion — Setting 
aside  verdict  against  voeight  of  evidence.]  The  Court  will  set 
aside  a  verdict  and  grant  a  new  trial  where  the  weight  of  evi- 
dence greatly  preponderates  against  the  finding  of  the  jury,  but 
will  not  interfere  when  it  becomes  a  question  of  balancing  the 
weight  of  evidence  on  each  side.  "When  a  shipowner  entei 
into  a  contract  to  stow,  carry,  and  deliver  goods  he  is  bound 
to  deliver  them  in  the  same  condition  as  he  received  them,  and, 
in  order  to  escape  liability  for  loss  or  damage,  he  must  bring 
himself  within  the  terms  of  the  exceptions  mentioned  in  the 
charter  i)arty.  The  exception  "  perils  of  the  sea  "  does  not 
cover  every  accident  or  casualty  which  may  happen ;  sometlung 
must  happen  which  could  not  have  been  forseen  and  g^uarded 
against.    Fitzmaurice  v.  Jobdan  &  Sons 

[C.  A.  XXVI.  63 

11. Stoppage  in  transitu — Part  delivery  of  goods  after 

arrivaZ—Transitus  completed— Storing  goods  for  convenience  of 
consignees.]  In  an  action  by  the  plaintiffs^  the  consignees 
of  goods  sent  to  them  according  to  order  from  the  consignors 
in  Glaagow^igainst  the  defendants,  the  public  carriers  of  the 
goods,  for  damages  for  non-delivery  of  a  portion  of  the  goods, 
all  of  which  had  arrived,  and  a  portion  of  whic^i  had  been 
delivered: — Held,  that  the  transitus  was  complete,  and  that 
the  consignors  could  not  exercise  their  right  of  stoppage  in 
trimsitu.  Keabse,  Cowley  &  Co.  v.  Dtjbun  and  Glasgow 
Steam    Packet    Company  -  C.  P.  D.  XVII.  26 


-  Damages — ^Remoteness 
See  Damages.    4. 
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'—-  Railway  Company. 

See  Cases  under  Railway— Cabbiage  of  Goods. 
Railway— Passeng  eb. 
Railway— Passengeb's  Luggage. 

— — Railway  Company — Injiury  to  pigs  by  lioie-wash  in  p^ns 
under  order  of  Privy  Council      -  -      XV.  M.  116 

Sec  Contagious  Diseases  (Animals)  Act,  1878.    2. 

CASE   STATED. 

Sec  Pbactice— Cask  Stated. 

— —  Justices. 

See  Justices— Appeal  pbom.    1,  2. 

OAVEAT. 

See  Cases  under  Pbobate— Pbactice* 

OEBTI  n  GATE— Bankruptcy. 

See  Cases  under  Bankbuptcy— Cebtificate. 

Shares— Lodgment  in  Bank— Order  and  disposition 

[I.  M.  68 
Sec  Ban*kbuptcy— Obdeb  and  Disposition.    9. 


CEBTIOBABI. 

See  Cflfies  under  Ceh^inal  Law— Cebtiobabi. 
Justices— Cebtiobabi. 
Pbactice— Cebtiobabi. 
Pbactice— Common  Law— Cebtiobabl 

Committal   of    witness— Refusal   to   answer   criminating 

questions     -  -  -  .  .         XVIII.  2 

See  Evidence.    17. 

Coroner's  Inquisition  -  -  .  XXV.  U 

See  CoBONBB— Inquest.    1. 

Disallowance  and  surcharge  by  auditor— Costs 

C       n.  r^  [XXIII.  74 

See  Town  Commissionebs.    2. 
Habeas  Corpus— Warrant  dated  and  executed  on  Sunday 

See  Abbest.    8.  •      .         » 
Licensing  Acts. 

See  Licensing  Acts.    1,  6,  23-28,  30,  31,  33. 

Presentment  -  -  .  -         XXII.  89^ 

See  Gband  Juby— Pbesbntmbnt- Maiming.    1. 

CESS — ^Grand  Jury. 

See  Cases  under  Gband  Juby— Cess. 

CHALLENGE   OF  JUBOBS. 
Criminal  Law. 

See  Ceiminal  Law— Pbactice.    1-3. 
Probate  action  -  -  -  -    xi.  68  note 

See  Pbobate— Pbactice.    9. 

OHAMBEBS. 

See  Pbactice— Chambebs. 

Pbactice— Chanceby—Chambebs. 

CHANCEBY  -LlLTTlIfQt-Letting  before  licceivcr  Master 
—Occupying  tenant.]  ITie  Court,  though  it  has  jurisdiction 
to  set  aflide  a  letting  by  a  Master,  will  not^  except  in  a  very 
cle-ar  case,  interfere  witJi  the  exercise  of  his  discretion.  An 
occupying  tenant,  though  it  may  in  general  be  right  to  select 
him,  has  not  any  absolute  claim  to  preference.  I^obtescce  e. 
Abmstbono         -  -  -  -  -    B.  II.  J/.  281 

Lease  made  by  Land  Judge— Parties  to  sue  on  covenant 

[xxm.  76 
See  Landlobd  and  Tenant— Lease.    24. 

CHANDLEB— Coveu.intin  lease  against  carrying  oo  trade  of 

[XIII.  161 
See  Landlobd  and  Tenant— Subbsndeb.    1. 

CHAPLAIMT— County  infirmary— Presentment 

See  Gband  Juby— Pbesbntmbnt-^ounty  Infibmabt. 
1,6. 

—  Military. 

See  Miutaby  ChaflAin. 

CHABGB— Bankruptcy. 

See  Cases  under  Bankbuptot— Chabge. 

CHABGE   OF  DEBTS— WUI. 

See  Cases  under  Will— Ohabge  op  Debts. 

CHABGE  OK  LAKDS— WiU         -  •         I.  J£.  633 

Ses  Will— Annuity.    L  /^^ r^r^^^lr^ 
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CHABaiNG   OBBEBS. 

.  See  Pbactick— Ch.\ncbbt— Chakging  Obdebs  axd  Stop 
Obdbbs. 
rBACTicK— Common  Law— Chabgikg  Ordrb. 

CHABITY.  Col. 

Gift  to  ------  81 

Makaoement  ------  82 

Scheme  -------  82 

Tbusteb  - 83 

CHABITY— OIPT  TO. 

1. Bequests  for  Mattes  for  ever — Constniction  of  will 

--'* Thenceforth"  to  accrue — "Each  Sunday  in  the  year'' — 
Perpetuity. 1  A  teeiator  directed  a  sum  to  be  invested  in 
fetock,  and  the  dividends  "  thenceforth  "  to  accrue  due  thereon 
to  be  applied  in  having  three  Masses  offered  up  in  a  certain 
Catholic  Church  named  "  on  each  Sunday  in  the  year  "  for  the 
benefit  of  her  soul  and  the  souls  of  relatives,  the  bequests  to  be 
entered  in  the  records  attached  to  such  church,  so  as  to  ensure 
the  fulfilment  at  all  times  of  the  objects  of  the  said  bequests  :  — 
Held,  that  the  bequests  were  void.  Attorney •Ocneral  v. 
Ddany  (X  34),  and  Beret  ford  v.  Jervis  (XI.  128),  followed. 
Mt'ouBT  V.  Bcbnbtt  -  .  -  B    XI.  130 

2. Clergymen   oMeiating  in   K,    for   time   being — Per- 

pttuity — Transfer  of  fund  to  executors*  private  account— CoU' 
trolling  power  of  Court — Power  of  Commissioners  of  Charitable 
Donations — Costs — Appeal — Laches — Explanation  of  delay, 1  A 
testator  bequeathed  legacies  to  his  wife  for  life,  and  then  to 
B.  ;  and  in  the  event  of  B.  dying-  and  not  leaving  any  legiti- 
mate issue,  or  not  leaving  a  wife  after  him,  then  in  such 
event  he  bequeathed  all  principal  lodged  at  interest  as  afore- 
Kiid  and  bequeathed  to  his  wife  and  B.  *'  to  the  Roman  Catholic 
clergymen  officiating  in  the  inrish  of  Kells  for  the  time  being 
to  be  di8i)06ed  of  in  diaritable  imd  pious  uses  as  they  might 
think  fit'*  B.  died  without  leaving  any  wife  or  child.  After 
their  deaths  no  steps  were  taken  towards  the  formation  of  9 
scheme  for  the  charity,  the  three  clergymen  officiating  at  Kells 
at  the  teeiator*s  death  having  ceased  to  have  any  connection 
with  the  parish.  The  executor  withdrew  some  of  the  interest 
from  the  bank,  and  lodged  it  to  his  x^rivate  account,  on  a 
ground  which  the  circiunstances  did  nob  justify  : — Heldf  that 
he  should  lodge  the  money  in  Court,  and  that  the  survivors  of 
the  clergymen  should  bring  in  a  scheme  ;  the  executor  to 
forfeit  some  of  his  costs  for  this  action.  Leave  to  appeal,  after 
time  expired  for,  refused,  no  sufficient  ground  being  shown. 
ATTOHNsr-GBXEBAL  V.  Kellt     -         •       B.  XI.  131  note 

3. Convent. 1    A   bequest  in  trust  "for  the  use  of  the 

Franciscan  Convent  of  W."  is  bad,    Walsh  v.  Walsh 

rv.  C.  III.  M.  448 

4. Devise  for  charitable  purposes   to  Bishop  and  his 

tueeessor—1  k  8  Fw.,  c.  97,  s.  16—10  Car.  J.,  sess.  3,  e.  15.]  A 
testatrix  by  her  will  devised  a  freehold  interest  and  all  her 
other  property,  real  and  i)er8onal,  "to  the  Right  Rev.  Dr. 
Darrian,  Roman  Catholic  Bishop  of  Down  and  Connor,  and  his 
Buocessor  in  said  bishopric,"  subject  to  payment  thereout  of  a 
tenninable  annuity;  and  then  added,  *'I  also  leave  to  the 
Right  Rev.  P.  Dorrian,  R.  C.  Bishop,  and  his  successor,  the 
sum  of  £2  annually,  chargeable  upon  said  property,  for  the 
purpose  of  having  masses  said  for  the  happy  repose  of  my  soul, 
and  those  of  all  the  other  members  of  my  family."  The  tes- 
tatrix died  within  three  months  after  the  making  of  her  will : — 
Beld,  that  the  devise  of  the  freehold  interest  was  not  a  devise 
for  charitable  uses  within  the  16th  section  of  7  &  8  Vic,  c.  97. 

ROBB   r.   BOBBTAN  •  -  -  -  C.  P.  X.   4 

[Aflirmed  on  appeal,  I.  R.  11  O.  L.  292.] 

6. Devise  of  land  in  trust  for—l  k  8  Ftc,  c.  97,  sec.  15.] 

7  4  8  Vic,  c.  97,  does  not  vest  lands  in  the  Commissioners  if 


CHABITY- GIFT    TiO^-cmtinued. 

the  trusts  declared  by  the  gift  or  devise  are  different  from 

those  mentioned  in  section  15  of  that  Act.    Cullbn  r.  CoM- 

MISSIONEBS   OP  CHABITABLB  DONATIONS  B.  IV.  M.  779 

6. Grant  of  land  for  purposes  of— Parties — Attorney'^ 

General— Trustees  of  the  charity.]  The  Court  will  not  consider 
a  suit  to  set  aside  a  grant  of  lands  for  charitable  purposes 
properly  constituted,  even  though  the  trustees  of  the  charity, 
are  parties,  unless  the  Attomey-Greneral  be  made  a  party  or 
has  received  notice  of  the  action,  €o  as  to  enable  him  to  deter- 
mine whether  he  will  interfere  or  not  for  the  protection  of  the 
charity.    Fagan  v.  Howley      -  -  -      B.  XXII.  7 

7. Perpetuity— Bequest  for  masses  for  ever— Bequest  for 

maintenance  of  grave  and  monument.']  A  testatrix  bequeathed 
the  dividends  thenceforth  to  accrue  on  certain  stock  to  be  paid 
for  the  celebration  of  masses,  ujwn  every  Sunday  and  other 
days  stated  in  every  year,  in  a  certain  Catholic  chapel  named, 
for  the  benefit  of  her  soul  and  the  souls  of  her  parents  and 
other  relatives;  also  for  the  purpose  of  keeping  in  order  the 
tombs  of  certain  relatives ;  and  the  remainder  of  the  interest 
to  be  paid  to  her  daughters  for  life,  and  after  their  death  to  be 
appropriated,  while  the  world  lasts,  for  the  celebration  cf 
masses  for  the  benefit  of  her  soul  and  the  souls  of  her  rela- 
tives:— Held,  that  the  bequests  were  void.  Attorney-General 
V.  Delany  (X.  34) ;  Rieard  v.  Rdbson  (31  Beav.,  244) ;  Fowler 
r.  Fowler  (33  Beav.,  616),  followed.  Dillon  v.  Beillyj  as  re- 
ported,  I.  R.  10  Eq.,  152,  explained.    Bebesfobd  v.  Jebvis 

[B.  XI.  1S8 

8. '*  Works   of  charity   such  as  masses   for  repose  of 

soul  " — Uncertainty — Charitable  Donations  Act,  1844,  s,  16 — 
*'  Pious  or  charitable  uses "  in  Ireland — Death  of  testator 
within  three  months  after  execution  of  will.l  A  testator,  who 
died  within  three  months  after  the  execution  of  his  will, 
directed  by  it  that  "  my  executors  are  to  take  to  themselves  a 
discretionary  sum  to  pay  them  for  their  trouble,  and  to  apply 
the  residue  to  works  of  charity,  such  as  masses  ifor  the  eternal 
repose  of  my  soul,  and  whatever  else  they  may  judge  most 
charitable": — Held  void,  for  uncertainty,  and  because  tes- 
tator died  within  the  three  months.    Botlb  v.  Boyle 

[V.  C.  XI.  130  note 
Administration  action— Parties      -  -      IV.  M.  478 

See  Pbacticb— Chanceby— Pabties.    1. 
Bequest  for  masses— Legacy  duty       -  -  X.  34 

See  Revenue— Leg.\cy  Duty.    1. 
Legacy  duty  -  -  -  -  II.  M.  353 

See  Revenue— Legacy  Duty.    2. 

CHABITY— MAMTAOEMEM-T-Cy  v^^A-Trust  for  main- 
tenance of  choir — Purchase  of  organ  out  of  accumulations.] 
King  Charles  II.  granted  to  the  Bishop  of  Cork  and  his  suc- 
cessors a  rectory,  with  all  its  tithes,  &o.,  on  trust  to  apply 
them  in  maintaining  a  suitable  choir  and  daily  choral  service  in 
the  cathedral.  A  surplus  had  arisen  out  of  the  specified  funds. 
The  cathedral  having  been  recently  taken  down,  the  organ  was 
sold ;  and  the  new  cathedral  having  been  nearly  completed,  a 
petition  was  presented  for  leave  to  employ  part  of  the  surplus 
in  buying  and  erecting  a  new  organ  suitable  to  the  enlarged 
cathedral : — Heldj  that  part  of  the  surplus  not  required  for  the 
literal  fulfilment  of  the  donor's  intention  might  be  applied  in 
purchasing  an  organ  which  wsCs  essential  for  carrying  that 
intention  into  effect.    Tbusts  of  the  Rectoby  op  St.  John 

[V.  C.  III.  M.  176 

CHABITT— SCHEME. 

.  1.  — —  Cy  pr^  —  Statute  of  limitations  —  Express  trust  — 
Purchaser  for  value.l  A  decree  directing  a  scheme  for  a 
charity,  cy  prhs,  under  a  trust  deed  of  1726,  was  made  against 
a  purchaser  under  a  deed  of  1809,  with  notice  of  the  trusts 
of  the  deed  of  1726,  on  the  groimds  that  the  purchaser  was 
an  express  trustee  of  the  laud,  and  that  time  was  no  bar. 
Attobkey-Gexebal  r.  Davis    -  -     V.  _ 
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OHABIT  Y- BCHEME-con/Mvei . 

2, Eleemosynary    foundation  —  Selection   of   objects   of 

charity  according  to  religion — Towns  Improvement  Act.l  By 
letters  imtent  dated  1577  a  hospital  was  inoorporated  in  N.  R., 
and  it  was  ixrovided  that  the  master  and  his  suocessors,  and 
the  heirs  of  G.,  the  founder,  with  the  consent  and  advice  of 
the  sovereign  and  four  seniors  of  the  Council  of  the  town, 
should  have  the  jwwer  of  selecting  a  secular  priest  to  celebrate 
divine  service— and  the  poor ;  and  that  the  heirs  of  Gr.  should 
with  the  like  advice  and  consent  elect  the  master.  In  1861 
a  scheme  waa  prepared,  and  the  Lord  Chancellor  held  that 
it  was  an  eleemosynary  institution ;  that  its  benefits  were 
not  confined  to  members  of  the  Established  Church ;  that  it 
was  not  necessary  to  have  a  secular  priest  as  part  of  the 
governing  body;  and  that  the  entire  body  of  the  Town  Com- 
missioners rex>resented  the  sovereign  and  four  seniors  of  the 
Council  (see  11  Ir.  Jur.  N.  S.  107).  A  person  was  appointed 
to  represent  the  heirs  of  Gi^Held,  by  the  Vice-Chimcellor, 
that  he  was  concluded  by  the  judgment  of  the  Lord  Chancellor 
so  far  as  it  went;  that  it  was  an  eleemosynary  charity;  that 
no  secular  priest'  was  necessary,  and  that  the  poor  might  be 
of  any  religion ;  that  the  scheme  was  not  warranted  in  making 
the  Protestant  and  Roman  Catholic  clergymen  members  of  the 
governing  body ;  or  in  providing  for  members  of  those  religions 
to  be  elected  alternately: — Held,  also,  that  the  .Town  Com- 
missioners should  only  approve  and  consent  to  the  elections 
of  the  poor,  by  the  master  and  the  representatives  of  G,  and 
to  the  election  of  the  master  by  the  representatives  of  G. 
Attobney-Gbnkral  r.  Tottenham     -     V.  C.  IV.  M.  689 

CHABZTT—TBUSTBE. 

1. Appointment  of— Provision  for  appointment  of  future 

trustees.l  On  a  i)etition  to  appoint  a  new  trustee  of  a  charity, 
praying  that  a  scheme  should  be  settled  whereby  persons 
filling  certain  offices  should,  by  virtue  thereof,  be  trustees 
of  the  charity: — Held,  that  the  Court  had  no  power  to  settle 
a  scheme  whereby  such  persons  should  ex  officio  be  trustees; 
and  that,  at  most,  particular  persons  might  be  empowered 
to  apix)int  future  trustees.    He  Caldbeck's  Trusts 

[V.  C.  VIII.  U9 

8. Permanently  resident  abroad — Appointment  of  new 

trustee — Jurisdiction — 13  <fc  14  Vic.  e.  60,  s.  32.]  Under  sec. 
32  of  the  Trustee  Act  1850  (13  &  14  Vic.  c.  60),  a  new  trustee 
of  a  charity  may  be  appointed  in  substitution  for  a  trustee 
permanently  resident  out  of  the  country.  Pe  Lbpeb  House 
Trusts V.  O.  XVIII.  1 


C  HABTB  B— University 

See  University. 
—-Party. 

See  Ship— Chabtebpabty. 

CHBC^TJE— Payment  by. 
See  Banker.    4,  5. 

Stopping  of  -  - 

See  Banker.    6. 
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CHTJBCHWABDEMT— Vestry  Act— Pews  in  parish  cliurchea 

[I.  Af.  47 
See  Pew.    1. 

CIVIL  BILL. 

See  Practice— Civil  Bill  Court— Civil  Bill. 

CIVIL  BILL  APPEAL. 

See  Practice— Civil  Bill  Appeal. 

CIVIL  BILL  COUBT. 

Bee  Pbactice— Civil  Bill  Court. 


CLAIM—Statement  of 

See  Practice— Claim. 

Against  estate  of  deceased. 

See  Executor— Action  Against.    2-4. 
Husband  and  Wife.    26. 
Mortgage— Equitable  Mortgage.    6. 

CLBBK— Solicitor's. 

Sec  Cases  under  Solicitor— Clerk. 

COLLEOTOB-GBXTEBAL  OF  TAXES— Fa^aitcy  in 
oMce — Opposition  to  insolvents  discharge — Municipal  Acty 
12  &  13  FtV?.,  c.  91,  sec,  70.]  The  Court  cannot  entertain  an 
opposition  to  the  discharge  of  an  insolvent  on  behalf  of  the 
Collector-General  of  Taxes  iiending  a  vacancy  in  ths  offica 
Pe  Bushe  -  -  -  -  In.  IV.  A/.  200 

COLLISION. 

See  Cases  mider  Ship — Collision. 

COMMISSIOXTEB  FOB   TAXIXTQ  AFFIDAVITS.   • 

1. English  for  Irish  Courts.]    A  special  order  is  neofj«- 

sary  to  appoint  a;  gentleman  resident  in  England,  who  already 
is  a  Commissioner  for  the  English  Court  of  Chancery,  to  be  a 
Conuuissioner  to  the  Irish  Court  of  Chancery.    Pe  Knocker 

[C,  XI.  M.  217 

2. Petty  Sessions  Clerk,]    A  Clerk  of  Petty  Sessions  is 

the  most  eligible  candidate  for  appointment  as  a  Com- 
missioner for  taking  affidavits.    Pe  Graham 

[Q.  B.  I.  1/.  101 

3. London— Practice — Affidavits.]    On  an  application  for 

appointment  as  a  Commissioner  for  taking  affidavits  and  exam- 
ining witnesses  in  London  and  the  adjoining'oounfry:— ZT^W, 
that  no  additional  Commissioner  will  be  appointed  without 
proof  of  inconvenience  existing,  and  of  actual  necessity  for  the 
additional  appointment.  Hcldy  also,  that  the  petition  and 
certificate  in  support  thereof  musk  be  vorifieil  by  affidavit.  Re 
Pulling    -  -  -  -  -  -  "       C.  V.  182 

COMMISSIOXTEBS    OF   NATIONAL  EDUCATION 

IN   IBBLAND— Report  of  Insfjector — Application  for 
production  of         -  -  -  -  VII.  160 

See  Practice— Common  Law— Subpcena.    ♦. 

COMMON  LOBGINa  'H.OTS&Z— Sanitary  Aets-Xon- 
residence  of  landlord — Unfurnished  apartments.]  The  land- 
lord of  a  house  in  the  City  of  Dublin,  all  the  rooms  of  which 
are  let  out  in  tenements  by  the  week  at  rents  less  than  three 
shillings  per  week,  although  he  does  not  reside  on  the  premiseis 
is  the  keex)er  of  a  eonunon  lodging  house  within  the  meaning 
of  the  Dublin  Improvement  Acts  Amendment  Act,  1864, 
sec.  2^.    Halligan  v.  Ganlt    -  -       C.  P.  II.  1^.  603 

COMPANY. 

1. Enforcing    of   calls — Practice — ^25  &  26  Tie.,  e.  89, 

see.  138-51  O.  0.,  1862.]  When  it  was  necessary  to  hare  a 
question  determined  by  the  Court,  re8i)ecting  the  enforcing 
of  calls  against  a  contaributory  to  a  company  in  voluntary 
liquidation,  the  Court  directed  that  the  matter  should  be 
brought  forward  on  motion  grounded  on  an  affidavit  as  to  the 
facts  and  question  involved.  Ex  parte  Hammsrsmith 
Skating  Rink  Co.  -  .      *  .  -        B.  XII.  2 

2. Paid-up  sharehold — Contrihutorics.]  Ptiid-up  share- 
holders in  a  limited  company  are,  as  members  of  the  com- 
pany, contributories  under  the  CV)mpanies*  Aot,  1862,  though 
the  company  be  insolvent.  In  re  The  Hollyford  Misixg 
Company B.  I.  If .  »« 

3.— — Heduetion  of  capital — Use  of  the  words  "and  re- 
duced "—Companies  Acts,  1867,  1877.]  In  proceedings  for  the 
reduction  of  capital  xmder  the  Companies  Acts,   the  wordj 
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COMPAlVT-coiitfnuA/. 

"  and  reduced "  were  dispensed  with  during  the  interval  be- 
tween the  presentation  of  the  petition  and  the  hearing.  In  re 
Cork  Stsax  Ship  Company,  Limited         -     B.  XIX.  48 

4. Winding-up^Liberty  to  distrain,']    The    Court  has 

power  under  see.  87  of  the  ComjMiniee'  Act,  1862,  to  give 
liberty  to  distrain  for  rent  after  an  order  for  winding-up  of 
the  company  has  been  made.  Re  Kotal  Mabine  Hotel  Com- 
PA!fT B.  I.  jir.  337 

h*"^^  Winding-up  —  Injunction  —  Sale  of  chattels  real  — 
Execution— Rights  of  creditors— -Sheriifs  expenses  and  costs."] 
It  was  resolved  on  the  13ih  of  December,  1867,  that  the  com- 
pany should  be  wound  up  voluntarily,  and  a  liquidator  was  then 
appointed.  He  closed  the  buildings.  On  the  16th  of  January, 
1868,  execution  creditors  lodged  with  the  sheriff  a  H.  fa.  marked 
for  £745  Os.  8d.  He  was  not  able  to  seizs  any  movable 
goode  and  advertised  for  sale  by  auction  the  Company's  chattel 
ioterestg  in  the  lands.  Next  day  it  was  ordered  that  the 
voluntary  winding-up  should  be  continued  under  the  super- 
vidioa  of  the  Court.  The  aggregate  debts  of  the  Company 
amounted  to  £44,366  19s.,  and  the  capital,  except  a  small 
irrecoverable  amount,  was  x^aid  up.  On  tlie  motion  for  an  in- 
junction to  restrain  the  execution  creditors  from  levying  under 
the  execution,  or  seizing  or  selling  any  of  the  Company's 
goods  or  chattels,  and  particularly  their  chattels  real: — Held^ 
that  the  injunction  should  issue,  but  without  prejudice  to 
the  execution  creditors'  priority  created  by  lodging  the  /f.  fa, 
with  the  sheriff.  Re  Dublin  Exhibition  Palace  and 
WixTEB  Gabden  Co.     -  -  -         V.  G.  II.  M,  22 

6. Winding-up.]    A  compacay  was  ordered  to  be  wound 

up  when  the  x>etitioner  had  applied  for  shares  in  it,  and  lodged 
the  deposit  with  the  Company's  bankers,  but  had  never  re- 
ctived  any  allotment^,  and  so  marked  judgment  against  it. 
He  The  Oula  Mining  Co.    Ex  parte  "Whitecropt 

[B.  I.  M,  688 

7. Winding-up — Duties  of  ofHeial  liquidator  and  official 

assignees-Dividends.]  In  the  winding-up  of  a  joint  stock 
OHnpany  in  bankruptcy,  a  considerable  sum  of  money  is 
declared  to  be  due  to  a  former  solicitor  of  the  Comjuny  as 
a  dividend  on  foot  of  his  claim,  and  he  gives  to  several  cre- 
ditors to  whom  he  is  himself  indebted  orders  on  the  official 
liquidator  in  whose  hands  the  fund  is,  for  payment  of  those 
creditors ;  the  Court  wiU  consider  tiiat  having  sudi  a.  duty 
catit  ujxm  either  the  official  assignee  or  official  liquidator 
will  be  foreign  to  the  legitimate  purposes  for  which  they 
were  appointed ;  and  as  one  of  the  jjarties  to  whom  such  orders 
were  given  filed  a  cause  petition  in  Chancery  to  compel  the 
official  liquidator  to  pay  it,  the  Court  will  refuse  the  appli- 
latiou,  and  direct  the  official  liquidator  to  retain  the  funds 
until  further  order.    Re  Dublin  Cattle  Mabket  Company 

[B.  I.  M.  193 

8. Winding  up— Bankruptcy.]    Upon  an  application  for 

the  winding-up  of  a  company  the  Master  of  the  Bolls  inti- 
mated that  he  saw  no  advantage  in  sending  the  case  to  the 
Court  of  BankruiHcy,  under  sec.  73  of  the  Companies'  Act, 
1862,  but  would  keep  the  case  in  his  own  Court.  Re  Kings- 
town  Mabine  Hotel  Company.         -  .  B.  I.  if.  227 

Companieii'  Act,  186I^— Extension  of  time  to  appeal 

[VII.  143 
See  Pbactice—Chancebt— Appeal.    1. 

- — luterrogatories— Practice  •  -  -     XII.  171 

See  Pbactici— DificovEBT — Intebrogatobies.    5. 

^  Liquidator— Security  for  costs  by  •      XII.  31,  161 

See  Pbacticb— Secubity  fob  Cobts.     2. 

—  Money  lodged  by—Petition  for  payment  out    IV.  Jf.  472 
See  Pbacticb—Chanceby— Payment  out  op  Court.    2. 


-  Petition— .Adjudication— Bankruptcy 
See  Banebuptcy— Petition.    1. 
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COMPANY— cMi^^fluet/. 

Petition— Verifying  affidavits  -  -      I.  J/.  246 

See  Pbacticb— Chancery— Affidavit.    10. 

Winding-ui) — ^Restraining  proceedings  in  other  Court 

[XIII.  74 
See  Practice— Injunction.    6. 

COMPENSATION. 

1. Negligently    keeping    dangerous  animal— Award    by 

magistrate.]  A  plea  of  i)ayment  of  compensation  awarded  by 
a  ix>lice  magistrate  against  the  defendant's  servant,  and  ac- 
ceptance thereof,  is  a  good  defence  to  an  action  for  negligently 
keeping  a  dangerous  animal.    M'Xulty  r.  Hope 

[B.  IV.  M.  739 

^. Summary     Jurisdiction     Act — Negligent     driving-^ 

Award  by  magistrate— li  &  15  Vic.f  c.  92,  see.  14 — Pleading i) 
Action  for  injuries  done  to  the  female  plaintiff  by  the  neligent 
driving  of  the  servant  of  the  defendant.  Plea  (in  substance) 
that  the  servant  of  the  defendant  had,  in  pursuance  of  an  order 
by  a  magistrate,  paid  in  respect  of  the  injuries  30s.  to  the 
l)roper  officer  of  the  ix)lioe  court ;  — Held,  that  the  defence  was 
bad,  since  under  the  14  &  15  Vic,  a  92,  an  award  by  a 
magistrate  of  oomijensation  is  not  a  bar  to  an  aotion.  M'Gabby 
V.    Faibbairn  -  -  -  -       E.  III.  M,  779 

For  Disturbance. 

See    Landlobd    and   Tenant   (Ibeland)    Act,    1870. 
5,  45-52,  80-138,  163-168. 

For  Improvements. 

See  Landlord   and    Tenant    (Ireland)    Act,   1870. 
1,  2,  47-50,  53,  54,  98-127,  139-156. 

Landed  Estates  and  Land  Judges'  Court 

See  Cases  under  I*ractice— Landed  Estates  Court- 
Compensation. 

Maiming. 

See     Cases 
Maiming. 

Malicious  injuries. 

See      Cases      under     Grand 
Maijcious  Injuries. 

COMPLETION— Contract. 

See  Contract.    1,  2. 

OOMPO  SITION— Bankruptcy. 

See  Cases  under  Bankruptcy — Composition  after 

COMPROMISE— Action— Consent     -  -         I.  M.  616 

Sec  Practice— Common  Law— Execution.    2. 

Pending— Setting  aside  judgment  -  1.  AI.  7 

See  Pbaotice— Common  Law— Judgment.    24. 

COMPXTLSOB?  PILOTAaE. 

See  Ship— Pilot. 

COMPULSOB7  POWBBS— Railway. 

See  Cases  under  Railway— Compulsory  Powers. 

COMPXTLSOB?  PXTBCHASE. 

See  Lands  Clauses  Acts. 

CO NACBB— Action  by  conacre  tenant  against  his  landlord 

[IX.  180      I 
See  Pbactice-*Common  Law— PLEADi^yi(!j(30QlC 
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CONCEALMENT— Birth. 

See  CniMiNAL  Law— Concealment  of  Birth. 

Material  fact— Life  policy  -  -  -        II.  J/.  369 

See  Insurance.    7. 

Treasure-trove. 

See  Criminal  Law— Concealment  of  Treasure-trovk. 

CONDITION  IN  WILL. 

See  Cases  under  Will— Condition. 

CONDITION  PBECBDBNT— roliiy  of  Insurance 

LXIV.  69 
Sec  Principal  and  Surety.    4. 

CONDITIONS    OF    SALE. 

See  Vendor  and  Purchaser.    1,  2. 

Separate  contract  regarding  each  lot        -         XIII.  139 

See  Vendor  and  Purchaser  Act,  1874.    2. 

CONFESSINQ    PABT    OF    CAUSE    OF    ACTION— 

Non-lodgment  of  money  in  Court 

Sec  Practice— Common  Law— Pleading.    21,  22. 

CONSENT. 

Sec  Practice— Consent. 

Practice-Chancery— Con  s  ent. 
Practice— Common  Law— Consent. 

Marriage — ^Invalid  marriage  -  -  XII.  142 

See  Husband  and  Wife.    16. 

CONSIDEBATION— Contract. 

See  Contract.    3,  4. 

CONSOLIDATION— Actions. 

See  Cases  under  Practice— Common  Law— Consolida- 
tion OP  Actions. 

Petitions— Landed  Estates  Court  -  -         I.  3/.  337 

Sec  Practice— Landed  Estates  Court— Consolida- 
tion. 

CONSPIBAC7. 

See  Cases  under  Criminal  Law— Conspiracy. 

High  treason— Evidence       -  -  -       I.  M.  337 

See  Criminal  Law— High  Treason. 
Venue I.  I/.  316 

See  Criminal  Law— Treason  Felony. 


XXVII.  99 
XXVII.  127 


CONSTABLE. 

Arrest — ^Drunken  man 

See  Licensing  Acts.    16. 

Harbouring  by  publican 

See  Licensing  Acts.    22. 

Power — Venue         -  -  -  -         1,  M,  646 

See  Practice— Common  Law— Pleading.    5. 

CONSTBXJCTION-SUtute. 
See  Cases  under  Statute. 

CONTAaiOTTS  DISEASES  (ANIMALS)  ACT,  1878. 

1. Conclusivenest  of  Veterinary  Inspector's  CertiHeate  as 

to  existence  of  disease — **  Lawful  excuse  "—Absence  of  know- 
ledge.'] Where  a  i>er6on  is  charged  before  the  magistrates  under 
this  Act,  evidence  is  not  admissible  for  the  purpose  of  contra- 
dicting the  fact  certified,  viz.,  that  the  animal  was  diseased;  ■ 


CONTAGIOUS  DISEASES  (ANIMALS)  ACT,  1878-cri>. 

but  is  admissible  for  the  purpose  of  showing  that  the  penoo 
charged  had  no  knowledge  of  the  existence  of  the  disease,  and 
could  not  with  reasonable  diligence  have  obtained  that  know- 
ledge.  Such  absence  of  knowledge  is  a  good  defence.  Leoxabd 
V.  Richards       -  -  -  -  B.  D.  XXV.  68 

2« Carrier— Negligence— JPigs  injured  by  lime-wash  in 

eattle-pens — Order  of  Privy  Council  requiring  use  of  lime- 
wash—Pleading.]  To  a  statement  of  claim  in  an  action  for 
the  loss  of  pigs  which  had  been  penned  by  the  defendants  in 
a  pen  at  tlie  station  negligently  covered  with  lime-wash,  by 
reason  of  which  the  pigs  were  damaged,  and  averring  the  duty 
of  the  defendants  to  have  fit  and  proper  places  provided  for 
the  pigs  till  they  were  placed  in  the  train  or  carried  to  their 
destination,  the  defendants  by  their  .defence  averred  that  they 
were  bound  by  the  provisions  of  the  Act ;  that  an  order  of 
tlie  Privy  Council  had  been  made  and  published  requiring 
loading  pens  to  be  disinfected  with  lime-wash,  and  that  it 
was  necessary  for  the  defendants  to  pen  all  pigs ;  that  the 
disinfecting  with  lime-wash  was  pursuant  to  the  order,  and 
tliat  it  "was  the  lime^wash  that  injured  the  pigs.  To  this 
defence  the  plaintiffs  demurred,  and  the  Court  of  Exchequei 
Division  and  the  Court  of  Appeal  allowed  the  demmrer  on 
the  ground  tliat  the  defence  afforded  no  primd  facie  answer 
to  the  charge  of  negligence  alleged,  and  that  it  was  consistent 
with  the  defence  that  the  pigs  might  have  placed  in  a  pen 
while  still  wet  from  the  application  of  the  lime  or  chloride 
of  lime  wash,  or  that  ther^  were  some  means  whereby  the 
defendants  could  have  prevented  tlie  injury  caused  by  the 
lime.    Shaw  r.  Great  S.  and  W.  Railway  Co, 

[C.  A.  XV.  M,  115 

Contract— Carrier  ...  XVI.   115 

See  Carriers.     5. 

CONTEMPT  OP  COTTBT. 

1. A/Hdavit  by  person  charged.]    Tlie  Court  has  jurisdi> 

tion  to  originate  proceedings  for  a  contempt  which  has  been 
oonmiitted  in  the  presence  of  the  Court.  A  person  alleged  to  be 
guilty  of  contempt  should  not  be  required  to  make  an  a£5dant 
respecting  the  language  constituting  the  alleged  offence,  which 
offence  might  be  made  the  subject  of  indictment.    Pe  Barbt. 

[C.  P.  III.  21.  295,  313 

2.. Attachment— Debtors  Act  (7r.),   1872,  ss.  5,   6,  27— 

Detention  by  gaoler  of  prisoner  attached  for  contempt  of  Court 
— Duty  of  gaoler  to  keep  prisoner  in  custody  until  thr  Co'trt 
orders  his  discharge — Pleading — Demurrer.]  The  Debtors  Act 
(35  and  36  Vic,  o.  57)  does  not  apply  to  attachments  for  con* 
tempt  of  Court  in  not  lodging  money  to  the  credit  of  a  cause  pend- 
ing. The  duty  of  a  gaoler  is  to  keep  a  prisoner,  committed  to  his 
custody  for  contempt  by  reason  of  the  non-payment  of  a  svaa.  of 
money  which  the  Court  has  ordered  him  to  pay,  until  the  Court 
has  made  an  oider  for  his  discharge.  A  plaintiff  averred  in  his 
statement  of  claim  that  he  had  been  arrested  and  committed  to 
prison,  to  the  custody  of  the  defendant,  as  governor  of  tbe 
prison,  imder  a  writ  of  attachment  issued  against  the  plaintiff 
by  the  Court  for  his  disobedience  of  its  order,  directing  him  fo 
lodge  a  sum  of  money  to  the  credit  of  a  cause  pending  therein. 
At  the  expiration  of  one  year  from  the  date  of  his  arrest  and 
imprisonment  he  (the  plaintiff)  required  the  defendant,  as  such 
go7emor,  to  disdiarge  him  from  custody;  that  the  defendant 
refused  to  do  so,  and  illegally  kept  the  plaintiff  in  prifon 
for  five  weeks  after  the  expiration  of  the  period  <rf  one 
year.  To  this  the  defendant  pleaded  that  no  order  for  the 
disdiarge  of  tlie  plaintiff  had  been  made  by  the  High  Court  of 
Justice,  nor  any  other  Court;  nor  had  any  writ  of  habeas 
corpus  been  issued  out  of  any  Court  to  bring  up  the  body  of 
plaintiff.  The  plaintiff  demurred  to  this  defence  on  the  ground 
that  the  detention  of  the  plaintiff  in  prison  by  the  defendant 
after  the  expiration  of  one  year  from  the  date  of  his  committal 
was  illegal,  and  contrary  to  the  statute  in  that  behalf  (the 
Debtors  Act),  and  tliat  there  was  no  obligation  on  the  plaintiff 
to  obtain  an  order  for  his  discharge  frojp  aIi^^5«4rtr«o|  M  sue 
Digitized  by 


(89) 


DIGEST  OF  CASES. 


(90) 


CONTEMPT    OF    COXJRT— continued, 

out  a  writ  of  habeas  corpus  to  bring  up  his  body :  —Held^  that 
the  plea  was  good,  because  the  Debtors  Aot  does  not  refer  to 
attachments  for  contempt  of  Court,  such  as  that  committed  by 
the  plantiff.  Held,  further,  that  where  a  person  is  arrested  for 
eontinnpt  of  Court,  even  where  the  contempt  consists  in  the 
non-payment  of  a  debt,  the  duty  of  a  gaoler  is  to  keep  the 
priiCHier  until  the  Court  has  made  an  order  for  his  discharge. 
Mixme  V.  Bose  (L.  R.  4  Q.  B.  D.  486)  distinguished.  Graves  v. 
Keane  (L.  K.  4  Ex.  D.  73)  applied  and  followed.  M'Combe  v. 
liRAT B.  D.  JU.H,  118 

3. Attaehment — Discharge  from  custody,']    An  old  lady, 

\rho  had  been  attached  for  contempt  of  Court,  was  not  put  in 
prison  owing  to  her  age,  but  was  under  surveillance.  The 
money,  for  the  non-payment  of  which  she  was  attached,  was 
paid,  but  a  deed  which  she  had'been  directed  to  lodge  was  not 
lodged,  and  her  solicitor  stated  to  the  solicitor  for  the  opposite 
party  that  he  would  search  for  it.  The  Court  ordered  her  dis- 
charge.  Galiaghsb  r.  Gallagher.      -    V.  C.  VIII.  M.  400 

*• Attachment — Discharge   from   custody.']    A   solicitor 

had  been  committed  for  contempt  in  not  lodging  certain  books 
and  documents  in  the  cause,  and  subsequently  another  attach- 
ment order  was  made  against  him  for  the  non-payment  of  a 
5nm  of  money.  An  affidavit  which  expimged  the  contempt  by 
non-production  of  the  documents,  and  stated  that  the  books 
^rere  no  longer  wanted — ^the  suit  having  been  concluded — shaving 
l)een  made,  a  motion  for  his  discharge  under  the  first  order 
was  granted  without  prejudice  to  the  second  order.    Murray 

r.  tbacbt       -       -       .       -        V.  c.  VIII.  ar.  400 

fi" Habeas  corpus— Solicitor— W arrant   of   committal— 

0/Fence  committed  in  open  Court — Warrant  not  stating  that 
opportunity  to  show  cause  was  given  before  sentence— 1\  <jfc  15 
nv.  f.  93  s.  9.3  A  solicitor  was  adjudged  guilty  of  contempt  of 
Court  of  Petty  Session,  and  was  committed  to  gaol ;  the  warrant 
!«tated  tliat  he  had  been  offered  an  opjxjrtunity  of  showing 
cause  why  he  should  not  be  committed  to  gaol.  A  motion  for 
a  habeas  corpus,  grounded  on  affidavits  which  were  stated  to 
contain  averments  that  he  was  not,  in  fact,  afforded  the  oppor- 
tunity of  showing  cause,  was  refused,  the  warrant  being  correct 
on  the  face  of  it,  and  the  contempt  being  admitted.  Semblc,  it 
vaj;  not  necessary  in  such  a  case  to  give  him  an  opportunity  of 
lowing  cause.  Jle  Pollard  (L.  R.  2.  P.  C.  C.  106)  considered. 
In  (he  matter  of  Rea      -  -      Q.  B.  D.  XIII.  ilf.  120 

^' Interference  with  auction  ordered  by  assignees— Juris- 
diction.] An  auctioneer  employed  by  the  assignees  of  a 
Uinkrupt,  for  the  purpose  of  auctioning  his  goods,  is  an  officer 
of  the  Court  of  Bankruptcy  ;  and  interference  with  liim  in 
p«ch  auction,  for  the  purpose  of  preventing  bidders,  or 
depreciating  the  goods,  constitutes  contempt  of  Court.  "Where 
an  appeal  is  brought  on  the  ground  that  the  order  appealed 
from  waa  against  the  weight  of  evidence,  the  order  will  not  be 
reveraed  unless  the  AppeUate  Court  are  satisfied  that  some 
obvious  and  signal  mistake  has  been  made.    He  Mubphy 

[B.  XI.  40  ;   Ch.  A.  XI.  43 

'^' Letter  and  pamphlet  sent  to  Judges  about  to  try  a 

^(ue.]  The  defendant  was  ordered  to  show  cause  why  he  should 
not  be  attached  for  contempt  of  Court  in  sending  to  the 
Judges  of  the  Exchequer  Chamber  a  letter  and  pamphlet  dis- 
nj»ing  the  deosion  of  the  case  in  the  Court  below,  and  on 
apologising,  waa  excused.    Cokcoban  v.  Pbosser. 

[B.  C.  VII.  J/.  557,  558 

^~ — ^i*  pendens— Newspaper  comment— Statement  as  to 
dinsi(m  of  jury  on  former  trial— Liability  of  printer  or  com- 
poMiior.]  The  publication  by  a  newspaper— pending  the  second 
trial  of  the  action — of  the  proportion  in  which  the  jiu-y  at  the 
fiftt  trial  were  di\ided,  especially  if  accompanied  by  a  comment 
en  the  conduct  of  a  dissentient  juror,  is  contempt  of  Court,  as 
heing  calculated  to  affect  the  verdict  in  the  second  trial  and  to 
interfere  ^vith  the  course  of  justice.  Semble,  a  person  employed 
«  one  of  several  printers  or  compositors,  who  takes  no  pnrt 
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eitlier  in  the  direction  or  composition  of  the  libel,  cannot  l)e 
made   responsible   for    it.      Sheehy    i;.    The    ''Fbeeman's 
Journal"  Co.,   Limited  -  -      B.  D.  XXVI.  47 

0. Motion  to  discharge  attachment,]    A  defendant  had 

been  attached  immediately  on  his  return  from  England  for  not 
answering  interrogatories  which  had  been  served  on  him  when 
he  had  to  go  to  England  on  pressing  business.  He  had  since 
answered  them.  A  motion  for  the  discharge  of  the  attachment 
was  granted.    Skaver  v.  Henkt  -  B.  VII.  M.  219 

10. Sale  by  order  of  Court — Interference  by  the  solicitor 

of  a  third  party — Attachment.]  An  accepted  proposal  for  a 
lease  for  31  years  contained  this  term  : — ^That  the  tenant 
should  not  sublet  the  house  without  the  landlord's  permission 
in  writing.  An  auctioneer  put  up  the  house  for  sale  imder  a 
decretal  order.  The  landlord's  solicitor  M.  attended  the  sale ' 
and  objected  aloud  to  its  being  proceeded  with  ;  cautioned 
the  auctioneer  against  proceeding  with  it,  as  the  landlord's 
consent  had  not  been  obtained  ;  and  read  aloud  the  passage 
against  subletting,  but  did  not  otherwise  interfere  with  the 
sale.  The  proi)erty  wjm  sold  for  £10,  and  the  auctioneer  stated 
his  belief  that  it  ought  to  have  produced  from  £20  to  £30  more. 
Ihe  Master  granted  an  attachment  for  contempt  against 
M.  :  — Held,  on  appeal,  that  an  attachment  for  contempt  could 
not  be  granted  under  such  circumstances,  and  that  the  Master's 
order  should  be  reversed,  but  without  costs.    Doban  t?;  Kenny. 

LB.  II.  M,  24a 

11. Solicitor— Warrant  of  Committal— Title— Statement 

of  offence  charged — Tim^  of  imprisonment — Offence  not  stated 
and  opportunity  of  showing  cause  not  given  before  committal — 
Scandalotis  affidavits — Habeas  corpus — 9  <fe  10  Vic.  e,  95. 
s,  113 — 14  <fe  15  Vic.  c,  93.  «.  9.]  A  solicitor  was  committed 
for  contempt  of  Court  in  a  Petty  Sessions  Court.  On  a  motion 
for  habeas  corpus: — Heldy  (1)  that  the  provisions  of  the  Petty 
Sessions  Act,  1851,  sec.  9,  apply  to  professional  persons 
engaged  iu  case  at  hearing  as  well  as  to  the  public ;  (2)  that  it 
w^as  not  necessary  to  entitle  the  warrant  in  the  case  jpending 
when  the  contempt  was  committed;  (3)  that  the  warrant 
showed  that  a  contempt  of  Court  had  been  committed;  (♦) 
that  it  was  not  necessary  to  state  that  there  were  one  or 
more  justices  sitting  with  the  presiding  justice  w^ho  signed 
the  warrant;  and  (5)  tliat  the  applicant's  name,  the  gaol, 
and  the  length  of  term  of  imprisonment  were  fully  set  out. 
Held^  further  (hesitante)  that  the  applicant  should  be  dis- 
charged from  custody,  as  it  did  not  appear  that  he  had  an 
opportunity  of  answering  the  offence  charged.  Be  Pollard 
(L.  R.  2,  P.  C.  C.  106),  considered.    Be  Rea 

[Q.  B.  D.  XII.  126 

12- Verbal  order  to  arrest— Petty  Sessions  {Ir.)   Act, 

1851  (U  &  15  Vic,  c.  93),  s,  9.]  Where  a  verbal  order  is 
made  by  a  justice  sitting  in  Petty  Sessions  to  arrest  a  person 
for  a  contempt  conamitted  in  Court,  under  the  provisions  of 
14  &  15  Vic.,  c.  93,  6.  9,  the  justice  is  not  to  be  made  res- 
ponsible for  any  irregularities  that  may  occur  subsequently  in 
the  carrying  out  of  the  order,  when  the  order  and  arrest  are 
practically  contemporaneous,  though  the  arrest  is  effected 
outside  the  court-house.    Mitchell  t?.  Smyth 

[Q.  B.  D.  XXVII.  133 
Election  Petition, 

See  Pabliament—Election  Petition.    3,  4,  21. 
Bankruptcy. 

See  Cases  under  Bankbuptcy— Contempt. 
Counsel. 

See  Cases  under  Counsel — Contempt  op  Court. 

Inducing  intending  purchaser  to  withdraw  IX.  80 

See  Auction.    4. 

Insolvency I.    Jf.  691 

See  Insolvency— Contempt. 

Respondent  not   attending  before   Master  for   examina- 
tion   I.  J/.  794 

5cc  Practice- Chanceiiy~Scbp(ena.    1.         /      r^r^t^\r^ 
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COM-TINOBiarT  LBGACY-^^ndition  in  will       VII.  67 
See  Will— Legacy.    3. 

CONTINUING  FBOCEEDINGS. 

See  Practice— Continuing  Pboceedings. 

CONTRACT. 

1. Completion  of.l    Articles  of  agreement  for  the  pur- 

cliase  of  an  estate  were  executed  in  pursuance  of  an  arrange- 
ment made  tliree  days  before: — Heldy  that  the  contract  was 
not  complete  till  the  signing  of  those  articles.  Waterfobd  v. 
Malcomson C.  II.  Af.  718 

S. Completion — Sale — DifFerence  of  price."]    A  contract 

for  the  purchase  of  goods  may  be  complete  although  there  is  a 
difference  about  the  price  of  them.    In  re  Behan 

[B.  III.  M.  239 

3. Consideration— Furnishing  hid  of  costs— Promise  by 

third  party  to  pay.]  The  furnishing  by  A.  to  B.,  at  his  re- 
quest, of  a  bill  of  costs  for  business  done  for  a  third  person  is 
not  a  sufficient  consideration  to  support  a  promise  by  B.  to 
pay  the  amount  of  such  bill  of  costs  to  A-  Gabdiner  v. 
M'CcLLY C.  P.  XI.  74 

4. Consideration— Not  moving  from  the  plaintiff.]     A 

plaint,  in  an  action  on  a  contract,  was  demurred  to  because  it 
did  not  show  that  any  consideration  moved  from  the  plain- 
tiff i—JSfcW,  that  the  demurrer  should  be  allowed,  the  plaintiff 
not  having  intervened  in  the  consideration  as  well  as  in  the 
contract    M'Coudray  v.  Thompson  C.  P.  II.  M.  80 

6. Illegality— Public      policy,      agreement      against— 

Sheri/f*s  sale,  under  execution,  of  equity  of  redemption — Sale 
by  sheriff  subject  to  conditions— Prior  m^ig age— Consent  of 
parties  interested,  how  far  valid— Promise  to  procure  breach 
of  duty  by  public  oMcer.]  A.,  the  owner  of  a  chattel  interest 
had  mortgaged  it  to  the  plaintiff.  A  judgment  was  subse- 
quently recovered  against  A.  by  B.,  who  placed  his  execution 
in  the  hands  of  the  sheriff.  While  this  execution  was  in  the 
hands  of  the  sheriff,  but  before  sale,  the  plaintiffs  entered  into 
an  agreement  with  the  defendant,  the  solicitor  of  B.,  that  in 
consideration  of  the  plaintiffs  as  mortgagees  consenting  to 
the  sale  by  the  sheriff  of  A.'b  iaterest,  the  defendant  would 
take  care  to  have  the  same  sold,  guarded  by  proper  conditions 
of  sale,  so  that  tKe^le  should  be  completed,  and  the  plaintiffs' 
mortgage  debt  should,  in  the  first  instance,  be  paid  out  of  the 
proceeds  of  the  sale.  The  sale  was  carried  out  by  the  sheriff 
without  the  interest  of  A.  being  guarded  by  the  conditions 
agreed  upon,  and  the  present  action  was  brought  against  the 
defendant  for  such  alleged  breach  of  agreement.  On  demurrer 
to  the  statement  of  daim  '.—Held,  that  the  demurrer  should  be 
allowed,  inasmuch  as  the  sale  by  the  sheriff  was  the  act  of  an 
oflioer  of  a  Court  of  Justice,  in  discliarge  of  his  duty,  and  that 
such  sale  would  be  a  violation  of  that  duty  on  two  grounds :  (a) 
Tliat  a  sale  of  the  judgment  debtor's  interest,  being  an  equity 
of  redemption  only_,  was  not  authorised  by  the  writ  of  fieri 
facias  under  which  the  sheriff  acted  ;  and  (6)  that  the  applica- 
tion of  the  proceeds  of  the  sale  was  to  be  to  a  person  other 
than  to  the  execution  creditor.  Held,  further,  that  while  the 
writ  of  fieri  fcu!ias  was  in  the  sheriff's  liands  imexecuted,  the 
mortgagees,  the  execution  creditor,  and  the  mortgagor  might 
together  have  made  an  effectual  sale  of  the  term,  through  an 
agent  of  their  own,  and  might  hare  applied  the  proceeds  of  such 
sale  as  agreed  between  them.    Moher  v.  O'Grady. 

[B.  D.  XIII.  146 

6. Illegality— Public   policy,     agreement    against— Bill 

of  exchange — Illegal  eonsideralion — Agreement  not  to  institute 
proceedings  for  forgery— Duress.]  To  an  action  by  drawer 
against  acceptor,  to  recover  the  amount  of  a  bill  of  exchange, 
the  defendant  pleaded  that  the  consideration  for  the 
bill  waa  tainted  with  illegality,  inasmuch  as  a  portion  of 
that  consideration  was  an  agreement  by  the  drawer  not  to 
institute  criminal  proceedings  for  an  alleged  forgery  against 
B.  S.,  a  relative  of  the  acceptor.     On  demurrej   to  this  de- 
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fence  i—Held,  that  the  defence  could  not  be  sustained 
because,  the  agreement  not  being  one  to  stifle  criminal  pro- 
oeedings  already  commenced,  but  to  -forbear  from  institntiug 
CTiminal  proceedings,  tliat  portion  of  the  consideration  for  the 
bill  waa  nugatory  but  not  illegal,  inasmuch  as,  although 
there  is  a  public  interest  that  a  prosecution  already  insti- 
tuted,  even  without  a  probable  cause,  should  be  brought  to  a 
conclusion  in  due  course  of  law,  there  is  no  such  interest  in  a 
prosecution  lieing  commenced.  Held,  further,  that  the  giving 
of  evidence  by  the  plkintiff  in  a  prosecution  foi  forgery  in- 
Btituted  by  other  parties  would  not  be  a  broach  of  the  de- 
fendant's .agreement  not  to  prosecute.  Tlie  doctrine  considered 
that,  where  a  debt  arises  out  of  a  felonious  act  by  the  debtor, 
the  civil  remedy  is  suspended  until  the  debtor  has  been  proee- 
cuted.    Roukke  v.  Me-\ly        -  -  B.  D.  XIII.  62 

'^' Pleading— Contract  depending  on  contingency— De- 
fendant disabling  himself  from  completing  contract.]  Action 
on  an  agreement  that  plaintiff  would  accept  a  leace  of  a  inrt 
.of  premises  if  defendant  tendered  for  them  a  certain  sum,  and 
if  that  tender  was  accepted.  Averment  that  defendant  ten- 
dertd  that  sum,  but,  before  it  waa  accepted  or  rejected,  in. 
created  the  tender  without  pkintiff's  assent  and  became  the 
purchaser,  but  did  not  execute  the  lease  to  the  plaintiff.  Plea  : 
That  defendant  did  tender  the  sum  agreed  on,  but  that  it  wm 
never  accepted  i—Hcld  a  bad  plea,  beoause  it  might  be 
that  the  reason  why  the  tender  was  not  accepted  was  that 
the  defendant  increased  it  before  there  was  time  to  accept  it, 
Malone  r.  DoCKRiLL  -  U.  B.  III.  Jf.  447,  677 

8- Special— Work  and  labour— Count  for—Travtrtc— 

Pleading  Common  Law.]  Action  brought  by  a  builder  to  recover 
sums  of  money  from  defendant  for  alleged  work  and  labour 
in  construction  of  certain  buildings.  Agreement  that  pbuntiff 
should,  under  direction  of  defendant's  architect,  carry  on  the 
work  in  conformity  with  plans  and  speciflcations,  under 
superintendence  of  said  architect.  At  the  trial,  Whiteside,  C.J., 
directed  the  jury  to  find  for  the  defendant,  on  the  ground  that 
the  arcliitect's  certificate  was  "a  condition  precedent"  to  a 
demand  for  payment,  and  that  plaintiff  liad  not  fulfilled  hi« 
special  contracts  On  motion  for  a  new  trial  : — Held  (by 
O'Brien,  Fitzgerald,  aiid  Greorge,  JJ.),  that  the  defendant  should 
have  produced  evidence  to  show  that  he  i)aid  the  plaintiff  the 
full  value  of  the  work  done,  that  the  defendant  could  not,  on 
a  general  traverse  of  the  common  counts,  rely  upon  a  8i)ecial 
contract,  and  that  he  should  have  shown  he  had  not  himself 
prevented  the  completion  of  the  works,  therefore  plaintiff  was 
entitled  to  a  new  trial.  (Whitefeide,  C.J.,  diss.)  Callax  r. 
Mahim  -  -  -  -  -  4.  B.  V.  48 

9- Substitution  of  term — Waiver.]    A  term  introduced 

into  a  contract  for  the  benefit  of  one  of  the  contracting  parties 
may  be  waived  by  the  substitution  of  a  different  term,  at  any 
rate  if  the  substituted  term  is  regarded  by  him  as  more  favour- 
able than  that  originally  inserted  in  the  contract,  without 
invalidating  the  agreement  concluded  between  the  parties. 
Maconoht  v.  Teowkr    -  -      H.  L.  XXVII.  M.  623 

• —  Cause  of  action — Costs         •         -         -       -      I.  .V.  676 
See  Practice— Common  Law— Costs.    3. 

Contractor — Nuisance — Liability   -  -      IV.  M.  508 

See  Nuisance.    L 

Infant. 

See  Infant— Contract. 

Of  service — Commission  agent     -       -       -      II.  M,  160 

See  Notice  op  Dismissal.    1. 

Pleading VII.  J/.  313 

See  Practice— Common  Law— Pleading.    23. 

Koad  contractor — Kecognizanoe — Breach  of  contract 

[I.  AT.  476 
See  Grand  Jfry— Road  Contractor.    7. 
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—  Sole  of  land— Subject  to  contingency— Pleading 

[I.  M.  209 
Ste  Pbactice— Common  Law— Pleading.    12. 

Sile  of  share  in  ship — Non-liability  of  intending  purchaser 

—Ship's  husband  -  -  -  -  I.  3/.  317 

See  Ship  Owner. 

To  pay  differences  on  sale  and  purchase  of  sliares 

[I.  M.  714 
See  Wageb.    2. 


(94) 


-To  supply  news — ^Transmission 
See  Praoticb— Service.    11. 
-  Writing— Seal— Corporation 

See  COBPORATION. 


XXI.  62,  73 


XVI.  lU 


COKTBIBTJTOBT   KEGLIGEKCE. 

See  Xegugence.    5-7, 12, 13. 

Knowledge    but    inadequate    appreciation  of    danger    of 

machinery  -  .  -  -       XXIII.  84 

See  LiABiLiTT  OP  Empix)YEB.    2. 


CONTBKT— Bequest  in  trust  for 
See  Chabitt— Gift  to.    3. 


III.  J/.  446 


C0KVBB8ION— Pleading     -  -  -     VII.  .V.  218 

See  Practice— Common  Law— Pleading.    44. 

—  Will. 

See  Will— CoNVBBSioN. 

COSYICT— Civil  bill  brought  by— Forfeiture  Abolition  Act.] 
A  coQTicted  felon,  who  has  not  served  out  his  sentence,  cannot 
bring  a  civil  bill  prooees.    KEABNsr  r.  Haies. 

[Q.  8.  XI.  146 

OO'BY^IQfHT^Piraey— Injunction— OazettCy  eompiling  lista 
of  bankrupts,  arranging  debtors,  and  their  creditors — Animus 
furandi — Innocent  reliance  on  wrongftd  acts  of  a^fents  or 
their  informants — Registration  of  copyright— b  and  6  Vie., 
r.  45,  M.  18,  19.]  A  Gazette,  consisting  of  a  compilation  of 
li^tii  of  bankrupts  and  arranging  debtors,  and  their  creditors, 
ulth  amount  of  debts,  and  lists  of  bonds,  judgments,  and  bills  of 
sale,  and  the  parties,  etc.,  thereto,  may  form  the  subject  of 
c<^right  within  the  statue  5  and  6  Via,  o.  45 ;  which  copyright 
would  belong  not  to  the  persons  paid  for  the  information  so  com- 
piled, but  to  the  owners  of  the  compilation  as  an  entirety. 
Before  registration  under  the  Act,  an  interlocutory  injunction 
would  not  be  granted  to  restrain  piracy  from  such  publication, 
llie  offence  of  piracy  from  such  publication  may  be  committed 
bond  fide,  and  an  innooent  intention  is  no  defence.  The  pro- 
prietors of  a  periodical  publishing  information  pirated  from 
Btieh  source  are  resjionsible,  whether  the  information  was  copied, 
in  point  of  fact,  by  canvassers  or  agents  in  their  employment, 
fir  by  some  person  to  whom  such  employers  applied  for  informa- 
tion. (By  Holmes,  J.).  Trade  Atjxiliabv  Co.,  Limited  r. 
IiisH  Trade  Protection  Agency,  Limited. 

[Vac.  J.  XXI.  37 

COBOHEB.  Col. 

Inquest  ------  98 

Medical  Witness      -  -  -  -  -  94 

Removal  ...-.-  94 

REMrNBBATION  -  -  -  -  -        94 

COBOBBB— IKQTJEST. 

1 Disclosure    of    no    criminal    offence — Vnecrtainty — 

f'rrtiorariJ]  At  an  inquest  held  to  inquire  into  the  cause  of 
tlie  death  of  J.  D.>  who  died  from  shock  and  exxwsure  to  cold 
cw»d  by  his  removal  from  premises  on  the  execution  of  de- 
<TW8  for  possession,  the  coroner*8  jury  returned  a  verdict  find- 
in?  that  the  land  agents  of  the  person  in.  whose  favour  the 


COBONEH-INQUEST-ccw/tnwrf. 

deca^  had  been  giunted,  who  were  present  at  the  eviction, 

did  feloniously  and  unlawfully  kill  and  slay  the  said  J    D 
by  subjecting  him  to  this  shock  and  exposure":— fl-cW   that 
«ie  inquisitioj^  disclosed  no  criminal  offence,  and  was  insuf- 
facient  in  not  having  the  certainty  of  an  indictment.    In  re 
Abdeb    Inquisition     -  -  -       Q.  B.  D.  XXV.  U 

f' J^urors  absenting  during— Presence  of  Coroner  and 

Clerk  during  deliberations  of  Jury-Quashing^  inquisition,! 
Vnhen  It  appeared  that,  during  the  holding  of  a  coroner's 
inquest,  some  of  the  jurors  absented  themselves  unnecessarily 
gomg  out  into  the  public  streets,  and  that  during  the  time 
when  the  jury  were  in  deliberation,  the  coroner  and  his  clerk 
remamed  present  :  —  jyrfrf,  that  the  inquisition  should  be 
quashed.       K.  v.  O'Brien         -  Q.  B.  D.   XVII.   84 

,  ^/Trf^^^f  °^  AoWeVHjr.]  The  inquest  on  a  body  should 
be  held  m  the  district  where  the  body  is  found.  (By  Fitz- 
gerald,    J.).    Anon.  -  .  Cir.  Cas.  X.  Jl/.  143 

Habeas  corpus  to  bring  prisoner  before 

See  Habeas  Corpus.    4-7. 

COBONEB— MBDICAL  WITNESS. 

^' ^eath  of  inmate  of  workhouse— Fee  to  medical  officer 

--Presentment.!  An  inquest  was  held  in  the  court-house  on 
the  exhumed  body  of  a  person  who  had  died  in  the  work- 
house:—Jc/cf,  that  the  medical  officer  was  not  entitled  to  any 
fee  for  evidence  given  at  the  inquest.  (By  Palles  OB) 
^^'0^'  -         -         -         .         Cir.  Caa.  VIII.  M.  376 

^ Liability.!    The  coroner  is  not  personally  liable  for 

the  fees  of  a  medical  witness  attending  at  an  inquest.  (Bv 
Fitzgerald,  J.)     Anon.  -  -         Cir.  Cas.  III.  M.  36a 

COBONEB-BEMOVAL-Coroner  who  has  become  of  un- 
sound mmd— Practice.!  Wlien  it  appeared  that  the  only  coroner 
had  become  of  imsound  mind  and  was  confined  in  a  lunatic 
asylum,  the  Court  made  an  order  for  writs  of  de  coronatore 
exonerando  and  de  coronatore  eligendo  at  the  same  time. 
In  re  Ellis  -  -  -  -  C.  IV.  M.  436 

COBONEB— BEMTTKEBATION. 

!• Absent  on  vacation— Inquest  held  by  coroner  of  ad- 
joining district-^  &  10  Fic,  c.  37—44  &  45  Tic,  c.  35.  s.  3.] 
A  coroner  is  not  entitled  to  remuneration  for  inquests  held 
by  him  in  another  district  than  his  own  during  the  absence 
on  vacation  of  the  coroner  of  such  district.  (By  Andrews,  J.) 
In  the  matter  of  Jones*  Pbesentment      Cir.  Cas.  XX.  16 

2. Duty  of  holding  inquest-Grand  jury.!    If  the  grand 

jury  are  of  opinion  that  a  coroner  bond  fide  believed  tliat  it 
was  necessary  to  hold  an  inquest,  they  must  present  for  it. 
(By  O'Brien,  J.)    He  M'Donough       -  Cir.  Cas.  I.  M.  606 

3. Examination  by  grand  jury  as  to  inquests— 9  &  10 

Vic.,  e.  37,  see.  24.]  The  9  &  10  Vic,  c.  37,  s.  24,  empowers 
the  grand  jury  to  examine  the  coroner  as  to  his  belief  on  the 
necessity  of  holding  inquests  for  which  he  charged;  but  does 
not  make  it  imperative  on  them  to  examine  him.  (By 
Monalian,  C.J.)    lie  Cobonee's  Inquests 

[Cir.  Cas.  III.  M.  361 

4. Holding  inquest  on  man  whose  death  was  not  sus- 
picious or  sudden.]  The  grand  jury  rightly  disallowed  a  fee 
to  a  coroner  for  holding  an  inquest  on  a  man  who  met  with  an 
accident  at  a  drag  meet,  and  lived  for  four  days  after,  there 
being  nothing  suspicious  about  the  death.  (By  Whiteside, 
C.J.)    Anon.         -         -         -         Cir.  Cas.  VIII.  M.  646 

6. Inquest  —  Duty  of  grand  jury.!      If  an  inquest  is 

bond  fide  held  by  the  coroner,  on  proper  information,  he  ought 
to  get  his  presentment;  but  if  the  grand  jury  are  satisfied 
that  he  ought  to  have  deemed  no  inquiry  necessary,  they  ought 
not  to  present.      (By  Monahan,  O.J.)     He  Peyton 

[Cir.  Cas.  III., 3/;.  361 
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6. InquesL]  If  a  coroner  bond  Ude  holds  inquests,  be- 
lieving in  the  necessity  of  holding^  them,  the  grand  jury  are 
bound  to  present  for  his  fees.    (By  O'Brien,  J.)    Be  Petton 

[Cir.  Cas.  X.  Jf.  187 

7. Inquests— Grand  juri/J]      The  fees  to  a  coroner  for 

holding  an  inquest  are  within  the  discretion  of  the  grand  jury, 
and  the  fact  that  he  paid  a  surgeon  for  making  a  pott  mortem 
examination  is  not  a  test  that  he  should  be  allowed  them.  (By 
Hughes,  B.)    lie  M'Donough         -        Cir.  Cas.  I.  3/.  177 

8. 44  &  45  Vie.,  e.  35—9  &  10  Vie.,  c.  37.]    In  calculating 

the  average  salary  of  a  coroner  for  five  years,  only  inquests 
held  by  him  in  his  own  district  should  be  considered.  (By 
Ormsby,  J.)    In  re  Mostyn's  Pbbsbntmbnt 

[Cir.  Cas.  XVI.  M.  132 

^ — Presentment  ...  -    XVI.  3f.  132 

Scs  Grand  Jubt— Pbesbstmbnt— Cobonbb. 

COBPOilATION'  —  Aggregate—Contract— Writing—Seal-^ 
Signature— TJVtT?k  wires— Statute  of  Frauds— Blackrock  Town- 
ship Act,  1863,  ».  2B— Local  Oovemment  Board  Provisional 
Order,  1874—37  &  38  Vic.,  e.  elxxzvi,— Towns  Commissioner 
Clauses  Act,  8.  5(}— Dublin  Waterworks  Act,  1861.]  By  the  28th 
sec.  of  the  Blackrock  Township  Act,  1863,  it  is  jjrovided  that 
the    Corporation  of  Dublin   "shall   supply   and  thenceforth 
continue  to  supply  a  quantity  of  water  equivalent  to  20  gallons 
per   head   iier  day  for  the  population  from  time  to  time  of 
the  township."    By  a  Provisional  Order  of  the  Local  Govern- 
ment Board,  in  1874  (confirmed  by  37  &  38  Vic,  c.  clxxrvi.), 
it  was  ordared  **  that  it  shall  be  lawful  for  the  Corporation, 
should  they  deem  it  expedient,  and  in  the  event  of  their  having 
a  quantify  of  water  in  excess  of  the  quantity  required  for  tlje 
use  of  the  City  of  Dublin,  and  for  the  supplies  provided  for 
the  said  several  townships  by  the  said  statutes  and  contract, 
to  give  to  the  Commissioners  re8i)ectively  of  the  said  several 
townEhii)8  permission  to  draw  quantities  of  water  respectively 
in  excess  of  the  quantities  provided  by  the  said  statutes  and 
contracts  respectively  from  the  pipes  or  mains  of  the  corpora- 
tion on  receiving  notice  from  the  Commissioners  of  the  said 
several  tovTiships  respectively,   of  their  desire  to  take  such 
supply  in  excess  of  the  statutable  or  contract  allowance,  at  a 
rate  or  rates  to  be  agreed  upon  between  the  Corporation  and 
such  Commissioners  respectively,  not  exceeding  in  any  case  the 
rate  of  fourpence  per  1,000  gallons ;  and  it  shall  be  lawful  for 
the  Commisbioners  of  the  said  several  townships  resi)ectively 
to  pay  out  of  the  rates  levied  in  their  respective  townships 
the  rents,  rates,  or  charges  respectively  made  by  tlie  Corpora- 
tion,   for   such   supply   in   excess   as    hereinbefore  defined." 
•Accordingly   Su*  John   Grey,   acting  for  the  Corporation  of 
Dublin,  and  Mr.  Vance,  acting  for  the  Blac-krock  To^vn8hip 
Commissioners,  entered  into  a  written  arrangement,  not  under 
seal,   nor  signed   by   two  Commissioners   (under   the   Towns 
Commissioners  Clauses  Act,  s.  56),  by  which  it  was  agreed 
that  the  statutable  allowance  of  water  which  the  Coriwration 
were  to  supply  should  be  calculated  upon  a  population  of 
10,000,  until  the  publication  of  their  next  Government  census, 
and  that  all  water  supplied  in  excess  of  the  statutory  allow- 
ance of  twenty  gallons  i)er  head  i)er  diem  to  such  a  popu- 
lation should  be  paid  for  by  the  defendants,  at  a  price  to  be 
subsequently  fixed ;  and  by  a  subsequent  written  arrangement 
it  w:i3  agreed  that  the  price  should  be  fixed  at  3id  per  1,000 
gals.    The  Corporation  supplied   the  water  accordingly.    In 
an  action  brought  by  them  to  recover  on  foot  of  the  stipulated 
price  : — Held,  on  demurrer  to  the  statement  of  defence,  (1) 
that  the  Corporation  were  entitled  to  sue  as  plaintiffs,  although 
the   contract  waa  not  imder  seal,  same  having  been  wholly 
performed  on  their  part  (applying  Fishmongers*  Co.  v.  Robert- 
son, 5  M.  &  Gr.  192)  ;  {2)  that    yxpon  the  true  construction  of 
the  contract  it  was  in  effect  revocable  at  the  pleasure  of  the 
parties  at  any  moment,  and  therefore  did  not  come  within  the 
Statute  of  Frauds,  requiring  agreements  not  to  be  performed 
within  one  year  to  be   in  writing  (applying    Knowlman  v. 


CO  BPOBATION-ormttni/M 

Llt^tt,  L.  R.  9  Ex.  1,  307  ;  Eley  v.  Positive  Assurance  Co., 
1  E.  D.  24)  ;  and  so,  under  the  56th  sec.  of  the  Towns  Com- 
missioners  Clauses  Act,  waa  not  required  to  be  signed  by 
two  Commissioners ;  (3)  that,  the  contract  was  not  rendered 
illegal  or  ultra  vires  by  reason  of  the  reference  in  it  to  the 
fixing  of  the  population  of  Bhwjkrock,  for  the  purposes  in 
question,  as  10,000  until  the  next  census.  {Per  Fitzgibbon. 
L.J.)  The  meterage  rate  under  the  Provincial  Order  of  1874 
is  a  rate  within  the  61st  sec.  of  the  Dublin  Waterworks  Act 
of  1861,  and  the  provisions  of  that  sec.  are  incorporated  in  the 
Provisional  Order  as  effectually  as  if  they  were  in  terms 
repeated  therein.  Corpobation  op  Dublin  r.  Commissignbm 
OF  Blackbock  -  -  -  -      C.  A.  XVI.  Ill 

CGBBOBOBATIOIS'-Chiim  against  estate  of  deceased. 
See  Executor— AcTiox  Against.    2-5. 

COSTS. 

See  Bankbuptov— Costs. 
Insolvency—  Costs. 
Practice— Costs. 
Practice— Admibaltt— Costs. 
Praotioe— Chancery— Costs. 
Practice— Civil  Bill  Appeal— Costs. 
Practice—  Civil  Bill  Court— Costs. 
Practice— Common  Law— Costs. 
Practice— Landed   Estates   Court— Costs. 
Prob  ate— Practice. 
Solicitor— Bill  of  Costs. 
Trustee— CosTa 

Admiralty— Damage  by  \\Tongful  act  -  XX.  98 

See  Ship- Wreck. 

Attorney-General's  given  against  Relators.        II.  .V.  119 

See  Municipal  Corporation— Property.    3. 
—  Ejectment  on  the  Title. 

Sec  Ejectment  on  the  Title.    14,  15. 
Executor— Misconduct— Administration      -      VIII.  172 

See  Executor— Liabilities.    2. 
Heir  at  law— Projwunding  wid       -         -         I.  J!/.  268 

See  Probate— Practice.    30. 
•  In  Superior  Court  before  Remittal  -  XV.  7 

See,  Remitting  Action  to  Civil  Bill  Court.    57. 
■ Interest  on  mortgage  for       -         -  .  m.  j|/.  482 

See  Practice— Landed  Estates  Court— Interest.    3 
Interlocutory  judgment  for  untaxed  costs    III.  J!/.  684 

See  Practice— Common  Law— Judgment.    43. 
Judgment— Judgment  mortgage       -         -         VII.  161 

See  Mortgage— Judgment  Mortgage.    1. 
Leave  to  deliver  amended  statement  of  defence.    XIV.  24 

See  pRAOricE— Amendment.    10. 
Lodgment  under  Trustee  Relief  Act       -       -    I.  M.  731 

See  Truster— Trustee  Relief  Act.    5. 
Material  issues — Judicature  Act,  sec.  53     -  XV.  34 

Sec  Sheriff.    50. 
Matrimonial   s-iiit   -  -  -  -  XIX.  69 

See  Practice- Matrimonial.    2. 
;— — Motion  to  discontinue  served  after  notice  to  dismiss  for 
\nint  of  prosecution  -  -  XII.  .V.  296 

See    Practice    —    Dismissal  for  want  of  Pbose- 

CUTION.     3. 

Notice  party  -  -  -  .  XV.  10 

See  Practice— Third  Parties.    1. 

Poor  Law  Guardians  claiming  arrears  of  Poor  Rate- 
Practice— Landed  Estates  Court  -  II.  .V.  121 
See  Poor  Rate.    2. 

III.  M.  23 


-Reviving  judgment — Judgment  mortgage 
See  Mortgajje— Judgment  Mortgage. 
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CO  ST8~eoji^ntM(/. 

Solicitor  in  Landed  Estates  Court  who  had  carriage  of 

sale-Lien  -  -  -  -  I.  3f.  732 

See  Pbaoticb— Landed  Estates  Coubt— Cabbiagb  of 
Pbocekdings.    3. 

Trustee  Relief  Act— Lodgment  of  money     -      I.  M.  731 

See  Tbustbe— Tbustbk  Belief  Act.    5. 

Trustee  Relief  Act--Payment  of  dividend    -    I.  .V.  298 

See  TBrsTEE— Tbubteb  Relief  Act.    3. 

Witnesses'  expenaas-Lodgmant  of— Appeal— Objection 

[I.  M.  104 
See  Pbacticb— Civil  Bill  Appeal— Lodgment.    3. 

COSTS  AGAIKST  THE  CBOWK— ^ea^wn  of  Ugiii- 
nae\i.^  The  Court  has  no  jurisdiction  to  give  costs  against  the 
Crown  in  legitimacy  eases.    Good  r.  Joint. 

[P.  VIII.  M.  416 


COUKSEL. 
Client 

Contempt  of  Court 
convenibncb   - 
Fee        -  -  - 

Junior 
Number 
Pbivilbgb 


Col. 
97 
97 
97 
97 
98 
98 
99 


COTJM'SBL- CLIENT— Canfra<ri  between  barrister  and  so- 
Ucitor— Agreement  of  imperfect  obligation — Hiring  and  service 
cmccming  advocacy  in  litigation — Express  contract  in  con- 
tideration  of  special  fee^ Action  by  client  for  breach  by  advo- 
etiff—yon-atendanee  on  trial  of  criminal  charge  against  client 
—Absence  of  remedy, "]  Tlie  doctrine  that  the  relation  of  ooun- 
fpI  and  client  renders  the  jxirties  mutually  incapable  of  making 
any  binding  contract  of  hiring  and  service,  concerning  advo- 
cacy in  litigation,  applies  equally  whetlier  the  contract  be 
expressed  and  specific  or  merely  implied;  whether  the  fee  be 
special  and  named  by  the  counsel ;  and  whether  his  duties  are 
to  be  discliarged  in  reference  to  a  criminal  proceeding  against 
the  client.    Robertson  r.  Macdonogh 

[Q.  B.  D.  XIV.  108 

COTJirSEL— CONTEHPT    OF   COURT. 

1. Privilege.']      The  privilege  of  counsel  appearing  for 

prisoners  insisted  on,  though  considered  guilty  of  contempt  of 
Cunrt.    R.  r.  Bheridan.    -  -  -    Bee.  C.  XI.  3/.  31 

2. Threat  of  removal  from  Court— Apology  by  Judge.] 

A  judge  who  threatened  to  remove  a  counsel  from  Court  for 
interrupting  him  in  liis  explanation  of  the  law  to  a  jury,  who 
could  not  agree,  subsequently  apologised  to  him.  Arnott  r. 
HrMPEBBTs  •  -  Cir.  Cas.  XI.  M.  386 

COV'S&'Blt—CO'BVBJSTBVQ'B— Postponement  of  case.] 
The  V.  C.  will  not  {xwtpone  any  case  for  the  convenience  of 
counfel  wlio  are  leaving  town  on  professional  business.  Motte 
r.  Boxwell  -  -  -  -      V.  C.  III.  M.  99 

COTJirSBL— FEE. 

1 Giving  receipt  for  fees  before  they  were  paid — Bring- 
ing civil  bill  to  recover  them.]  The  conduct  of  a  barrister  who 
receipted  fees  before  they  were  paid,  and  then  brought  a  civil 
bill  against  the  solicitor  for  them,  under  which  he  got  a  decree 
and  had  him  arrested,  considered  and  disapproved  of.  Jn  re 
HiCKiB B.  I.  3/.  786 

2. Settling  minutes  of  decree  on  further  consideration.] 

A  fee  is  aUowed  to  junior  counsel  for  settling  the  minutes  of  a 
dwrce  on  further  consideration.    Amit  t;.  Paget    B.  VI.  158 

— -Advising  proofs. 

See  Solicttor— Bill  op  Costs.    1-3,  9,  16,  29. 


COnN8EL*-VEE-con^ku^(f. 
Amount 

See  Solicitor—Bill  op  Costs.    22,  29. 
Appeal  from  order  of  County  Court  Judge  under  Debtors* 

Act,  1872 XV.  68 

See  Debtors'  Act  (Ir.),  1872.    19. 
Appearing  on  cross-summons        -  •  XIII.  60 

See  Practice— Costs.    8. 
Consultation — Fee. 

See  Solicitor— Bill  of  Costs.    15,  29,  34,  38. 
Election   petition. 

See  Parliament— Election  Petition.    40,  41. 

Motion  for  leave  to  amend  indorsement  on  writ 

[XII.  i/.  60 
See  Practice— Amendment.    3. 

On  motion  for  decree— Refresher  fees— Number  of  counpel 

in  Court  of  Appeal        -  -  -  IX.  116 

See  Solicitor— Bill  op  Costs.    22. 
Refresher. 

See  Solicitor— Bill  op  Costs.    17,  28. 
Retainer IX.  3*.  698 

See  SoLiaTOR— Bill  op  Costs.    19. 
Unable  through  illness  to  attend  -        XXVI.  125 

iSec  Solicitor— Bill  op  Costs.    17. 

COTJITSEL— JTJIS'IOB. 

1. Argument  of  case  under  20  tfc  21  Vic,  c.  43,  see.  2.— 

Privilege  of  junior  Bar— Practice.]  In  the  argument  of  cases 
for  the  opinion  of  the  Court  under  20  &  21  Vic,  c.  43,  s.  2, 
it  is  necessary  that  the  appellant  and  resix)ndent  should  each 
retain  a  junior  counsel.    Kearns  v.  M'Camish     E.  VII,  74 

2. Motion  ex  parte  to  obtain  letters  of  administration  with 

will  annexed— Privilege.]  A  motion  ex  parte  to  obtain  letters 
of  administration,  with  the  will  annexed,  for  the  purpose  of 
which  documents  have  been  filed,  is  not  a  motion  movable 
only  by  junior  counsel.    In  the  Goods  of  Sadlieb 

[P.  VII.  63 

3. Bight  to  open  case  stated.]    Quare,  whether  upon 

the  argument  of  a  special  case  stated  for  the  opinion  of  the 
Court  under  the  C.  L.  P.  Act,  1863,  s.  92,  it  is  a  matter  of 
Tight  that  junior  counsel  should  oi)en  the  case?  Doylb  v, 
Dublin,  Wicklow  &  Wexford  Rajlwat  Co. 

[Q.  B.  D.  XII.  28 

4. Signature   of    junior    counsel    to   pleadings.]    The 

Court  was  not  prepared  to  say  that  a  petition  of  appeal  was 
a  pleading  so  as  to  necessitate  its  being  signed  by  junior 
counsel,  or  to  consider  the  time  at  which  the  brief  is  sent  to 
junior  counsel.    Connolly  v.  Connolly 

[Ch.  A.  I.  M.  279 

6. Signature   of  junior   counsel   to   petition — Practice] 

The  counsel  who  prepares  a  petition  is  expected  to  move  it, 
and  such  a  motion  cannot  be  made  by  senior  counsel  with- 
out a  junior;  and  so  upon  a  petition  signed  only  by  a 
senior  counsel  being  moved  by  a  junior  counsel,  the  case  was 
struck  out.    Botd  v.  Kelly.    Kelly  v.  Campion 

[C.  I.  If.  246 

6. To  open  pleadings — Junior  called  within  the  Bar.] 

After  briefs  had  been  given  out,  the  junior  counsel  for  botli 
parties  to  the  suit  were  called  within  the  Bar.  On  the  cause 
being  called  on : — Heldy  that  it  should  stand  over  in  order  that 
junior  counsel  might  be  instructed  to  open  the  pleadings. 
M'ASKIE  V.  M'Kay  -  .  •  B.  II.  M.  264 

Duty  of  entering  proofs       -  -  -        II.  J/.  185 

See  Practice— Chancery— Evidence.    11. 

COUNSEL- KTJMBEB. 

1. Application    for    certificate    for    three— Order.]     A 

motion  for  an  injunction  having  been  rcfu.^cd,  the  defendant 
applied  for  a  certificate  that  tlie  costs  of  the  three  counsel       j 
should  be  allowed:— Hf/r/,  that  the  W^jfte^gi  diould  not  b^Olp 
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OOUNBEIi-NUMBEB-  conHnued, 

fpranted,  but  that  the  order  refusing  the  motion  should  be 
drawn  so  as  to  leave  the  matter  in  the  discretion  of  the  Tax- 
ing  Master.     Kingston  v.  Young        -         B.  III.  M.  40 

2. Consultation  between  two  junior  counsel— Di/Ferenee 

between  English  and  Irish  practice — Taxation  of  eosts."]  The 
Court  will  not  interfere  with  the  discretion  of  the  taxing 
officer  unless  a  question  of  principle  is  involved  or  in  an  ex- 
treme case.  Circumstances  under  which  fees  for  consultation 
between  two  junior  counsel  were  allowed;  while  the  Court 
differed  as  to  whether  the  case  warranted  the  employment  of 
three  counsel    Thompson  v.  Bolton  E.  D.  XXII.  96 

8. Counsel  allowed  on  hearing  of  cause  petitions,!    The 

Covat  refused  to  certify  for  three  counsel  in  a  suit  to  set  aside 
a  deed  and  judgment  (when  the  deed  was  set  aside,  but  not 
the  judgment)  on  the  grounds  that  it  was  not  a  case  of  suf- 
ficient importance,  and  the  petitioner  had  failed  in  material 
part  of  cause  petition.    Butleb  v,  Bbacken       C.l,  A£.  192 

4» Special  jury   action.}    Three  counsel  were  allowed 

on  the  trial  of  a  special  jury  action,  but  only  two  on  the  hear- 
ing of  a  law  wgument  before  the  Divisional  Court.  Crawford 
r.   Wright  and  Butlbb        -  -      B.  D.  XXVII.  76 

See  Solicitor— Bill  op  Costs.    19,  22,  38. 

Two— Equity  Civil  Bill  Appeal— Question  of  difficulty 

[XII.  164 
See  Grapt.    2. 

COTTB'SEIj— FBIVII<BaE— C'ofuZii^^  of  trial  by  solicitor.] 
The  Judge  of  Assize  refused  to  allow  a  solicitor  to  act  as 
advocate  in  an  action  of  ejectment  where  his  client  was  a  very 
poor  man.-  (By  O'Brien,  J.)    Reynolds  v.  Costello 

[Cir.  Cas.  I.  M.  606 
—  Exclusive  right  of  audience  in  Counfy  Court.  XII.  86 

See  PRAonoB— Civil  Bill  Court— Solicitor.    3. 
-—  Motion  for  amendment  of  writ.       -  XXIV.  M.  87 

See  Fracticb— Amendment.    16. 

COTTKTBBOIiAIK. 

See  Practice— Counterclaim. 

Practice— Civil  Bill  Court— Counterclaim. 

COTTITTY  OOTTBT-HOTTSB  —  (7w«/ody.]  The  custody 
of  the  County  Court-Houee  is  vested  in  the  High  Sheriff  of 
the  County,  and  not  in  the  Grand  Jury.  (By  Hughes,  B.) 
He  County  Mato  Court-Housb         Cir.  Cas.  I.  31.  177 

Presentment  for 

See    Cases    under    Grand    Jury  —  Presentment — 

CoURT-HOUSE. 

COTJITTT  1HJF1B,1£AMY— Election  of  surgeon— QualiHea' 
tion  to  vote — Casting  vote — Qualification  of  candidate.]  The 
54  Geo.  III.,  c.  52,  enacts  that  no  annual  governor  or  governors 
of  an  infirmary  or  hospital  shall  be  permitted  to  vote  at  the 
election  of  a  surgeon  on  a  vacancy  unless  they  shall  have 
respectively  paid  the  subscription  by  which  they  claim  a  right 
to  vote  at  such  elections  two  years  at  the  least  before  the 
vacancy  shall  have  occurred.  An  election  for  surgeon  to  an 
infirmary  was  held  on  the  20th  July,  1^71:— Held,  that 
governors  who  had  paid  their  subscriptions  in  advance  for  the 
year  current  at  the  time  of  the  election,  and  for  the  pre  ceding 
year,  were  qualified  to  vote  at  such  election.  At  an  election 
of  a  surgeon  to  a  county  infirmary  where  the  votes  are  equal, 
ihi&  chairman  is  not  entitled  to  a  casting  vote.  A  Member  of 
the  Royal  College  of  Surgeons,  London,  admitted  without 
examination  as  a  Fellow  of  the  Royal  College  of  Surgeons, 
Ireland,  is  not,  under  the  statutes  regulating  the  election  o^ 
surgeons  for  county  infirmaries  in  Ireland,  qualified  to  be 
elected.    Lawlor  v.  Alton         -  -  Q.  B.  VI.  174 

Presentment  for. 

See     erases      under      Grand      J  fry- rRESENTMEXT — 
County  Inpirmary, 


COTJITTY  PBHTTIKO— Presentment  for 

See     Cases      imder     Grand     Jurt-^Prbsentmext— 
County  Printing. 

COTTNTY  STTBVETGB — Liahility  for  accident  through 
non-repair  of  bridge,]  A  County  Surveyor  is  not  liable  for 
injury  to  a  horse  through  the  non-repair  of  a  bridge.  (By 
Fitzgerald,  B.).    Smith  t^.  Milling       Cir.  Cas.  X.  M.  886 

See      Cases      under      Grand     Jury— Prbsentmext— 
County  Surveyor. 

COTTBrTY  TBBASTTBBB— ElectioBf— ^w    Warranto 

[I.  M,  U6 
See  Quo  Warranto.    2. 

See  Grand  Jury— Treasurer. 

COVBITAlirT— Action  on— Heading    -  -       VIII.  U5 

See  Practice— Common  Law— Plbadiko.    25.» 

— —Against  alienation. 

See  Landlord    and  Tenant— Lease.    7-12. 

Renewable  Learehoij)  Conversion  Act.    1,  2. 

For    reduction    of  rent — Performance    of    covenants  and 

conditions— Tender  ad  diem    -  -         XIII.  130 

See  Landlobd  and  Tenant— Lease.    5. 
Running  with  land. 

See  Landlord  and  Tenant— Lease.    !♦,    15. 
To  pay— Settlement  -  -  -  VI.  122 

See  Settlement— Construction.    4. 
To  renew— Sub-lease  of  College  lands      -      III.  M.  569 

See  Landlord  and  Tenant— Lease.    16. 
To  repair. 

See  Landlobd   and   Tenant— Leasb.    18,  19. 

To  settle  after  acquired  proi)erty — Infant *r  settlement 

[XII.  2 

See  Infant— Settlement.    3. 

CBBDITOB— Administration   to      -  -  I.  M.  299 

See  Probate- Grant  of  Administration.    2. 
Meaning  of,  in  Bankers'  Act        -  -         1,  M.  442 

See  Banker.    3. 

Omission   of,    from    Schedule— C/ompoeition— Bankruptcy 

p.  M.  614 

iS«  Bankruptcy— Composition  after.    2. 
Secured. 

See  Cases  under  Bankruptcy— Secured  Creditob. 

CBIM.  COK.— Action  for — Motion  to  remit 

[XXVII.  M.  486 

See  Remitting  Action  to  Civil  Bill  Court.    92. 
Action  for— ^Particulars 

See  Practice— Pabtioulars.    1,  2. 

CBIMINAIi  LAW.  Col 

Arson              -          -          -          -          .          .  lOl 

'       Bail 101 

Bigamy 101 

Certiorari       -          -           -           -           -          -  102 

Concealment  of  Birth      -          -           -          -  102 

Concealment  of  TREAPrRE-TuovK            -          -  lOi 

Conspiracy      -          -           -          -           -          -  10* 

Criminal  Information        -          -          -          -  10:» 

Criminal  Law  and  Procedfrk  (Ir,)  Act,  1882  -  103 

Cruelty  to  Animals           -          -          -          -  ICJ 

Evidence         -          -          -          -          -          -  104 

False  Pretences      -          -          -          -          -  105 

High  Treason           -          -          -          -          -  105 

itomicidk         -          •          -       •->        -        |-  1^*' 

Digitized  by  VrrOOQ IC 
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CBIHUTAIi    IiAW- eonUnutd.  Col. 

iKcrriNO  TO  Commit  Fklont  -  -  -  105 

Indictment      -          -          -  -  -  -  105 

jubisdiction    -          -          -  -  -  -  106 

liABCKNT  ------        106 

Perjfby  .  -  .  -  -  .      107 

Possession  op  Stolen  Goods        -  -  -      107 

PoSTPfNKMBXT    OF    ThIAL      -  -  •  -         107 

Pbactice          .--.--  108 

Rape 108 

RssGins 108 

Seditious  Libel        -          -          -          -          -  108 

Tbbason  Felony       -           -           -           -          -  109 

Unseawobthy  Ship             -          -          -          -  109 

Venue              -..--.  io9 

Whttebot  Acts         -           -          -                     -  HI 
Wbtt  op  Ekbob         -          -          •          -          -111 

OBIMIKAIi  LAW— ABSOK— CoTW^rgtiewcc  of  felonious  ad 
'^Inieidion — Malice — Probable  result  of  criminal  operation — 
Question  for  jury—2^  &  25  Vic,  c.  97,  see,  42.]  On  an  indict- 
ment under  24-  &  25  Vic,  c  97,  seo.  ^2,  for  arson  of  a  sliip,  it  ap- 
peared that  the  prisoner,  who  was  a  seaman  on  ijoard,  vrent  into 
the  hold  for  the  purpose  of  stealing^  rum  there  stored.  Having 
taliped  a  barrel  the  rum  ran  out,  and  when  he  was  trying  to 
put  a  spile  in  the  hole,  out  of  which  the  rum  was  escaping,  the 
mm  caught  fire  from  a  lighted  match  in  his  hand,  in  conse- 
qnenoe  of  which  the  eliip  took  fire  and  was  consumed.  It  was 
cmoeded  that  the  prisoner  did  not  in  fact  intend  to  bum  the 
ihip;  and  no  question  was  left  to  the  jury  as  to  whether  he 
Yamw  tlie  probable  consequences  of  his  act,  or  as  to  his  reckless 
eoodiict.  The  jury  were  directed  to  find  tlie  prisoner  guilty  if, 
although  he  had  no  actual  intention  of  burning  the  ship,  they 
•fafould  find  that  he  was  engaged  in  stealing  the  rum,  and  that 
the  fire  took  place  as  above  stated.  He  was  convicted.  On  a 
case  reserved: — Held  (Keogh,  J.,  diss.),  that  the  direction  was 
erroncoas,  and  that  the  conviction  should  be  quashed.  R.  v. 
Pembliton  CL.  R  2,  O.  C.  R.  119),  discussed.    R.  v.  Fauleneb 

[C.  C.  B.  XI.  13 

CBIKIITAL  LAW— BAIL. 

1. HealtK]    Upon  an  application  to  admit  a  prisoner  to 

bail«  the  motion  was  reftjsed  on  the  ground  that  the  Crown  had 
DM  been  in  default,  and  that  no  sufficient  cause  of  danger  to  the 
prisoner's  hCalth  from  confinement  had  been  shown.    R.   v. 

naoiji a.  B.  I.  jf.  7ia 


8. Postponement  of  trial.]  When  a  bill  had  been  found  by 

the  grand  jury,  and  the  trial  was  postixmed  at  the  instance  of 
the  prisoner,  an  application  for  bail  was  refused  chiefly  upon 
thai  ground.    R.  v.  Tinnet       -  -        Q.  B.  I.  3/.  246 

S. Riotous  assembly  for  purpose  of  intimidation — Mem- 

btrs  of  crgatUsed  league — Whiteboy  Acts.]  Where  members  of 
fb«  **  Irish  National  Land  League  "  organisation  had  been  com- 
mitted to  prison  on  a  charge  that  they  had  formed  part  of  a  tu- 
multous and  riotous  assemblage,  who  made  an  affray,  and  forci- 
bly entered  on  certain  land,  it  being  alleged  that  the  offence  liad 
been  committed  for  the  purpose  of  intimidation,  and  in  pur- 
suance of  the  objects  of  the  league : — Held  (O'Brien,  J.,  diss.), 
that  they  should  not  be  admitted  to  bail.  At  the  trial 
the  jury  disagreed,  and  O'Brien  J.  subsequently  admitted  them 
to  bail,  the  case  laid  before  the  jury  not  having  been  so  strong 
as  that  anticipated  in  the  former  motion.    R.  v.  Butleb. 

[Q.  B.  D.  Xy.  29 ;  XV.  M.  194 

CBIlCIirAL  LAW— BIGAMY— Prc«xmp<ion  as  to  re- 
lioiim,]  The  Law  presumes  all  persons  within  the  realm  to  be 
members  of  the  Established  Church  until  the  contrary  is  shown. 
Proof  fliat  a  woman  (who  was  indicted  for  bigamy)  and  her  hus- 
bind  were  in  the  haint  of  attending  Roman  Catholic  houses  of 
worship  previous  to  their  marriage  is  sufficient  to  rebut  the 
presomption  that  they  belonged  to  the  Established  Church. 
(B/  Mflnahan.  C.  J.)    R.  r.  Whytb       Cir.  Caa.  II.  M.  637 


CBIMIN-AL  LAW— CEBTIOBABI. 

!• Indictment  of  felony  removed  from  Quarter  Sessions 

— Recognizance  to  appear  and  plead  in  person — Liberty  to 
appear  and  plead  by  attorney.']  Where  an  indictment  for 
felonv  had  been  removed  from  Quarter  Sessions  to  the  Court  of 
Queen's  Bench,  the  Court  of  Queen's  Bench,  on  the  application 
of  the  defendant,  allowed  them  to  appear  and  plead  by  attor- 
ney, notwithstanding  that  they  were  under  recognizances  to  do 
so  in  person,  the  defendants  consenting  that  they/ should  be 
restrained  from  assigning  error  on  the  ground  of  such  appear- 
ance and  pleas  not  being  entered  by  them  in  person.  R.  v. 
MOBAN       -  -  -  -  -  -     Q.  B.  IX.  6 

2. Xew  trial— 'In  case   of   a  misdemeanour.]      On  an 

application  being  made  on  behalf  of  a  prisoner,  who  was  tried 
for  a  misdemeanour  and  convicted,  that  the  judge  who  presided 
at  the  trial  should  send  in  a  copy  of  his  notes  of  evidence,  with 
a  view  to  a  new  trial  (which  application  was  not  made  upon 
affidavit),  the  Court  held  they  had  no  materials  upon  which  to 
make  such  an  order,  as  there  were  no  records  in  Couri^  and 
nothing  to  show  that  such  a  case  existed.     R  r.  Smith 

[Q.  B.  I.  M,  209 

8. New  trial.]    An  application  was  made  on  behalf  of  a 

prisoner  for  a  certiorari  to  bring  up  the  proceedings  with  a 
view  of  a  new  trial ;  he  had  been  found  guilty  of  an  assault  and 
sentenced,  and  it  was  alleged  that  the  judge  misdirected  the 
jury.  The  Court  held  that  after  judgment  and  sentence  pro- 
nounced, and  in  due  course  of  execution,  a  certiorari  could  not 
be  granted.    R,  v.  Smith.     -  -  -     Q.  B.  I.  M.  279 

4* Practice— Case  stated  at  Quarter  Sessions.]    Where  a 

case  has  been  stated  at  Quarter  Sessions  by  the  Chairman  of 
Justices,  after  the  hearing  of  an  api)eal  from  an  order  in  Petty 
Sessions,  application  must  be  made  ex  parte  to  the  dourt  for  % 
writ  of  certiorari  to  bring  up  the  orders  and  proceedings  at 
Quarter  Sessions  and  the  case  stated.    In  re  Delaket 

[Q.  B.  D.  XIX.  67 

CBIHIITAL   LAW—CON-CEALMEITT    OF   BIBTH— 

Secret  disposition  of  dead  body — Evidence — Corpus  delicti — 
24  &  25  Ft>.,  c.  100,  sec.  tf^— Variance—Amendment  of  indict- 
ment — 14  &  15  Vic.y  e.  100,  see.  1.]  On  an  indictment  under 
24  &  25  Vic,  0.  100,  s.  60,  charging  a  woman  with  endeavour- 
ing to  conceal  the  birth  of  her  child  by  a  secret  disposition  of 
the  dead  body  thereof,  it  is  of  the  essence  of  the  crime  that 
there  should  be  an  act  done  of  secret  disposal  of  the  body  of 
the  child  after  death,  and  it  is  necessary,  in  order  to  support 
the  charge,  that  tlie  death  of  the  child  should  be  proved. 
R.  V.  Bell  -  -  -  -         C.  C.  B.  IX.  18 

CBIHINAL     LAW—COKCEALMElirT     OF     TBBA- 

aVR^-TnOV^  — Indictment— Inquisition.]  An  indictment 
for  concealing  treasure-trove,  averring  that  the  Queen  is  en- 
titled to  the  treasure,  is  good  without  any  averment  of  any 
inquisition  before  the  Coroner,  or  office  found  as  to  the  title 
of  the  Que^i ;  and  a  conviction  upon  such  an  indictment  is 
good  without  any  evidence  as  to  these  matters.    R.  r.  Toolb 

[C.  C.  B.  I.  3f.  782 

CBIMIN-AL  LAW— COKSPIBACT. 

1. Indictment — Adjournment   of   assizes — Jury  panel — 

Jurors  age — Writ  of  error.]  A  prisoner  indicted  for  treason 
at  a  Commission  which  opened  in  November,  1866,  and  con- 
tinued till  February,  1867,  demurred  to  indictment  on  the 
ground  that  an  allegation  of  a  bare  conspiracy  without  an 
allegation  of  acts  done  in  pursuance  of  it  was  not  sufficient 
to  support  indictment  for  treason,  or  treason  felony: — Held, 
that  the  overt  acts  objected  to  were  sTifficient.  He  demurred 
also  to  the  panel  being  made  out  of  the  jurors'  book  for  1866, 
that  for  1867  being  in  existence : —JETf ^(2,  a  bad  demurrer.  A 
juror  was  challenged  on  the  ground  of  over-age: — Held  {diss. 
O'Brien),  that  over-age  was  not  a  good  ground  for  challenge. 
This  was  affirmed  on  appeal  by  the  House  of  Lords.     IL  v.       ^ 
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CHIMIN  All  IiJlW-OON&TIBJlOT- continued. 

2. Insurance  company— Privity  of  accused."]    O.,  C,  and 

D.,  three  employees  of  an  insurance  oompany,  admittedly  con- 
spired to  defraud  the  company  by  insuring  a  bad  life  on  falsa 
representation.  S.,  the  medical  referee  of  the  company,  made 
a  report  on  the  case  which  the  jury  found  to  be  wilfully 
false: — Held,  that  the  question  of  8.*8  privity  with  the  three 
other  conspiratbrs  was  a  question  proper  to  be  left  to  the  jury 
at  the  trial,  and  that  under  the  circumstances  of  the  case 
they  were  justified  in  finding  that  S.  was  privy  to  the  con- 
spiracy.   R.  V.  SmtTh     -  -  C.  C.  B.  XXIII.  14 

S, -"^  Legality  of  evidence — Result  of  not  objecting  to 
illegal  evidence  when  it  it  given — Criminal  Law  <Ss  Procedure 
Act,  1887.]  "When  the  existence  of  a  criminal  conspiracy  is 
proved,  and  it  is  shown  that  at  a  certain  date  the  defendant 
joined  the  conspiracy,  evidence  of  acts  committed  by  the  con- 
spirators in  pursuance  of  the  conspiracy  prior  to  that  date  is 
admissible  in  evidence  against  such  defendant>  not  for  the 
purpose  of  holding  him  crimlpally  responsible  for  those  acts, 
but  for  the  purpose  of  showing  the  character  of  the  conspiracy 
which  he  joined.  The  admission  by  magistrates  of  illegal 
evidence,  not  objected  to  at  the  time  of  trial,  is  no  ground  for 
quashing  the  decision  if  there  were  other  evidence  sufficient  to 
sustain  it.    R.  (Shaw)  v,  Dwyer  and  Kbllt 

[B.  D.  XXIV.  lU 

CBIMIKAIi    UkW— CBIMIlirAIi   INFOBMATIOIT-^ 

Newspaper  article  against  a  director  of  a  company  as  such 
and  not  as  an  individual.]  An  action  having  been  brought 
on  a  life  policy,  and  the  chairman  of  the  Assurance  Society 
having  filed  a  defence,  which  was  set  aside  as  evasive  and 
embarrassing,  an  article  conmienting  on  the  society's  conduct 
in  filing  such  a  defence  was  published  in  a  newspaper.  The 
chairman  moved  for  leave  to  file  a  criminal  information 
against  the  printer  and  publisher:— JTeW,  that  liberty  should 
not  be  granted,  because  the  article  was  not  directed  against 
him  personally,  but  only  animadverted  generally  on  the  con- 
duct of  persons  in  his  xx>sition  allowing  their  names  to  appear 
as  directors  of  companies  over  whose  affairs  they  did  not 
exercise  any  supervision.    R.  (Smith)  v.  O'Mara 

[Q.  B.  II.  M.  298 

CBIMIKAIi  IiAW— OBIMIlTAIi  IiAW  AlTD  PBO- 
CBDTJBB  (Ir.)  ACT,  1SS2,  a.  ^-^peeial  jury-Second  tnal 
after  disagreement  of  former  jury— New  notice  for  special 
jury.]  Where,  on  a  criminal  indictment,  notice  requiring  that 
the  trial  be  had  before  a  special  jury  has  been  served,  under 
sea  4  of  the  Crimes  Act  (Ir.),  1882,  and  on  such  trial  the  jury 
has  disagreed,  a  second  trial  before  a  special  jury  may  be  had, 
without  serving  another  notice  for  such  jury.    The  Queen  at 
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CBIHINAL  LAW— CBTJEI*TY  TO  ANIMALS. 

^ pishorning  cattle— Justification— 12  &  13  Vic,  e.  92, 

s.  2.]  Dishorning  cattle,  if  the  operation  is  performed  with 
reasonable  care  and  skill,  and  the  cattle  are  tliereby  rendered  less 
dangerous  to  each  other  and  to  men,  and  less  liable  to  acci- 
dents  in  transit,  whUe  they  are  thereby  rendered  more  sale- 
able, is  not  cruelty  to  animals  within  12  &  13  Vic,  e.  92,  s  2 
B.  v.  M^DONAOH  -  -  p.  S.  XXIV.  M.   374 

[This  was  affirmed  on  appeal.    28  L.  R.  (Ir.),  204.] 

2 12  <fc  13  Vic,  e.  92,  s.  18-Appeal.]    An  appeal  to 

quarter  sessions  can  be  taken  from  a  conviction  under  12  &  13 
\io.,  0.  92,  s.  18.  A  summons  against  the  rider  of  a  horse 
for  cruelty  in  leaving  him  in  a  field  to  be  slaughtered,  in 
consequence  of  his  having  broken  his  leg,  and  a  conviction 
thereon,  was  reversed,  it  appearing  that  he  had  left  the  field 
in  the  honest  belief  that  he  had  done  enough  to  ensure  it 
being  slaughtered.    Brady  r.  Martin    Q.  S.  XII   2£   338 


CBIKIKAL  LAW— BVIDEKCE. 

1. Admissions — Publication  of  proceedings  at  a  meeting 

of  prohibited  association— 50  &  51  Vic,  c  20,  s,  7.]  An  extra- 
judicial confession,  by  a  person  accused  of  a  crime,  of  a 
material  part  of  the  corpus  delicti,  if  satisfactorily  proved, 
is  sufficient  to  sustain  a  conviction  for  the  crime,  although 
uncorroborated,  but  whether  as  a  matter  of  judicial  iiractioe, 
or  as  a  caution,  or  as  a  doctrine  of  the  law  of  evidence,  a 
confession  of  the  accused  on  an  indictment  for  murder  or 
manslaughter  is  not  to  be  acted  upon  without  proof,  aliundty 
of  the  act  done,  or  of  the  body  being  found  dead,  and  under 
circumstances  such  as  to  raise  a  presumption  that  death  iias 
caused  by  unlawful  means.  On  a  prosecution  of  the  owner 
and  publisher  of  a  newspaper  under  the  Criminal  Law  and 
Procedure  Act,  1887,  s.  7,  for  publishing,  with  a  view  to  pro- 
moting the  objects  of  a  prohibited  dangerous  association,  a 
notice  of  the  proceedings  at  a  nieeting  of  such  associatioD,  it 
being  assumed  that  but  for  the  statements  in  the  newsixiper 
there  would  not  be  sufficient  evidence  of  the  crime,  and  that 
the  nature  and  character  of  the  meeting  should  be  deemed 
I)art  of  the  corpus  delicti,  statements  in  such  newspaper, 
whidi  are  to  be  deemed  the  statements  of  its  owner  and  pub- 
lisher, affirming  that  a  meeting  of  such  association  was  in  fact 
held,  constitute  evidence  against  the  defendant  that  such  a 
meeting  was  in  fact  held,  which,  if  believed  and  acted  upon, 
would  be  sufficient  to  sustain  a  conviction,  as  admissions 
by  the  accused  of  a  material  part  of  the  corpus  delicti,  altliough 
dehors  the  statements  appearing  in  the  newspaper  itself  no 
corroborative  evidence  is  offered  as  to  the  objects  of  the  meet- 
ing, the  proceedings  at  it,  and  as  to  its  having  been  a  meet" 
ing  of  such  association.  R.  v.  Tinkles  (VIII.  38,  8  Ir.  R.  C.  L. 
50,)  approved  and  followed.    R.  (Rbddy)  v.  Sullivan 

[B.  D.  XXI.  50 

8. — '—Indictment — Forged  note— Secondary  evidence.]  On 
an  indictment  for  uttering  a  forged  note,  secondary  evidence  of 
it  is  not  admissible  without  notice  to  produce  it  R.  r.  Fvn- 
fliMONS  -  ^  .  .  C.  C.  B.  IV.  J/.  46 

3. ^Inducement  to  confess  by  constable-Admission  made 

after  inducement.]  Where  a  prisoner  had  been  told  by  a 
constable,  at  ten  o'clock  a^m.,  that  it  would  be  better  for  him  to 
tell  the  truth  and  not  put  people  to  the  extremities  he  was  doing, 
an  admission  by  the  prisoner  to  another  constable  after  sis, 
o'clock  in  the  evening  of  the  same  day  was  not  allowed  to  be 
given  in  evidence,  although  the  second  constable  had  pre- 
viously cautioned  the  prisoner.  (By  Whiteside,  C.J.,  &  I'ita- 
gerald,  B.)    R.  v.  Dohertt  -        Cir.  Cas.  VIII.  192 

4. Receiving  goods  knowing  them  to  have  been  stolen-^ 

Possession — Ouilty  knowledge.]  Indictment  against  mother 
and  son  for  receiving  goods  knowing  them  to  liave  been  stolen. 
It  appeared  that  on  the  29th  October,  1868,  a  box  oontaininK 
jewellery  was  ix>sted  to  W.,  living  at  D.,  and  a  letter  to  W. 
was  ix)sted  at  the  same  time  by  the  same  person.  W.  received 
the  letter  only.  The  male  prisoner  was  a  letter-carrier  at 
D.,  but  it  was  not  his  duty  to  deliver  the  letter  and  parcel. 
He  or  others  might  have  taken  them  from  the  bag.  On  the 
30th  October  the  female  prisoner  tried  to  xxiwn  jiart  of  the 
jewellery,  her  son  remaining  outside  the  office.  When  die 
came  out  he  followed  her,  and  joined  her  at  some  distance. 
A  few  days  later  a  girl,  who  knew  the  son,  received  by  post, 
directed  in  his  handwriting,  a  box  containing  part  of  the 
jewellery: — Held^  that  the  jury  were  warranted  in  finding 
both  the  prisoners  guilty  of  receiving  the  goods,  knowing  them 
to  have  been  stolen.    R.  r.  Byrne       C  C.  B.  III.  .V.  348 

Conspiracy. 

See  Criminal  Law— High  Treason. 
Criminal  Law— Treason  Felony. 

Reception  of  illegal  evidence  without  protest 

[XXIV.  Ul 
See  Criminal  Law— Conspiracy.    3. 


-Summons  for  attendance  of  officer  of  Court 


See  Practice— EviDEN] 

igi 
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CBIKINAL  I«AW— FALSE  PBETBNGES. 

1. Indictment — Verdict.']    An   indictment  charged   that 

the  defendant  did  falsely  pretend  to  E.  J.,  cashier  in  the  Cork 
Savings  Bank,  that  he  (the  defendant)  was  one  J.  G.  who  had 
money  deposited  in  the  said  savings  bank,  and  who  had  a  book 
of  the  said  bank  with  a  statement  of  his  account  in  it,  which 
book  he  presented  to  the  said  E.  J.,  by  means  of  which  false 
pretence  he  (the  defendant)  did  then  and  there  unlawfully 
obtain  from  said  E.  J.  the  sum  of  £10,  **  whereas,  in  truth  and 
in  fact  the  defendant  was  not  the  x>erson  so  named  in  the  said 
KiTings  bank  book,  nor  had  he  authority  then  or  at  any  other 
time,  from  the  said  J.  G.,  to  present  the  ssiid  book  at  the 
savings  bank  for  the  purpose  of  drawing  out  money  ;  neither 
had  he  any  autliority  from  the  said  J.  G.  to  draw  money  from 
the  raid  bank  " :  — Held,  that  in  the  absence  of  a  special  aver- 
ment negativing  the  truth  of  the  statement  which  the  defendant 
nas  alleged  to  have  made — i.e.,  that  he  was  one  J.  G.  who  had 
money  deiwsited  and  so  forth — the  indictment  was  bad,  and 
that  the  defect  was  not  cured  by  the  verdict.    R.  v.  Kelleher 

[C.  C.  B.  XII.  10 

2. What  eonatiiuies.]     A  pretence  of  present  ability, 

accompanied  by  a  promise  to  do  a  certain  act,  is  evidence  to 
support  an  indictment  under  the  24th  and  25th  Vic,  c.  50, 
gee.  90.  What  constitutes  evidence  of  the  falsity  of  the  pretence 
considered.    R.  r.  Clokan      -  -    C.  O.  T.  IV.  M.  690 

CEIMINAI,  I^AW^HIGH  Tn^JLBON— Evidence— Con- 
tpxraey— Levying  tear.]  An  alien  was  indicted  for  high 
trearan  ;  he  liad  been  arrested  endeavouring  to  land  from  a 
ship  in  the  county  Dublin ;  while  he  was  in  custody  an  insur- 
rection connected  with  the  Fenian  movement  broke  out,  and  he 
w:i5  proved  to  be  a  member  of  the  directory  which  planned  and 
dirtcied  the  movement.  The  first  xx>int  reserved  was  whethc. 
evidence  could  be  given  of  acts  done  in  the  course  of  the  move- 
ment while  he  was  in  custody: — Heldf  it  could.  The  second 
question  reserved  was  whether  the  rule  that  there  should  be 
two  witnesses  in  cases  of  high  treason  has  been  oomjilied  with ; 
only  one  witness  directly  connected  him  with  the  conspiracy, 
but  several  deposed  to  his  presence  and  suspicious  conduct  at 
Chester,  when  an  attempt  was  made  to  seize  the  castle  and 
arsenal,  and  to  his  attempted  landing  near  Ihiblin  under  sus- 
picious circumstances,  and  to  his«having  a  ring  with  an  in- 
Ffription  connected  with  the  oonsjaracy : — Held  {disg.  O'Brien, 
J.),  that  the  Crown  had  complied  with  the  rule.  R.  v. 
MAffkrtt  -  .  -  -  C.  C.  A.  I.  3f.  337 

CBlMIKAIi  IiAW— HOMICIDE— A'f(7a>en<  driving- 
Onus  of  proof.]  When  a  prisoner  is  charged  with  homicide  by 
driving  over  the  deceased,  the  onus  of  proof  lies  upon  him  to 
disprove  the  primd  facie  case  against  him  of  having  caused  the 
death.    R.  r.  Cavendish  -  -    C.  C.  B.  VIII.  M.  416 

CBlMINAIi  IiAW  ~  INCITIira  TO  COMMIT 
FEL0K7 — Knowledge  of  incited  person  that  act  is  feloniovft.] 
Qwere,  whether  a  X)erson  can  be  convicted  of  inciting  another 
to  commit  a  felony  where  the  latter  is  ignorant  that  the  act  to 
which  he  was  incited  was  a  felony?  (By  Dowse,  B.)  R.  v. 
Bbiix  ....        cir.  Ca0.  XVI.  106 

CBIMIKAL  liAW—INDICTMElirT. 

I- Affray — Amendment — Sentence — Writ  of  error.]    An 

in^hctment  for  an  affray  which  does  not  state  the  offence  to  have 
been  committed  in  a  **  public  street  and  highway  "  is  bad,  and 
cannot  be  amended  after  verdict.  A  sentence  awarding  hard 
bbonr  for  an  affray  is  illegal,  but,  semble,  where  inadvertently 
introduced  into  the  judgment^  the  Court,  on  writ  of  error,  will 
pronounce  the  proper  judgment,  or  remit  it  to  the  Court  below 
to  l>e  corrected.    K.  v.  Gallagher     -  -    C^  B.  V.  134 

2 Ambiguity  in — Caption'-2\  &  25  Tic.,  e.  97.  sec.  17— 

Malicious  injury  to  property—**  Cock  "  of  hay.]  The  caption 
of  an  indictment  averred  that  "at  a  General  Quarter  Sessions 
of  the  Peaoe,  holden  before  A.  B.,  Deputy  Chairman  of  Quarter 
SeesioDs,  and  others^  his  associate  justices,  assigned  to  keep  the 


OBIMINAIiLAW-INDIOTMENT-confinwerf. 

peace  in  the  said  county,  &a":— B"cZd  good,  "deputy  chair- 
man "  being  a  sufficient  description  of  a  *'  locum  tenens  "  ap- 
pointed by  the  Lord  Lieutenant.  An  indictment  imder  the 
24th  &  25th  Vic,  c.  97,  s.  17,  for  setting  fire  to  a  "cock"  of 
hay,  is  bad.    R.  v,  M'Keeveb  -        -        -        Q.   B.  V.  41 

3. Form — Previous  Conviction.^  The  count  in  an  in- 
dictment for  a  previous  conviction  should  be  after  that  for 
the  subsequent  crime.    R.  v.  0*Bkien  Q.  B.  I.  If.  64 

4. Grand   jury— Finding— Arrest   of  judgment.]    The 

fact  that  on  a  grand  jury  oomi)osed  of  only  twenty-two  mem- 
bers the  foreman  signed  a  true  bill  "for  self  and  fellows"  is 
not  a  ground  for  an  arrest  of  judgment.  (By  Monahan,  C.  J.) 
R.  V.  Gleesox       ...  -  Cir.  Cas.  I,  M.  120 

6» Refusing  to  deliver  up  goods  to  sheriff— 1^  <S:  15  Vic, 

c.  57,  s.  IbO—Lodgjncnt  of  money— Dcclaration^-AMdavit.] 
In  an  indictment  under  the  150th  section  of  the  14-  &  15  Vic, 
c.  57.  for  a  misdemeanour  in  refusing  to  deliver  up  goods  after 
production  of  the  order  of  the 'sheriff,  it  lies  on  the  proseou- 
tor  to  show  that  the  order  was  valid  and  that  the  preliminaries 
required  before  the  issuing  of  such  an  order  were  fully  com- 
plied with.  Where  the  sheriff  issued  such  an  order  without 
lodgment  of  the  amoimt  of  the  decree  and  of  an  affidavit  of 
the  ownership  of  the  goods,  on  a  statutable  declaration  of  such 
o^vnership  having  been  made:— Held,  that  the  conviction 
should  be  quashed,  and  that  the  lodgment  of  a  declaration  was 
not  a  compliance  with  the  terms  of  the  section.  R.  v.  Shanlbt 
AND  ROOEBS  -  *  -  -     C.  C.  B*  XIV.  88 

6 Previous  conviction  for  felony  with  count  for  misde- 
meanour— Amendment.]  A  previous  conviction  for  felony  can- 
not be  charged  in  an  indictment  for  the  misdemeanour  of  ob- 
taining money  under  false  pretences,  and  the  indictment  can- 
not be  amended  by  striking  out  the  charge  of  the  previous 
conviction.    R.  v.  Gabland       •  C.  C.  B.  III.  J£,  348 

Amendment  -  ...  IX.  18 

See  Cbiminal  Law— Concealment  of  Bibth. 

False  Pretences  ...  -  XII.  19 

See  Cbiminal  Law— False  Pebtences.    1. 

■ Treasure-trove,  concealment  of  -  -    I.  M.  733 

See  Cbiminal  Law— Concealment  of  Tbeasttbe-tbovb. 

CBIMINAL  LAW-^TTBISDICTON"— Power  of  Chair- 
man  of  Quarter  Sessions  to  re-commit  prisoners  for  trial  at 
Assizes,  in  absence  of  fresh  information-jurisdiction  before 
bills  are  sent  to  the  grand  jury.]  Where  a  i)riBoner  was 
committed  for  trial  at  Quarter  Sessions,  for  forcible  entry 
into  a  dwelling-house,  but  w2ls  lot  out  on  bail,  and  before  bills 
were  sent  up  to  the  grand  jury,  the  Crown  applied  to  have 
the  prisoner  re-committed  for  trial  at  the  Assizes  :  — Held,  that 
the  Court  at  Quarter  Sessions  had  ixjwer  so  to  re-commit  the 
prisoner  without  any  fresh  informations,  on  an  affidavit  of  the 
Crown  Solicitor  stating  that  the  trial  would  take  place  more 
satisfactorily  at  the  Assizes.    R.  v.  Downes       Q.  S.  X.  172 

CBIMIN-AIi  LAW— LABCEITT. 

1. Bailee — Evidence — Diver   employed    on    salvage    of 

wreck.]  A  professional  diver,  employed  by  the  owners  of  « 
wrecked  vessel  to  save  the  cargo,  sold  part  of  what  he  saved 
and  appropriated  the  price  to  his  own  use.  Hiere  was  not 
any  evidence  as  to  who  owned  the  cargo.  The  owners  of  the 
ship  indicted  him  for  larceny,  the  indictment  laying  the  pro- 
perty in  them  : — Held,  tliat  there  was  no  evidence  of  his  being 
the  bailee  of  the  goods,  and  that  the  owners  of  the  ship  had 
sufficient  proijerty  in  the  cargo  to  6upix>rt  the  indictment.  R. 
V.    Clego  .  .  -  C.  C.  B.  III.  Af,  117 

2. Finder  of  money.]    A  child  found  money  and  gave 

it  to  her  mother,  who  believed  at  the  time  that  the  ^ue^ owner 
could  be  found,  and  approjjriated  the , 
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OBIMINAL  LAW-LABOENT-  cotiHnued. 
though  shortly  afterwards  told  that  E.  O.  (the  true  o\\-iier) 
wa«  going  about  lamenting  the  Iosb  of  her  money :  — Held,  not 
guilty  of  larceny.    R.  ».  Deaves  C.  C.  B.  III.  M.  166 

3. Seaweed."]      An  indictment  for  larceny   of  seaweed 

washed  on  the  shore  before  it  has  been  reduced  into  possession 
does  not  lie.    (Morris,  J.,  diss.).    R.  v.  Cunton 

[0.  C.  B.  IV.  M.  106 

4. Workmen — Ooods  of  master — Trade  guarantees— Pro- 
cedure.'] Proceedings  against  workmen  for  the  larceny  of 
goods  of  their  masters  imder  the  value  of  £5  Bhould  be  taken 
under  25  and  26  Vic,  c.  50  s.  7,  and  not  for  simple  larceny. 
WiNSTANLEi    r.    Cabavan  M.  P.  C.  VIII.  If.  639 

CBIMIKAL  IiAW— PBBJTJBT— AVa/ufa6/«  declaration.] 
The  prisoner  having  made  inquiries  from  the  agent  of  a 
shipping  company,  and  being  told  that  tlie  fare  was  six 
guineas,  immediately  made  a  statutory  declaration  before  a 
magistrate  that  a  reduction  of  Ts.  6d  was  offered  for  each 
passenger: — Held,  that  this  was  not  within  sec.  18  of  5  &  6 
Wm.  IV.,  c.  62,  and  that  the  conviction  of  the  prisoner  should 
be  quashed.    R.  r.  O'Hajis.      -        C.  0.  B.  VIZI.  3f.  220 

GBIMINAIi  LAW— POSSESSION  OF  STOLEN- 
GOODS — Charge  of  being  in  possession  of  goods  sus- 
pected of  being  stolen — Beasondble  and  probable  cause— Mali- 
cious prosecution — 5  Vic,  sess.  2,  c.  24,  sec,  53.]  By  sec.  53 
of  the  Dublin  Metropolitan  Police  Act  (5  Via,  sess.  2,  c.  24) 
it  is  enacted  that  any  person  who  shall  be  brought  before  a 
justice,  charged  with  liaviug  in  his  possession  anything  which 
may  be  reasonably  supected  of  being  stolen  or  imlawfuUy  ob- 
tained, and  who  shall  not  give  an  account,  to  the  satisfaction  of 
the  justice,  how  he  came  by  the  same,  sliall  be  deemed  guilty  of 
a  misdemeanour.  A  summons  under  that  section  would  be  suffi- 
cient if  it  alleged  merely  the  jKtssession,  by  the  person  charged, 
of  a  thing  reasonably  suspected  to  liave  been  stoles  ;  and  the 
account  of  how  the  person  cliarged  came  by  the  possession  is  a 
matter  of  defence.  In  order  to  establish  a  prin^d  facie  case 
of  reasonable  and  probable  cause  for  such  a  prosecution,  it  must 
be  shown  that  the  property  was  reasonably  suspected  of  being 
stolen ;  but  this  may  be  rebutted  by  showing  that  the  person 
charged  had,  to  the  knowledge  of  the  prosecutor,  given  an  ac- 
count which  showed,  according  to  the  fact,  that  the  possession  of 
the  property  had  been  lawfully  acquired.  Such  a  primd  facie 
case  of  reasonable  and  i)robable  cause  would  not,  however,  be 
rebutted  by  its  appearing  that  the  party  charged  had  stated, 
according  to  the  fact,  that  the  projierty  was  received  from  an- 
other person  if,  upon  being  asked  the  person  s  name  and  ad- 
dress, the  person  so  charged  refused  to  give  same.  Andrews  -r. 
Li'CAS B.  X.  146 

—r— Criminal  law— Possession  of  stolen  goods — Guilty  know- 
ledge     -----       III.  M.  348 

See  Obiminal  Law— Evidence.    4. 

CBIMINAL   LAW— POSTPOKEMENT   OP   TBIAL. 

1. AMdavit.]    An  application,  on  behalf  of  the  Crown, 

for  the  postponement  of  the  trial  of  ijrisoners  charged  in  1876 
with  a  murder  committed  in  1865,  on  the  ground  of  the 
absence  out  of  the  jurisdiction  of  material  witnesses,  was 
granted.    (By  Dowse,  B.)    R.  v.  Shields 

[Cir.  Gas.  X.  M.  468 

2. iBail.]  A  Judge  of  Assize  has  power  on  the  appli- 
cation of  the  Crown,  and  notwithstanding  the  prisoner's  de- 
mand for  an  immediate  trial,  to  postpone  such  trial  a  second 
time  after  bill  found  hy  the  grand  jury,  without  wdering 
the  prisoner's  release  on  bail,  if  satisfied  that  such  postpone- 
ment is  necessary  in  order  to  secure  the  ends  of  justice. 
Scmble,  the  second  ckuse  of  the  21  &  22  Geo.  III.,  c.  11,  s.  6  (Ir.) 
applies  only  to  cases  where  the  prisoner  luul  neither  been 
indicted  nor  tried  at  the  first  assizes  after  his  conmiittal. 
(By  Fitzgerald,  B.)    R.  v.  Drippb.      Cir.  Cas.  VIII.  193 


CBIHIITAL  LAW— PBACTICB. 

1. Challenge  of  jurors — Misdemeanour — 39  &  40  Tit,, 

c.  78  scc>  10—Scveral  persons  tried  together."]  Where  leTeni 
persons  are  indicted  and  tried  together  foi  misdemeanonr. 
their  right  of  challenge  of  jurors  without  cause  assigned  is 
in  all  cases  limited  to  six,  and  they  have  no  right  to  sever 
their  diallenges.  (By  Armstrong,  Sergt.,  Judge  of  Assise.) 
R.  V.  M'GiNLST     -  -  .  -      Cir.  Caa.  XI.  68 

2. Challenge  of  jurors — Array— Panel.]    Where  a  sherilf 

struck  a  panel  of  48  jurors  and  subsequently  another  of  200 
jurors  for  the  same  assizes,  for  civil  and  criminal  cases  r»> 
spectively,  and  the  latter  was  quashed  and  the  assises  ad- 
journed, the  first  jurors  summoned  in  the  panel  for  the  trial  of 
criminal  cases  at  the  adjourned  assizes  were  the  43  abow 
mentioned: — Held,  that  they  were  riglitly  summoned.  (By 
O'Brien,  J.).    R.  v.  Oahill      -      Cir.  Caa.  XXII.  M.  628 

3. Challenge  of  jurors — Array — Special  jurors  for  trial 

of  civil  CLCtions — Special  jurors  for  trial  of  crimin4il  eases  from 
jury  book  from  which  former  vcrc  excluded.]  The  Ooort 
set  aside  a  panel  for  trial  of  criminal  cases  which  had  beoi 
struck  after  that  for  the  trial  of  civil  actions  had  been  stmck* 
those  returned  in  the  latter  not  being  included  in  the  list  froni 
which  those  in  the  former  were  taken.  (By  O'Brien,  J.).  R. «. 
Sweeney    ....    Cir.  Caa.  XXII.  If.  886 

4. — —Solicitor  as  advocate.]  A  solicitor  has  no  ri^i  to 
address  the  jury  on  the  trial  of  a  prisoner  at  the  assizes.  (iSjr 
Battcrsby,  Q.C.,  Judge  of  Assize.)    R.  r.  Keegan 

[Cir.  Caa.  X.  M.  200 

6. Witncss^Medical'^Allowance    for     attendance     ai 

assizes.]  A  fee  of  £3  3s.  a  day  and  exjienses,  notwithstanding 
the  Treasury  scale  only  sanctioning  £2  2s.  per  day,  was 
allowed  to  medical  witness  when  not  residing  in  the  assia* 
town.    (By  O'Brien,  J.).    R.  r.  Nesbitt    Cir.  Caa.  XX,  66 

-Challenge  of  Juror  -        -        -        I.  J/.  46;  II.  M.  889 

Sec  CBIMINAL  Law— CONSPIKACY.     1. 

Judgment — Arrest — Signature  by  foreman         I-  M.  180 

See  Criminal  Law— Indictment.    4. 

One  Juror  sworn  by  mistake  for  another      XVI.  If.  188 

See  JuBOB.    1. 

CBIKIN'AIi  LAW— RAPE— CoiMCfU  obtained  by  frauds 
Carnal  knowledge  of  married  woman  by  mcan^  of  personating 
her  husband*]  Rape  is  the  act  of  having  carnal  knowledoe 
of  a  woman  without  her  will,  and  with  that  description  of 
force  which  must  be  exercised  in  order  to  accomplish  the  act: 
but  if  her  submission  or  consent  to  the  act  is  procured  fay  a 
fraud,  which  induced  her  to  supipose  that  she  is  having  sexual 
iuteroourEe  with  her  husband,  such  submission  or  consent 
does  not  deprive  the  act  of  the  character  of  rape.  The  jvtto*- 
cutrix,  a  married  woman,  in  the  absence  of  her  husband,  lay 
down  ui)on  a  bed  when  it  was  dark.  The  prisoner  came  into 
the  room,  and  lay  upon  her.  Thinking  that  it  was  her  husband. 
she  said  to  him,  "  You  came  in  \-ery  soon,"  to  which  he  mada 
no  reply.  He  then  had  sexual  connection  with  her,  to  which 
she  did  not  resist  imtil,  during  the  act,  she  discovered  that 
he  was  not  her  husband.  On  a  case  stated: — Held^  that  the 
prisoner  was  guilty  of  rape.  P.  v.  Barrow  (L.  R.  L  G.  C.  IL 
158),  overruled.  P.  v.  Flattery  (L.  R.  IL  Q.  B.  4101, 
approved.    R.  r.  Dee  -       -       -       C.  C.  R.  XVIII.  108 

CRIMIN'AIi  IiAW—BBSCTJB— 5jpccia/  bailiiF.]  The 
question  as  to  whether  a  person  can  be  indicted  for  rescne 
from  a  bailiff,  appointed  at  the  -peril  of  the  party  taking  out 
the  decree,  was  reserved  for  the  Court  of  Criminal  AppeaL  R- 
V.  Cabboll      -  -  -  -  €^-  S.  XI.  M.  819 

CRIMINAL  IiAW— SEDITIOUS  IiIBEIi->i?ri<f«iiet  •/ 

truth,  or  of  publication  being  for  public  benefit — Mandamus 
—44  lO  45  Vic,  c.  60,  s.  4.]    The  News#pcr  Xibel  end  B^gie- 
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CBIMIN^X  iMA.Vr-BEJyrriOUS  LIBEL-con^toued. 
tration  Act,  1881  (44  and  45  Via  c.  60,  sec  4),  does  not  extend 
to  prooeediugs  for  seditious  libel,  so  as  to  enable  the  defendant 
therein  to  ofTer  in  evidence  testimony  of  tBe  truth  of  the  libel, 
or  of  the  publication  being  for  the  public  benefit.  Ex  parte 
O'BBiEy.    R.  V.  O'Bbibn    -  -  Q.  B.  D.  XVII.  19 

CBIKIKAIi  liAW^TBEASOK  V'E'LOVY— Conspiracy 
— Venue.]  A  prisoner  was  indicted  for  compassing,  within  the 
county  of  the  city  of  Dublin,  to  depose  the  Queen.  A  variety 
of  overt  acts  were  laid,  amongst  them  conspiracies  to  levy  war, 
and  to  incite  foreigners  to  invade  the  realm ;  it  was  also  shown 
tliat  the  prisoner  was  a  member  of  the  Penian  organisation. 
No  acts  of  the  iirisoner  in  Ireland  were  proved  against  him, 
but  acts  of  co-operation  in  Dublin  were  given  in  evidence.  UTie 
prisona*  was  convicted,  and  the  judge  reserved  the  question  of 
the  propriety  of  admitting  evidence  of  the  acts  of  the  prisoner's 
OKJonspirators  within  the  venue.  The  CJourt  held  that  the 
eiidence  was  rightly  received,  and  affirmed  the  conviction. 
R.  r.  Meaxby  -  -  -  CCA.  I.  M.  816 

CBIMIKAL  liAW—TJKSBAWOBTHY  SHIP— ^cmZ- 
ing  to  sea — ImnuUerial  averments  in  indictment — Evidence — 
6  Geo,  IV,  e,  51,  ss,  3,  13 — Venite — Recognizance— Merchant 
Shipping  Act,  1871,  s.  11.]  In  an  indictment  under  the 
"Merchant  Shipping  Act,  1871,"  34  and  35  Vic,  o.  110,  s.  11, 
for  sending  to  sea  a  ship  in  an  unseaworthy  state,  it  is  un- 
necessary to  aver  the  defendant's  knowledge  of  the  state  of  the 
&liip,  and  his  omission  to  use  reasonable  means  to  make  and 
keep  her  seaworthy.  In  considering  the  question  of  seawor- 
thiness, the  jury  are  entitled  to  take  into  account  the  oircum- 
etaoces  under  which  the  ship  was  sent  to  sea,  the  nature  of  the 
lojage,  the  trade  in  which  she  is  engaged,  and  the  season  of 
the  year.  If  the  shii)owner,  himself  not  a  shipbuilder  or 
practical  seaman,  authorised  the  captain  to  do  everything 
necessary  to  make  and  keep  the  ship  seaworthy,  it  is  evidence 
that  should  be  submitted  to  the  jury  on  the  question  whether 
the  ^powner  had  used  all  reasonable  means  to  make  and  keep 
the  ship  seaworthy.  In  an  indictment  under  the  **  Merchant 
Shipping  Act,  1871,*'  the  venue  was  stated  in  the  margin  as 
"County  of  the  City  of  Waterford,"  to  wit,  county  of  Water- 
ford.  The  assizes  for  both  the  county  and  the  city  of  Water- 
ford  are  hel^  in  the  same  court-house,  which  is  situated  within 
the  city,  and  the  county  of  Waterford  is  the  county  next 
adioining  the  city.  The  offence  was  committed  within  the 
county  of  the  city  of  Waterford,  and  the  i  dictment  was  tried 
by  a  jury  of  the  county  of  Waterford.  It  was  not  alleged  in 
the  indictment  that  a  recognizance  had  been  entered  into  on 
behalf  of  the  prosecution,  under  6  Geo.  IV.  o.  51,  s.  13,  nor 
was  it  proved  on  behalf  of  the  Crown  that  such  recognizance 
had  been  entered  into.  The  traverser  pleaded  "not  guilty," 
on  which  issue  was  joined.  On  behalf  of  the  traverser,  an 
application  was  made,  before  plea,  to  quash  the  indictment 
upon  the  allegation  that  no  recognizance  had  been  entered 
into,  but  the  application  was  refused.  The  question  having 
been  reserved,  under  11  and  12  Vic,  c.  78,  whether  the  case 
^»as  properly  tried  by  a  jury  of  the  ooimty  of  Waterford?  and 
whether  it  was  necessary  for  the  Crown  to  prove  any  recog- 
iiizanoe  under  6  Geo.  lY.  c.  51?  Held,  that  the  case  was  pro- 
perly tried  by  a  jury  of  the  county  of  Waterford,  and  that  the 
indictment  ought  not  to  have  been  quashed  on  the  ground 
that  the  Crown  did  not  prove  any  recognizance  under  6  Geo. 
IV.  c  51.    R.  V  Fbbxman    -         -         -     C.  C.  B.  IX.  122 

CBIKIITAI*   LAW— VBNTJE. 

!• Application    to    change — IniimidcUion  of  Jurors  and 

riiness,]  Where  a  prisoner  had  been  tried  for  murder  three 
times  without  the  juries  agreeing,  and  there  had  been  several 
adjournments  on  the  application  of  the  Crown,  the  Court 
refused  to  direct  the  venue  to  be  changed  on  allegations  tliat  a 
lair  trial  could  not  be  had  by  reason  of  intimidation  of  jurors 
sad  witnesses.    B.  v.  Fat  -  •  a.  B.  VI.  164 


CBlMINAIi  TjAW-YETSTm-continued. 

2. Change   of   venue  under  Criminal  Law  Procedure 

(Ir.)  Act,  1887,  s.  K—'' Trial''— '^  Committal  for  trial"-- 
**  Crime"— Jurisdiction  of  grand  jury  of  foreign  venue  to 
find  true  bill,  after  indictment  found  in  original  venue-nJuris* 
diction  of  Queen's  Bench  on  venue  motion  under  the  Aet-^ 
Statutory  jurisdiction— Error  on  record— Jurisdiction  of 
assize  judge  to  arrest  judgment— Construction  of  order — 
Jurisdiction  to  construe — Order  inconsistent  with  Attorney- 
General' s  certi/icate— SO  &  51  Vic.,  c,  20 j  ss.  3,  4,  9,  10.] 
Held  (Palles,  C.B.,  diss.),  that  on  a  motion  for  change  of 
venue  under  the  Crimes  Act  of  1887,  the  Court  has  only  power 
to  order  the  change.  The  fact  that  the  order  is  not  apparently 
consistent  with  the  certificate  of  the  Attorney-General  will 
not  invalidate  it.  The  order  does  not  limit  the  trial  to  those 
offences  specified  on  its  face.  The  omission  of  any  one  offence, 
of  several  mentioned  in  the  certificate,  will  not  invalidate  the 
order.  The  judge  of  assize  has  no  jurisdiction  to  regard 
the  order,  whether  right  or  wrong,  as  a  nullity.  "Trial" 
includes  inquiry  by  the  grand  jury;  "crime"  means  such 
offences  as  the  informations  disclose.  The  grand  jury  of  a 
foreign  venue  has  jurisdiction  to  send  up  any  true  bill  they 
please,  although  the  indictment  had  been  foimd  in  the  original 
venue.  Per  Pallea,  C.B. :— Where  an  order  is  made  by  the 
Court  wider  statutory  pow^^,  jurisdiction  must  be  c^owti 
on  the  face  of  the  order.  Any  error  on  the  record  will  enable 
the  judge  of  assize  to  arrest  judgment.  He  may  arrest  judg- 
ment where  the  indictment  is  bad.    R.  v.  Cotton 

[C.  C.  B.  XXVI.  141 

8. Winter  Assizes  Act,  ISlb— Change  of  venue  in  felony--^ 

Fair  and  impartial  trial— Prisoner  three  times  tried— View 
jury— id  <fe  40  Vic.,  c.  78,  s.  11— Certiorari— Validity  of  Order 
in  Council  uniting  counties  for  purposes  of  winter  assizes — 
Jurisdiction  of  winter  assize  judge  to  order  view  jury."]  A 
pri6onef,'5ooused  of  murder  which  took  place  in  January,  1878, 
in  the  coimty  of  Clare,  was  put  on  his  trial  at  the  then  ensuing 
Spring  Assizes,  when  the  jury  disagreed.  The  defendant  in- 
sisted on  a  second  trial,  but  it  could  not  be  had  by  reason  of 
an  insufficient  attendance  of  jurors.  At  the  CLire  Summer 
Assizes  he  was  again  put  on  his  trial,  and  the  jury  again  dis- 
agreed ;  and  on  the  next  day  he  was  again  put  on  his  trial,  and 
an  order  was  made,  under  39  &  40  Vic,  c.  78,  s.  11,  that  the 
jury  should  view  and  examine  the  place  and  vicinity  of  the 
alleged  homicide.  The  view  ^vas  liad,  and  the  trial  resulted 
in  the  jury  disagreeing.  The  further  trial  of  the  prisoner  was 
postponed  to  the  Clare  Spring  Assizes,  1879.  Meanwhile,  notice 
was  given  to  the  prisoner  tliat  it  was  intended  to  put  him  on 
trial  for  the  fourth  time  at  the  Winter  Assizes,  1878,  and  before 
a  jury  of  the  City  of  Cork,  which  city  had  been  united  with 
the  County  of  Clare  for  the  purpose  of  the  Winter  Assizes  by 
an  Order  in  Council  in  that  behalf.  With  the  object  of  pre- 
venting the  trial  taking  place  at  Cork  at  the  Winter  Assizes, 
and  retaining  the  county  of  Clare  slb  the  place  of  trial,  a 
motion  was  thereupon  made  on  behalf  of  the  prisoner  for  a 
writ  of  certiorari  to  remove  the  proceedings  into  the  Queen's 
Bench.  There  was  no  impeachment  of  the  jurors  of  Clare,  and 
it  was  admitted  on  both  sides  as  necessary,  and  insisted  uix)n 
by  the  defendant,  that  the  jiury  on  the  fourth  trial  should  view 
the  locality  of  the  alleged  murder ;  but  it  appeared  that,  if  the 
jury  were  sent  from  Cork  to  the  locality  in  question,  about 
one  hundred  miles  distant,  the  journey  would  be  attended  with 
delay  and  difficulty,  and  not  free  from  peril  to  health : — Held, 
that  upon  the  application  for  a  writ  of  certiorari,  the  validity 
of  the  Order  in  Council,  uniting  the  County  of  Clare  with  the 
City  of  Cork  for  the  purposes  of  the  Winter  Assizes,  could 
not  be  impeached  as  not  being  within  the  scope  of  the  Winter 
Assizes  Act,  1876  (40  &  41  Vic,  c  57),  and  that  it  should  be 
assumed  that  the  Judge  of  Assize  would  hare  full  jurisdiction 
to  make  an  order  for  the  jury  to  view  the  locality  of  the  alleged 
homicide  Heldy  further  (O  Brien,  J.,  diss.),  that  in  the  ex- 
ercise of  its  discretion  the  Court  should  refuse  the  writ,  leaving 
the  defendant  to  apply  to  the  Judge  at  the  trial  for  an  order 
that  the  jury  should  view  the  locality,  the  considerations  of  con; 
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OBIMINAIj    I,AW-VENXJE-co«/witrc</. 
venience  and  expediency  affecting  the  question  being  more  fit  to 
be  left  to  his  decision,  and  not  affording  ground  for  removing 
the  indictmcni    R.  r.  M'Namaba      -        Q.  B.  D.  XIII.  44 


-  Sending  to  sea  unseaworthy  ship  - 

See  Criminal  Law — Unseawobthy  Ship. 


IX.  I»» 


CttlHINAIi  LAW— WHITEBOT  ACT  B-^Boycottinff 
notice  —  Evidence  —  Ditturbid  state  of  count}/  —  Indictfncnt.^ 
The  traverser  was  indicted  under  the  Whiteboy  Act  (1  &  2  Wm. 
IV.,  c.  44),  sea  3,  for  causing  to  be  printed  and  published  a 
notice  to  the  following  effect: — "Loughrea  Branch,  Irish 
National  League.  At  a  meeting  of  the  members  of  the  Lough- 
rea  Branch  of  the  Irish  National  League,  held  on  Sunday,  Oct. 
4th,  1885,  the  following  resolutions  were  unanimously  adopted : 
Proposed  by  Mr.  N.  J.  Barrett  (the  traverser),  seconded  by 
Mr.  Thoa.  Mulkem,  *  That  we  strongly  condemn  the  action  of 
the  traders  of  Loughrea  in  supplying  goods  of  all  kinds  to  ite 
Boherduff  Emergency  Men,  and  that  we  will  in  future  take 
such  steps  as  we  deem  advisable  to  boycott  any  trader  who 
supplies  them  with  such  goods.'  Proposed  by  Mr,  J.  Dillon, 
seconded  by  Mr.  W.  Duffy,  *  That  fifty  copies  of  the  foregoing 
resolution  be  printed  and  sent  to  the  traders  of  the  town.'" 
Tlie  indictment  charged  that  the  notice  (1)  excited  and  t«nded 
to  excite  an  unlawful  confederacy  amongst  the  traders  of 
Loughrea  to  refuse  to  supply  goods  of  all  kinds  to  certain  per- 
sons, then  being  caretakers  of  the  lands  of  Boherduff,  with  in- 
tent to  injure  such  persons;  (2)  that  it  threatened  injury  and 
damage  to  the  traders  of  Loughrea  and  their  property  if  they 
should  supply  goods  to  said  caretakers ;  (3)  that  it  directed  and 
required  the  traders  of  Lougbrea  not  to  do  a  certain  act — to 
wit,  not  to  supply  goods  to  said  caretakers.  'ITie  county  had 
been  proclaimed  under  the  Peace  Preservation  (Ir.)  Act,  1881. 
The  Judge  at  the  trial  left  it  to  the  jury  to  determine  whether 
the  notice  in  fact  bore  the  meanings  assigned,  and  niled  that  if 
so,  eadh  count  disclosed  an  offence  within  the  statute.  The 
jury  were  of  opinion  that  the  notice  bore  those  meanings,  and 
found  the  traverser  guilty.  On  a  Case  Reserved  for  the  opinion 
of  the  Judges  as  to  whether  the  notice  was  capable  of  bearing 
the  meanings  assigned,  and  as  to  whether  the  indictment  dis- 
closed any  indictable  offence  within  the  Btaiute -.—Held  [diss. 
Palles,  O.B.,  and  O'Brien,  J.),  tliat  the  conviction  should  be 
sustained  on  the  three  counts  {per  May,  C.J.,  and  Murphy,  J.) ; 
on  the  first  and  third  counts  only  {per  Harrison,  J.);  on  the 
third  count  only  (per  Andrews,  J.):— Held,  further  {per 
Andrews,  J.,  ct  acmblc,  per  May,  C.J.,  diss.  Palles,  C.B.), 
that  it  was  unnecessary  for  the  Crown  to  liave  adduced 
evidence  Ihat  the  county  was  in  a  disturbed  condition ;  but  {jKr 
May,  C.  J.),  if  it  were  necessary,  that  had  been  sufficiently 
evidenced.    R.  r.  Babrett       -  -        C.  C.  B.  2L2L,  \^'4 


-Venue 

See  Criminal  Law — Veuue. 
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CBIHIKAL  LAW— WBIT  OP  BBBOB. 

^ ^««  to  Attorney-Ocnerai.'l  It  has  been  the  in- 
variable practice  to  lodge  a  fee  of  £15  IBs.  with  every 
memorial  to  the  Attorney-General  praying  him  to  grant  his 
Hat  for  a  writ  of  error.  On  a  motion  that  the  Attorney- 
General  should  be  directed  to  determine,  without  requiring 
any  fee,  whether  a  Hat  should  be  granted:— ITcW,  that  the 
demand  of  the  fee  was  illegal,  aa  it  could  not  be  supported 
by  immemorial  custom.      He  Costello      -     Q.  B.  II.  if.  69 

*• Misdemeanour— Lord  Chancellors  jurisdiction.']    The 

Lord  Chancellor,  in  sealing  writs  of  error  in  criminal  cases, 
acts  only  ministeriaUy.  Tlie  granting  of  such  a  writ  is  part 
of  the  prerogative  of  the  Sovereign,  and  is,  in  Irehind,  en- 
trusted to  the  Lord-Lieutenant  On  a  motion  that  the  Lord 
Chancellor  should  direct  the  proper  officer  to  issue  a  M-rit  of 
error  under  the  great  seal  of  Ireland  :—Hcld,  that  there  should 
h9  no  rule.    lie  Pigott         -         .         .         C.  II.   V   334 


CBIMII7AIi    IiAW-WBIT    OV    EBBOB^ eonf<«vor. 

3. Transcript   of  record— Fees."]    The  Court  remitted 

the  fees  payable  by  the  defendant  to  the  Clerk  of  the  Crown 
for  a  transcript  of  the  record,  when  a  writ  of  error  from  the 
judgment  of  the  Queen's  Bench  Court  had  been  obtamed 
and  the  case  was  going  to  the  House  of  Lords.  The  appli- 
cation was  grounded  on  poverty  and  inability  to  pay.  B.  r. 
MULCAHT  -  -  -  .  Q.  B.  I.  If.  316 


CBIMINAL  LAW. 

—  Assault — Occasioning  actual  bodily  harm        XXIV.  20 
See  Justices— Disqualification.    1. 

Forcible  entry— What  constitutes  -  XV.  103 

See  Mandamus.    2. 

Malicious  injury  to  property       -  -  V.  41 

Sec  Cbikinal  Law— Indictment.    2. 

Prosecution  of  debtor  for  fraudulently  making  away  with 

property   -  -  -  -        XXVII.  M.  402 

See  Debtors  Act  (Ib.),  1872.    40. 

CBIHIlirATIKa  QTJESTI0K8— Evidence       XVIII.  2 

See  Evidence.     17. 


CBOWN — Costs  against  the — Question  of  legitimacr 

[VIII.    Jf.   415 
See  Costs  against  the  Crown 


cbtteltt  to  animals 

See  Cases  under  Criminal  Law— Crubltt  to  Animus. 


CTJMTJLATIVE  GIFTS— WiU      - 
-See  Will— Cumulative  Gifts. 
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CT7BBEKCT— British  or  Irish — Rent  reseiTed  in  lease 

[II.  J/.  68 
See  Benewablb  Leasehold  Conversion  Act.    11. 

CUSTODY— Infent. 

See  Cases  under  INFANT— Custody. 

CUSTOM  OF  STOCK  EXCHAB  GE— PurcAo«c  of  sham 
— Specific  performance — Indemnity  against  calls.]  On  the 
2l8t  of  April,  1866,  L.  &  Co.,  stockbrokers,  bought  on  the 
Stock  Exchange  one  hundred  shares  in  the  Bank  of  O.  G.  k 
Co.,  from  K.,  who  was  a  dealer  in  shares,  the  settling  day 
being  the  27th.  On  the  25th  of  April  the  shares  were,  by 
arrangement  between  L.  &  Co.  and  K.,  continued  till  the  15th 
of  May.  The  bank  stopped  payment  on  the  10th  of  May.  On 
the  24th  of  May  S.  sold  on  the  Exchange  34  shares  in  O.  G.  & 
Co.,  and  the  name  of  M.  was  then  "jxissed"  to  him  as  the 
transferee.  S.  thereupon  executed  to  M.  transfer  deeds  of  the 
shares,  handed  tlie  deeds  with  the  scrip  certificates  to  L.  & 
Co.,  and  was  paid.  M.  refused  to  receive  or  execute  the  deed 
of  transfer.  S.'s  name  appeared  on  the  register  as  the  legal 
owner  of  the  shares,  and  he  had  been  obliged  to  pay  the  call ;  and 
he  instituted  a  suit  against  M.  for  specific  performance,  and 
for  an  indemnity  against  future  calls.  The  Vioe-Chancellor 
dismissed  the  petition,  there  being  no  privity  of  contract 
between  S.  and  M.  when  the  contract  of  the  2l8t  April  was 
made,  K.  being  a  principal  therein,  and  not  an  agent.  Shep- 
PABD  V.  MUBPHY  -  -  -  -  V.  C.  I.  -V.  718 

[Til is  was  reversed  on  api>eal.    I.  R.  2  Eq.  544.] 


CY    PBBS— Charity 

See  Chabitt— Management. 
C  habit  t^Schemk.    1. 
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DAMAGES. 

1. Negligence— Pleadifig.']    A  count  for  damages  caused 

by  two  kinds  of  negligence,  delay  and  injury,  is  not  sustain- 
able, and  wiU  be  set  aside.  Callaghan  i;.  City  of  Dublin 
StiakPacilitCo.  -  -  -  -B.  I.  3f.  247 

2. Nominal — Husband    and    wife — Breach  of  contract 

vith  husband,}  Where  a  railway  company  contracted  to 
cany  the  wife  of  the  plaintiff,  but  neglected  to  perform  their 
coQtract-,  and  she  was  in  consequence  detained  for  the  night 
st  the  defendants*  station,  it  was  held  that  he  could  not  recoyer 
more  than  nominal  damages,  he  not  haying  been  at  home,  and 
in  ooDsequence  not  having  been  deprived  of  his  wife's  society 
and  companionship,  and  there  being  no  evidence  of  injury 
to  her  depriving  him  of  her  services  afterwards.  Collier  v. 
Dublin  W.  &  W.  Railway  Co.    -  -       C.  P.  VIII.  24 

3. Bcmotcmtt — Injury  to  trade.']    A  canal  company,  to 

cleanse  the  canal,  made  a  cut  in  the  bank  above  the  mill  pre- 
mises demised  by  them  to  the  plaintiff  (who  was  entitled  under 
his  lea^e  to  the  superfluous  water  (if  any)  flowing  through  a 
conduit  and  overfall  from  the  canal)  and  let  off  the  water,  so 
that  he  had  to  hire  a  steam  engine  to  supply  the  place  of  the 
water  power,  and  had  his  business  stopped  while  the  engine 
was  being  erected.  There  was  evidence  of  subsisting  contracts 
and  of  bis  inability  to  execute  them,  and  also  of  general  loss 
of  business.  The  jury  gave  £146  17s.  for  his  loss  of  money, 
for  hire  of  engine,  &c.,  and  £100  for  loss  of  business.  The 
defendants,  on  a  motion  for  a  verdict  for  them,  contended  that 
the  £100  was  given  in  re8i>ect  of  too  remote  damages,  no 
distinction  having  been  made  betw^n  existing  contracts  and 
general  loss  of  business.  The  Court  refused  to  disturb  the 
Terdict.    Athol  r.  Midland  G.  W.  Railway  Co. 

[Q.  B.  III.  M,  aio 

4 Hcmotencts^Sreach  of  contract  by   carrier   for  car- 

riage  of  horses — Injttry  to  horses  in  consequence  of  having 
to  travel  by  road.1  The  plaintiff,  proposing  to  sell  certain 
horses  by  auction  at  Dublin,  on  the  26th  of  April,  agreed  with 
the  defendants,  a  railway  company,  that  the  horses  should  be 
carried  by  rail  to  Dublin  on  the  24th  of  April,  as  the  horses 
should  be  on  view  the  day  before  the  auction.  The  defendants 
failed  to  provide  the  necessary  means  of  carriage  for  the  horses 
on  the  24th,  whereupon  the  plaintiff  took  them  by  road  to 
Dublin,  having  no  other  alternative  if  he  wished  to  sell  them 
at  the  auction  as  contemplated.  In  consequence  of  the  journey 
some  of  the  horses  were  deteriorated  in  appearance,  one  of  them 
was  lamed,  and  those  which  were  sold  fetched  lower  prices  tlian 
would  other\rise  have  been  realised.  But  for  some  time  pre- 
vious the  horsefl  had  been  fed  on  soft  food,  and  had  they  been 
in  hard  hunting  condition  they  would  not  have  been  the  worse 
for  the  journey : — Held,  that  the  injury  to  the  horses  was  attri- 
butable to  the  default  of  the  defendants,  and  not  to  the  condi- 
tion in  which  the  horses  were ;  and  that  damages  awarded  in 
coniiequence  of  the  deterioration  in  the  selling  value  of  the 
horses  were  not  too  remot&  Hobbs  v.  London  and  S.-W, 
ItailKay  Co.  (L.  R.  10  Q.  R  111),  applied.  Waller  r.  Mid- 
land G.  W.  Railway  Co.  -  -  Q.  B.  D.  XII.  146 
[This  was  reversed  on  appeal.    4  L.  R.  (Ir.),  376] 

6.— — licmoteness — Steamer — Collision — Possible  loss  of  pro- 
iStt  by  a  bar-keeper,  a  licensee  on  board  injured  ship — Party  to 
9w>— Estoppel.']  In  cases  of  tort  a  third  party  not  having  an  in- 
terest in,  but  being  physically  ui)on,  or  having  goods  upon  a 
*hip  injured  in  collisioo,  by  the  negligent  ship,  has  no  right  to 
recoTBr  more  than  the  immediate  damage  done  to  his  i)er6on  or 
goods.  Sed  quoere.  Could  not  the  owner  of  the  ship  recover  same 
^rom  the  negligent  ship  ?  (By  Holmes,  J.)  Magbane  v. 
The  City  of  Dxjblin  Steam  Packet  Co. 

[Co.  Ct.  Ap.  XXV.  60 

!i€e  Casei  under  Negligexce. 


DAM  AQES— eon  tinued. 

Flooding— Pleading  -  -  -      VII.  ^.  343 

See  Pkactice— Common  Law— I^eading.    24. 


Inadequacy  of — Queetion  for  jury 

Sec  PRiCTicE— New  Tbial.    1. 


XIX.  49 


Railway  Company. 

See  Oases  under  Railway— Cabeiagb  of  Goods. 
Railway— Passenger. 
Railway— Passengeb's  Luggage. 

Remoteness — Negligences  -  -    XXVII.  125 

See  Negligence,    a 

— I— Trover — Conversion   of    goods  wrongfully   acquired— .7'u* 

tertii XIII.  27 

Sec  Jrs  Tertii. 

DANGEBOTJS   ANIMAL— Negligently  keeping 

[IV.  J/.  739 
Sec  Compens  vtion.    1. 

DEATH  BEFORE  TESTATOB. 

See  Will— Lapse. 

DEATH  WITHOUT  ISSUE— Will. 

See  Cases  under  Will— Death   Coupled    with    Con- 
tingency. 

DBBENTUBB— BAILWAT  COHPAKT. 

See  Cases  under  Railway— Debentubes,   Bonds,   and 

MOBTGAGES. 

DEBT— Acknowledgment— Statute  of  Limitations    -    I.  M.  7 
See  Limitations,  Statute  of.    4. 

Charge  of 

Sec  Cases  under  Will— Chabge  of  Debts. 

Statute  of  Limitations— Landed  Estates  Court    I.  M.  103 

See  Practice— Landed  Estates  Couet— Petition.    1. 

DEBTORS*  ACT  (Ir.),  1872. 

1,  Ss.    4,  5  —  Debt  contract(d   before  the  passing   of 

the  Act — Ilcnt  accruing  after,  in  lease  executed  before  it — 
Default  in  payment — Arrest  on  ca^nas  ad  satisfaciendtmi.] 
Rent  accruing  due  and  payable  after  the  passing  of  the  Debtors' 
Act  (Ir.),  1872  (35  &  36  Vic,  c.  57)  by  the  lessee  of  a  lease  exe- 
cuted  before  the  jmssing  of  the  Act,  constitutes  a  debt  con- 
tracted before  tlie  iiassing  of  the  Act,  as  defined  by  section  4, 
for  making  default  in  payment  whereof  the  debtor  may  still  be 
arrested  on  a  writ  of  capias  ad  satisfaciendum.  {Per  O'Brien, 
J.)  Li  construing  the  clauses  of  section  4  of  the  Debtors*  Act 
(Ir.),  1872,  the  several  meanings  thereby  assigned  to  the  terms 
"debt  contracted  before"  and  "debt  contracted  after"  the 
passing  of  the  Act  should  be  interpreted  separately  and  dis- 
tributively,  as  each  referring  to  something  difiEerent  from  the 
other,  and  so  the  words  **  cause  of  action  or  suit  arising  "  should 
be  considered  as  referring  in  both  clauses  to  a  description  of 
debt  diflferent  from  that  which  is  therein  described  as  "  a  sum 
of  money,  due  or  payable  under  or  in  respect  of  any  contract  or 
obligation  made  or  entered  into."  Qucere,  whether  rent  ac- 
cruing due  after  the  passing  of  the  Debtors'  Act  (Ir.),  1872, 
under  a  tenancy  from  year  to  year,  which  had  commenced 
before  the  passing  of  the  Act,  constitutes  a  debt  contracted 
after  the  passing  of  the  Act,  for  making  default  in  payment 
whereof  the  debtor  would  not  be  liable  to  arrest  on  a  writ  of 
capias  ad  scUis faciendum  f  In  re  Marquess  (VIII.  77,  I.  R. 
9  C.  L.  96),  followed.    Pabkeb  v.  M'Hugo      Q.  B.  IX.  81 

2. Ss.   4,  5  —  Judgment   on  writ   of  revivor  ^^  Costs.] 

The  plaintiff  is  entitled  at  his  own  risk  to  a  writ  of  ca. 
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DBBTOB8'    ACT    (Ir.),    1872-cofi/inucd. 
amount  of  a  debt  and  coBts  of  revivor  after  the  passing  of  the 
Debtors'  Act  in  respect  of   a  judgment  marked  before    it. 
WOGAN  r.  Chamnbt.  -  -  -  C.  C.  VIII.  M.  220 

3. Ss.  4,  b— Principal  sum  due  before  pasting  of  the 

Act — Interest  accruing  after  it — Judgment — Arrest,']  Where, 
after  the  passing  of  the  Debtors'  Act  (Ir.),  1872,  an  agreement  is 
concluded  between  a  debtor  and  creditor,  by  virtue  of  whicJi  a 
princii»l  debt  due  before  the  passing  of  the  Act  and  interest 
computed  thereon  up  to  the  date  of  the  agreement  are  consti- 
tuted one  integral  debt,  and  made  a  new  starting  x)oint  as  such 
in  the  dealings  between  the  parties,  bearing  interest  on  the 
gross  amount,  it  is  not  competent  to  the  creditor  to  arrest  the 
debtor  under  a  eo.  sa,  on  foot  of  a  judgment  in  respect  of  the 
liability  so  incurred.    Abkins  v.  Magbath    -    C.  P.  VIII.  21 

4. S.  6 — Arrest  on  civil  bill  decree  for  debt  contracted 

after  passing  of  Act—Mis-statemeiU  of  date— Alteration  of  de- 
cree— Habeas  corpus — Discharge  of  prisoner.]  A  civil  bill  pro- 
cess was  brought  against  defendant,  not  specifying  the  date 
when  tlie  debt  accrued,  for  a  debt  which  in  fact  accrued  after 
the  passing  of  the  Debtors'  Act  (Ir.),  1872,  and  the  defendant  not 
appearing,  a  decree  was  granted  for  the  amount.  The  entry  of 
the  decree  in  the  book  of  the  clerk  of  the  jieace  did  not  specify 
the  date  when  the  debt  accrued,  or  whether  execution  was  to  be 
against  the  person  or  goods  of  the  defendant.  The  decree  was 
filled  up  by  the  clerk  of  the  plaintiff's  attorney  with  an  award 
of  execution  against  the  goods;  but  afterwards  the  attorney, 
without  any  fraudulent  intention,  inserted  in  the  decree  the 
words  "  in  the  year  1871,"  bs  being  the  dat«  when  the  debt  ac- 
crued, and  induced  the  derk  of  the  -peace  to  alter  the  award  of 
execution,  making  same  against  the  body.  The  chairman,  mis- 
led by  the  decree  as  altered,  signed  same ;  and  the  defendant 
was  arrested  on  foot  of  the  decree  after  the  coming  into  opera- 
tion of  the  Debtors'  Act : — Held,  that  the  debtor  was  entitled 
to  be  discharged  from  custody,  on  a  writ  of  habeas  corpus, 
lie  Keaesb        -       -       -      Q.  B.  VII.  M.  641;  VIII.  14 

6. S.    6 — Attachment — Itcnt    due   by   tenant    under   the 

Court— Zb  &  36  Vic,  c.  57 — Jurisdiction.]  A  tenant,  under  the 
Court  of  Chancery,  held  under  a  lease  executed  before  the  ]3ass- 
ing  of  the  Debtors'  Act  (Ir.),  1872.  Kent  accrued  due  after  the 
IMfcssing  of  the  Act,  but  before  it  came  into  oi)eration.  A  con- 
ditional order  for  an  attachment  of  the  tenant  for  uon-x)ayment 
of  this  rent  was  granted  by  the  Receiver  Master,  but  the  Regi- 
strars refused  to  issue  it.  Upon  an  application  to  the  Court, 
the  Lord  Chancellor  declined  to  direct  the  Registrars  to  issue 
the  conditional  order.    lie  Galls,  Minors         -      C.  VII.  29 

6. S.  6 — Debt  contracted  after  passing  of  Act—  Balance 

of  running  account — Interest  on  debt — Discharge  of  debtor — 
Setting  aside  ca.  sa. — Indorsement  of  particulars.]  Where 
a  running  account  opened  before  the  passing  kA  the  Debtors' 
xVct  (Ir.),  187^,  is  continued  subsequently,  and  the  various 
debtor  and  creditor  dealings  between  the  parties  have  been 
treated  as  one  integral  transaction,  and  the  final  balance  ac- 
cruing upon  the  whole  account  is  not  ripe  for  action  or  re- 
covery until  after  the  iiassing  of  tlie  Act,  it  is  not  competent 
to  the  creditor  to  arrest  the  debtor  under  a  ca.  sa,  issued  on 
foot  of  a  judgment  recovered  for  the  balance  of  the  account. 
Where  a  princiixil  debt  has  been  contracted  before  the  passing 
of  the  Debtors'  Act  (Ir.),  1872,  for  which  judgment  has  been 
recovered  after  the  passing  of  the  Act,  it  is  not  competent 
to  the  judgment  creditor  to  arrest  the  debtor  for  interest 
upoii  the  judgment  debt  accruing  after  tlie  passing  of  the  Act. 
Where  a  debtor  had  been  arrested  under  a  writ  of  ecu  sa. 
issued  after  the  commencement  of  the  Debt<»«'  Act  (Ir.),  1872, 
for  a  debt  contracted  after  the  passing  of  the  Act,  the 
writ  will  be  set  aside.  lie  Byrne  (VII.  60),  distinguished. 
M'Carthy  r.  M'Carthy  -  -  C.  C.  VII.  177 

7, S.   6 — Debt   contracted   after  2>a»«i'iJ(7   of  the   Act- 
Discharge   of  debtor.]    A  verdict  liaving  been  had  for   the 
plaintiff  on  the  trial  of  an  interpleader  issue,  to  ascertain 
the  ownership  of  a  chattel  which  had  been  seized  by  the  defen- 


DEBTOBS'  ACT  dr.).  1872-H»n/iHM€<f. 
dant  on  August  29,  1872,  under  a  writ  of  H.  fa.,  the  plaintiif, 
after  the  passing  and  before  the  oommencemeut  of  the 
Debtors'  Act  (Ir.),  1872,  issued  a  writ  of  ecu  sa.  for  the  cwsts 
of  the  trial,  and  thereuiwn,  after  the  oommenoement  of  the 
Act,  arrested  and  imprisoned  the  defendant.  On  motion  it 
was  ordered  that  the  debtor  be  discharged  from  custody,  but 
the  CV>urt  refused  to  set  aside  the  writ  of  ea.  sa.    Re  Bibks 

[C.  C.  VII.  60 

8.- S.   6 — Debt   accruing   before  jmssing    of  Aet—Itint 

accruing  after,  under  an  agreement  of  tenancy  executed  prwr 
to  1872 — Direction  to  officer  to  issue  vcrit  of  ca.  sa.]  A  motion 
for  the  officer  to  issue  a  writ  of  ca.  sa.  waa  directed  to  be  ou 
notice  where  the  judgment  was  for  half  a  year  s  rent  which 
did  not  commence  to  accrue  until  after  the  passing  of  the 
Act,  and  subsequent  thereto  had  fallen  due,  under  a  contract 
of  tenancy  executed  inrior  thereto.    King  v.  Ken  nan 

[C.  C.  VIII.  M.  674 

9. S.    6  —  Default   by   solicitor   in   payment   of  money 

ordered  by  the  Court  to  be  paid.]  A  solicitor,  acting  under  a 
ix>wer  of  attorney,  received  money  of  a  client;  on  a  petition 
being  presented  against  him  he  was  ordered  to  jiay  £100  within 
10  days,  and  h©  paid  £40  on  foot  thereof.  A  motion  for 
attachment  having  been  made,  he  claimed  certain  credits,  and 
was  directed  to  pay  the  bahince  within  a  month.  The  balance 
not  having  been  jiaid,  on  a  motion  for  attachment  it  was 
granted  unless  one  half  the  money  were  paid  within  a  month' 
and  the  other  half  witldn  two  mouths.    Be  Wogan 

[B.  VIII.  M.  136 

10. S.  5 — Judgment  for  debts  accrued  before  and  after 

passing  of  Act— Amendment.]  Where  judgment  was  recovertd 
against  a  defendant  for  two  gales  of  rent,  one  of  which  accrued 
due  before  and  the  other  after  the  passing  of  the  Debtors'  Act 
(Ir.),  1872,  the  Court  allowed  the  plaintiff  to  amend  the  judg- 
ment by  striking  out  the  cause  of  action  accruing  subsequently 
to  the  passing  of  the  Act    Shaw  v.  Dunlop  C.  C.  VIII.  76 

11.  — ^  S.  6 — Motion  to  discharge  defendant,  and  set  aside 
icrit  of  ca.  sa.]  A  motion  to  discharge  a  defendant  who  had  been 
arrested  after  the  passing  of  the  Debtors*  Act  (Ir.),  1872,  vas 
granted,  but  the  Court  refused  to  set  aside  the  writ  of  ea.  sa. 
Glascott  v.  Byrne        -  -  •  E.  VII.  M.  161 

12. S.  6  (4) — Attachment — Non-payment  by  attormy  of 

money  ordered  to  be  paid  by  him  as  an  officer  of  the  Cowrt^ 
Adjudication  of  bankruptcy  subsequent  to  order — B.  A.  Act^ 
1872,  <!ee.  26.]  Where  def.ault  has  been  made  by  an  attorney 
in  i)ayment  of  a  sum  of  money,  when  ordered  to  pAy  the  same 
in  his  character  of  ian  officer  of  the  Court  making  tlie  order, 
within  section  5,  sub-section  4  of  the  Debtors'  Act,  1872,  a  writ 
of  attachment  for  the  non-x)ayment  is  a  matter  of  right,  and 
tlie  Court  has  no  jurisdiction  to  refuse  it,  notwitlistanding  tliat 
subsequent  to  the  order  for  pa3rment,  the  defaulter  lias  been 
adjudicated  a  bankrupt,  and  has  obtained  a  x>rotection  order 
from  the  Court  of  Bankruptcy,  and  passed  Ids  £nal  examina- 
tion, not  however  having  obtained  his  certificate  of  conformity. 
Kvans  v.  Bear  (L.  R.  10,  Ch.  76),  followed.    Be  A.  B. 

[Q.  B.  XI.  90 

13. S.  6  i4i)— Non-payment  of  money  due  by  a  solicitor  to 

a  client— Attachment.]  A  solicitor  who,  acting  under  a  power 
of  attorney,  receivt'S  money  for  a  client  and  neglects  to  pay  it 
over  when  ordered  by  the  Court  to  pay  the  samo  in  hia 
character  of  solicitor,  is  guilty  of  misconduct  in  resped  of 
which  an  attachment  may  be  issued  against  him  within  the 
35  &  36  Vic,  c.  65,  sec.  5,  sub-sec.  4,  although  his  default  may 
be  occasioned  by  inability  to  pay.    Be  W.  B.  VIII.  61 

14. Ss.  6,  S— Committal— Disobedience  of  order  to  lodge 

money  in  Court— Committal  not  showing  in  what  capacity 
party  was  liable— Indefinite  term  of  imprisonment.]  \N^ere 
an  order  was  made  by  a  County  Court  Judge,  stating  that  a 
civil  bill  had  been  brought  by  an  administrator  for  admin  is- 
tration  of  assets,  against  the  defendant,  alleging  that  she  liad 
possessed  herself  of  the  assets ;  that  ehe  had  been  ordered  to  pay 
igitized  b_, 
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iuio  Court  £25,  part  of  the  property  of  wliich  she  had  possessed 
herself,  but  that  she  liad  not  oomplied;  and  after  declaring 
that  she  had  been  adjudged  guilty  of  contempt  for  di^bodienoe 
of  said  order,  oniered  her  to  be  committed  to  prison  until  she 
should  comply  tlierewith,  or  until  she  should  be  sooner  dis- 
diarged  by  competent  authority,  and  in  due  course  of  law :  — 
Heldy  that  the  order  was  invalid,  on  the  ground  that  it  should 
h.ive  shown  tliat  the  case  came  within  the  exceptions  to  the 
tifth  section,  and  on  the  further  ground  (May,  C.  J.,  diss.)^  that 
it  should  have  appeared  tliereby  that  the  imprisonment  was 
not  fo  extend  beyond  the  period  of  one  year,  limited  by  the 
fcixth  section.    Jie  Byrne  -  -    Q.  B.  D.  XIV.  115 

15. S.  6 — Application  for  committal  for  non-payment  vf 

debt—Decree  out  of  date.]  A  decree  on  whicfa  an  application 
for  an  order  for  committal  was  made  had  become  out  of  date 
through  not  being  renewed : — Held,  that  it  ghould  be  renewed 
before  the  application  should  be  made.    Champ  v.  Uhahp 

Ca.  S.  XI.  M.  346 

16.— "S.  6 — Commitment  to  prison — Payment  by  instal- 
menti^Default — Arrangement  with  creditors — Composition  to  be 
paid  through  o/Reial  assignee — Secured  creditor  failing  to  value 
his  security — Obligation  of  debtor  to  tender  the  composition  to 
such  creditor— O.  O.,  1872,  85,  89.]  A  defendant  who  had  been 
ordered  to  pay  the  plaintiffs  their  debt  by  instalments,  and 
made  default  in  so  doing,  oomjiounded  ^vith  his  creditors,  who 
af^reed  to  accept  a  comi)osition,  to  be  paid  to  them  through  the 
official  assignee,  as  trustee.  The  plaintiffs,  who  had  been  re- 
turned by  the  defendant  as  fully  secured,  were  not  tendered  or 
paid  any  part  of  the  composition,  as  they  had  not  valued  Uieir 
security  and  proved  for  the  balance.  The  plaintiffs  having 
mored  to  commit  the  defendant  to  prison  for  default  in  paying 
the  instahnents  ordered  by  the  Court  i-^Held,  tiiat  the  default, 
if  any,  committed  by  the  trustee  in  not  tendering  the  composi- 
tion to  the  plaintiffs  was  not  default  by  the  debtor,  and  that 
the  phuntiffs  should  first  have  valued  their  security;  and, 
therefore,  that  the  plaintiffs  were  not  remitted  to  their  original 
rights.  Edwards  v.  Coombe  (L.  R.  7,  O.  P.  519),  and  Tea  Co., 
Limited  v.  Jones  (43  L.  T.  N.  S.,  255),  distinguished.  National 
BriLDixG  AXD  Land  Ixvestmbnt  Co.  r.  Anon. 

[E.  D.  XVII.  12 

17. S«  6 — Conditional  order  for  committal — Non-service 

vithin  time  for  showing  cause — Evading  service — Making  order 
absclute.}  A  conditional  order  for  attachment  was  not  able 
to  Ix-  sen-ed  for  some  time  after  the  date  for  making  it  absolute 
expired,  as'  the  defendant  evaded  service.  A  service  being 
made,  a  notice  of  motion  to  make  the  order  absolute  was  served, 
aud  on  its  coming  on  the  defendant  applied  for  an  adjournment, , 
which  was  granted;  on  it  coming  on  again  on  the  day  to 
which  it  was  adjourned  the  defendant  did  not  ai)pear.  The 
order  was  made  abe^lute.    Wilson  v.  Donnell 

[C.  C.  VIII.  J£.  664 

18. 8.   6  —  Costs    of    non-suit — Order    for    payment — 

Discretion  as  to  granting — Jurisdiction  in  Consolidated 
ChamberJ]  A  plaintiff  not  having  proceeded  to  trial,  the  de- 
fendant,  after  the  lapse  of  three  terms,  obtained  an  order  direct- 
ing him  to  proceed,  or  that,  in  default,  the  action  be  dismisBecl 
with  oouts.  The  plaintiff  neglecting  to  proceed,  tlie  action  was, 
by  subsequent  order,  dismissed  with  costs.  On  motion  by  the 
defendant,  the  Court,  holding  that  the  costs  constituted  a  debt 
within  the  Debtors'  Act  (Ir.),  1872,  sec.  6,  ordered  tliat  the  costs 
m  taxed,  together  with  the  costs  of  the  motion,  be  paid  by 
monthly  instalments.  Queer e,  whether  a  judge  has  jurisdic- 
tion, in  Consolidated  Chamber,  to  make  an  order  for  payment 
mid^r  the  Debtors'  Act  (Ir.),  1872,  s.  6?    Holland  v.  Read 

[C.  C.  VIII.  168 

19 .8.  6— County  Courts  Act,   1877,   s.  55— Committal 

order— Uight  of  appeal — Costs — Counsel's  feci  An  appeal 
lies  from  a  committal  order  made  by  a  County  Court  Judge 
mider  the  Debtors'  Act,  1872.  In  such  a  case  the  Court  lias 
power  to  certify  for  counsel's  fee.  (By  Sherlock,  Serjeant, 
Judge  of  Assize.)    Bbodbrick  r.  Wilkinson 

[Cir.  Cas.  XV.  68 
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JJO. S.  6 — Debt  incurred  after  passing  of  Act — Costs 

— Payment  by  instalmsnts — Proof  of  meanS'l  Coots  by  the 
final  order  in  a  cause  liaving  been  awarded  to  be  paid  by  the 
plaintiff  to  the  defendant,  and  default  in  payment  having  been 
made,  the  defendant  applied,  under  35  &  36  Vic,  c.  57,  s.  6,  for 
an  order  for  payment  by  instalments,  but  without  grounding 
the  application  on  any  proof  of  the  plaintiff's  means  of  payment. 
The  Court  refused  the  motion.    Stubgeon  r.  Bobinson 

[B.   VIII.  13 

21. S.  6 — Examination  as  to  means— Notice  of  applica- 
tion—O.  O.  Hil.  Term,  1873,  r.  3.]  A  motion  for  a  viva  voce  exa- 
mination of  a  debtor  under  the  3  G.  O.  Hilary  Term  1873,  for 
the  purpose  of  proving  his  means  of  paying,  l^efore  the  hear- 
ing of  an  application  for  payment  or  committal  under  the 
Debtors'  Act,  1872,  s.  6,  was  refused.    Williams  v.  Feb 

[Vac.  J.  XII.  138 

22. S.  6 — Instalment  order- Constable  in  Poyal  Irish 

Constabulary.]  An  instalment  order  was  made  against  a  con- 
stalile  in  the  Boyal  Irish  Constabulary,  Fitzmaubiob  v. 
Lyons      -  -  B.  D.  XXVI.  M.  348 

23. S.  6 — Jurisdiction  of  judge  in  Consolidated  Cham- 
ber.] A  judge  has  jurisdiction  in  Consolidated  Chamber  to 
make  an  order  under  the  Debtors'  Act,  1872,  s.  6,  1  G.  O., 
1873,  against  a  defendant  for  payment  of  a  debt  due.  0' Don- 
nell V.  Smith  (VIII.  32),  not  followed.    Bbabdon  v.  Hates 

[C.  C.  VIII.  U6 

24. S.  B— Motion  for  committal.]    A  motion  for  com- 

mitfcLl  under  sec  6  was  refused  when  it  appeared  that  the 
pa>inent  of  the  siun  would  absorb  the  defendant's  means  of 
living  for  the  time  being.    Sommet  r.  Dobney 

[a.  B.  VII.  M.  684 

25 S.  6 — Motion  to  compel  sheriff  to  return  committal 

order.]  Tlie  Court  granted  a  motion  to  compel  a  sheriff  to 
return  a  committal  order  made  under  the  Debtors'  Act  (Ir.), 
1872.    O'Donnell  r.  Gbimshaw      -       Ct.  B.  VII.  M.  684 

26 S.  6 — Notice  to  defendant  of  motion   for  arrest.] 

The  Court  refused  to  order  the  arrest  of  a  defendant  for  non- 
oompliance  witli  an  order  for  payment  of  a  debt  by  instal- 
ments, when  no  notice  of  the  motion  had  been  served  on  him. 
Johnston  r.  Acklam  -  -  C.  C.  X.  J/.  676 

27. S.  8 — Order  for  payment — Means  to  pay — Bill  of 

sale  given  by  judgment  debtor — Disputed  validity.]  Where,  on 
a  motion  for  an  order  for  pajnnent  of  a  judgment  debt  under 
the  Debtors'  Act  1872,  sec.  6,  the  question  whether  the  defend- 
ant was  possessed  of  means  to  pay  depended  on  whether  or 
not  a  bill  of  side  which  he  had  given,  and  which  had  been 
Eet  up  as  against  an  execution,  was  fraudulent  and  void,  the 
motion  was  refused,  the  plamtiff  being  left  to  his  remedy  by 
an  interpleader  issue.    Sweeny  r.  Goulding 

[C.  P.  D.  XV.  47 

28. S.  6—1  G.  0.  IQ7Z— Order  for  payment— Proof  of 

means — Jurisdiction — Practice.]  A  motion  for  an  order  for 
payment  under  the  Debtors'  Act  1872,  s.  6,  1  G.O.  1873,  should 
be  made  to  a  Judge  in  Chamber  and  not  to  the  Court  in  banco. 
Where  an  order  for  payment  is  applied  for,  under  the  Debtors' 
Act,  1872,  s.  6,  it  must  be  shown  that  the  person  making 
default  either  has,  or  has  had  since  the  date  of  the  order  or 
Ijudgment,  the  means  to  jmy  the  sum  in  respect  of  which  he 
has  made  default.     Anon.  -  -  B.  VIII.  206 

29. S.   6 — Order   for  payment — Costs   of  motion.]     A 

motion  that  the  plaintiff  should  pay  £56  188.  8d.,  the  costs  of  a 
judgment  of  non-suit  and  the  costs  of  the  motion,  was  granted, 
such  payment  to  be  made  within  a  month  where  it  appeared 
that  the  plaintiff  had  a  pension  of  £75  from  Government  and  a 
salary  of  £30,  and  he  did  not  appear  on  the  motion.  White  i. 
Power C.  P.  VIII.  M,  375 

30. S.  6 — Order  for  payment — Motion  at  Chambers — 

Judicature  Act,  1877,  s.  44 — 0.  LIII.]  A  motion  for  payment 
under  sec.  6  is  moveable  at  Chambers.    Eomont  v.  O'Riobdan 

[B.  D.  XII.  M. 
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81« 8.  e— Order   for  payment—Proof  of  means.]    An 

order  for  payment  or  committal  under  sec.  6  will  not  be  granted 
where  the  Court  is  satisfied  that  the  defendant  has  no  means ; 
but  the  defendant  will  not  be  given  the  costs  of  the  motion. 
M*Laiighlan  r.  Bbown       -  -  B.  D.  XII.  M.  89 

32. S.  6— OrJfr  for  payment  hy  instalments  without  al- 
ternative committal.]  A  motion  for  an  order,  under  ther  Debtors* 
Act  (Ir.),  1872,  s.  6,  1  G.  O.,  1873,  against  a  defendant,  for 
payment,  should  be  made  to  a  judge  sitting  in  eamcrd. 
O'DoNNELL  r.  Smith      -  -  -  C.  C.  VIII.  32 

33. 8.   6— Order    for  payment— Proof  of  means.]     It 

must  be  shown  that  the  defendant  could  or  ought  to  pay  the 
debt ;  and  no  order  will  be  made  where  it  is  shown  that  the 
defendant  has  not  any  means.      Foster  v.  Stackpoolb 

[C.  P.  D.  XII.  M.  36 

^^' 8.  S-^ Order  for  payment   hy  instalments— Co jn- 

mittal  order  for  non-payment.]  Where  an  order  to  pay  a  debt 
by  instalments  has  been  made  under  the  Debtors*  Act  (Ir.),  1872, 
a  committal  order  cannot  be  made  for  non-payment  of  several 
instalments.    Laxgford  r.   Laracy  B.  D.  XVIII.  39 

36.- S.  6 — Order  for  committal  before  order  for  instal- 
ments—County Court  Rules,  0,  XXI,  r.  15b— Amendment.] 
There  is  no  jurisdiotion  to  grant  an  order  for  committal  before 
an  instalment  order  is  granted,  or  to  amend  a  process  for  com- 
mittal to  one  for  payment  by  instalments.  Macphersox's 
Executors  v.    Walker  -  -       a.  8.  XII.  J/.  69 

38. S.    6  —  Payment     by     instalments.]     The     Court 

ordered  the  amount  of  the  defendants'  taxed  and  certified  bill 
of  costs  to  be  paid  by  instalments  of  £5  annually.  Moore  r. 
Gaussen  -  -  -  -       a.  B.  VIII.  M.  108 

37. 8.   6 — Payment  by  instalments — Costs.]    Wliere  an 

action  might  have  been  commenced  in  the  Civil  Bill  Court  only 
one  guinea  wa«  allowed  for  the  costs  of  a  motion  for  payment 
by  instalments.    Burton  r.  Carton 

[a.  B.  D.  XXIV.  M.  316 

33. S.  6  —  Proofs  in  application  under.]     It  must  be 

showii  that  the  defendant  was  able  to  pay  the  amount  of  the 
decree,  and  refused  to  pay  it.    O'Brien  v.  Carmody 

[a.  8.  VIII.  207,  note 

39. 8.   6- -Whole   dtbt   in  one   instalment.]    An  appli- 

tion  under  the  Act  for  an  order  that  a  whole  debt  l)e  paid  in 
one  instalment  should  be  either  on  notice,  or  a  garnishee  order 
applied  for.      Teblt  r.  Flynn       -    E.  D.  XXVI.  M.  626 

40. S.  6 — Instalment  process — Writ  of  execution — Judg- 
ment six  years  old— Leave  to  renew — Decree — 0.  XLII.y  rr.  1,  8, 
25.]  An  instalment  order  under  the  Debtors'  Act  is  a  writ  of  exe- 
cution under  O.  XLII.  r.  8.  Where  a  judgment  of  the  Superior 
Court  has  been  in  force  for  six  years,  after  that  time  leave  to 
issue  an  instalment  order  must  be  first  obtained,  and  unless  it 
has  been  obtained  a  process  thereon  under  the  Debtors*  Act  for 
payment  by  instalments,  or  for  committal,  will  be  dismissed. 
An  instalment  order  will  not  be  made  when  the  decree  of  the 
County  Court  Judge  has  not  been  renewed  at  the  end  of  the 
year.    Sexton  v.  Dunbar     -  -     Bee.  C.  XXVII.  140 

41. S.  7 — Application  for  discharge  of  married  voman.] 

A  married  woman,  a  defendant  with  her  husband,  was  arrested 
under  the  Debtors'  Act,  upon  an  affidavit  stating  that  she  in- 
tended to  leave  Ireland.  An  application  for  her  discharge  was 
granted,  it  not  being  shown  that  she  had  any  such  intention, 
and  on  her  undertaking  not  to  bring  an  action.  Willis  r. 
DOWDALL      -  -  -  -  -      C.  C.  X.  Jf.  664 

43. S.  1— Committal  order.]    A  committal  order  against 

a  defendant  about  to  leave  Ireland  can  only  be  obtained  where 
the  plaintiff  might  have  occasion  to  use  the  defendant's  evi- 
dence at  the  trial    Anon.         -        -         C.  P.  VII.  M.  669 
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43. 8.  1— Defendant  about  quitting  Ireland— Arreft-^ 

Discharge  on  judgment  being  signed.]  When  judgment  Lu 
been  marked,  a  defendant  who  has  been  arrested  as  being  about 
to  leave  the  country  must  be  discharged.  Ulster  Bank  r. 
Stewart C.  P.  D.  XV.  if.  195 

4^.  8.  7  —  Defendant  about  to  quit  Ireland  — Pre- 
judice to  plaintiff  in  prosecution  of  action— Arrest  of  dt- 
fendani.]  An  order  will  not  be  made  under  35  and  36  Tic.,  c. 
67,  sec.  7,  to  arrest  a  defendant  about  to  quit  Ireland,  unless 
it  is  shown  tliat  his  absence  would  materially  prejudice  the 
plaintiff  in  relation  to  the  steps  necessary  to  be  taken  in  the 
prosecution  of  his  action  before  final  judgment  M'Blaix  r. 
Weir Q.  B.  VIII.  31 

45. — ^8.  7  —  Defendant  about  quitting  Ireland  —  Preju- 
dice to  plaintiff  in  prosecution  of  action — Arrest— Delay  in 
making  judgment — Varying  order.]  Where  a  defendant  had  re- 
moved all  his  effects,  and  was  about  quitting  Ireland,  and  it  was 
sworn,  on  behalf  of  the  plaintiff,  that  efforts  made  to  discover 
the  place  to  which  the  effects  were  removed  had  failed,  but  that, 
if  the  defendant  were  arrested,  it  could  be  discovered,  and  that, 
if  he  were  permitted  to  leave  Ireland,  there  would  be  no  um 
in  proceeding  with  the  action: — Held,  that  it  waa  suflBciently 
shown  that  the  absence  of  the  defendant  would  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action,  for  the 
purpose  of  an  order  under  35  and  36  Via,  c.  57,  s.  7,  to  lia\e 
the  defendi^nt  arrested.  Where,  after  the  defendant  had  been 
arrested  under  35  and  36  Via,  c.  57,  s.  7,  the  plaintiff  delayed 
marking  judgment  beyond  the  time  when  he  could,  and  reasou- 
ably  ought  to,  have  marked  it,  admitting  that  nothing  was  to 
be  obtained  by  marking  it,  and  avowing  that  he  would  not  mark 
it,  and  required  the  defendant  to  be  detained  in  custody  merely 
for  the  purjjose  of  putting  pressure  on  him: — Held,  that  the 
order  for  the  defendant's  imprisonment  should  b©  varied,  under 
6  G.  R.,  1873,  by  reducing  the  period  within  wliich  he  ym  to 
be  imprisoned.  The  object  of  the  7th  sec.  of  the  Debtor*' 
Act  (Ir.),  1872,  is  to  secure  the  presence  of  the  defendant  within 
the  jurisdiction,  so  that  the  proceedings  of  the  plaintiff  in 
prosecuting  his  action  may  be  rendered  of  avail  up  to  the 
marking  of  final  judgment.  Uiwn  final  judgment  being  marked, 
the  order  for  the  defendant's  arrest  would  be  annulled.  And 
it  would  be  expedient  that  orders  under  that  section  should 
provide  tliat  U]X)n  the  marking  of  final  judgment  the  defendant 
should  bo  discharged  from  ciistody.    Hester  r.  Btrnb 

[C.  C.  VIII.  63 

46. 8.  1 -'PrquiHitrs  of  affidavit  to  obtain  eommHtmnt 

order — Concealment  of  facts  from  judge — 6  O.O.y  1872.] 
An  order  to  arrest  a  defendant  under  the  Debtors'  Act  (Ir.), 
1872,  sec.  7,  should  not  be  made  except  on  affidavits  which  show 
in  wliat  way  the  absence  of  the  defendant  from  Ireland  will 
materially  prejudice  the  plaintiffs  in  the  prosecution  of  their 
action.  A  defendant,  arrested  and  committed  to  prieon  upon 
an  order,  founded  on  an  affidavit,  merely  stating  that  tho 
plaintiffs  will  be  materially  prejudiced  in  the  prosecution  of 
their  action  by  the  absence  from  Ireland  of  the  defendant,  but 
not  showing  how,  will  be  discharged  from  custody  without 
terms.  Cpon  a  motion  to  discharge  from  custody  a  prisoner 
arrested  pursuant  to  an  order  under  sec.  7  of  the  Debtors'  Act, 
the  plaintiff  will  not  be  permitted  to  supplement  the  affidavit 
on  which  the  order  was  obtained: — Semble,  that  the  conceal- 
ment by  the  plaintiffs  of  material  facts  from  the  judge  who 
makes  the  order  is  ground  for  discharging  it,  if  the  facts  con- 
cealed would  liave  been  calculated  to  influence  him  to  refute 
the  order  in  tlie  first  instance.    Lixdsat  v,  Hughes 

[C.  C.  X.  63 

47. 8.  12  —  Debtor     absconding    with    property    four 

months  before  being  adjudicated  bankrupt — Arrest  for  felony 
— Subsequent  adjudication — Felony ,  when  complete— Justifica- 
tion of  arrest.]  A  justice  of  the  peace  is  not  warranted  in 
causing  a  trader  to  be  arrested  for  felony  under  the  12th  sec.  of 
the  Debtors'  Act  (Ir.),  1872,  upon  an  information  that  such 
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DEBTOBS'  ACT  (Jr.),  IG72- continued. 
trader  was  leaving  Ireland,  and  taking  with  him  part  of  his 
property  to  the  amount  of  £20  or  upwards,  which  ought  by 
law  to  be  divided  among  his  creditors,  unless  it  appear  that,  at 
the  time  of  the  arrest,  the  debtor  had  been  adjudged  bankrupt 
or  presented  a  petition  for  arrangement,  even  though  within  four 
months  afterwards  he  be  adjudged  bankrupt,  or  presents  such 
petition  for  arrangement,  as  until  that  takes  place  the  debtor 
does  not  become  guilty  of  the  felony  in  such  case  created  by 
the  statute.    Scott  r.  Coates  -  .   Q.  B.  X.  166 

48. S.  12  —  Debtor     absconding    with    property    four 

months  before  being  adjudicated  bankrupt — Arrest  for  felony — 
Subsequent  adjudication — Felony,  when  complete — Justification 
of  arrest—Pleading.']  A  justice  of  the  i)eace  is  not  warranted 
in  causing  a  trader  to  be  arrested  for  felony  under  the  12th 
sec.  of  the  Debtors'  Act  (Ir.),  1872  (52  &  33  Vic,  o.  62),  upon 
an  information  that  such  trader  was  leaving  Ireland  and  taking 
with  him  jart  of  his  property  to  the  amount  of  £20  or  up- 
wards, which  ought  by  law  to  be  divided  among  his  creditors, 
unleBs  it  appear  that  at  the  time  of  the  arrest  the  debtor 
lud  been  adjudged  bankrupt  or  had  presented  a  petition  for 
arrangement,  even  though  within  four  months  afterwards  he 
be  adjudged  bankrupt  or  presents  such  petition  for  arrange- 
ment, OS  until  tliat  takes  place  he  does  not  become  guilty  of 
the  felony  in  such  case  created  by  the  statute.  Scott  v. 
MTiCKEBS  -  -  -  -      '    -  -         B.  X.  137 

49. S.  13  —  Criminal  prosecution — Debtor  fraudulently 

making  away  with  property.]  A  criminal  prosecution  was 
instituted  against  a  debtor  for  making  away  with  his  property 
after  a  decree  of  the  County  Court  had  been  obtained  against 
\nm:— Held,  that  the  Crown  should  not  interfere  with  matters 
of  the  kind  where  the  alleged  transaction  was  in  the  course 
of  business  in  the  open  market,  and  without  attempt  at  oon- 
Dpolment  or  disguise.  (By  Palles,  C.B.)  R.  (Hunteb)  v. 
C'osTELLO  -  Cir.  Cas.  XXVII.  M,  402 

Detention  of  prisoner  attached  for  contempt  of  Coiu't 

[XIII.  U8 
See  Contempt  of  Court.    2. 

Sheriff's  fee  for  execution  of  committal  order    XXV.  87 

See  Sheriff.    21. 

DEBTOB'S  STJMMOlirS. 

See  Cases  under  Bankruptcy— Debtor's  Summons. 

DECEIT.    Principal  and  agent— Liability  of  principal. 

[I.    M.    760 
See  Principal  And  Agent.    1. 

DBCLABATIOK 

of  Churchwardens— Pews  in  Parish  Cliurch        I.  J/.  47 

See  Pew.    1. 

BECLABATIGir  OF  TITLE. 

1. Construction    of — Supplying    words.]    Words    were 

supplied  in  construing  a  declaration  of  title  by  the  Landed 
Ktotates  Court  which  without  them  would  be  unintelligible, 
laving  regard  to  the  object  and  intention  of  the  declaration  as 
ap{)arent  from  the  recitals  and  context  of  it.  Billing  r.  Welch. 

[a.  B.  VI.  64 

2. Efi^ect    of.]     A  declaration  of  title   by   the  Landed 

Rotates  Court  has  the  same  validity  and  conclusive  effect  as  a 
conveyance  by  that  Court  of  the  fee-simple  to  a  purchaser. 
Hilling  r.  Welch         -  -  -  -    Q.  B.  VI.  64 

Sec  Cases  under  Practice-  Landed  Estates  Court- 
Declaration,  op  Title. 

DECBBE. 

See  Practice— Chancery— Decree. 

Practice— Civil  Bill  Court— Decree. 


DEED. 

of  Arrangement 

See  Bankruptcy— Deed  of  Arrangement. 


-  of    Separation — Trustee 
See  Husband  and  Wife. 
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Setting    aside — ^Uudue    influence 

See  Undue  Influence.    5. 

DEFAMATION. 

Libel     -  -  .  . 

Privilege 

Slander 


XXVI.  146 
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DEFAMATION— LIBEL. 

1. Black  List — Privilege.]  The  Court  is  not  to  be  con- 
sidered as  pronouncing  an  abstract  opinion  that  the  "Black 
List  *'  is  privileged-    Jones  v.  M'Govern       Q.  B.  I.  M.  33 

2. Black    List — Embarrassing    summons   and  plaint — 

Uncertainty — Malice.]  In  an  action  for  damages  for  a  publi- 
cation in  the  Black  List,  three  counts  of  the  summons  and 
plaint  were  for  libel,  and  two  for  false  representation.  The 
jury  found  for  the  plaintiff  upon  all  the  issues,  and  gave 
damages  generally.  Tlie  Court  held  that  he  was  entitled  to 
have  the  verdict  upon  the  libel  counts.  Whiteside,  O.  J.,  con- 
sidered there  was  evidence  of  express  malice.  O'Brien,  J.,  did 
not  think  so,  but  agreed  with  Fitzgerald,  J.,  tliat  the  counts  for 
false  representation  should  not  have  been  introduced.  Jones 
V.  M'Govbrn        -  -  -  .         Q.  B.  I.  3/.  369 

3. Cartoon — General    or    special    damages  —  Malice.] 

When  a  libel  is  contained  partly  in  a  picture  and  partly 
in  words,  evidence  as  to  the  general  effect  of  the  libel  is 
rightly  receivable ;  evidence  as  to  individual  words  is  only  ad- 
missible when  it  can  be  shown  they  have  a  special  meaning. 
Kenny  r.  The  Freeman's  Journal  Co.       E.  D.  XXVII.  8 

4. Evidence — Pleading — Pair  comment.]    The  plaintiff 

in  an  action  of  libel  having  deposed,  on  his  examination  before 
the  ''Pamell  Commission,"  that  the  defendant  was  a  land- 
grabber,  the  defendant  published  letters  denying  the  plaintiff 's 
statement  and  accusing  him  of  perjury.  In  an  action  of  libel 
brought  by  the  plaintiff,  to  recover  damages  for  this  accusation, 
the  defendant  pleaded  a  defence  of  fair  comment,  and  did  not 
justify.  At  tihe  trial,  evidence  liaving  been  given,  on  behalf 
of  the  defendant,  not  that  the  plaintiff  had  committed  perjurj-, 
but  that  what  the  plaintiff  stated  was  in  fact  untrue :  —Held 
that  such  evidence  was  admissible  under  the  defence  of  fair 
comment,  while  in  the  absence  of  a  plea  of  justification,  evidence 
that  the  plaintiff  had  committed  wilful  perjury  would  not 
have  been  admissible.    Joyce  v.  Monaghan 

[E.  D.  XXIV.  100 

6. Fair  comment — Pleading — Matter   of  public  interest 

—Reasonable  inference.]  In  an  action  of  libel  it  is  a  question 
of  law  whether  the  publication  complained  of  can  be  a  fair 
comment  U]X)n  the  matters  of  fact  averred  in  the  defence;  if 
it  might  be  so,  it  is  for  the  jury  to  say  whether  in  fact  it 
was  eo,  and  an  averment  of  the  defendant's  belief  of  its 
truth  is  not  a  good  defence.  When  a  matter  of  fact  set  forth 
in  an  alleged  libel  is  to  be  exoused  as  a  fair  comment  upon 
■other  facts,  that  fact  alleged  and  sough «  to  be  excused  must 
be  a  reasonable  inference  from  the  facts  alleged,  and  upon 
which  it  is  a  comment,  and  whether  the  fact  alleged  be 
capable  of  being  reasonably  inferred  from  such  other  facts  is 
a  matter  of  law.  Keports  of  Inspectors  of  Irish  Fisheries,  and 
of  Committees  of  the  House  of  Commons  are  matters  of  public 
interest.  L.  was  the  manager  of  the  Queen's  Printing  Office 
in  Ireland,  and  was  also  on  the  literary  staff  of  a  newsiJaper, 
published  in  Dublin,  called  the  "Freeman's  Journal,"  and 
in  the  habit  of  contributing  articles  to  it.  In  the  Litter 
capacity  he  wrote  two  articles  giving  publicity,  the  one  to  a 
rejiort  of  the  Insiiectors  of  Irish  FisherieA 
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a  report  of  a  Committee  of  the  House  of  Commons  upon  the 
Board  of  Public  Works  in  IrelancL  Both  these  articles  were 
published  before  the  reports  had  been  sent  to  any  of  the 
public  journals.  B.  "was  the  proprietor  of  a  newsjiaper,  also 
published  in  Dublin,  called  "  Saunders*  Irish  Daily  News." 
In  this  journal,  subsequent  to  the  publishing  of  the  article 
written  by  L.,  an  article  appeared  stating  that  copies  of  the 
official  reports  in  question  had  been  obtained  by  some  surrep- 
titious means  from  the  office  of  the  Government  printer,  and  that 
recently  the  office  could  be  got  at,  and,  owing  to  the  laxity  of 
administration,  one  particular  newspaper  could  be  accommo- 
dafcod  with  an  advance  copy  of  forthcoming  public  documents. 
In  an  action  of  libel  in  which  L.  was  plaintiff,  and  B.  defen- 
dant, the  plaintiff  complained  of  this  article  as  a  libel  referring 
to  himself,  and  after  setting  it  out  in  full  in  his  statement  of 
claim,  averred  that  it  attributed  to  him  dishonesty,  corruption, 
and  fraud.  Tlie  defendant  pleaded  a  special  defence,  which 
alleged  that  before  the  publication  complained  of  publicity  was 
given  by  the  plaintiff  through  an  article  written  by  him  in 
"Tlie  Freeman's  Journal,"  to  the  reports  mentioned,  before 
they  had  been  forwarded  to  the  I'ress,  or  were  procurable  by 
the  public;  that  these  facts  were  matters  of  public  interest, 
and  tliat  the  publication  complained  of  was  only  a  fair  and 
bond  Me  comment  on  these  facts.  The  defence  also  averred 
as  matters  of  fact  that  when  publicity  was  so  given  to  each 
of  the  reports  mentioned,  the  Queen's  Printing  Office  had 
them  for  the  purpose  of  being  printed,  and  that  the  day  before 
the  article  of  the  plaintiff  in  reference  to  the  House  of  Commons 
report  was  published,  the  plaintiff  had  stated  that  it  could 
not  be  procured  by  the  Press,  and  would  not  be  ready  for 
some  time.  There  was  a  further  statement  in  the  defence  of 
the  belief  of  the  defendant  that  the  information  enabling  the 
articles  of  the  pkintiff  to  be  written  could  only  have  been 
procured  from  the  Queen's  Printing  Office.  On  demurrer, 
Heldf  that  the  statement  of  defence  was  bad,  because  the  facts 
tlierein  alleged  did  not  afford  ground  for  a  reasonable  inference 
that  tlie  plaintiff  did  supply  the  information  by  reason  of 
which   the   articles   in    question   were  written.       IjEFBOT   v. 

BURNSIDE [B.   D.    XIII.   108 

6 Injunction.]     Although  the  Court  has  now  power  in 

actions  for  libel  or  slander  to  grant  interlocutory  injunctions, 
restraining  the  defendant  pending  the  trial  from  repeating  the 
alleged  libels  or  slanders,  yet  this  injunction  will  not  be  ex- 
tended grenerally  so  as  to  restrain  tlie  defendant  from  publish- 
ing defamatory  statements  of  the  plaintiff  further  and  other 
than  those  complained  of  in  the  writ  of  summons.  Smith  v. 
M'HUGH         .  -  a.  B.  D.  XXVII.  M.  888 

7. JustiUcation^-Libcllous  matter  contained  in  a  muni- 
cipal election  petition,  prepared  but  not  presented  and  adju- 
dicated upon — Publication  in  a  newspaper — Truth  of  state- 
ment in  petition  not  alleged,']  To  an  action  of  libel,  charging 
that  the  defendant  published  in  a  new8l)ai)er  a  statement  that 
a  petition  against  the  election  of  the  plaintiff  to  the  office  of 
Mayor,  on  the  grounds  of  intimidation  and  undue  influence, 
was  about  to  be  lodged  by  the  defeated  candidate  for  the 
Mayoralty,  it  is  not  a  justification  to  plead  that  the  defeated 
candidate  had  in  fact,  and  being  duly  qualified,  caused  a  peti- 
tion on  those  grounds  to  be  prepared,  which  he  was  about  to 
lodge  and  present  to  the  proi)er  legal  tribunal  for  the  purpose 
of  having  the  validity  of  the  plaintiff's  election  investigated  and 
determined ;  but  not  averring  tliat  the  matters  imputed  hy  tire 
petition  were  in  fact  true,  or  that  the  petition  had  been  made  in 
fact  the  subject  of  judicial  inquiry  and  adjudication.  Clbart  v. 
Lexthan  ...  -  Q.  B.  VIII.  146 

8. Payment  into   Court — Plea  of    apology— Plaintiff* s 

right  to  draw  out  money  in  part  discharge  and  proceed  with 
action-6  &  7  Vic,  e.  96,  *.  2—C.  L,  P,  Act,  1853,  ».  76— 
Judicature  Art,  sched.  r.  30  —  0.  XXX.  rr.  1-4.]  In  an 
action  for  libel,  where  the  defendants,  the  printer  and  pro- 
prietor of  a  daily  newspaper,  pleaded  apology  under  6  &  7 
Vic,  c.  96,  fl.  2,  and  paid  money  into  Court  in  full  patisfaction 


DEFAMATIOH-UBBIi-eon/totMd. 

of  the  plaintiff's  claim  and  said  money  was  drawn  out  of  Court 
by  the  plaintiff  before  trial,  without  the  defendants*  knowledf^ 
or  consent,  in  part  discharge  of  the  plaintiff's  daimz—Eeld, 
that  sec  2  of  Lord  Campbell's  Act  is  still  unrepealed ;  that  the 
plaintiff  was  not  entitled  to  draw  out  the  money  so  lodged  in 
part  discharge  of  his  claim  and  jirooeed  with  his  action ;  and 
that  it  must  re-lodge  the  money  in  Court  O'Connell  v.  Amott, 
(XV.  M.  311,)  approved.    Habris  r.  Arnott 

[B.  D    XXIII.  77 

0. Picture — Words — Evidence.]  "When  a  libel  is  con- 
tained i»rtly  in  a  picture  and  partly  in  words,  evidence  as 
to  the  general  effect  of  the  libel  is  rightly  receivable ;  evidmoe 
as  to  individual  wmxls  is  only  admissible  when  it  can  be 
shown  that  they  have  a  special  meaning.  Kennt  v.  Fbeevan's 
JorBNAL   Co.  -  -       B.  D.  XXVI.  M.  674 

10. Plea  of   apology  with  other  pleoM — Payment  into. 

Court.]  In  an  action  of  libel  tlie  defendant  cannot  plead  an 
apology  and  payment  of  money  into  Court,  under  Lord  Camp- 
Ijell's  Act,  along  with  a  traverse  of  the  defamatory  sense. 
Barry  v.  M'Grath      -  -  -  C.  F.  II.  M.  688 

11. Pleading — Leave   to  Me  a   further  defence.]    To  an 

action  for  libel  the  defendant  pleaded  a  denial  of  the  publication, 
a  traverse  of  the  innuendo,  and  a  plea  of  no  libel.  He  now 
moved  for  liberty  to  plead  a  further  defence  of  justification, 
averring  the  truth  of  the  statements  set  forth  in  the  {ireoedinpc 
portion  of  the  libellous  article,  and  averring  the  truth  of  the 
libel  as  a  commentary  on  the  acts  previously  stated:— FrW, 
tliat  leave  to  file  this  defence  should  be  giren,  the  plaintiff" a 
case  not  being  prejudiced  thereby.    Hooan  v.  Sutton 

[Q.  B.  II.  M.  24 

12.. Pleading— Innuendo— C,  L.  P.    Act,     1853,  *.  65— 

Demurrer — Amendment.]  Where  libellous  words  are  com- 
plained of,  without  any  innuendo,  the  plaint  is  sustainable 
if  the  words  are  capable  of  a  defamatory  meaning.  But  if  the 
words  are  pleaded  with  an  innuendo  imputing  a  meaningr 
which  they  are  capable  of  bearing,  that  meaning  must  be  a 
defamatory  one,  and  the  innuendo  must  be  incapable  of  any 
meaning  not  defamatory.  If  an  innuendo  be  capable  of  a 
meaning  not  defamatory,  the  count  will  be  held  bad  on  demurrer. 
In  such  a  case  it  Lb  unsafe  for  the  defendant  either  to  justify  or 
traverse— his  proper  course  is  to  demur.    HxwsoN  v.  Shxbht 

[B.  X.  173 

13 Plectding  double.]    The  Court  granted  a  motion  to 

traverse  the  publication  of  a  libel  on  a  post-card,  and  the  deft- 
matory  sense  charged,  together  with  a  plea  of  "no  libel." 
Alexandbr  v.  De  Burgh       -  -  Q.  B.  VII.  M.  648 

14. Publication  tending  to  injure  property-- Injunction 

— Jurisdiction,  Court  of  Chancery.]  Although  a  publication 
is  calculated  to  injure  property,  the  Court  has  no  jurisdiction 
to  restrain  it  by  injunction  merely  on  that  ground,  whether 
such  publication  be  libellous  or  not.  Where  the  defendants,  in 
bond  Me  belief  that  skates  about  to  be  introduced  by  the 
plaintiffs  were  an  infringement  of  the  defendants'  rights  under 
a  ixitent,  published  warnings  to  the  public,  intimating  that 
proceedings  would  be  instituted  to  prevent  such  infringement, 
the  Court  refused  to  grant  an  injunction  to  restrain  the  defen- 
dants from  continuing  to  publbh  sudi  statements,  and  further 
refused  to  compel  the  defendants  to  proceed  to  assert  their 
alleged  legal  rights.  Semble,  that  the  Court,  in  such  case, 
would  have  no  jurisdiction  to  compel  a  party  to  assert  his 
legal  rights.  Jlollins  v.  Einks  (L.  R.  13  Eq.  355),  and 
Azmann  v.  Lund  (L.  B.  18  Eq.  330)  are  overruled,  though 
not  in  terms,  by  the  PrudenticU  Assurance  Co,  t.  Knott 
(L.  R.  10  Ch.  142).  Dixon  v.  Holden  (L.  R.  7  Eq.  468)  dis- 
cussed. Haiiiiebsiiith  Skating  Rink  Co.  r.  Dcbun  Skat- 
ing Rink  Co. V.  C.  X.  134 

Action  in  Ireland  against  persons  outside  the  jurisdiction 

[XXV.  74 
See  Pbactice— Service.    46. 
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DEFAMATION-I.IBEIr-Mn/fnue(/. 

"BUck  List"— Pleading     -  -  •  I.  a/.  »6 

See  Pbactick— Common  Law— Pleading.    30. 
Injunction — Service  out  of  the  jurisdiction 

[XXVII.  M,  eas 

See  Practice— Sbbvicb.    28. 

- —  Interrogatories. 

Sec  PBAcmcK— DiscovEBT— Intebbogatories.    10,   11. 

Papal  Rescript  -  .  -  .  VII.  100 

See  Roman  Catholic  Clebgtman. 
Plea  of  apology  and  pi^Tnent  into  Court       XV.  3/.  311 

See  PBAoncB— Payment  oft  of  CorsT.    4. 
Printer  or  Compositor^— Liability  of        -        XXVI.  47 

See  Contempt  of  Ootjbt.    8. 
-- —  Privilege. 

See  Defamation— Privilege.    16. 


DEFAMATIOK— FBIVILBGB. 

1. A  letter  written  in  reply  to  another,  though  primd 

faeie  libellous,  will  be  privileged  if  the  writer  and  receiver 
occupy  confidential  positions  with  the  libelled  iMurty.  (By 
Hohnea,  J.)    Hopkins  v.  Sadlieb 

[Oy.  Ct.  A.  XXVII.  M.  697 

3. Publication  of  extracts  from  Regittcr  of  Judgments 

—Error— Ignorance— Absence      of      express     malice— Trade 
newspaper  pvhlishing  information  in  the  interest  of  subscribers 
-7  «fc  8  Ftc,  c.  90,  ss,  2,  5,  11— U  <fc  12  Fw.,  e.  120,  s.2— 
13  «jt  14  Tic,  e,  69-^1  <fe  32  Ftc,  e.  54— B  <fc  I  Act,  1857, 
9,  336.]    A  judgment  had  been  recovered  in  England  against 
the  plaintiff,  as  executor  of  his  father,  and  a  certificate  thereof 
had  been  r^^tered  in  Ireland  under  the  Judgments  iHxtension 
Act,  1868.    For  the  purpose  of  registering  it  under  7  &  8  Vic, 
c.  90,  a  mem(»'andum  pursuant  thereto,  certified  by  the  proper 
officer,  was  presented  to  the  Registrar  of  Judgments,  purport- 
ing to  specify  the  prescribed  particulars,  but  while  inserting 
the  plaintiff's  name  and  the  amount  of  the  judgment  against 
him,  the  memorandum  omitted  to  state  that  the  judgment 
had  been  obtained  against  him  in  his  character  as  executor. 
Ilie  judgment  was  thereupon  registered  erroneously,  as  if  it 
had  been  recovered  against  him  m  his  personal  capacity.    The 
defendants  were  proprietors  of  a  trade  newspaper,   entitled 
"Stubbs'  Weekly  Gazette."    In  the  column  headed  "Bonds 
and  Judgments,"  the  particulars  as  recorded  in  the  registered 
memorandum,  having  been  transcribed  from  the  register,  were 
published  verbatim,  without  actual  malice,  and  in  ignoraikie 
of  the  inaccuracy    of  such  {xirticulars.    The  plaintiff  brought 
an  action  for  libel,  alleging  by  innuendo  that  the  statement 
implied  that  the  judgment  was  an  existing  liability  against 
the  plaintiff^s  estate  and  effects,  that  the  judgment  creditors 
were  creditors  of  the  plaintiff,   and  that  he  was  imable  to 
discharge  his  obligations;  and  the  jury,  finding  that  the  pub- 
lication was  libellous,  awarded  damages  accordingly : —ITe/d 
(affirming  the  decision  of  the  Exchequer  Division — Barry,  J., 
(/vi.),  that  the  defendants  were    entitled  to    have  a  verdict 
entered  for  them,  on  the  ground  that  the  Reg^er  of  Judg- 
ments being  by  the  statute  made  public  for  the  purxxMes  of 
the  public  generally,  as  distinct  from  the  object  of  giving 
effect  to  the  right  of  judgment  creditors,   the  publication, 
for  the  benefit  of  the  public,  was  on  a  jirivileged  occasion, 
whether  or  not  registration  was  necessary  to  protect  the  judg- 
ment creditors'  right,  and  that  such  privilege  was  unaffected 
by  tUe  error,  as  it  was  transcribed  from  the  register  without 
notice,  negligence,  or  express  malica     Fleming  v.   Newton 
(1  H.  L.  C,  365)  applied.      Observations  of  Pallee,  C.B.,  in 
the  Court  below  (XXTV.  33)  on  M'Nally  v.   Oldham  (16  Ir. 
C.  L.  R.,  298),  and  Williams  v.  Smith  (22  Q.  B.  D.,  134), 
approved  by  O'Brien,  C.J.       Annalt  v.  Trade  Auxiliaby 
CoMPANT  B.  D.  XXIV.  29;   C.  A.  XXIV.    67 


DBPAMATIOlT-PBIVILBGB-fonrtntted. 

3. Libel — Post-eard— Publication,']   The  defendant  was  a 

trader,  and  the  plaintiff  one  of  his  customers,  and,  as  such, 
owed  the  defendant  a  sum  of  money,  for  the  payment  of  which 
the  defendant  applied  to  him.  The  plaintiff  being  imwell, 
directed  his  wife  to  write  to  the  defendant,  sending  him  at 
the  same  time  money  in  part  x)ayment  for  the  sum  due.  The 
defendant,  in  reply  to  this  letter,  wrote  in  reference  to  the 
baknce,  on  a  post-card  (which  was  transmitted  to  the  plaintiff 
through  the  Post  Ofiioe)  the  libellous  matter  complained  of. 
On  demurrer  to  a  plea  of  privileged  communication: — Held^ 
that  the  Court  should  take  judicial  notice  of  the  nature  of  a 
poat-card,  and  that  the  publication  could  not  be  taken  as 
necessarily  limited  to  the  plaintiff.  Heldy  further,  that,  assum- 
ing the  defendant  to  have  an  interest  in  writing  the  alleged 
libel,  a  communication  transmitted  by  means  of  a  post-card  is 
not  privileged.    Robinson  v.  Jones     -       B.  D.  XIII.  107 

4. Libel — Board  of  Guardians— Advertisement  for  sotiei- 

tor  ' '  other  than  the  late  solicitors  ^'—Innuendo."]  In  au  action 
by  a  former  solicitor  of  the  defendants'  for  damages  for  libel 
contained  in  an  advertisement  by  a  Board  of  Guardians  for  a 
solicitor  "other  than  the  late  solicitors  "r—ffcW,  that  the 
words  complained  of  were  not  in  themselves  libellous,  and  that 
the  occasion  was  a  privileged  one.    O'Hea  r.  Cobk  Boabd  of 

GUABDIANS 

[N.  P.  XXVI.  M.  336;   Q.  B.  D.  XXVI.  M.  611 

6. Libel — Letter  to  a  newspaper — Pleading."]    In  an  action 

by  a  member  of  a  Board  of  Guardians  against  a  dispensary  doctor 
claiming  damages  for  a  libellous  letter  published  by  the  defen- 
dant in  a  newspaper,  charging  the  plaintiff  with  being  insolvent 
and  unable  to  pay  his  debts,  and  not  being  an  independent 
Guardian,  the  defendant  pleaded  a  defence  relying  on  a 
speech  made  by  the  plaintiff  at  a  meeting  of  the  Board,  in 
which  he  opposed  the  payment  of  costs  incurred  in  a  sanitary 
prosecution  ordered  by  the  defendant,  which  speech  was 
published  in  the  newspaper,  and  the  defendant  averred  that 
he  was  privileged  therefore  to  publish  the  statement  in  order 
to  show  that  the  publio  ought  not  to  credit  the  plaintiff  in 
what  he  said  in  relation  to  the  defendant.  A  demurrer  to  this 
defence  was  allowed.     Mubpht  r.  IIalpin.    B.  VIII.  M.  611 

e. Libel— Reply  to  solicitors  letter  threatening  action — 

Excess— Demurrer.]  The  plaintiff  complained  of  a  libel  written 
in  a  letter  to  his  solicitor  by  the  defendant,  in  reply  to  a  letter 
from  the  solicitor  demanding  an  apology  for  language  alleged  to 
have  been  used  by  the  defendant  respecting  the  plaintiff.  The 
principal  portion  of  the  alleged  libel  objected  to  was  the  con- 
cluding paragraph  in  the  letterj  in  which  the  defendant  ad- 
vised the  plaintiff's  solicitor  to  be  careful,  before  proceeding  to 
litigation,  to  look  after  his  costs,  inasmuch  as  a  man  who  had 
acted  towards  the  defendant  as  the  plaintiff  had  done  in  re- 
spect of  a  loon  which  the  defendant  had  made  to  the  plaintiff, 
and  which  the  latter  refused  to  repay,  was  not  likely  to  fulfil 
his  pecuniary  obligations  to  the  plaintiff's  solicitor,  in  case  he 
embarked  in  litigation.  The  defendant  pleaded  that  the  occa- 
sion was  privileged,  and  that,  inasmuch  as  the  letter  was 
\\Titten  in  reply  to  a  threat  of  legal  proceedings,  he  was  justi- 
fied in  using  the  language  he  did: — Heldy  on  demurrer,  that 
the  occasion  being  privileged,  any  excess  appearing  on  the 
pleading  was  evidence  of  malioe  for  the  jury,  and  could  not  be 
taken  advantage  of  on  demurrer.    Jaco^  v.  Lawbence 

[Q.  B.  D.  XIII.  M.  374 

7. 'Slander — JustiAeation — Alleged  false  charge  of  rob- 
bery— Bond' fide  belief  and  suspicion  of  theft.]  In  an  action 
for  slander,  imputing  that  the  plaintiff  had  stolen  the  de- 
fendant's turf,  the  defendant  pleaded  that,  in  consequence  of 
certain  circumstances  specified,  he  bond-Ude  believed  that  his 
turf  had  been  stolen  by  the  plaintiff,  whereupon  he  sent  for 
the  i)olice  constable  in  charge  of  the  district,  who  came,  accom- 
panied by  a  sub-constable  under  his  orders,  who  were  informed 
of  the  facts  by  the  defendant,  in  doing  which  the  words  were 
spoken  bond-Me,  in  the  belief  that  they  were  true,  j 
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malice,  merely  for  the  purpose  of  getting  hack  the  turf,  and  in- 
forming the  police  of  the  theft  bo  supposed.  On  demurrer:  — 
Held,  that  the  defence  waa  good,  as  showing  that  the  words 
were  spoken  on  a  privileged  occasion)  notwithstanding  the  pre- 
sence of  the  sub-constable.    M'Fadden  v.  Ltnch 

[Q.  B.  D.  XVII.  93 

8. Slander^Criminaiory  language  spoken  in  sermon  to 

congregation— Rebuking  parishioner  for  matter  of  evil  repute. 1 
A  criminatory  oral  conmiunication  respecting  a  parisliioner  re- 
ferred to  by  name  or  manifest  indication,  8iK>ken  in  the  course 
of  a  sermon  by  a  Roman  Catholic  priest  to  his  congregation,  for 
the  purpose  of  rebuking  the  alleged  public  and  scandalous  con- 
duct of  such  parishioner,  and  of  preventing  the  evil  example 
thereof,  is  not  privileged  by  tlie  occasion  of  publication. 
Maobath  r.  Finn  -  -  -  .  C.  P.  XI.  103 

9. Slander^PleadingJ]  In  an  action  for  slander  a  plea  by 

the  defendant  that  the  words  were  spoken  on  a  privileged  occa- 
sion bond  fide,  believing  them  to  be  true  and  without  malice,  was 
held  to  be  embarrassing,  and  was  set  aside,  the  defendant  not 
setting  out  the  facts  on  which  he  founded  hia  privilege. 
TOOMET  r.  CiiOMN  •  -  -         Q.  B.  I.  m.  138 


DEFAMATION— SLAKDEB. 

1. Defamatory  words  spoken  of  goods — Imputation  of 

fraud  to  seller  of  goods.}  In  an  action  for  slander  the 
words  proved  to  have  been  used  by  the  defendants 
were— "That  persons  in  the  neighbourhood  had  been 
robbeil  by  the  sale  of  bad  guano,"  which  words  were  spoken  in 
the  presence  of  the  plaintiff  while  he  was  engaged  in  the  sale 
of  guano;  and  afterwards,  when  the  plaintiff  had  given  his 
guano  to  be  analysed  by  the  defendant,  the  defendant  returned 
it,  saying  "  It  was  clay  and  sand  "-.—Held,  that  the  verdict  had 
for  the  plaintiff  was  good,  the  words  spoken  implying  a  wrong- 
ful act  done  by  the  defendant      Foster  v.  Hood 

[C.  P.  VII.  92 

2. Pleading.}    A  plaint  arerred  certain  words  used  by 

the  defendant  which  meant  that  the  plaintiff  was  unfit  for  a 
post  in  the  constabulary,  to  which  the  defendant  pleaded  that 
the  words  were  not  used  in  the  defamatory  sense  imputed :  — 
Seld^  on  demurrer,  that  the  defence  should  be  amended  by 
striking  out  the  word  **  defamatory."    M'Gee  r.  Matsrs 

[B.  IV.  M.  198 

3. Pleading — Innuendo — Indictable  offence — Demurrer — 

C.  L.  P.  Act,  1853,  sec.  65.]  To  a  count  for  slander,  setting 
out  the  words  simplicitcr,  without  attaching  an  innuendo,  a  de- 
murrer cannot  be  sustained  if,  upon  a  fair  construction,  the 
words  are  susceptible  of  implying  that  the  plaintiff  had  com- 
mitted an  indictable  offence.  An  innuendo  in  a  count  for 
slander  *'that  the  plaintiff  had  committed  an  indictable 
offence  '*  is  good  on  demurrer,  although  not  specifying  what 
l>articular  offence  is  implied.    Kinahan  v.  M'Cullogh 

[C.  P.  XI.  46 

4. Words  spoken  by  Clerk  of  the  Markets  in  execution 

of  his  duty — Notice  of  action—Demurrer.']  The  defendant 
in  an  action  for  slander  pleaded  that  the  defamatory  words 
were  spoken  by  him,  as  and  being  Clerk  of  the  Markets,  and 
wliile  acting  in  that  capacity  under  and  in  pursuance  of  3  &  4 
Vic,  c.  108,  and  12  &  13  Vic,  c.  97,  and  not  otherwise,  and 
tliat  no  notice  of  action  had  been  given  one  calendar  month . 
before  the  commencement  of  the  action :  — Reldy  that  the  plea 
was  good  on  demurrer.    Mubrat  r.  M'Swiney    C.  P.  X.  02 

6. Words  actionable  per  se — General  terms  of  abuse 

**  Swindler  and  rogue  "—Imputation  of  indictable  offence.^ 
The  words  "you  are  a  swindler  and  a  rogue"  are  not 
actionable  per  se,  when  the  publication  is  merely  verbal. 
Kinahan  v.  M'Cullogh  (XI.  45),  diatinguiHhed.  Black  r. 
Hfnt a.  B.  D.  XII.  24 
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Aotion  for — Counterclaim  for  seduction    XIII.  M.  374 

See  Practice— CouNTEBCLAni.    2. 

Costs — Deprival  of  by  judge  at  trial  -  XVI.  65 

See  pRAcnuB— Costs.    3. 
Counterclaim  -  -  -  .  XIII.  12 

See  Practice — Counterclaim.    6. 
Particulars. 

Sec  Practice— CoMMOx  Law— Particulars.    ♦,  12-U. 
--^—  Pleading.    * 

See  Practice—  Covhox  Law— Pleading.    10,  54. 
Privilege. 

See  Defamation — Privilege.    6-8. 
Kemitting  action. 

See  Hemitting  Action  to  Civil  Bill  Court.    76,  91, 
125-127,  159. 

DEFAT7LT. 

See  Practice— Default. 

DEFENCB. 

See  Practice— Defence. 

DEMESITB  LANDS. 

See  Landlord  and   Tenant  (Jr.)  Act,  1870.    51.  60. 
131,  181. 
Land  Law  (Ir.)  Act,  1881.    114.  208-2U. 
Land  Law  (Ir.)  Acts,  1881,  1887.     48,  50. 
Redemption  of  Rent  (Ir.)  Act,  1891.    5,  10,  11. 

DBMUBBEB. 

See  Practice— Demurrer. 

Practice— Chancery— Demur  reb. 
Practice— Common  Law— Demurrer. 

DEPOSIT  BBCEIPT— Equitable  aFsigument. 
See  Donatio  Mortis   Causa.    2,    3. 

Garnishee. 

See  Practice — Garnishee.    8-10. 
Husband    and   wife— Iki junction       -  -       I.  J/".  88 

See  Practice — Chancery — Injunction.    6. 
Joint  names  of  husband  and   wife      -  -      IX.  187 

See  Gift. 

DESCBIPTIOW— Premises— Lease         -  -        VI.  145 

See  Landlord   and  Tenant— Lease.    2. 

Residence— Writ        -  -  -  -        I.  .1/.  108 

See  Practice— Common  Law— Parties.    10. 

Will. 

See  Cases  imder  WiLi/— Amhiguity. 


DBSBBTION— SliiiT-Wages 
See  Ship — ^Desertion. 


VI.  48 


DETINUE— Motion  to  remit  aotion  of. 

See  Remitting  Action  to  Civil    Bill  Court.    38, 
98103,    J28-131. 

DEVISEU-Of  rents  and  profits— Gift  of  specific  annual  siim 

IIV.  M.  2«8 
See  Will— Annuity.    2. 

DIGNITY  OP  COTTBT— Suit  beneath  -     XVII.  62 

See  Practice- Writ  of  Summons.    12. 

Value  of  subject— Iklatter  of  suit  -  I.  .1/.  260 

See  Practice- -Chancery— Petition.    2 

DIBECTION  TO   SELL  BEAL  ESTATE-Will-Con- 
version         -  -  -  t    -     -        XL  3/.  18 

See  WiLL-CoNVERsipi^ed  by  L:f  OOgle 
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DISOHABGIB. 

—of  buikruiyt. 

See  Cases  under  Bankbuptct— Dischabgb    of    Bank- 

BTJPT. 

of  Insolvent. 

See  Cases  under  iNSOLVENCt— Dibchabgb    of    Insol- 
vent. 
of  purbhaser— Landed  Estates  and  Land  Judges  Court. 

See  Cases  under  Practice— Landed  Estates  Coubt— 

DiSCEABGE  OF  PXTBCHASEB. 

DISCLAIMEB. 

Bankruptcy. 

See  Cases  under  Bankbuptct— DiSCLAIMEB. 

of  tenancy  by  assignees  in  bankruptcy      XIII.  161,  166 

See  Landlord  and  Tenant— Subrendeb.    1. 

DISCONTIlTTTAirCE. 

See  Pbacticb— Discontinuance. 

PISCOVEBT. 

See  Practice— DiscovEBT. 

PbACTICB— OHANCEBT— DiSCOVEBT. 

Pbactice— Common  Law—Discovert. 

DISCBETIOKABT  POWEB— Letter  accompanying  will 
—Secret  trust  -  -  -        I.  Af.  44» 

See  Will— Precatory  Trust.    5. 

DISCBETIONAB7  TBT7STS— WiU     -  •     XV.  36 

See  Will— Discretionary  Trust. 

BISBASEl)  'M.^A.T— Seizure— Inspector  of  Ifuisaneei— 26 
k  27  FiV.,  e.  117.]  A  cart  on  which  unsound  meat  is  placed 
for  sale,  or  preparation  for  sale,  is  a  '*  place  "  within  the  mean- 
ing of  the  26  &  27  Vic ,  c.  117.  Although  said  meat  was  not 
in  the  immediate  i»ssession  of  said  owner,  and  although  it 
was  not  exposed  for  sale,  it  was  held  that  the  ownership  being 
proTed,  that  the  owner  was  liable.  The  evidence  of  said 
owner  held  inadmissible.     Webb  v,  Daly 

[Q.  B.  IV.  M.  ISO 

BISBHTAILIITO  D^BD— Capacity  requisite  for  execu- 
tion 6y  protector  of  settlement — Elements  from  which  capacity 
implied— Antecedent  Icnavfledge  of  nature  of  transaction — Ur- 
gency— Want  of  instructions — Lucid  interval — Undue  inHuenee 
--3&  ♦  WilL  IV.,  e,  74,  see,  ^2— Jurisdiction  of  Equity  Judge 
as  to  trial  vithout  jury^^W eight  attaching  to  opinion  of  judge 
at  trial— Costs."]  What  constitutes  sufficient  mental  capacity 
to  execute  a  deed  must  greatly  depend  upon  what  is  the 
nature  of  that  which  the  i)er8on  so  executing  is  called  upon 
to  consider,  and  will  vary  accordingly.  It  need  not  be  the 
same  where  what  has  to  be  considei^  inYOlves  a  simple 
affirmatire  or  negative  in  a  matter  easy  of  comprehension,  or 
an  exertion  of  thought  or  memory  hirgely  taxing  the  in- 
tellectual powers,  where  it  has  to  do  with  an  object  with 
which  the  mind  has  long  been  familiar,  or  with  a  proposal  made 
for  the  first  time,  and  requiring  laborious  effort  to  ascertain 
its  nature  and  the  consequences  of  its  adoption ;  and  all  that 
is  neceaaary  for  the  efficacy  of  the  execution  is  iliat  the  under- 
standing should  be  clear  enough,  and  the  will  strong  enough  to 
reach  an  intelligent  and  independent  decision,  having  regard 
to  the  nature  of  the  transaction  itself,  although  under  other 
conditions  there  might  be  a  want  of  oomi)etency  to  render  the 
instnunent  binding.  Therefore,  where  the  circumstances  were 
9wh  as  to  estaUish  that  the  protector  of  a  settlement,  who  on 
his  death-bed,  by  executing  a  disentailing  deed,  gave  his  con- 
sent thereto,  ixMsessed  understanding  sufficiently  clear  to  know 
its  nature  and  effect,  it  having  been  under  his  consideration 
and  in  contemplation  before  his  illness  and  the  mental  feeble- 
new  ooosequent  thereon,  the  deed,  in  so  far  as  it  purported  to 
testify  such  consent,   was  upheld,  although  previous  to  the 


DISENTAIItlira    DEED~eon<fnue<i. 

time  of  his  signature,  which  had  been  liastily  procured,  but 
witliout  undue  influence  or  pressure  from  without,  he  had 
not  been  consulted  about  the  actual  preparation  of  the  deed; 
and  in  contemplation  before  his  illness  and  the  mental  feeble- 
involving  the  complicated  considerations  of  a  family  arrange- 
ment, or  had  been  executed  without  previous  reflection  on  its 
purpose,  the  evidence  might  not  have  established  his  com- 
petency as  being  sufficient  to  give  validity  to  the  execution. 

MONTOOHEBY  V,  MONTGOMERY.        -         -  H.  Ij.  XIV.  1 

Dispensing  with— Payment  out  of  Court  to  tenant  in  tail. 

[II.  M.  22 
See  Practice— Chancbby— Payment  ottt  op  Coubt.    4. 

DISHOBiriira  CATTLE^Cmelty  to  animals. 

[XXIV.  M.  374 

See  Cbiminal  Law— Cbuelty  to  ANiMALa    1. 

DI8MISSAI4  FOB  WANT  OF  PB08ECT7TION. 

See  Cases  under  Pbactice— Dismissal  fob   want  of 

PBOSECTJTION. 

DISMISSAL  OF  BILL. 

Chancery. 

See  Cases  under  Pbacticb—Chanceby— Dismissal  of 
Bill. 

DISTBE3S— Kent. 

See  Cases  undw  Landlobd  and  Tenant— Distbess. 


— r—  After  order  for  winding-up  company. 
See  Company.    4. 


-    I.  M.  387 


DISTTXBBAirCE  OF  mTLKDlL— Illegal  demand  of  tolls--- 
Com  brought  to  store— Obstructir*g.']  A  i>laint  averred  that  the 
plaintiff  carried  on  business  as  a  com  merohant,  and  that  the 
defendant,  intending  to  injure  him,  prevented  customers 
coming  to  him  to  sell  corn,  under  colour  of  requiring  them  to 
pay  tolls,  whereby  he  lost  business  and  was  damaged.  To  this 
the  defendant  demurred  on  the  grounds  thai  the  claim  for  tolls 
was  not  bond  Me,  that  the  detenticxi  of  customers  was  not  stated 
to  be  with  violence,  and  thai  the  damages  were  too  remote  :— 
Held,  that  the  demurrer  should  be  allowed.  Higgins  v, 
ODonnell  -  -  -  -       a.  B.  IV.  M.  107 

D03h-Biting  Railway  Passenger  -  •    XXVII.  120 

See  NEGLiaBKCB.    8. 

Sporting 

See  Sfobtinq  Dog& 

DOMICILE. 

1. M.  H.  S.  was  bom  at  D.,  in  Ireland,  and  when  five 

years  of  age  was  brought  to  England,  where  he  remained  till 
he  was  fifteen.  At  that  age  he  was  sent  to  live  with  his  uncle 
at  C,  in  France,  where  he  remained  till  he  was  nineteen.  He 
then  went  to  B.,  in  England,  and  stayed  there  three  years,  after 
which  he  returned  to  his  Uncle,  and  two  years  afterwards  was 
married  to  the  i)laintiff  at  the  British  Consulate  at  N.,  in 
France.  A  short  time  afterwards  his  wife  left  him,  and  through 
her  eolioitor  threatened  him  and  his  uncle  with  legal  proceed- 
ings, alleging  that  she  had  been  deprived  by  fraud  and  violence 
of  proi)erty  amounting  to  £12,0<X),  and  that  sbe  had  by  similar 
means  been  induced  to  sign  a  promissory  note  for  20,000  francs. 
AC.  H.  S.  then  entered  into  a  partnership  with  his  uncle  and 
H.  to  carry  on  the  business  of  perfiunery  at  C,  and  subse- 
quently registered  himself  with  the  mayor  as  having  fixed  his 
residence  at  C. : — Held,  that  M.  H.  S.  had  acquired  a  French 
domicile,  and  no  writ  could  be  served  on  him.  "Where  If. 
O'D.  had  re-sided  at  C.  for  twenty -five  years,  following  the 
I)rofe68ion  of  teacher  of  languages,  and  had  obtained  tome 
fifteen  years  before  the  action  letters  of  civil  right  to  establish 
his  domicile  at  C: — Held,  that  he  was  domiciled  in  France, 
and  no  writ  could  be  served  on  him.    Spurway  v.  Spcbway 

[0.  A.  XXVIL.  M.  697 

Digitized  by 


r^  M.  697        T 

/Lroogle 


(131) 


DIGEST  OP  CASES. 


(132) 


DOMlOTLE—continued. 

a.  —  Huihand  and  wife—JuriidietiorL]  Parties  had  been 
married  in  Ireland,  where  the  petitioner,  the  husband,  had 
real  and  personal  property;  and  statements  as  to  his  nets  iA 
support  of  the  contention  that  his  domicile  was  in  Ireland  were 
made: — Held,  that  the  wife's  domicile  is  that  of  her  husband, 
and  the  Court  has  jurisdiction  to  act.    Gillis  v.  Gillis. 

[M.  VIII.  M,  414 

DONATIO  M0BTI8  CAT7SA. 

!• Condition  of  trust— Declaration  of  truat  not  eontempo- 

raneoui  with  delivery— Bank  deposit  receipt  J]  In  order 
to  constitute  a  donatio  mortis  eausd  upon  trust,  it  is  necessary 
not  only  that  the  declaration  of  trust  should  be  clear  but  con- 
temporaneous with  the  delivery  of  the  subject  matter  of  the 
gift    Dunn  v,  Boyd     -  -  -  -    V.  C.  IX.  17 

2»—^— Deposit  receipt — Transfer  of  action — Judicatvrt 
Act,  ss,  36,  38 — Jurisdiction — Procedurcl  A  deposit  receipt 
may  constitute  the  subject  matter  of  a  donatio  mortis  causd. 
The  fact  tliat  the  receipt  contains  the  words  **  not  transferable  '* 
is  not  material,  as  the  receipt  is  not  thereby  rendered  incapable 
of  assignment  {Per  Palles,  G.B.)  : — ^Where  the  equitable 
interest  in  the  subject  matter  is  alone  transferred,  so  as  to 
raise  a  trust  by  (^ration  of  law,  a  Common  Law  iJivision, 
though  reluctant  to  entertain  the  case,  has  jurisdiction  to  de- 
termine it.  Sec.  36  of  the  Judicature  Act  is  directory  only. 
Cassidt  v.  Belfast  Banking  Co.        -       Z.  D.  XXII.  46 

3. Deposit  receipt— Equitable  assignment."]     Six  weeks 

before  his  death  M.  indorsed  a  bank  deposit  receipt,  and 
handed  it  to  S.,  informing  him  that  it  was  for  his  (M.'s) 
niece  K.  S.  indorsed  the  deposit  receipt,  and,  on  the  day 
after  M.'s  death,  presented  it  to  the  bank,  who,  without  notice 
of  M.'s  death,  paid  him  interest  on  the  deposit  receipt  and 
gave  him  a  new  one  in  his  own  name  for  the  principaL  The 
administratrix  of  M.  having  brought  an  action  against  the 
bank  to  recover  the  amount  eo  secured: — Held,  that  the 
plaintiff  was  entitled  to  recover,  as  the  deposit  receipt  was 
not  a  negotiable  instrument  transferable  by  indorsement,  and 
there  had  been  no  equitable  assignment  of  it,  nor  did  tlie  trans- 
action amoimt  to  a  donatio  mortis  eausd,  while  if  S.  had  been 
constituted  M.'s  agent,  his  authority  had  been  revoked  by  M.'s 
death.    Moobs  v.  Ulsteb  Banking  Co.         Q.  B.  XII.  6 

4. Evidence    of    claimant — Delivery    of    savings  bank 

bookJ]  A  donatio  mortis  eausd  may  be  jnoved  by  the  evidence 
of  the  claimant  alone,  but  that  evidence  must  be  Clear  and 
satisfactory.  The  intestate,  a  woman,  when  she  became  fen- 
nible  that  there  was  not  any  chance  of  her  recovery,  requested 
the  claimant  to  hand  to  her  the  box  containing  her  papers. 
This  request  having  been  complied  with,  the  intestate  took 
thence  a  savings-bank  book  and  some  stock  certificates,  and  said 
to  the  oUimant,  **  You  know  what  these  are.  I  feel  I  can  never 
recover ;  they  are  yours  for  your  own  use  " :  —Held,  that  this 
did  not  constitute  a  donatio  mortis  causd.  M'Gonnell  v. 
MuRBAT B.  III.  M.  668 

6. Vesting — Condition — Felony."]      The    law    will    not 

support  the  vesting  of  an  estate  on  condition  of  a  person  com- 
mitting %  felony— e.0r.,  suioide.    Aonew  v.  Ulanct 

[B.  D.  XXVII.  M.  611 

^Voluntary   settlement  -  -  XIII.   58 

See  Settlement— VoLTTNTABT  Settlement.    2. 


DOWEB  AND  THIBD8— Bar  of 
See  Settlement— DowEB. 


VI.  6 


SBAIKAGB  ACTS. 

1. Arbitration— Action    for    negligence.]       Where   the 

lands  of  a  person  living  in  the  drainage  district  are  flooded, 
owing  to  the  gross  negligence  of  the  Drainage  Boards  he  is 
not  compelled  to  refer  the  matter  to  arbitration,  but  an  action 
will  lie  for  the  negligence.  Gleeson  v.  Kilmishilla 
DbaINAGB  Boabp  Q.  B.  D.  XXVII.   M.  486 


DBAINAGE    AOT  S^continusi. 

,*•. -^«»^  ^av  rir.J  Act,  1881,  *.  S— Holding  vUhin  a 

drainage  areor—Avard  of  Commissioners  of  Public  Works 
assessing  tenant's  payment  to  landlord  in  respect  of  the  hiding 
Statutory  judicial  rent— Increased  rent— 26  &  27  FtV.,  e  88, 
s.  56-^5  &  36  Vie.,  c  31,  s.  2.]  Is  a  tenant  of  a  holding 
withm  a  drainage  area  whose  rent  has  been  judicially  6xed 
under  the  U  &  45  Vic,  c.  49— without  apparent  reference  to 
benefits  to  aocrue  from  drainage  works  incomplete  at  the  time 
of  fair  rent  order— liable  during  the  statutory  term  of  15  years 
to  pay  an  inoreased  rent  to  his  landlord  consequent  upon  an 
award  made  subsequently  on  completion  of  the  draini^e 
works  by  the  Commissioners  of  Public  Works  in  Ireland  (on 
the  application  of  the  landlord),  determining  the  contribution 
due  by  the  tenant  in  respect  of  the  holding  7  i—Hdd,  that 
the  tenant  is  liable  to  pay  the  said  contribution  as  increased 
rent  to  his  landlord,  such  contribution  being  in  the  nature  of 
%  drainage  tax  and  essentially  different  from  the  contract  rent 
paid  for  the  use  and  occupation  of  a  holding.  Knniskillbn  r. 
Keillt  -        a.  B.  D.  XXVII.  82 

8. Liability  of  Drainage  Board — Injury  to  land  outside 

drainage  distriet^Alteration  of  natural  bed  of  river  causing 
damage  to  riparian  proprietor^Construetion  of  statute  ex- 
empting public  body  from  protection  in  respect  of  acts  done- 
Absence  of  negligence  in  execution  of  ir<wit»— 28  &  29  Tie., 
c  55,  s,  5.]  By  the  Drainage  and  Improvement  of  Lands  Amend- 
ment Act  (Ir.),  1865  (28  &  29  Vic,  o.  55,  s.  5),  it  is  dedaied  that 
as  against  any  person  or  persons  interested  in  any  land  or  pro- 
perty situate  beyond  the  limits  the  jurisdiction  of  any  Drainage 
Board  (established  under  26  &  27  Vic,  a  88)  nothing  contained 
in  said  Act  shall  be  construed  to  render  legal  any  work  executed 
by  such  board  that  would,  if  such  Act  had  not  passed,  have 
been  illegal  by  reason  of  its  injuriously  affecting  snch  land  or 
property.  The  effect  of  this  clause  is  to  pUce  the  Drainage 
Board,  as  between  that  body  and  the  proprietors  of  lands  out- 
side the  drainage  district,  in  the  same  position  as  if  the  works 
had  been  constructed  by  private  individuals,  in  consequence  of 
which  injury  had  been  occasioned  to  the  lands  of  others ;  and 
so,  while  it  might  be  that  the  Board  would  be  entitled,  like 
other  riparian  proprietors,  by  embanking  or  otherwise,  to  pro- 
tect lands  imder  their  jurisdiction  within  the  drainage  district 
from  injury  occasioned  by  exceptional  floods,  even  though  in 
consequence  the  flood  waters  might  be  thrown  upon  and  injure 
the  lands  of  other  rijaarian  profO'ietors,  the  Board  would 
not  be  entitled,  by  deepening  or  altering  the  natural  bed  of  a 
river,  to  cause  damage  to  the  lands  of  other  riparian  proprietors, 
either  above  or  below  the  river,  and  outside  the  drainage  district 
by  reason  of  the  overflow  or  acceleration  of  the  waters  beyond 
the  normal  limits.  Nicolls  r.  Mulkbab  Riveb  Distbict 
Dbainaoe  Boabd  -  -  -    a.  B.  D.  XIV.  88 


DTTPIiICATB  WIIiIi— Construction 
See  Will— Rbsiduabt  Gipt.    1. 


I.  M.  176 


DT7TT— Joint  and  several  estates— Bankruptcy 

[XI.  M.  31» 
See  BANKBrPTCT— Pbactice.    2. 


BASBMBITT. 

1. Appurtenances  —  Deed  —  Construction  —  Acquisition 

of  easement].  A.  granted  certain  i>remisee  to  B.  for  a  term 
'*  together  with  the  right  to  use  the  walls  on  the  north  side 
of  the  said  plot  for  building  purpows."  Subsequently  B. 
demised  these  premises,  inter  alia,  to  C,  describing  them  in 
the  granting  part  of  the  deed  as  "the  plot  or  piece  of  ground 
on  the  north  thereof,  as  ktely  purchased  from  A.,  with  the 
rights,  members,  and  appurtenances  thereto  belonging,'*  and 
setting  out  metes  and  bounds  ;  and  after  execution  of  the 
latter  deed    A.  assigned  his  interest  to  D.  :— Ife/rf,  that  by 
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tiie  first  assignment  from  A.  to  B.,  the  premises  conveyed  were 
impressed  with  the  right  to  use  the  walla  for  building  purposes 
and  that,  on  the  demise  to  C.»  the  granting  of  the  premises,  as 
oonTeyed  l>y  the  former  deed,  without  mention  specifically  of 
the  right  so  to  use  the  walls,  was  sufficient  to  pass  such  right. 
Reswick  V,  Daly         -         -         -         -         C.  F.  XI.  96 

3. Prescription — Damage.l    In  an  action  for  damages 

for  the  obstmction  of  a  stream  and  for  flooding,  the  defendant 
pleaded  that  he  was  possessed  of  a  mill  adjoining  the  riveri 
aod  that  the  occupier  of  it  for  twenty  years  enjoyed  the  right 
of  penning  up  the  water  for  working  the  mill  ;  to  this  plea 
tiie  plamtiff  demurred  : — Held,  by  Whiteside,  C.  J.,  and 
O'Brien,  J.  (Creorge,  J.,  disi.),  that  the  demurrer  should  be 
allowed.    O'Bbien  v.  Enbight  -  Q.  B.  I.  M,  166 

See  Gases  under  Pbacticb— Landed  Estates  Court- 
Easement. 
Landlobd   and    Tenant— Easement. 
—  Effect  on  of  local  and  personal  Act  of  Parliament 

[II.  if.  704 
See  STAxrTE.    2. 

Light. 

See  Cases  under  Light. 
Watercourse— Pleading— Counterclaim         -         XXI.  22 

See  Pbacticb— CouNTBBCLAiM.    9. 
Way. 

See  Cases  under  Way 

ECCLESIASTIC  All  BBKEFICE— Registration  of  Judg- 
ment Mortgage    -  -  -  1.  M.  101 
See  MoBTGAGE— Judgment  Mobtoagb.    14. 

ECCLESIASTICAL  COTJB,T— Practice.]  In  a  case  in  a 
prorincial  Court  on  an  application  by  the  respondent  for 
extension  of  time  to  plead,  which  was  resisted  on  the  ground 
of  delay,  the  judge  directed  the  case  to  be  heard  in  a  fort- 
night, the  re8ix>ndent  to  file  any  plea  before  then.  Mills  v. 
Craig       -  -  -  .       Frov.  Court.  I.  M.  398 

ECCLESIASTICAL    liAW. 
— Burial  Grounds. 

See  Cases  under  Bubial  Gbound. 

Military  chaplain  officiating  within  parish    -    I.  M.  736 

See  MnjTABT  Chaplain. 

Pews. 

See  Cases  under  Pew. 

ECCLESIASTICAL  LEASE. 

1- Advance  of  under-tenant's  contributions  for  purchase 

of  9ub-perpetuity^Salvage  claim,]  The  Church  Temporalities 
Act,  3  &  4  Wm.  IV.,  c.  37,  contains  no  provision  or  machinery 
for  enforcing  the  payment  of  interest  due  upon  contribution- 
money  jiayable  by  a  sub-tenant,  to  his  immediate  landlord, 
who  has  obtained  a  fee-farm  grant  of  the  lands.  Therefore,  a 
party  adiraaoing  to  the  sub-tenant  such  sum  as  enabled  him  to 
obtain  a  fee-farm  grant  from  his  immediate  landlord,  and  tak- 
ing as  his  security  a  mortgage  from  the  sub-tenant,  was  not 
allowed  to  stand  in  the  position  of  salvagor  as  regarded  the 
interest  on  the  contribution-money  due  by  the  sub-tenant. 
Be  Kii>D*s  Estatk      -  -  -    L.  E.  C.  IV.  M.  108 

2- 'Conversion  of   under   Church    Temporalities   Act — 

ISffeet  of  at  to  tenant  in  quasi  tail—Z  &  4  Wm,  IV,,  c,  37,  s,  148.] 
A  testator  by  will,  dated  1836,  devised  his  property  in  trust 
for  his  eldest  son,  P.  D.,  for  life,  with  remainder  to  P.  D.'s 
first  and  other  sons  in  quasi  tail,  remainder  to  testator's  second 
BCHi,  S.  D.,  for  life,  with  like  remainders,  remainder  to  testa- 
tors third  son,  R.  D.,  for  life,  with  like  remainders.  Portion 
of  testator's  property  consisted  of  lands  held  under  a  sub-lease 
from  the  See  of  Clogher  for  a  term  of  21  years,  with  toties 


EOCLESIASTIOAL  LEASE-eon^foiMf. 
quoties  covenant  for  renewal,  which  on  29th  June,  1851y  was 
converted  into  a  perpetuity,  under  the  provisions  of  the  Church 
Temporalities  Acts.  Testator  died  in  1842,  and  his  eldest  and 
second  sons  having  died  without  issue,  his  third  sou,  R.  D., 
became  entitled.  C.  K.  D.,  the  eldest  son  of  R.  D.,  predeoeaEed 
his  father,  on  the  21st  Oct.,  1851,  without  issue,  leaving  his 
father  his  administrator  and  heir  at  law: — Held,  that  as  the  . 
estate  to  which  C.  R.  D.  was  entitled  at  the  date  of  the  i>er- 
petuity  grant  was  an  absolute  diattel  interest,  it  remained  of 
the  same  quality,  the  only  difference  being  that  on  his  death, 
mstead  of  going  to  R.  D.  as  his  administrator,  it  went  to 
him  absolutely  as  his  heir  at  law.    lie  Danb's  Estatb 

[L.  E.  C.  X.  £0 

3. Itcneical— Fines— Power  to  increase — 3  &  4  Wm,  IV, 

e,  37,  ss,  160,  Itl— Irish  Church  Act,  sec.  12,  part  3.]  On  an 
application  by  a  tenant  for  a  renewal  of  his  lease  of  see  lands, 
the  Commissioners  of  Church  Temporalities  are  not  bound  to 
ascertain  the  amount  of  fines  by  the  average  of  the  jiast  nine 
years,  but  may  increase  the  amount,  so  that  the  increased 
fines,  together  with  the  rent,  sliall  be  equivalent  to  the  pur- 
chase money  of  a  peri)etuity.    Be  Leslie      -  C.  C.  T.  "V.  12 

4. Renewal    fine — Additional    or   reserved   fines,]       In 

1828,  a  sub-lease  of  lands  was  made  by  S.  (who  held  under  an 
ecclesiastical  lease)  for  21  years  with  a  toties  quoties  cove- 
nant for  renewal,  reserving  any  additional  or  increased  fines 
that  should  be  demanded  by  the  Bishop.  The  sub-lease  was 
renewed  in  1847,  but  the  covenant  for  renewal  was  on  re- 
serving and  paying  an  additional  or  renewed  fines.  The 
defendant  purcliased  S.'s  interest  in  Landed  Estates  Court, 
subject  to  the  lease  of  1847,  and  obtained  a  peri)etuity  grant 
from  the  Ecclesiastical  Commissioners.  The  sub-lessees  jve- 
sented  a  petition  for  a  sub-perpetuity  grant: — Held,  that  the 
purchaser  was  not  entitled  to  the  annual  fine  in  addition  to 
the  covenant  in  the  lease  of  1847.    Kelly  v.  Fbench 

[B.  I.  M,  422 

EJECTMENT  BILL  —  Legal  remedy— Want  of  equity  — 
Prayer  for  partition,  account,  and  discovery.]  A  bill  was 
brought  to  have  a  declaration  made  that  the  plaintiff  was 
entitled  to  a  life  estate  in  certain  lands,  and  for  a  discovery 
of  the  tenancies,  and  for  an  account  and  i»rtition: — Held, 
on  demurrer,  that  there  was  nothing  charged  which  showed 
that  the  plaintiff  could  not  recover  in  an  action  of  ejectment, 
and  that  the  defendant's  demurrer  for  want  of  equity  should  be 
allowed.    Moobb  v,  Kbmpston        -       V.  C.  IV.  Jf.  608 

EJECTMENT  B7  THE  LANDLOBD. 

See  Cases  under  Landlobd  and  Tenant— Ejectmbnt— 
Bbeach  of  Covenant. 

Landlobd  and  Tenant— Ejectment- 
Non-payment  OF  Rent. 

Landlobd  and  Tenant— Ejectment- 
Notice  TO  Quit. 

Landlobd  and  Tenant— Ejectment— 
ovebholding. 

EJECTMENT  ON  THE  TITLE. 

1. Acceptance  of  a  less  rent  by  the   head  landlord — 

Evidence  to  prove  a  surrender  in  law.]  The  plaintiff,  in  an 
action  of  ejectment  on  the  title,  produced  an  old  lease  of  the 
premises  for  which  the  ejectment  was  brought,  to  his  grand- 
father, under  whom  he  claimed.  The  plaintiff  had  left  tlie 
country,  and  his  mother,  who  had  married  the  defendant,  re- 
mained in  possession  as  agent  for  her  son  for  a  very  long 
period;  a  lesser  rent  than  that  originally  reserved  had  been 
received  by  the  head  landlords— He/d,  that  this  did  not 
amount  to  a  surrender  in  law  of  the  original  lease,  and  that 
the  plaintiff  was,  in  consequence,  entitled  to  recover.  Roche 
V.  Roche 0.  P.  VIII.  7 

2. Action  for  recovery  of  land  and  mesne  rates — Plead- 

ing — Acquiescence  in  title  of  defendant,  how  pleaded — Dc' 
murrer— Costs— 0.   II.,  r.  9—0.  XII.,  r.  1—0,  ^XJ^VIII., 
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EJZSOTMBNT  ON  THX  TITLB>«(mtfniM4i. 
rr.  5,8,  &—0.  XXXIX.,  r,  9—App.  P.,  /orm  2.]  In  an  action 
for  reoovezy  of  lands  and  for  a  sum  for  mesne  rates,  the  de* 
fendant,  by  his  statement  of  defence,  as  to  a  portion  of  the 
lands  claimed,  merely  denied  by  the  first  iiaragraph  that 
"  he  ever  entered  into  or  now  is  in  the  possession  of  the  said 
lands  " ;  and  as  to  another  portion  pleaded  by  his  third  para- 
,  graph  that  he,  "with  the  knowledge,  approbation,  and  con- 
sent of  the  plaintiff,"  bnilt  a  wall  as  a  boundary  wall  between 
the  plaintiff's  lands  and  his  own,  which  included  the  portion 
of  land  in  question,  and  that  the  jilaintiff  was  bound  thereby. 
On  demurrer: — Held,  that  the  first  paragraph  was  good, 
though  it  admitted  the  title  of  the  defendant,  because  an 
action  for  recovery  of  land  since  the  Judicature  Act 
differs  from  an  action  of  ejectment  on  the  title  before  tliat 
act,  inasmuch  as  judgment  can  now  be  signed  for  mesne  rates, 
as  well  as  for  possession  of  the  lands,  imless  the  defendant 
appears  and  delivers  a  statement  of  defence;  and  that,  ac- 
cordingly, to  such  an  action  a  denial  of  possession  of  the  lands 
is  a  defence  which  a  defendant  is  entitled  to  make.  Held, 
further,  that  the  second  paragraph  was  good,  because  it  was 
capable  of  bearing  the  meaning  that  the  "  knowledge,  appro- 
bation and  consent  **  of  the  plaintiff  referred  to  the  ixirticular 
wall  that  was  actually  built  and  to  the  purpose  for  which 
it  was  built,  viz.,  for  the  purpose  of  marking  the  boundary 
between  the  plaintiff's  and  the  defendant's  lands.  Sheridan 
V.  Babbett  -  -  -  -         B.  D.  XIII.  76 

3. Adding  new   plaintiiFs — Praetiee,']       A  plaintiff  in 

ejectment  obtained  an  order  from  a  Judge  in  Chambers  to  add 
three  new  plaintiffs  who  were  mortgagees  of  the  property  in 
question  jnior  to  the  title  of  the  plaintiff,  who  claimed  as 
assignee  of  the  sheriff  under  a  H.  fa.  :*—Heldj  that,  irrespective 
of  the  fact  that  the  plaintiff  had  a  judgment-mortgage  prior 
to  the  mortgages  of  the  new  plaintiffs,  the  Court  had  power 
to  add  the  new  plaintiffs  under  either  sec.  85  or  231  of  tlie 
O.  L.  P.  Act,  1853.  A  consent  to  their  being  added,  given  by 
the  attorney  for  the  mortgagees  who  were  sought  to  be  added, 
was  held  sufficient  authority.    Febbt  v,  Moore 

[C.  P.  VII.  149 

4. Affidavit  verifying  civil  bill — 14  &  15  Vie.y  e.  57,  see. 

83—37  &  38  Vie.,  e.  b6.]  The  affidavit  required  by  section  83 
of  14  &  15  Vic,  0.  67,  in  ejectments  on  the  title  under  that 
Act,  does  not  apply  to  ejectments  under  37  &  38  Vic,  c.  66. 
(By  Palles,  C.B.)     Dynes  r.  Dynes       -        Cir.  Gas.  X.  160 

6. •  Alien    plaintiff i  —  Viselaimer  —  Evidenee.l       Alien 

plaintiffs  with  Irish  plaintiffs  succeeded  in  obtaining  a 
judgment  in  ejectment  on  the  title  against  tenants  who  set  up 
a  disclaimer  of  tenancy  and  who  -wiere  nearly  entitled  to  claim 
a  title  through  the  Statute  of  Limitations.  (By  Pigot,  C.  B.) 
Da  vies    v.    Lynch  -  -  Cir.  Cas.  I.  M.  140 

6. CivU    bill  —  Statement     of     tenure — Administrator 

against  next  of  kin — Common  title — 14  &  15  Vie.,  e.  57, 
«.  83—37  &  38  Vie.,  e.  66,  s.  1—40  &  41  Vie.,  e.  56,  ss.  53,  54.] 
The  statement  of  tenure  required,  under  14  &  15  Vic,  c  57,  sec. 
83,  to  be  inserted  in  a  civil  bill  process  of  ejectment  on  the  title 
'  is  essential  in  all  civil  bill  ejectment  proceBses,  which  come  with- 
in sec.  79  of  that  Act.  In  such  cases,  Form  4  under  the  new 
^ule.^  should  be  used.  Where  the  plaintiff  and  defendant  claim 
under  a  common  title  to  be  possessed  of  an  interest  in  lands, 
which  is  still  subsisting  and  which  is  within  the  limits  men- 
tioned as  to  tenure  in  the  79th  section  of  14  &  15  Vic,  c.  57,  and 
a^  to  the  rent  in  the  53rd  section  of  tlie  40  &  41  Vic,  c  56,  the 
jurisdiction  of  the  County  Court  Judge  is  given  by  the  79th 
section  of  the  old  Act,  and  not  by  37  &  38  Vic. ;  and  the  civil 
bill  ejectment  should  be  brought  accordingly  in  Form  4.  An 
ejectment  by  an  administrator  to  recover  such  an  interest  in 
lands  from  one  of  the  next  of  kin  comes  under  the  old  Act 
Shillady  r.  HiLLES         -  -  -         Q.  8.  XIV.  106 

7.-^ Civil    bill — Verification  by   afUdavit.l    An   ejectment 

on  tiie  title  under  the  Civil  Bill  Act  (14  &  15  Vic,  c  57)  must 
be  verified  by  affidavit,  as  required  by  sec  83  of  tliat  Act,  which 
is  not  rejioaled  as  regardn  ejectments  on  the  title  by  sec  104  of 
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the  "Landlord  and  Tenant  Amendment  Act  (Ir.),  1860."   (By 

Whiteside.    C.J.)    Collins  v,  MDonnell 

[Cir.  Cas.  VI.  167 

8 Civil  bill'-Proof  of  valuation^-40  &  41  Fm-.,  c  56,  «. 

32.]  Proof  of  valuation  under  40  &  41  Vic,  c  56,  s.  32,  must 
be  in  the  form  of  a  "certificate";  a  mere  extract  from  the 
valuation  books,  even  though  signed  by  the  clerk  of  the  union, 
cannot  be  received  as  evidence  under  that  Act.  M'CArL  r. 
Kirk. CL  8.  XIV.  121 

9. Civil  bill — Lessee  for  lives  {his  oum  being  the  last)  and 

tenant  from  year  to  year  devising  "  vhcUever  interest  or  estate  he 
might  have"— Right  of  lessee  to  hold  on  till  next  gale  day^ 
Tenancy  from  year  to  year  created — Oraft — Common  law 
and  equitable  rights  of  plaintiff  different — Jurisdiction.']  A. 
held  lands,  portion  of  them  imder  a  lease  for  lives,  his  own 
being  the  last,  and  portion  as  tenant  from  year  to  year.  By 
his  will  he  devised  them  to  his  widow,  and  after  her  death  to 
F.  "whatever  estate  or  interest  he  might  have  therein."  A*8 
widow  left  the  lands  to  D.  In  an  ejectment  on  the  title  by  F. 
against  D.  i—Held,  that  F.  was  entitled  to  a  decree  for  that 
portion  of  the  lands  held  by  A.  as  tenant  from  year  to  year ; 
but  the  tenancy  from  year  to  year,  which  was  created  in 
the  other  portion  when  the  lease  for  lives  expired  on  A.*s  death, 
would  be  considered  to  be  a  graft,  which  would  properly  be 
determined  at  the  equity  side  of  the  County  Court.  F.  could 
not  succeed  in  a  civil  bill  ejectment  for  that  portion.  (By 
Morris,  C.  J.)    Delant  r.  Flinn.    Cir.  Cas.  XIII.  M.  237 

10. Civil  bill— Verifying  affidavit— lA  &  15  Vie.,  e.  57, 

see.  79.]  A  civil  bill  ejectment  on  the  title  brought  under  the 
79th  section  of  the  14  &  15  Vic,  c  57,  and  not  being  a  pro- 
ceeding between  landlord  or  lessor  and  tenant,  and  not  being 
brought  for  or  against  a  person  in  occupation  who  has  signed 
an  acknowledgment  under  that  Act,  need  not  be  verified  by 
an  affidavit  such  as  is  mentioned  in  the  83rd  sec  thereof. 
Shuter  v.  MliUBDY       -  -  -        C.  p.  VIII.  216 

11. Claim  for  mesne  rates — Counterclaim  for  board  and 

lodging— 0.  XVI.,  rr,  1,  2.]  Where,  in  an  action  for 
recovery  of  land  on  the  title,  and  mesne  rates,  the  defendant 
pleaded,  by  way  of  counterclaim,  that  the  plaintiff  was  in- 
debted to  him  for  board  and  lodging : — Held,  tliat  the  counter- 
claim should  be  disallowed.    Uanley  v.  Hanlet 

[a  B.  D.  XIII.  tfO 

12. Common  Law  Procedure  Act,  1853,  see,  237.]    An 

ejectment  on  the  titie  for  a  forfeiture  is  an  action  against  ao 
overholding  tenant,  within  the  terms  of  16  &  17  Vic,  c.  113, 
8.  237.    Talbot  r.  Odlum       -  -  -    C.  P.  V.  107 

13. Common  title  of  plaintiff  and  defendant — liecorrrjf 

of  portion  of  lands — <7tn7  bill  jurisdiction — 14  &  15  FiV.,  e.  57, 
sec.  79—37  &  38  Vie.,  c.  66,  see.-  L]  A  decree  may  be 
made  by  the  Civil  Bill  Court,  under  the  37  &  38  Vic,  c  66, 
for  tlie  iX)s8e8sion  of  a  portion  of  lands  claimed  imder  a  com- 
mon title  by  the  plaintiff  and  defenduit,  where  it  appears  that 
the  interest  in  the  entire  of  the  lands  is  in  the  plaintiff, 
although  the  defendant  may  hold  a  portion  of  the  lauila  as 
tenant  to  the  plaintiff.  Corboy  v.  Corboy  (1  C.  &  D.,  C  C. 
572)  distinguished.    (By  Barry,  J.).    Bebbt  v.  Bkbbt 

[Cir.  Gas.  XI.  67 

14. Costs — Action   by   landlord,   purchaser  of  tenant^i 

interest  at  sheriff's  sale,  to  recover  the  lands — Land  Law  {Irr- 
land)  Act,  1881,  s.  bl— Judicature  Act,  s.  SS— County  Cottrts 
Act,  1887,  ss.  53,  54.]  After  a  landlord  had  recovered  judgment 
against  his  tenants  for  rent,  and  had  issued  writs  of  H.  fo- 
and  purchased  at  the  sheriff's  sale,  he  brought  an  action  of 
ejectment  on  the  title  against  the  tenants  for  recoveiy  of  the 
lands.  The  tenants  took  defence  in  all  the  cases,  which 
numbered  tliirty.  Three  of  the  oases  were  brought  before  the 
Court  as  test  oases,  and  decided.  Subeequentiy  the  tenants 
proceeded  to  trial  with  all  the  remaining  cases,  and  judgments 
were  given,  after  formal  evidence,  f#r  the^^aintifi  ^^me 
igitized  by  VriOUyTC 
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EJECTMENT    ON    THE    TlTU^i-^couHnued. 
of  Ae  lands  were  within  the  civil  bill  jurisdiction.    Held  (by 
Fit^endd,  J.)»  that  the  landlord  was  entitled  to  his  costs  in 
all  the  actions.     Cloncubbt  v.  Dbvanb    N.  F.  XVI.  M.  97 

16. Costa — Putting  forward  pauper  defendant.}    Where, 

in  aa  action  oC  ejectment  on  the  title,  the  princiinl  defendant 
did  not  appear  and  defend,  but  defence  as  to  all  the  lands 
was  filed  by  a  pauper  who  was  allesfed  by  the  plaintiff  to  be 
sub-tenant  of  a  cabin  upon  the  prenuses,  and  was  served  with 
the  ejectment,  and  a  verdict  for  the  idaintiff  was  subsequently 
found,  the  Court  upon  being  satisfied  by  affidavit  that  both 
the  pauper  defendant  and  the  attorney  who  acted  for  him 
had  been  employed  by  the  princiixil  defendant  so  to  take 
defence,  ordered  the  princixial  defendant  to  pay  the  costs  of 
the  action.  Hutchinson  v.  Greenwood  (4,  E.  &  B.,  324). 
followed.    Lact  v.  Lacy  -  -  -       B.  VII.  61 

IQ,—^^  Defence  of  outstanding  tenancy, 1  The  heir  at  law 
of  W.  broug-ht  an  ejectment  against  the  defendants,  who 
claimed  as  devisees  under  the  will  of  W.  Part  of  the  premises 
were  in  possession  of  H.,  a  defendant,  who  had  been  tenant 
from  year  to  year  to  "W.,  but  whose  tenancy  had  not  been 
determined  by  a  notice  to  quit.  Judgment  by  default  was 
marked  against  H. : — Held,  that  "W.*s  devisees  could  not  set 
up  as  a  defence  H.*s  outstanding  tenancy.   Gabroll  v.  Qogley 

[0.  P.  II.  M,  212 

17. Equitable  defence — Parol  agreement  for  a  lease — 

Part  performance — Decision  on  civil  bill  ejectment— Estoppel 
—Ambiguity— 25  &  24  Ftc,  c.  154,  sec.  59—19  &  20  Vic,  e. 
102  see,  85.]  In  an  ejectment  on  the  title  against  the  defen- 
dant as  a  yearly  tenant,  the  defendant  pleaded  by  way  of 
equitable  defence  that  he  had  entered  into  and  continued  in 
possession  of  the  lands  under  a  parol  agreement  for  a  lease, 
of  which  the  rent,  term,  and  ixircels  were  ascertained,  and 
that  there  had  been  port  performance  of  the  agreement  by 
the  defendant;  tliat  the  agreement  had  been  held  good  as  a 
defence  in  a  civil  bill  ejectment  on  the  title  between  the  same 
parties  for  the  lands,  and  that  the  decision  of  the  chairman 
had  been  afiSrmed  on  appeal : — Held,  that  the  plea  should  not 
be  set  aside  on  motion  as  ambiguous  or  embarrassing.  Turner 
V.  iPAuUjf  (6  Jr.  C.  L.  R.  245)  distinguished-  MXI/ARTHY  v. 
Babrt        -  -  -  -  -  -   C.  C.  IX.  64 

18. Equitable  pleaJl  A  defendant  in  an  action  of  eject- 
ment on  the  title  applied  for  liberty  to  file  an  equitable  plea 
to  the  effect  that  in  consideration  of  the  defendant  deepening 
a  river  along  the  holding,  the  plaintiff  promised  that  though 
no  new  lease  would  be  granted  to  the  defendant,  yet  he 
would  not  be  disturbed  during  the  life  of  the  plaintiff  and 
another.    The  Court  refused  the  motion.    Fabbbll  v.  Rbillt 

[C.  C.  V.  63 

19.  —  J?^Mi/a*/e  pleor— Embarrassing. "l  An  equitable  do- 
fence  to  an  ejectment  on  the  title,  against  an  overholding 
tenant,  averred  a  representation  by  the  i)laintiffs  to  him,  that 
he  would  be  allowed  to  remain  in  jxissession  as  tenant  from 
year  to  year  so  long  as  he  paid  an  increased  rent ;  that  relying 
on  such  representation,  and  under  the  expectation  and  belief 
that  he  would  be  so  allowed  to  remain  in  possession,  he,  with 
the  knowledge  of  the  plaintiffs,  made  improvements  which 
enhanced  the  value  of  the  land,  and  expended  money  in 
tilling  it,  which  he  would  not  have  done  but  for  the  repre- 
sentation so  made  to  him.  The  Court  refused  to  set  aside 
the  defence  ae  embarrassing,  but  gave  the  plaintiffs  liberty  to 
reply  and  demur.    Kbnna  r.  Tallon        -      C.  O.  V.  200 

20. Freehold  lease— Clause  in  lease  against  alienation- 
Devise  of  freehold  interest  to  executor  upon  trusts — Forfei- 
ture.! Devise  of  a  hou£b  to  an  executor  for  {amongst  other 
porpoaes)  a  sale.  The  lease,  which  was  for  lives,  contained  a 
covenant  against  sub-letting,  assigning  and  alienation,  under  a 
penalty  of  forfeiture.  The  executor  brought  an  ejectment 
against  the  testator^s  daughter,  a  permissive  oocujiant,  to  re- 
cover pOfisesBioa  of  the  rooms  in  the  house  in  which  she  lived 
with    her    father.      The    landlord   received   rent  from    the 
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executor :  — Held,  that  the  executor  was  also  trustee  of  the  will, 
and  had  tlierefore  an  estate  which  entitled  him  to  maintain 
the  ejectment;  that  the  receipt  of  rent  from  the  executor  con- 
stituted a  waiver  of  the  condition  against  alienation ;  and  that 
the  relation  of  landlord  and  tenant  did  not  exist  between  the 
executor  and  the  daughter.  (By  Fitzgerald,  J.)  Cotnb  v. 
Btbne  ....  Cir.  Gas.  II.  Jf.  186 

21. Heir  at  law.]    M.  had  three  sons  and  a  daughter; 

he  went  to  America,  leaving  his  wife  to  manage  the  farm. 
On  the  marriage  of  her  daughter,  M.'b  wife  gave  half  the  farm 
to  G.  and  promised  the  remainder  to  him  at  her  death  for  £15. 
On  her  death  G.  brought  an  ejectment  against  the  younger 
son  :—Heldy  that  G.  was  not  entitled  to  succeed,  as  the  eldest 
son  (who  was  in  America)  was  entitled-  (By  Fitzgerald,  J.) 
M'Inerny  v.  Griffin      -  -  -    Cir.  Gas.  I.  M,  67 

22. Invalid  assignment  of  interest  in  land — Insolvency,'] 

A  lease  was  made  for  three  lives  (one  of  them  was  in  being),  to 
B.,  who  subsequently  disposed  of  his  interest  to  M.  by  an 
agreement  not  under  seal.  M.  paid  the  rent  to  the  landlord 
and  died  intestate,  leaving  a  widow  who  afterwards  married 
•McM.  MdM.  became  insolvent  and  his  interest  passed  to 
his  assignees,  who  were  held  entitled  to  recover  against  McM. 
and  the  persons  claiming  under  him.  (By  Fitzgerald,  B.) 
MuBFHT  V.  Bubns  -  -  -  Cir.  Gas.  I.  M.  282 

23. Jurisdiction   of    chairman  —  VaJue    not    exceeding 

^20.]  The  37  &  38  Vic,  c.  66,  sea  1.,  gives  chairmen  jurisdic- 
tion to  try  by  civil  bill  actions  of  ejectment  on  the  title  when  the 
value  of  the  land  in  dispute  does  not  exceed  £20  a  year.  (By 
Deasy,  B.)      Axon.         -         -         -         Gir.  Gas.  IX.  171 

5<4. Landed  Estates    Court   convey anec^Tenant   from 

year  to  year — Notice  to  quit^l  A  plaintiff  under  a  Landed 
Estates  Court  conveyance,  dated  1866,  is  entitled  to  recover  land 
in  an  action  for  ejectment  upon  the  title  against  a  tenant 
marked  in  the  schedule  to  the  ccmveyance,  as  tenant  from  year 
to  year,  tenancy  determinable  on  1st  November  in  each  year. 
Notice  to  quit  on  Ist  November,  1865,  had  been  served  on  this 
tenant.    Laudbb  v.  Sebbt        -  -  -    B.  I.  Jf.  119 

26. Liberty  to  appear  and  defend — O,   VIII.,  r.  13 — 

0,  IX.,  r.  8  (6) — Compromise  of  action — Leave  to  redeem — 
Specific  interest— 25  &  24  Vic,  c.  154,  s.  71.]  A,  being  entitled 
to  the  interest  in  a  freehold  lease,  devised  to  B.,  and  died.  H. 
the  son  of  a  deceased  sister  of  A.,  remained  in  possession  after 
A.'8  death,  disputing  the  will,  and  claiming  as  one  of  three 
co-parceners.  B.  brought  an  action  for  recovery  of  the  land  on 
the  title,  against  H.,  and  after  a  verdict  for  the  plaintiff,  and 
an  oHer  for  a  new  trial,  the  action  was  compromised,  H.  sign- 
ing a  consent  for  judgment: — Held,  that  at  tliat  stage  of  the 
proceedings  the  Court  would  not  grve  liberty  to  another  of  the 
co-parceners  to  appear  and  defend  the  action.  Qucere,  whether, 
if  the  application  had  been  made  at  an  earlier  stage  of  the 
prc'ceedings,  it  would  have  been  granted?  Semble,  a  person 
claiming  as  heir  at  law  of  the  o\vner  of  a  freehold  lease,  and 
alleging  the  will  of  such  owner  to  be  invalid,  has  not  a  specific 
interest  in  the  lease  within  the  meaning  of  sec.  71  of  23  &  24 
Vic,  0.  154,  the  will  not  having  been  set  aside.  The  lands 
having  been  evicted  in  an  action  of  ejectment  for  non-payment 
of  the  rent  of  the  lands  against  U.,  B.  was  given  leave  to  re- 
deem.   Stayelsy  V.  Heddebman.    O'Bbien  v.  Heddebman 

[E.  D.  XIV.  lU 

26. Liberty  to  defend.]     Liberty  to  defend  in  an  action 

for  etjectment  on  the  title  was  given  after  the  time  had  expired, 
M  a  setUoment  had  been  anticipated.    Kane  r.MuLLOT 

[a  B.  I.  M.  102 

27. Liberty  to  defend  after  time  expired.]  An  affi- 
davit of  merits  is  necessary  for  liberty  to  defend  after  time 
expired.    Galvan  v.   Nunan  -       G.  G.  VIII.  M.  109 

28. Mortgage  of  lands  sub-let  by  mortgagor— Out  stand- 

ing  legal  estate.]    M.  W.,  a  tenant  from  year  to  year,  died  in- .  j 
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EJECTMENT  ON  THE  TlTIiE -confinnei. 
testate.  His  widow  agreed  with  the  landloid  to  purchase  the 
fee  of  the  holding,  -paii  of  purdiase  money  to  be  secured  by 
mortgage,  which  was  subsequently  executed.  On  an  eject- 
ment on  the  title: — Heldf  that  the  mortgagee  could  not  re- 
cover without  first  determining  the  outstanding  tenancy  in 
the  personal  representatives  of  M.  W.    Cosgbave  v.  D'Abct 

[Q.  B.  D.  XII.  27 

29. Mortgagee     against     mortgagor — Service — Persons 

interested  under  any  registered  tonveyance.1  A  civil  bill  pro- 
oesg,  issued  by  a  mortgagee  against  a  mortgagor  for  recovery 
of  possession  of  lands  affected  by  the  security,  must  be  served 
on  all  parties  having  an  interest  in  the  lands  under  registered 
conveyance,  whether  it  be  prior  or  puisne  to  the  security 
vested  in  the  plaintiff.    Shillady  v.  Blackstock 

[Q.  8.  XIV.  106 
30. Motion  for  interrogatories.]     A  motion  for  interro- 
gatories in  an  action  of  ejectment  on  the  title  was  refused, 
the    plaintiff's  counsel  stating  in   Court  the   nature   of  the 
plaintiff's  claim.    Porter  v,  Stevenson       E.  VII.  M.  686 

31. Motion  to  set  aside  as  frivolous  a  demurrer  to  the 

statement  of  claimr^Title  of  plaintiff ^  how  far  necessary  to  set 
out — Title  of  defendant — Judicature  Act,  Sched.  rr.  11,  21, 23, — 
<?.  XV 1 1 1.  J  rr.  8,  15,  18.]  In  a  statement  of  claim  to  recover 
possession  of  lands,  the  plaintiffs  deduced  a  good  title  in  them- 
selves to  a  term  of  years  as  against  A.,  and  then  proceeded  to 
state  that,  at  the  time  w(hen  their  title  commenced,  A.  *'  was 
piossessed  of,  or  entitled  to,  the  possession  of  the  said  lands 
under  a  lease  made  thereof,"  by  a  superior  land'.ord  for  the 
term,  and  "  that  the  defendanta  A.  B.  and  U.  are  in  possession 
of  the  said  lands  and  withhold  possession  thereof  from  the 
plaintiffs."  0.  demurred,  on  the  ground  that  he  was  not 
shown  to  claim  through  A.,  and  tihat  no  title  was  shown  by 
the  plaintiffs  against  him.  On  motion  by  the  plaintiffs  to  set 
aside  this  demurrer  as  frivolous: — Heldj  that  the  plaintiffs' 
statement  of  claim  was  sufficient,  and  tliat  the  demurrer 
should  be  set  aside.  Hodgins  r.  Hiceson  Vac.  J.  XII.  104 

32. Landlord  and  tenant— Name  on  rent-book  as  tenant 

— Ejectment  by  executors.]  On  the  death  of  a  tenant  who  held 
from  year  to  year,  his  two  sons  remained  in  possession,  and 
the  eld«r  ^t  his  name  put  in  the  landlord's  rent-book  as 
tenant.  They  worked  the  farm  for  more  than  twenty  years, 
after  this  change,  for  their  joint  benefit,  till  the  elder  fon 
died,  when  his  executors  brought  an  ejectment  on  the  title 
for  the  whole  farm  against  the  younger  son: — Ueldf  the 
executors  were  not  entitled  to  recover.     (By  Andrews,  J.)    The 

KXEOUTORS     OF    JOHN    M'IlHERBON,     DECEASED,     t'.     DaNIEL 

M'Ilherron    Q.  8.  and  Cir.  Gas.,  XXVII.  62,  63,  note 

83. Ifcw  trial—Heir    at    laic^Trustees    for    charity.] 

Cause  was  flhown  against  a  conditional  order  for  a  new  trial 
in  an  action  by  the  trustees  of  the  Netterville  Charities  under 
Lord  Netterville's  will,  obtained  on  the  ground  that  the  legal 
estate  was  outstanding  in  his  heir  at  law,  and  that  the  receipts 
given  by  the  trustees  to  the  defendant  did  not  estop  him  from 
denying  that  they  were  legal  owners.  The  Court  allowed 
the  cause  shown.    Fingal  v.  Elcock  C.  P.  X.  M.  367 

34«-; — ^rVio  trial— Evidence.]  The  Court  will  not  grant  a 
new  trial  in  an  action  of  ejectment  on  the  title,  on  the  plaintiff's 
application,  on  tihe  ground  of  misdirection  and  new  evidence, 
when  there  was  evidence  to  go  to  the  jury,  as  his  rights  were 
not  concluded  by  the  verdict.    Tighe  v.  Hickey 

[E.  I.  M.  423 

^"- — Outstanding  legal  estate  in  parties  who  have  al- 
lowed judgment  to  go  by  default.]  In  an  action  of  ejectment  on 
the  title,  the  defendant  gave  in  evidence  five  leases  of  the 
premises.  These  leases  had  been  made  by  J.,  the  husband  of 
A. ,  who  claimed  under  the  will  of  J.  The  plaintiff  claimed  as 
heir  at  law  of  A.,  and  gfave  in  evidence  an  attested  copy  of  a 
judgment  by  default  against  the  lessees.  It  was  admitted  that 
the  leases  were  subsisting  unlesa  they  had  been  avoided  by  that 
Judgment;  that  they  comprised  all  the  premises;   and  that 


EJECTMENT    ON    THE    TlTI^-^conHBtied. 
the  lessees  had  been  in  possession.    Verdict  for  the  plaintiff  on 
a  bill  of  exceptions:— ffc/tZ,  that  the  defendant  should  have 
judgment.    Fitzobbald  v.  Westbopp      a.  B.  III.  M.  708 

^^' --^  Previous  notice  to  quit—Subsequent  action  to  recover 
the  holding  for  nonrpaymcnt  of  rent— Judgment— Possession-^ 
Restitution  obtained  by  mortgagee  of  tenant's  interest- 
yew  action  before  expiration  of  notice  to  quit^Waiver.]  A 
tenant  from,  year  to  year  owed  a  year's  rent,  and  the  landlord 
on  the  26th  March  served  a  notice  to  quit  on  the  29th  Sep. 
tember;and  subsequently  on  the  21st  April  he  brouglit  an 
action  to  recover  the  holding  for  non-payment  of  rent,  in  which 
judgment  for  possession  was  entered  upon  11th  May,  and 
possession  thereunder  had  on  27th  June.  A  mortgagee  of  the 
tenant's  interest  on  the  21st  August  obtained  an  order  for 
restitution,  and  possession  was  restored  on  Slst  October.  An 
action  to  recover  land  on  the  title  having  been  brought  on  the 
Uth  OcUiher :— Held,  on  demurrer,  reversing  the  Common 
Pleas  Division,  that  the  notice  to  quit  was  not  waived  by 
the  proceedings  for  non-payment  of  rent,  and  the  judgment  and 
possession  recovered  thereunder.    Listowel  v.  Kellt 

[C.  P.  D.  XVII.  2a     C.  A.  XVII.  if.  285 

37 Waiver  of  temporary  bars— Jurisdiction  of  Judge 

tn  Consolidated  Chamber.]  The  Court  granted  a  motion  for 
the  waiver  of  temporary  bars,  leaving  the  judge  at  the  trial 
to  decide  the  objection  if  such  were  raised.    Castletown  r 

WiNOATB C.  C.  VIII.  ir.  179 

88 Waiver  of  temporary  bars-jurisdiction  of  Judge 

of  Assize.]  The  Judge  of  Assize  has  power  to  entertain  a 
motion  for  the  waiver  of  temporary  bars.  (By  Monahan,  C  J ) 
OoMTN  r.  COMTN  -       -       .       .        Cir.  CoB.  VlH.  jf.  875 

39 Waiver  of  temporary  bars,]    A  notice  of  mrtion 

under  s.  89  of  the  Common  Law  Procedure  Act,  1856,  for  an 
order  to  waive  temporary  bars  in  an  action  of  ejectment  need 
not  specify  any  particukr  bar.    Eagab  v.  Maunskll 

[a.  B.  I.  M,  82 

*^ Waiver  of  temporary  bars^Su/Rciency  of  afHdavit— 

Jurisdiction  of  Judge  in  Chambers.]  The  lessee  of  a  free- 
hold, having  mortgaged  his  interest,  directed  by  his  wiU  that 
the  mortgage  should  be  paid  off,  and  devised  the  estate  to  A. 
for  life,  and,  after  his  death,  to  B.  The  incumbrance  was  paid 
off  by  A.,  and  a  re-conveyanoe  was  subsequently  executed 
to  B.  by  the  executor,  but  not  by  the  heirs  of  the  mortgagee. 
B.  having  brought  an  ejectment  on  the  title  against  C,  who 
claimed  an  equitable  title,  the  Court  on  motiiMi  (althouRh 
it  waa  not  sworn,  in  terms,  that  C.  threatened  to  set  up  the 
outstanding  legal  estate):— Orrferctf,  tiiat  all  temporary  bars 
be  waived,  and  the  real  title  tried  in  said  ejectment  A 
judge  has  jurisdiction  in  Consolidated  Chamber,  to  order  the 
waiver  of  temporary  bars,  under  19  &  20  Vio.,  o.  113,  a.  89. 
Smecton  v.  Collier  (I.  Ex.  465),  foltowed.  Walker  r.  HAif- 
BBrooE c.  C.  VII.  191 

,  ^' Waiver  of  temporary  bars— Jurisdiction  of  Judge 

in  Chambers.]  A  Judge  in  Cliambers  has  jurisdiction  to  order 
a  waiver  of  temporary  bars  in  an  action  of  ejectment  on  the 
title.    Bbowne  v.  O'Kelly        -  -    C.  C.  VII.  191  (n) 

By  judgment  mortgagee*— Outstanding  legal  estate 

See  Mortgage— Judgment  Mortgage.    9. 

Civil  Bill— Service  -  -         ,         XXVII.  102 

See  Pbaotice—Civil  Bill  Coubt— Service  of  Civil 
Bill.    4. 

—'—Counterclaim  to. 

See  Practice— Counterclaim.    10,  11. 

Counterclaim  for  specific  perfonnanoe— Transfer  of  action 

to  Chancery  Division. 
See  Practice— Transfer  op  Action.    8»  9. 
Coverture— Plea vil    93 
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ETBCTMBNT    ON    THE    TITUB-ronrfnuerf. 

MUtake  in  Landed  Estates  Court  conveyance         XI.  60 

See  Landed  Estates  Contbtancb.    2. 
Security  for  costs       ...  -         I.  3f.  701 

See  Fbacticb— Common  Law— Security  fob  Costs.   14. 

Substitution  of  service— Trustees      -  -      I.  1/.  138 

See  Pbacticb— Common  Law— Sebvicb.    21. 

Writ  of  restitution— Mistake— Statute  of  Limitations 

[I.  M,  26 
See  Writ  of  Restitution.    5. 

BLBCTIOV. 

t Aequiesecnec—Pretumption  of  election— Family  ar- 
rangement.—Onus  of  proof  J]  The  requisites  for  holding  a 
party  bound  by  an  election  are  that  he  must  have  had  know- 
ledge of  his  rights,  and  that  the  property  would  become  his 
independently  of  the  will.  He  must  know  the  relative  value  of 
thfi  properties  and  the  rule  of  equity  which  forbids  him  to  take 
both  estates.  The  Court  must  be  satisfied  that  he  made  a 
deUberate  choice,  with  the  intention  of  making  it,  and  may 
infer,  from  a  long  course  of  dealing,  that  he  possessed  all  the 
requisite  knowledge.  Hie  onus  of  proof  rests  on  the  party 
alleging  that  the  knowledge  existed  and  that  the  choice  was 
made.    Sweetman  v.  Sweetman     -  -   V.  C.  II.  M.  136 

2. Secured  ereditor— Proof  of  debt— 20  k  21  Vic,  c.  60, 

tee.  262.]  Mortgagees,  who  had  obtained  an  order  for  sale  of 
the  premises,  subsequently  proved  for  a  portion  of  the  mort- 
gage debt,  as  being  the  Indanoe  over  the  value  of  the  premises 
ad  then  estimated  by  the  mortgagees.  A  dividend  being  struck 
on  debts  proved,  the  mortgagees  refused  to  accept  their  quota, 
pending  the  realisation  of  their  security.  The  premises,  after- 
wards sold,  realised  sufficient  to  pay  the  mortgagees  in  full  :— 
Heldf  that  the  mortgagees  had  elected  to  take  a  dividend  upon 
the  amount  proved  for,  as  imsecured  creditors,  and  that  such 
election  was  binding  and  could  not  be  retracted.    JRe  Daly. 

[B.  VI.  172 

3. Will—Diiposiiion  of  lands  the  title  to  which  is  dis- 
puted.} Lord  Dunboyne  by  his  will  dated  1800  devised  hia 
T.  estates  to  trustees  in  trust  for  his  wife  for  life,  and  after 
her  death  to  raise  £1,000,  £500  for  P.  O.  B.  and  £500  for 
R  O.  B.,  and  subject  thereto  to  M.  O.  B.  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  remainder  to  P.  O.  B. 
in  tail,  remainder  to  E.  O.  B.  in  tail.  He  devised  his  M. 
etitates  to  C.  B.  for  life,  with  remainder  to  trustees  of  May- 
nooth  College.  He  died  in  1801,  leaving  C.  R  his  heirees  at 
law.  A  ^it  was  instituted  by  C.  B.  against  the  trustees  of 
Majnooth  College  to  impeach  the  will,  and  a  compromise  was 
agreed  upon,  which  was  not  carried  out  till  1809.  In  1805 
C\  B.  made  her  will,  leaving  T.  estates  to  M.  O.  B.  for  life 
with  remainders  over,  with  remainder  to  P.  O.  B.  in  tail,  and 
left  the  M.  estates  to  P.  O.  B.  She  died  in  1807,  leaving  only 
the  real  estate  which  she  claimed  as  heiress  at  law  of  Lord 
Dunboyne.  P.  O.  B.  took  possession  of  the  estates,  and  died  in 
1812.  Lady  Dunboyne  died  in  1860.  A  petition  was  filed  to 
raise  the  two  sums  of  £500  -.—Held,  that  the  will  of  C.  B.  raised 
a  case  of  election  against  P.  O.  B.,  and  that  having  taken  the 
M.  estates  under  it,  he  or  the  i)etitioners  claiming  under  it 
could  not  claim  the  legacies  bequeathed  by  tlio  will  of  Lord 
Dunboyne.      Sadlieb  v.  Butleb  -  B.  I.  M.  612 

BLBCTIOV. 

See  Cases  under  Pabliament— 'Election. 
County  treasurer— Notice— Time— ^tio    tcarranto 

See  Qro  Wabbanto.  2. 
-Municipal  Corporation. 

See  Cases  under  Municipal  Cobpobation— Election. 
- — Petition. 

See  Cases  under  Pabliament— Election  Petition. 


BMBABBASSIira  PLBADHTG. 

See  Cases  under  Pbactice— Common  Law—Pleadino. 

BMFLOTEB8'  I^IABILITT. 

See  Cases  imder  Liabilttt  of  Emplotbb. 

EMPLOTEBS'    LIABILITY    ACT,    1880— Transfer   of 
action  under  from  Ci\al  Bill  Court  to  High  Court. 
See  Practice— Teansfeb  of  Action.    3,  4. 

ENGLISH  JUDGMENT— Enrolled  in  Ireland— Writ  of 
sequestration       ....      XXVII.  17 
See  I'RACTICB— Sequbstbation.     2. 

EQUITABLE  ASSIGNMEKT— PoK(jyo^«n«t/raiiff.]  1'., 
a  trader,  whose  premises  and  stock  had  been  consumed  by  fire, 
was  entitled  to  receive  an  unascertained  amount  from  the  A. 
Insurance  Company  on  foot  of  his  loss.  He  was  at  the  time 
indebted  by  M.  to  an  unascertained  amount  for  goods  sold 
and  delivered,  and,  being  pressed  for  payment,  F.  gava 
M.  a  letter  addressed  to  the  agent  of  the  A.  company, 
through  whose  hands  the  insurance  money  was  to  pass,  and 
to  whom  the  contents  of  the  letter  were  communicated,  autho- 
rising him  to  retain  the  amount  of  M's  account.  The  letter 
expressed  anxiety  to  settle  with  all  the  creditors  in  fuU,  and 
expressly  xirovided  that  if  F.  went  into  business  again  he 
would  pay  M.  himself.  The  policy  remained  in  the  hands  of 
F.  Before  the  settlement  of  his  claim  on  foot  of  the  fire 
polioy,  he  absconded,  and  was  adjudicated  bankrupt  Notice 
of  the  letter  in  the  hands  of  M.  was  given  to  the  A.  comi)any, 
who  ]Daid  the  whole  amount  of  the  claims  on  foot  of  the  fire 
policy  to  the  assignees:— iETe^cf,  that  the  letter  was  not  an 
equitable  assignment  of  any  portion  of  the  proceeds  of  the 
policy,  and  that  it  did  not  create  any  lien  or  charge  upon 
the  fund  in  favour  of  M.    lie  Fosteb     -  -     B.  VII.  83 

I)^X)sit  receipt  ....  XII.  6 

See  Donatio  Mobtis  CArsA.    3. 

EQUITABLE  EXECUTION. 

See  Cases  imder  Pbactice— Receiveb. 


Debt  payable  infuturo 

See  Assignment  of  Debt.    4. 


XXII.  49 


EQUITABLE  MOBTOAGE. 

See  Cases  under  Mobtg age— Equitable  Mobtga6S< 

EQUIT7  TO  A  SETTLEMENT-Jurisdiction  of  Landed 
Estates  Court      -  -  -  -         I.  3f.  299 

See  Pbactice— Landm)  Estates  Coubt— Jubisdiction. 
9. 

EBA8UBE— A^am^  in  deedr^E/Pcet  of.l  A  deed  to  secure 
the  repayment  to  sureties  of  two  instalments  of  a  bankrupt's 
composition,  was  executed  by  the  bankrupt  and  by  the  four 
sureties,  one  of  whom  afterwards  drew  a  pen  through  his  own 
name  and  that  of  another  surety.  The  seals  remained  un- 
touched i—JTc/cZ,  that  the  erasure  in  the  deed  was  not  a 
material  one,  and  did  not  avoid  it.      Caldwell  v.  Pabkeb 

[B.  III.  M,  446 

ESTATE  FOB  LIFE. 

Settlement VI.  143 

See  Settlement— CoNSTBUcrioN.    7, 

WiU. 

See  Cases  under  WiLl— Estate  fob  Life. 

ESTATE  IN  QUASI  TAIL-Settlement 
See  Settlement— CoNSTBUCTiON.    9. 

Estate  tail. 

Settlement  .  .  -  - 

See  Settlement— CoNSTBrcTioN.    8. 
WilL 

See  Cases  imder  Will— Estate  Tail.     ,  , 

igitized  by 
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ZSTOFFEL. 

1, Administration  with  will  annexed — E/Fect  of  grant.} 

An  administrator  cum  test,  an.  is  not,  by  accepting  administra- 
tion, estopped  from  claiming  adversely  property  bequeathed  by 
the  will,  or  from  disputing  facta  stated  in  the  will.  Kane  v. 
Kane B.  I.  Af.  176 

2. Title   by — Effect    of  proceedings   in   administration 

suit  to  hind  the  Landed  Estates  Court.}  By  a  marriage  Bottle- 
ment  made  in  1810  a  sum  of  money  subsequently  increased 
to  £1,300  was  transferred  to  W.  upon  the  trusts  thereof.  By 
a  settlement  made  in  1836  upon  the  marriage  of  W.,  his  estate 
was  conveyed  to  trustees  upon  trust  for  W.  for  life,  and  then, 
as  to  one  moiety,  to  the  use  of  his  wife  for  life,  then  to  the 
issue  of  the  marriage,  and,  failing  them,  to  T.,  his  heirs  and 
assigns.  W.  converted  the  £1,300  to  his  own  use,  and  in 
November,  1853,  a  petition  was  filed  by  the  tenant  for  life 
under  the  deed  of  1810  and  his  son  against  W.,  and  in  March, 
1854,  it  was  declared  that  there  was  due  by  W.  £1,6U  88.  7d. 
on  foot  of  the  trust  fund.  New  trustees  of  the  settlement 
of  1810  were  appointed.  The  decretal  order  was  registered 
under  13  &  14  Yic,  c.  29,  against  the  estate  of  W.,  including 
the  moiety  of  the  lands  ultimately  limited  to  T.  W.  died  with- 
out issue  and  au  administration  suit  was  brought  against  his 
widow,  tlie  trustees  of  the  deed  of  1837,  and  T.,  by  the  tenant 
for  life  under  and  the  trustees  of  the  deed  of  1810,  to  have  W.'s 
estate  administered,  when  it  was  declared  that  £1,864  was  due 
to  the  ^petitioners,  and  a  Bale  of  the  lands  was  ordered,  and  a 
Xwtition  for  sale  was  filed  in  the  Landed  Estates  Court.  An 
application  was  made  to  Hargreave,  J.,  by  the  petitioners  that 
the  moiety  should  be  sold  discharged  from  all  right  or  title 
of  T.  thereto,  which  was  refused,  as  the  limitation  of  T.  was 
valid.  W.'s  widow  died,  and  T.'s  estate  became  an  estate  in 
possession.  On  the  settlement  of  the  schedule  tlie  trustees  of 
the  deed  of  1810  claimed  priority  in  respect  of  £1,644  8b.  7d : — 
Held,  by  Lynch,  J.,  that  as  the  decrees  and  the  administration 
suit  did  not  deal  with  any  relief,  nor  wa«  it  sought,  as  agfainst 
the  estate  limited  to  T.,  he  could  not  hold  that  T.'s  estate 
was  bound  as  assets  of  W.,  and  as  T.'s  estate  could,  not  be 
sold  when  it  was  in  remainder,  it  could  not  be  sold  when  in 
possession.    Re  Thomas'  Estate        -    li.  E.  C.  I.  M.  638 

Cond'jct XXVI.  98 

See  Will— Legacy.    4. 

In  paw—Rent  fixed  by  arbitration^— Statutory  deductions 

not  allowed  ....         XXV.  69 

See  Land  Law  (Ireland)  Acts,  1881,  1887.    10. 
Laches— Landed  Estates  Court  -      V.  81;  VI.  20 

See  Settlement— UoNSTRUCTiON.    5. 
Payment  of  Rent  -  -  -  XX.  66 

See  Landlord  and  Tenant— Rent.    4. 
— ^ —  Use  and  occupation — Statute  of  Limitations       II.  M.  163 

See  Limitations,  Statute  of.    25. 

S8TT7ABT— Freeh  water  stream  flowing  through 

[XII.  131;  XIII.  81 

See  ±'ISHEBT.    5. 

What  constitutes  -  -  -  XII.  if.  201 

See  FiSHERT  Acts.    6. 

EVIDBirCB. 

1. Admissibility  of  estate  maps.}    Ancient  maps  or  sur- 

\  eys,  coming  from  proper  custody,  though  mere  private  docu- 
ments, may  be  received  in  evidence  as  against  jiersons  deriving 
title  from  the  proprietor  under  whose  direction  the  maps  or 
•  surveys  were  mode.    <M'Kenna  v.  Howth 

[L.  C.  XXVII.  48 

9. Declaration  of  third  parties  in  connection  with  Acts 

— Setting  aside  verdict. 1  On  a  motion  for  a  new  trial  on  the 
ground  of  the  reception  of  illegal  evidence,  the  Court  l»clil  that 
the  refusal  of  parties  to  take  rooms  in  consequence  of  light 
being  interfered  with  could  not  be  received  in  evidence. 
Gbesham  Hotel  Company  v.  Manning      Q.  B.  I.  M.  26 


E  VIDEN  OE—eontinued. 

8 . Memorial^Settlement.}    The  memorial  <rf  a  settlement 

was  allowed  to  be  read  in  evidence  although  no  proof  wm  given 
of  a  search  for  the  original.    Sinnot  v.  Kehok     C.  I.  M.  6 

4. ■  iVew  trial  motion.2    Where  an  unsigned  mCTdorandum 

in  an  agent's  rent  book  was  given  in  evidence  at  the  trial,  and 
the  jury  in  consequence  found  that  there  had  been  an  agreement 
in  writing  reducing  the  rent,  and  judgment  wa«  given  accord- 
ingly, and  the  Judge's  notes  contained  no  record  of  any  objec> 
tion  having  been  mode  to  the  memorandum  being  so  given  in 
evidence,  the  Court,  without  deciding  definitely  as  to  the 
admissibility  of  the  memorandum  as  evidence,  refused  a 
motion  for  a  new  trial,  or  to  alter  the  verdict.  Cabboll  r.  Db 
Gboot  -  -  Q.  B.  D.  XXVII.  M.  6U 

6. Presumpiionr— Interruption.}    In  an  action,  for  injury 

to  the  reversion,  the  plaintiff  claimed  a  prescription  of  forty 
years.  The  defendant  relied  on  acts  of  interruption  in  Sept<^- 
ber,  1863,  acquiesced  in  by  the  plaintiff  for  one  year  before  this 
action.  The  plaintiff  gave  in  evidence  proceedings  in  an  actioa 
oonunenced  in  January,  1864,  by  his  tenant  for  the  same  acts 
of  the  defendant.  Verdict  for  the  plaintiff.  On  a  motion  f  w  a 
new  trial  i—Held^  that  that  evidence  was  not  illegal.  Bbttagh 
V.  Cassidt  -  -  -  .  -     B.  II.  J/^.  6 

6. Pre8umption^Deatl^~20  &  21  Fw.,    c.   77,    s.   75.] 

While  there  is  no  presumption  of  law,  either  of  death  or  of  con- 
tinuance of  life  at  any  particular  time  during  the  septennial 
period,  there  may  be  a  presumption  of  fact.  In  the  Goods 
OF  Connor  -  -  -  -  -  p.  XXVI.  77 

7. Presumption  of  death—Lease  for  life— Tenancy  from 

year  to  year— Originating  notice  to  Ox  judicial  rent.}  In  April, 
1842,  a  lease  was  made  for  21  years,  and  during  the  life  of 
Bryan  Gill,  then  aged  21  or  24.  In  1856,  Bryan  Gill  went  to 
Steeven's  Hospital,  Dublin,  suffering  from  an  affection  of  his 
eyes ;  and  a  short  time  aftentards  some  members  of  his  family 
called  but  could  hear  nothing  of  him.  It  was  deposed 
that  he  left  this  country  in  that  year;  and  it  was  stated  that, 
when  leaving  home,  he  had  got  £5  from  his  rektives.  It  did 
not  appear  that  he  had  subsequently  asked  for  any  assistance 
from  them,  and  William  Gill,  his  brother,  had  not  heard 
from  him  since,  and  stated  his  belief  that  his  other  brothers 
and  sisters  had  not  heard  from  him.  But  the  other  brothera 
and  sisters  made  an  affidavit,  nor  did  it  appear  what  inquiries 
were  instituted  to  discover  his  whereabouts,  and  it  was  sworn 
that  a  bailiff  had  been  informed  that  Bryan  Gill  was  a  mate 
on  board  an  American  vessel  in  March,  1875.  During  Bryan 
Gill's  absence,  rent  hod  been  paid  by  William  Gill,  and  re- 
ceived by  the  lessor,  but  not,  so  for  as  appeared,  with  know- 
ledge  that,  as  alleged,  Bryan  Gill  was  dead.  William  Gill 
(whose  elder  brother  would  have  been  entitled  to  tlie  land,  if 
Bryan  Gill  waa  still  alive),  claiming  to  be  a  "  present  tenant " 
under  a  tenancy  from  year  to  year,  having  served  an  origin- 
ating notice  to  fix  a  judicial  rent  under  the  Land  Law  Act, 
1^1 1— Held,  that  the  evidence  was  insufficient  to  warrant  a 
presumption  that  Biyan  Gill  was  dead,  and  that,  even  if  he 
were  to  be  so  jiresumed,  no  circumstances  were  shown  such 
aa  would  create  a  tenancy  from  year  to  year  between  the 
lessor  and  William  Gill ;  and,  therefore,  that  the  originating 
notice  could  not  be  sustained.    Gill  v.  Manlt 

[I*.  C.  XVI.  67 

8« Presumption  of  deathr-^DetcrmincUion  of  judicial  rent 

— Lease  for  lives— Evidence  as  to  existence  of  cestui  que  vie— 
Burden  of  proof—I  Wm.  III.,  e.  ^-Land  Law  {Ireland)  Act, 
1881,  ss.  8,  21.]  At  the  hearing  of  an  application  to  determme  a 
judicial  rent,  a  lease  of  the  holding  for  three  lives  was  pio- 
duced.  Evidence  was  given  that  two  of  the  lives  were  dead,  brt 
there  was  no  evidence  as  to  the  third  except  that  he  had 
left  the  country  for  America  34  years  ago.  His  nearest  rela- 
tives in  Ireland  were  not  produced,  and  the  landlord  offered 
in  evidence  a  letter  purporting  to  have  been  written  by  him 
a  few  months  previously.  No  proof  was  offered,  however, 
that  this  letter  was  in  his  handwriting:— iETe/^f,  that  the  onus 
of  proving  the  death  of  the  cestui  que  (ie  lay  on  the  tenant 
igitizecTby  vl; 
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once  the  lease  was  proved;  and  that  no  presumption  could 
arise  of  his  death  from  the  facts.  Semble :  The  letter  would 
hare  been  admissible  in  evidence  if  necessary  in  proof  of  his 
being  alive,  if  it  bore  internal  evidence  of  having  been  written 
by  him.    Atlwabd  v,  Jones    -  -      L.  C.  XVIII.  lU 

9. PretumpHon  of  death— Absence  beyond  the  seas- 
Person  for  whose  life  estate  was  granted— Proof  of  continuance 
Qf  fife— Letters— Comparison  of  disputed  with  genuine  hand- 
rriting— Jurisdiction  of  Judge  of  Assize— 1  Wm,  Jll.y  c  8, 
«.  1— C.  L,  P.  A,  Act,  1856,  s,  30.]  Where  a  person,  for 
whose  life  an  estate  has  been  granted,  remains  beyond  the 
eeas  for  seven  years  together  it  is  sufficient  evidence  in  order 
to  rebut  a  presumption  of  his  death  that  letters  written  by 
him  have  been  recently  received  in  reply  to  others  addressed 
to  him.  A  Judge  of  Assize  has  power,  on  a  civil  bill  appeal, 
to  compare  disputed  with  genuine  handwriting,  for  the  pur- 
pose of  testing  the  genuineness  of  that  which  is  disputed. 
(By  Barry,  J.)    Crofton  v.  Smith        Cir.  Cas.  IX.  120 

10. Register  of  baptism  by  Roman  Catholic  clergyman.] 

To  render  an  entry,  made  by  a  i)er8on  in  the  course  of  busi- 
Dess  or  duty,  admissible  in  evidence  after  his  death,  it  is  not 
necessary  that  the  duty  should  be  one  imposed  by  law.  An  entry 
of  the  baptism  of  T.  D.,  contained  in  the  Baptism  Book  of 
a  Roman  Catholic  Parish  Church,  in  the  handi^Titing  of  the 
clergyman  who  performed  the  ceremony,  was  received  in  evi- 
dence after  his  death,  it  being  proved  that  by  the  rules  of 
the  church  it  was  his  duty  to  make  the  entry,  and  that 
neglect  of  such  duty  would  render  him  liable  to  ecclesiastical 
penalties.  Davis  v.  Lloyd  (1  C.  &  K.  275),  disapproved. 
Malone  v.  Lestrange  (2  I.  E.  R.  16),  approved  and  followed. 
Farrell  v.  Maguire  (3  I.  L.  R.  187),  distinguished.  Dillon  v. 
Tosra  -  -.  -  -       F.  XII.  32 

11. Schedule  of  assets  in  Probate  Division — ^^  Vic,  e.  12, 

I.  28.1  Where,  for  the  pinrpoee  of  obtaining  a  grant  of  ad- 
ministration, a  party  has  filed  a  schedule  of  assets  in  the  Pro- 
bate Division,  on  which  credit  is  taken  under  44  Vic.  c.  12, 
s.  28.  for  debts  due,  the  Court  wUl  not  compel  the  Probate 
official  to  produce  such  schedule,  even  though  subpoenaed  for 
that  purpose  by  a  party  in  the  proceedings.  Lions  v. 
HrcHM  -  Q.  S.  XVIII.   20 

12. Traverse — Work  and  labour  done."]    In  an  action  for 

work  and  labour  done  by  an  attorney  the  Judge's  refusal  to 
allow  to  be  admitted  as  evidence  an  agreement  by  which  the 
plaintiff  was  only  to  be  inid  in  the  'event  of  a  certain  fund 
being  realised,  was  confirmed,  following  Leach  v.  Palmer.  (11 
It.  Jur.  N.S.  259).    Stbanok  v.  Kelly       O.  P.  I.  M.  718 

18. To  contradict  deed — Action  on  covenant  for  repay- 

mrnt  of  loan."}  In  an  action  on  the  covenant  for  the  repay- 
ment of  a  loan  in  a  bill  of  sale  by  way  of  mortgage,  the 
defendant  pleaded  an  equitable  plea,  that  the  deed  was  exe- 
cuted at  the  request  of  the  mortgagee  wholly  without  con- 
sideration, and  for  the  purpose  of  defrauding  creditors,  all  of 
vhom  had  since  been  i)aid  off.  The  deed  recited  the  loan,  and 
the  receipt  of  the  money  alleged  to  have  been  lent  was  en- 
dorsed. Parol  evidence  showing  the  purpose  for  which  the 
deed  was  executed,  and  that  no  money  was  lent,  was  admitted. 
ScEAMS  r.  Cox    -  -  -  -      C.  H.  P.  VII.  66 

14. Usage  of  trade— Interpretation  of  written  contract 

—  Ambiguity  in  the  meaning  of  a  word  of  art — ^' Sales- 
man^—Question  for  jury.2  An  agreement  was  entered  into  be- 
tween the  plaintiff  and  defendant  that  the  plaintiff  should  enter 
the  defendant's  service  as  '^salesman'*  in  the  tea  trade,  the  plain- 
tiff understanding  that  he  was  only  to  be  employed  as  traveller. 
The  plaintiff  afterwards  acted  for  some  time  in  the  capacity 
of  traveller,  but  was  ultimately  required  by  the  defendant  to 
act  in  the  wholesale  warehouse  of  the  defendant.  In  an  action 
for  breach  of  contract  thereupon : — Held,  that  evidence  to  ex- 
plain the  meaning  of  the  word  "salesman"  in  the  written 
agreement  was  admissible.    M'Mxtllbn  v.  Gbesne 

[O.  P.  VIII.  166 
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16. Usage  of  trader-Hew  trial.]    On  a  motion  for  a 

new  trial,  objection  was  made  to  the  reception  of  evidence  at 
the  trial  regarding  the  waste  which  occurred  in  a  neighbouring 
grocer's  shop  in  weighing  the  goods  in  small  quantities,  such 
waste  in  tlie  plaintiff's  shop  being  a  matter  in  issue.  The 
Court  {diss.  Fitzgerald,  B.)  considered  the  evidence  admissible. 
M'Fadden  v.   Murdock  -       -       -       -       Z.  I.  if.   847 

16. Valuation — Field  notes  of  valuer— Necessity  of  pro* 

duetion  of  original  notes.l  A  valuer  of  land  who  had  made 
notes  in  writing  on  the  land,  of  the  value  he  put  uixm  various 
Ix}rtions  of  the  lands,  afterwards  compiled  from  these  notes  a 
full  report  or  valuation  of  the  lands  in  writing.  It  having 
been  proposed  to  allow  him  to  look  at  this  i)aper  during  his 
examination  in  order  to  refresh  his  memory: — Held,  that  he 
could  not  use  this  paper  imless  he  produced  the  original  field 
notes  and  submitted  to  cross-examination  out  of  them.  Mubbat 
Mahon       -  -  -  -         li.  8ub.-C.  XVIII.  8 

17.' Witness — Criminating  questions — Liability  of  wit- 
ness as  particeps  criminis  in  a  breach  of  the  Licensing  Acts — 
Licensing  Act,  1872,  ss.  5,  6—14  &  15  Vic,  c.  93,  s.  13.]  On 
the  hearing  at  Petty  Sessions  under  14  &  15  Yic,  c.  93,  ecc  13 
(5),  of  a  complaint  against  a  licensed  publican,  for  selling 
spirits  at  prohibited  hours,  it  was  alleged  that  a  woman 
knocked  at  the  public-house  door,  and  handed  in  a  bottle,  which 
was  returned  to  her  with  spirits,  for  which  she  paid,  but  that 
she  had  throughout  remained  in  the  street,  outside  the  licensed 
premises.  Having  been  called  as  a  witness,  she  refused  to  give 
evidence  of  the  transaction,  on  the  ground  that  so  doing  would 
criminate  herself,  on  which  objection  she  insisted,  apparently 
owing  to  the  intervention  of  a  solicitor  engaged  in  the  case; 
and  she  was  thereupon  committed  for  contmnacy.  On  applica- 
tion for  a  writ  of  certiorari  i^IT^/cf,  that  as,  under  such  cir- 
cumstances, her  evidence  as  to  the  transaction  could  not  have 
criminated  herself,  and  as  her  objection  to  answer  was  not 
made  by  her  bond-Hdc  for  her  own  protection,  the  application 
should  be  refused.  R.  (Atkinson)  v.  The  Justices  of 
Au>iAGH. Q.  B.  D.  XVIII.  2 

See  Cbiminal  Law— Evidence. 
Pbactice— Evidence. 
Pbactice—Admibaltt— Evidence, 
Pbactice— Chanceby— Evidence. 
Pbactice— Civil  Bill  Appeal— Evidence. 
Pbactice— Civil  Bill  Coubt— Evidence. 
Pbactice— Common  Law— Evidence. 

C^ise  stated— Justices  -  -  -  XIX.  67 

See  Justices— Offences.    15. 

Claim  against  estate  of  deceased — Shop  books 

[XXVII.  116 
See  Exec  utob— Action  against.    5. 

Conspiracy.      -----      XXIV.  Ill 

See  Cbiminal  Law— Conspibacy.    3. 

Entry  in  County  Court  Judge's  book — Hearing  of  appeal 

[XV.  42 
See  Landlobd  and  Tenant  (Ibeland)  Act,  1870.    151. 

Execution   of  will  -  -  -  I.  M.  248 

See  Pbobatb— Undue  Influence.    L 
High  treason— Conspiracy  -  -  I.  Jtf.  837 

See  Cbiminal  Law— High  Tbeason. 
Libel— Picture  .  -  .  .        XXVII.  8 

See  Defamation— Libel.    3. 

Of  marriage— Legitimacy— Letters— Reputation— Costs 

[I.  M.  27 
See  LEGiTiMAcr. 
—^- Perpetuating  testimony. 

See  Cases  under  Pebpetuatino  Testdiony. 
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Probate  of  will— Insufficiently  stamped    -  3L«  142 

See  Revenue— Pbobatb  Duty. 
Statute  of  frauds— Use  and  occupation    •  I.  3f .  102 

See  Landlobd  and  Tenant— Use  and  Occupation.  2. 


-To  explain  will 

See  WiLi — Ambiguity. 

-  User^-Sea-shore 
See  Sea-shore.    3. 
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XX.  66 


BXAMIWATION— Final— Bankrupt. 

See  Cases  under  Bankbuptcy— Final  Examination. 

Insolvent. 

See  Cases  imder  Insolvency— Examination. 

EXOISABLB  OOMMODITT— Duty-Carriers 

[IV.  M.  634 
See  Bailway— Cabbiage  of  Goods.    1L 

BXOISE    LAWS— Illicit   spirits   found    in   dwelling-houpe 

[XXV.  17 
See  Justices— Offences.    3. 

EXE0T7TI0N. 

See  Practice— Execution. 

Practice— Civil  Bill  Coubt— Execution. 
Pbactice— Common  Law— Execution. 

EXBCTXTIOIT  OP  DEED— Mental  capacity      -    XIV.  1 
See  Disentailing  Deed. 

BXBCTTTIOV  OF  POWEB. 

See  Cases  under  Poweb— EXECUTION. 

EXECUTIOK  OP  WILL. 

See  Cases  under  Pbobate— Execution. 

EXECTXTOB  (AND  ADMIKISTBATOB).  Col. 

Action  Against        -          •          -  -  -  147 

Action  By       -          -          -          -  -  -  148 

Administbation         -          -          •  -  -  148 

Administbation  Action  (and  Suit).  -  -  148 

Administbation  Summons    -          -  -  -  150 

Liabilities  (and  Duties)    -          -  -  -  151 

POWEBS              -            -            -            -  -  -  152 

EXECXTTOB    (AND    ADMIVISTBATOB)— AOTION 
AGAINST. 

1. Funeral  expeniCi^Pleading.l    In  an  action  af^iiist 

executors  ft»r  money  p.aid  for  funeral  expenses,  the  ooiuit  did 
not  aver  that  the  expenses  were  xjroper  and  necessary,  or  that 
the  defendant  had  assets  :—Eeld,  bad.    Magennis  v,  Dempbey 

[a.  B.  III.  M.  280 

9. Claim  on  estate  of  deceased  penon — Corroboration — 

Lapse  of  time.^  A  claim  on  the  estate  of  a  deceased  person,  in 
which  the  evidence  of  the  claimant  was  uncorroborated  by 
vouchers,  receipts,  or  demand  of  payment  during  the  lifetime  of 
the  deceased,  and  in  which  it  appeared  that  the  claim  origi- 
rated  14  years  before  the  death  of  the  deceased,  was  disallowed. 
BoAK  V.  MooBB  -  -  V.  0.  XIII.  127,  note 

3. Claim   on   estate   of   deceased   person — Evidence   of 

claim  and  claimant — Corroboration — Variance  between  rule  of 
equity  and  common  I a%P— Judicature  Act.  sec.  28,  sub-s.  ll.] 
In  proving  a  claim  against  the  assets  of  a  deceased  person, 
the  rule  of  equity  that  the  evidence  of  the  claimant 
must  be  corroborated  now  applies  at  law  as  well  as  in  equity. 
(By  Fitagibbon,  L.  J.)    Pebbib  t».  Hanna 

[Cir.  Gas.  XIIL  127 


BXEOITTOB   (AND    ADMIinSTBATOB}— ACTIOE 
AGAINST— eonftHMed 

^' Claim  on  estate  of  deceased  person — Uneorroboratcd 

evidence  of  claimantJ]  The  Court  will  not  in  any  way  allovr, 
out  of  the  assets  of  a  deceased  person,  the  amount  of  a  claim 
which  is  sustained  only  by  the  uncorroborated  testimony  of  the 
claimant,    Habtfobd  v,  Poweb  -     V.  C.  III.  M.  869 

6. Claim  on  estate  of  deceased  persofk-^Eridenee^Cor- 

roboration^Shop  books."}  Shop  books  kept  by  a  creditor  in  hii 
own  hand-writing  may  be  used  in  corroboration  of  a  daim  by 
him  upon  the  estate  of  a  deceased  customer.  (By  Andrews,  J.) 
Wabd  r.  Habold  -  Cir.  Cas.  XXVII.  115 

Claim  against  assets  of  deceased — Corroboration 

[XXII.  42 
See  Husband  and  Wife.    26. 

SXECT7T0B    (AND    ADMIiriSTBATOB).— ACTIOS 

BY — Continuance  of  action  by  administrator  before  grant 
—Judgment  de  bonis  propriis — Assets.}  The  widow  of  an 
intestate  remained  in  the  possession  of  his  assets  for  two  years 
without  taking  out  administration,  and  then  took  out  adminis- 
tration, and  revived  and  continued,  as  administratrix,  an  action 
which  had  been  pending  at  the  death  of  her  husband.  She  was 
non-suited  in  the  action,  and  judgment  was  marked  against  her 
in  her  o^ti  right :  — Held,  that  the  sheriff  could  not  give  a  pood 
title  to  a  purchaser  to  a  chattel  real  forming  ix>rtion  of  the 
assets  of  the  intestate,  and  sold  under  a  H.  fa,  issued  against 
her  for  the  costs  of  the  non-suit.    Williams  r.  Hbpbnstall. 

[C.   P.  VTII.  6 

EXECT7T0B  (AKD  ADMIITISTBATOB)- ADMIHI- 
STnATlON—Administrator^Title—Assets^ProXts  of  the 
trade  of  a  deceased  person  carried  on  vithout  lawful 
authority — Chattels  bought  out  of  such  profits.'}  Same  of 
the  next  of  kin  of  an  intestate  carried  on  his  business  of  fann- 
ing, and  purchased  stock  out  of  his  assets.  Judgment  was  re- 
covered against  these  persons,  and  the  said  stock  seized  and 
sold  under  a  writ  of  H.  fa.  issued  thereon.  Afterwards,  another 
of  the  next  of  kin  of  the  intestate  took  out  administration,  and 
sued  the  sheriff  and  judgment  creditor  for  conversion  of  the 
assets: — Held,  that  the  stock  did  not  become  assets  till  the 
administrator  had  elected  to  take  it  as  such ;  and  that  such  an 
election  oould  not  be  made  after  a  bond-fide  title  had  accrued 
to  a  stranger  under  the  execution.  M'Cabthy  r.  Mobris. 

[B.  D.  XV.  9 

EXECT7TOB   (AKD   ADMIVISTBATOB}— ADMIHI- 
STBATIOV  ACTION  (ASD  8T7IT). 

!• Accounting  party^Plaintiff   submitting  to   account.] 

A  party  who  would  be  entitled  to  obtain  a  decree  for  the 
administration  of  tlie  estate  of  a  deceased  person,  if  he  were 
bot  himself  an  accounting  party  to  the  estate,  can  obtain 
such  a  decree,  if,  in  his  statement  of  claim,  he  offer  to  account 
so  far  as  he  is  iiereonally  liable.    0*Loughlin  v.  Canavan 

[V.  C.  XIII.  26 

2. Concurrent  suits    in    English    and    Irish    Courts — 

Hem  oval  of  assets  by  administrator — Personal  liability  of  ad- 
ministrator— Confiict  of  jurisdiction.]  M.,  a  creditor  of  an 
intestate  and  plaintiff  in  an  administration  suit.  "  M.  v.  B.," 
in  the  English  Court  of  Chancery,  obtained  therein  a  decree 
to  account  against  B.,  the  defendant  and  administrator  of 
the  intestate.  Subsequently  B.  the  widow  of  the  intestate 
instituted  an  administration  suit,  "B.  v.  B.,"  and  obtained 
therein  a  decree  to  account,  in  the  Irish  Court  of  Chancery, 
against  B.  as  administrator,  B.  undertaking  to  abide  any 
ordir  tliat  might  be  made  in  reference  to  the  Irish  suit  by 
the  English  Court  in  the  suit  of  **  M.  v.  B."  An  order  was 
afterwards  made  in  the  stiit  of  **M.  v.  B.,"  with  B.'s  consent, 
that  all  further  proceedings  in  the  suit  of  "B.  v.  B."  should 
be  stayed  till  the  chief  clerk  should  liave  made  his  certificate 
under  the  decree  in  the  suit  of  "  M.  v.  B."  Subsequently. 
C.  an  Irish  creditor  of  the  intestate,  served  B.  with  a  writ 
of    summons  and  plaint  for  the  amount  of^his^  deb|jb,^and 
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XZECTJTOB    (AND    ADMINISTBATOB)  - ADHIiri- 

STBATION  AOTION  (AND  BUVD^continued, 
(the  Irwh  Court  of  Chancery  having  refuged  to  restrain  C. 
from  proceeding  at  law)  marked  judgment  for  the  amount 
of  his  debt,  with  interest  and  costs.  Nearly  i^  the  available 
asM*t8  had  been  transferred,  in  the  meantime,  from  Ireland 
to  the  credit  of  the  English  suit  of  '*  M.  v.  R."  On  appeal 
from  an  order  of  (ISiatterton  V.  C,  refusing  a  motion  by  C.  in 
the  foiit  of  **B.  v.  R.,"  that  R.  should  be  declared  personally 
liable  to  pay  him  the  amount  of  his  (daim  on  foot  of  the 
judf^ment  he  had  obtained: — Held,  haying  regard  to  the 
condition  in  the  decree  in  *^B.  v.  R.,"  and  it  not  having 
be«n  shown  that  R.*  had  done  any  act  save  in  obedience 
to  the  orders  of  the  English  Court  of  Clianoery,  that  R.  was 
not  personally  liable  to  B.  for  the  amoimt  due  on  foot  of  the 
judgment.    Ex    parte   Cbokeb.    JRe   Brownb    v.    Robkbts 

[Cli.  A.  VIII.  169 

3. Content  hy  parties  to  tell  property  out  of  Court — 

Salt  by  solicitor  of  plaintiff — Making  consent  rule  of  Court."] 
An  intestate  died  in  1859,  leaving  a  wife  and  four  children, 
two  cons  and  two  daughters,  his  next  of  kin.  His  estate  at 
the  time  of  his  death  consisted  of  a  house  held  in  freehold 
tenure,  and  the  •pra&ia  of  a  business  carried  on  in  it.  The 
intestate^s  wife  became  his  administratrix,  and  invested  i)9rt 
of  the  pergonal  estate  in  the  purchase  of  certain  lands.  In 
1875  the  eldest  son  and  heir-at-law  of  the  intestate  filed  a  bill 
•gainst  his  mother,  brother,  and  sisters,  and  obtained  a  decree 
directing  certain  acooimts  to  be  taken  of  the  real  and  personal 
estate  of  the  intestate.  All  the  parties  in  this  cause  having 
signed  an  agreement  to  waive  the  taking  of  some  of  these  ac- 
countc  and  to  consent  to  the  sale,  by  the  plaintiff's  solicitor, 
of  the  lands  mentioned :  ui)on  a  motion  to  make  such  consent 
a  rule  of  Court: — Held,  that  the  Court  should  not  permit 
the  sale  of  a  x>i'operty  out  of  Court  under  such  circumstances. 
MOLOXI  V.  MOLONT  -  •  -  -    B.  XII.  167 

4. Costs  of — Testamentary  expenses  authorised  hy  will.'] 

A  testator,  having  directed  his  trustees  and  executors,  out  of 
all  sum  and  sums  of  money  which  might  be  in  his  possession  at 
the  time  of  his  decease,  standing  to  the  credit  of  his  account 
in  the  Bank  of  Ireland,  or  elsewhere,  to  pay  and  satisfy  all 
debts  that  might  be  due  or  owing  to  him  at  the  time  of  his 
decease,  and  also  his  funeral  and  testamentary  espenses: — 
Heldj  that  the  costs  of  a  suit  to  administer  his  estate  were 
not  included  in  "  testamentary  expenses."  Mulock  r.  Mr  lock 

[B.  VI.  174 

6. Insolvent  estate — Proof  by  secured  creditor-judica- 
ture Aety  s.  2B,  s.  (1).]  T.,  whose  estate  was  being  administered, 
had  died  in  March,  1886u  In  1873,  being  indebted  to  the  Bank 
of  Ireland,  he  deposited  his  title  deeds  with  the  Bank  by  way 
oi  equitable  mortgage.  In  September,  1885,  he  executed  a 
legal  mortgage  to  the  Bank  of  the  lands  of  which  he  had  de- 
posited the  title  deeds,  to  secure  all  moneys  then  due,  and 
future  advances.  In  the  action  the  Bank  claimed  for 
£975  16s.  9d.  principal  and  interest,  and  the  daim  contained 
the  following  paragraph:-— "Inasmuch  as  there  does  not  ap- 
pear any  reason  to  expect  that  the  estate  of  T.  will  be  insuffi- 
cient for  payment  of  his  debts  and  liabilities,  the  bank  have 
not  valued  the  foregoing  securities  or  taken  out  a  summons  ask- 
ing for  an  order  that  the  lands  and  premises  affected  by  the 
Bid  securities  shall  be  sold  or  realised  immediately  under  the 
direction  of  the  Court,  but  if  the  defendant,  Esther  Teahan, 
the  executrix,  apprehends  that  the  estate  will  be  deficient,  and 
if  she  so  informs  the  said  bank,  they  will  thereupon  take  the 
steps  required  by  the  Judicature  Act  in  the  case  of  insolvent 
estates."  The  solicitor  for  the  Bank  wrote  to  the  solicitor 
havini;  carriage,  asking  if  the  estate  would  prove  insolv^t, 
and,  if  so,  what  dividend  it  would  pay,  to  which  a  reply  was 
sent  stating  that  the  solicitor  for  the  executrix  thought  the 
estate  would  prove  insolvent,  but  could  not  say  what  dividend 
it  woold  pay.  After  the  chief  clerk's  certificate  was  filed,  the 
Bank  served  notice  of  motion  for  leave  to  sell  the  lands,  with 
a  view  to  ascertain  the  value  of  the  security  :—Held  (reversing 
the  decision  of  the  Vice-Chancellor),  that  the  Bank  should  be 
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STBATION    ACTION    (AND    BTJIT)- continued. 
allowed  to  value  their  securities,  and  deduct  that  value  from 
the  amount  of  their  debt,  and  prove  for  the  balance  against  the 
general  assets.    Coopeb  v.  Teahan 

[V.  C.  ft  C.  A.  XXIII.  66,  67 

6. Payment  on  account  of  legacies.]    Where  an  action 

has  been  a  long  time  in  Court,  and  the  funds  would  be  ample 
for  the  payments  of  the  legacies  in  full,  the  Court  ordered 
payments  on  account  to  be  made  to  the  legatees.  Gbat  v.  Psbby 

[B.  XXVII.  M.  888 

7. Personalty— Fee-farm    grant— Pine    on    surrender.] 

A  testator  had  made  a  fee-farm  grant  containing  a  clause 
enabling  the  grantees  to  surrender  on  payment  of  a  surrender 
fine  of  £100.  He  bequeathed  his  personalty  to  two  i)erson8 
and  his  freehold  property  to  other  persons.  The  fee-farm  grant 
was  surrendered  after  his  death,  and  the  fine  of  £100  paid:  — 
Held,  that  the  fine  formed  part  of  his  personal  estate.  Abic- 
STBONo ».  Abmstbong  -  -  -       B.  XVII.  106 

8. Plaintiff  a  creditor  and  mortgagee— Practice,]    The 

plaintiff  in  an  administration  suit  claimed  to  be  a  creditor  in 
respect  of  a  large  sum  of  money  for  which  he  held  several 
mortgages  for  the  amount  due  to  him  i—Held,  that  the  plaintiff 
was  entitled  to  prove  his  claim  for  the  full  amount  against  the 
general  assets,  without  being  bound  to  realise  his  mortgage 
securities;  the  time  at  which  the  amoimt  of  the  debt  should 
be  ascertained  woidd  be  when  it  was  brought  in  imder  the 
posting  for  creditors ;  he  would  then  receive  a  rateable  dividend 
(the  estate  being  insolvent)  subject  to  being  charged  with  sums 
received  out  of  the  mortgaged  premises.  Fottbbll  v. 
Kavanagh V.  O.  X.  Af.  364 

8. Practice— Interest  on  debts — Creditor  coming  in  under 

decree— Rules  of  June,  1891,  0.  LV,,  r.  t&— Preamble  to 
rules— Matter  then  pending.]  Order  LV.,  rule  65  (Bules  of  June, 
1891),  allowing  interest  on  debts  not  otherwise  carrying  in- 
terest, where  the  creditor  "  comes  in  and  establishes  "  same 
under  a  judgment  or  order  of  the  Court,  is  not  retrospectively 
applicable  to  cases  where  the  primary  administration  decree 
was  obtained  prior  to  June  1,  1891,  and  where  nothing  re- 
mained to  be  done  after  that  date  save  to  obtain  an  allocation 
order.    In  re  Rowley,  Bowlbt  r.  Bowlby 

[0.  A.  XXV.  49 

10. Seduction  of  rents — Application  by  tenants.]    The 

Court  will  not  entertain  an  application  by  the  tenants  of  lands, 
the  subject  of  an  administration  action,  for  a  reduction  of  rent  ; 
the  application  must  be  made  by  the  receiver  or  the  personal 
representative.    Hinds  v.  Pottebton       V.  C.  XXIII.  40 

11. Sale    by    auctioneer    prior    to    decree  —  Purchaser 

paying  2i  per  cent,  fees  to  auctioneer — Administrator  sur- 
charged with  difference  between  commission  and  fee.]  Where 
an  administrator  sold  propertj'-  prior  to  instituting  proceedings 
in  the  County  Court  for  administration  and  the  purchaser  paid 
the  auctioneer  2^  per  cent,  commission  on  the  purchase  money, 
which  was  to  include  the  cost  of  advertising  -.—Held,  that  the 
administrator  must  bring  into  C^urt  the  difference  between 
the  amount  of  the  commission  eo  paid  and  what  was  a  reason- 
able fee.    Hall  v.  Hall  -  •      a.  8.  XXVII.  61 

Sale  in  CJourt  prior  to  decree        -  -  -    V.  166 

See  Pbacticb— Chancbby— Sale  by  Coubt. 

EXECT7TOB  (AND    ADMINI8TBATOB)— ADMINI- 
STBATION  SUMMONS. 

1.  — An  order  for  administration  was  made  on  summons 
where  there  was  a  difficulty  in  ascertaining  all  the  next  of 
kin.  (By  Madden,  J.)  M^Mahox,  Deceased,  Uppebton  r. 
Bbigo  -  -  .  Vac.  J.,  XXVII.  M.  82 

8. By  one  creditor  alone — Peal  estaie.]    A  creditor  may 

obtain  under  30  &  31  Vic,  c.  44,  s.  153,  an  order  on  summons 
for  the  administration  of  the  real  estate  of  a  deceased  i)erBon, 
without  joining  the   other  creditors    of    the    deceased.      Pe 

M'Keown B.I 
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3. By    adminiitratrixr—Lachet—Preiumption    of    due 

adminittration  of  atteU  after  great  lapse  of  time — Unex- 
plained delayr-I^ifcretion  of  Court.']  A  nest-of-kin  of  a  de- 
ceased, who  died  a  very  long  time  before,  obtained  letters  of 
administration  many  years  after  she  attained  age.  Without 
explaining  her  delay  in  instituting  proceedings,  she  sought 
to  have  a  decree  for  administration  madeu  The  Court  refused 
to  make  the  decree.    Madden  v.  Scanlan       B.  XXVI.  137 

4. Jieal  EttateSettlement.'}    The  Court  will  not  make 

an  order  on  summcms  to  administer  real  estate  where  it  has 
been  put  in  settlement^  and  where  there  is  a  question  as  to 
whether  a  debt  was  created  by  the  will  so  as  to  take  the 
plaintiff's  claim  out  of  the  Statute  of  Limitations.  Elliott  v, 
Mo^n^OHEBY  .  -  -  -  B.  IV.  M.  216 

6. Suit  more  proper  for  inferior  Court — County  Courts 

Act,  1877,  89,  31,  33.]  On  a  summons  for  the  administration  of 
an  estate,  where  the  gross  value  was  estimiated  at  £630,  but 
in  which  was  included  the  selling  value  of  a  farm  estimated  at 
£161,  and  where  it  did  not  appear  that  the  annual  value 
exceeded  £30,  no  rule  was  made,  the  Court  intimating  that  the 
County  Court  was  the  proper  tribunal.    Hartbn  v.  Habten 

[V.  C.  XII.  M,  87 

EXB0T7TOB     (AKD      ADMIITISTBATOB)  —  LIA- 

BIUTIE8    (AKD     DUTIES). 

1. Administration     summons  —  Lease  —  Non-claim     for 

breach  of  eovenant^Liability  of  administrator  and  next  of  kin 
— 22  d:  23  Viet,  e,  35,  s.  27.]  An  administrator,  in  such  his 
capacity,  became  possessed  of  a  lease  of  premises  on  which 
large  arrears  of  rent  remained  unpaid,  and  which  had  been 
suffered  to  become  dilapidated,  in  violation  of  the  lessee's 
covenants  to  pay  rent  and  to  repair.  On  a  summons  for 
administration  of  the  assets  of  a  devisee  of  the  leFH^e,  the 
receiver  over  the  lessor's  estate  came  in,  claiming  the  arrears  of 
rent,  and  to  have  provision  made  out  of  the  personal  ei>tate  of 
the  deceased  for  the  future  payment  of  rent — making  no  claim 
in  respect  of  the  dilapidations— and  a  decree  was  made 
declaring  the  receiver  entitled  to  the  arrears,  but  silent  as 
to  any  provision  for  future  payment.  The  administrator  hav- 
ing subsequently  applied  by  summons  for  an  inquiry  as  to 
whether  he  was  under  any  liability  by  reason  of  the  covenants 
in  the  lease,  and  if  so,  as  to  what  provision  ought  to  be  made 
for  his  indemnity : — Hdd^  that  the  inquiry  sliould  be  refused. 

FiTZGSBALD    V.    LONEBOAN     -  -  -    Ghi.   A.  IX.  186 

2.   Misconduct — Ne  exeat  regno— Coai*.]    An  executor, 

who  had  drawn  out  of  bank  a  simi  of  money,  forming  portion  of 
the  assets  of  the  testator,  wrote  to  a  legatee  of  the  testator 
claiming  6  X)er  cent,  on  his  portion  and  tliat  of  the  other 
legatees,  and  informed  him  that  he  was  about  to  emigrate  from 
the  kingdonu  A  bill  to  administer  assets  was  thereupon  filed 
and  a  writ  of  ne  exeat  regno  was  issued  against  him.  In  his 
answer  the  executor  admitted  being  in  possession  of  the  assets, 
and  gave  a  full  account  thereof  :—J7e^ (2,  that  the  costs  of  the 
proceedings  up  to  and  including  the  answer  must  be  paid  by 
the  executor,  but  that  he  was  entitled  to  the  subsequent  costs. 
Fabbeb  v.    Cabboll     -  •  -  -     B.  VIII.  172 

8. Notice  to  creditors — No  claim  sent  in — 22  &  23  Vic, 

c  35,  ss.  26,  27,  28,  29.]  Executors,  having  published  the 
usual  advertisements  in  the  newspapers,  calling  on  all  credi- 
tors to  send  in  notice  of  their  claims  against  the  testator's 
estate  before  a  given  date,  proceeded,  on  the  expiration  of  the 
time  limited,  to  administer  the  estate,  and  distribute  the  entire 
of  the  assets  among  the  parties  who  had  sent  in  claims  in  reply 
to  the  advertisement,  and  those  entitled  under  the  will,  with- 
out regarding  an  outstanding  mortgage  on  the  property.  The 
mortgagees  had  sent  in  no  reply  to  the  advertisements  for  cre- 
ditors, but  the  executors  were  aware  of  the  existence  of  the 
mortgage:— JTcW,  on  appeal  (reversing  the  decision  of  tlie 
Vice-Chancellor),  that  the  executors,  knowing  of  the  existence 
of  the  outstanding  mortgage,  were  bound  to  take  it  into  account 
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in  distributing  the  assets.    The  meaning  of  the  term  "notice"  in 
22  &  23  Vic,  c.  35,  s.  29,  considered.    Scottish  Equitable 
Society  v.  Beattt   -  -  -  -  C.  A.  XXIII.  66 


Petition  not  presented  bond  ildc — Costs 

See  Tbusteb— Tbustkb  Relief  Act.  2. 
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BXECT7TOB  (AND  ADMINI8TBATOB)— POWEB8. 

1. Interest  taken  6y,   in  estate  of  deceased — Judgment 

for  rent  subsequent  to  death  of  testcUor— Seizure  in  execution 
of  a  tenancy  from  year  to  year— User— Delay — Estoppel.] 
A  statement  of  claim,  in  an  action  for  the  recovery  of  land, 
alleged  that  on  the  death,  in  October,  1879,  of  the  tenant  of 
the  land,  held  under  a  tenancy  from  year  to  year,  the  defen- 
dant, as  his  executrix,  entered  into  possession  and  paid  the 
year's  rent  which  had  become  due  in  the  September  previous; 
that  in  September,  1880,  the  rent  for  the  preceding  3rear 
became  due  by  the  defendant  to  the  jibintiff,  for  the  amount 
of  which  the  plaintiff  brought  an  action  against  her,  and  re- 
covered judgment;  that  a  portion  of  the  said  amount  was 
realised  and  paid  to  the  plaintiff,  and  that  for  the  balance 
a  writ  of  }f.,  fa.,  was  issued  against  the  goods  of  the  defendant 
under  wliich  the  sheriff  took  in  execution  the  defendant's  es- 
tate and  interest  in  the  said  land,  and  sold  the  same  to  the 
plaintiff  at  public  auction,  and  subsequently  executed  an 
assignment  thereof  to  the  plaintiff: — Held,  on  demurrer,  that 
the  assignment  did  not  entitle  the  plaintiff  to  the  land,  a^ 
when  he  obtained  the  judgment  the  defendant  was  not  en- 
titled to  the  land  in  her  own  right  but  as  executrix,  and 
imder  the  circumstances  api)earing  there  had  been  no  deahog 
or  conduct  on  her  part  to  estop  her  from  so  maintaining. 
Talbot  db  Malahidb  v.  Moban       -      Q.  B.  D.  XV.  63 

2. Power  to  let  lands — Restriction  of  power  in  will- 
Civil  bill  ejectment— lA  &  15  Vic,  c  67,  ss,  72,  95— Jurisdic- 
tion— Decree  for  possession  of  part  of  lands  and  dismiss  as  to 
rest.]  A.  devised  chattels  real  to  B.,  his  infant  son,  same  to 
be  managed  during  his  minority  by  his  executor,  who  was  one 
of  the  defendants,  the  will  containing  a  xiro'^sion  that  the 
executor  "should  not  have  power  either  to  let  or  sell  the 
(devised)  lands  without  the  consent  of  C."  The  executor 
made  a  lease  for  years,  and  on  its  expiration  a  yearly  letting 
of  a  portion  of  the  lands  so  devised,  and  subsequently  became 
tenant  from  year  to  year  to  the  plaintiff  of  the  entire  lands 
at  one  rent.  Notice  to  quit  was  served  only  on  the  executor: 
— Held,  that  the  executor  had  iwwer  to  create  the  tenancy, 
notwithsjtanding  the  limitation  contained  in  will,  and  that  the 
tenancy  was  undetermined.  The  Court  has  no  jurisdiction 
to  grant  a  decree  for  possession  of  a  portion  and  a  dismi^ 
as  to  another  portion  of  the  same  lands.  (By  Battersby,  Q.C., 
Judge  of  Assize.)    ODonnell  v.  OTtorBKE 

[Cir.  Cas.  X.  158 

Sale  of  crops  and  stock        -  -       XXVI.  M.  493 

See  Pbactice— Injunction.    1. 

Service  of  notice  to  quit  before  probate  granted 

[I.  M.  477 
Sec  Landlobd  and  Tenant— Ejectment— Noticb  to 
Quit.    33. 

EXBCT7T0B  (AND  ADMINI8TBAT0B). 

According  to  the  tenw. 

See  Pbobatb— Gbant  of  Pbobats.    2,  3. 

According  to  the  tenor — Executor  of— ^rant  of  administra- 
tion   II.  jr.  244 

See   Pbobate — Gbant   op  AoinNiSTBATiON.    4. 

Assent  of— Pleadings-Suit  for  recovery  of  assets  by  creditor 

or  legatee  ...  .      n.  jf.  685 

See  PBACTiCB— Chancebt— Pabties.    3. 

Costs— Misconduct  -  -  -  VIII.  172 

See  ExECUTOB— Liabilities  ( 
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EXBCT7TOB   (AND    ADHINI8TBATOB)-e«m<miie(f. 
—  De    ton   tort — Judgment    against    in    i)er8onal    capacity 

[XX.  46 
See  Shkbiff.    12. 

- —  Ve  son.  loK—Purchase  of  property  with  aflsete — Seizure  of 
Iiroperty  by  sheriff  under  judgment  de  bonit  propriis 

[XYII.  d3 
See  Shsbiff.    31. 

De  son  ^orf— -Renewal  of  decree  against  -    XIX.  60 

See  Pbacticb— Civil  Bill  Coubt— Renewal  of  Decree. 
1. 

Executor  of— Liability  of  -  -  XVII.  89 

See  Pbactice— Execution.    10. 

Injunction  to  restrain  transfer  of  shares  by       I.  3/.  701 

See  Pb  VCTICB—CHANCB3Y— Injunction.    1. 

Renunoiation. 

Ste  Caees  under  Probate— Renunciation. 

EXBGXTTOB7  DBVISB— Will. 

See  Cases  under  Will— Executort  Devise. 

EXE0XTTOB7  TBTJST- Will. 

See  Will— Executory  Trust. 
EXPOSIBO  GOODS  FOB  SAI<B  OT7TSIDE  SHOP. 

!• Dublin  Police  Act,  S  &6  Vie.,  aeas,  2,  e.  24 — Ohstrue* 

iion  of  thorough fare.l  Between  the  front  of  a  butcher's  shop 
and  a  public  footway  in  Great  Britain  Street,  Dublin,  was  a 
space  belonging  to  the  shop,  and  bounded  on  one  side  by  a 
rail  projecting  from  the  comer  wall  of  the  house  to  the  foot- 
way. The  public  had  no  right  of  walking  over  or  using  this 
epace,  and  the  rail  prevented  it  being  so  used.  The  butcher 
having  exposed  meat  for  sale  on  a  table  there  placed: — Held 
(Fitzgerald,  J.,  <fui(7an/€),  that  he  was  not  guilty  of  an  offence 
within  tlie  5  and  6  Vic.,  seas.  2,  c.  24  ("An  Act  for  Improving 
the  Dublin  Police ''),  sea  17,  sub-sec.  7.    Btrne  v.  Ring 

[Q.  B.  X.  63 

8. Dublin  Police  Act,  5  k  6  Vic,  sets.  2,  e.  24,  sec.  17, 

sub-see,  7.]  A  summons  for  exjXMing  goods  for  sale  outside  a 
»hop  was  dismissed,  where  the  defendant  deposed  that  he  was 
the  owner  of  the  ground  out  to  the  footway,  and  had  for 
thirty  years  placed  goods  over  the  covered  area ;  that  the  only 
dedication  to  the  public  was  when  the  customers  passed  in  and 
out :  and  that  he  had  flagged  the  place  himself.  Williamson 
r.    Monks  -  -  H.  P.  O.  X.  M.  468 

3. Obstruction  of  thoroughfare — Dublin  Police  Act,  5  & 

6  Vie.,  sess.  2,  e.  24,  see,  17  (7).]  Sec.  17,  of  5 &6  Vic,  sess.  2. 
c.  24  ("An  Act  for  the  Improvement  of  the  Dublin  Police ") 
renders  liable  to  penalties  every  person  who,  in  the  words  of 
the  7th  sub-sec.,  "  shall  expose  anything  for  sale  in  any  park 
or  public  garden,  unless  with  the  consent  of  the  owner,  or 
other  person  authorised  to  give  such  consent,  or  upon,  or  so 
a«  to  bring  over  any  carriage  way  or  footway,  or  on  the  out- 
side of  any  house  or  shop;  or  who  shall  set  up  or  continue 
any  pole,  blind,  awning  line,  or  any  other  projection  from 
any  window,  parapet,  or  other  part  of  any  house,  shop,  or  other 
building,  eo  as  to  cause  any  annoyance  or  obstruction  in  any 
thoroughfare."  The  concluding  words  of  that  sub-section, 
"  BO  as  to  cause  any  annoyance  or  obstruction  in  any 
thoTOUKhfare,"  refer  exclusively  to  the  branch  of  the 
»ub-section  which  commences  *'or  who  shall  set  up  or 
continue  any  pole,*'  &o.  A  jirovision  dealer  having  been 
summoned  for  exposing  provisions  for  sale  outside  liis  shop  in 
Talbot  Street,  Dublin,  it  appeared  that  the  premises  of  which 
lie  waa  the  owner  had  formerly  been  a  private  dwelling  house, 
having  an  area  in  front,  which  area  was  separated  from  the 
publio  thorou^are  by  a  railing ;  that  the  area  had  afterwards 
been  covered  over  by  a  flagging,  raised  some  inches  above  the 
level  of  the  footway  adjoining,  and  that  the  railing  next  the 
street  had  been  left  standing.    Upon  this  covered  area,  form* 


BXPOSINa  GOODS  FOB  BAIiB  OUTBIDS  SHOP-eon. 

ing  part  of  his  premises,  the  provision  dealer  had  exposed  his 
goods  for  sale  outside  his  shop : — Held,  that  the  defendant  was 
guilty  of  an  offence  within  the  meaning  of  5  and  6  Vic.,  sess.  2, 
o.  24,  B.  17,  sub-sec.  7.     Kavanaoh  v.  Dolan        B.  X.  80 

4 Obstruction  of  thoroughfare.']    The  exposing  of  gooda 

for  sale  on  a  covered  area  which  forms  part  of  a  trader's  own 
premises  is  not  an  offence  within  the  5  &  6  Vic,  sess.  2,  c.  24. 
Dotcling  v.  Byrne  (X.  79),  and  Byrne  v.  Bing  (X.  82),  approved 
of;  Kavanagh  v.  Dolan,  (X.,  80),  not  followed.  Kavanaoh  v. 
Grant O.  P.  XI.  34 

6. Shop  steps  leading  to  shop  door— Dublin  Police  Act, 

5  &  6  Vic,  sess.  2,  e.  24,  sec.  17,  sub-sec.  7.]  Where  it  appeared 
that  a  trader  exposed  goods  for  sale  on  the  steps  leading  to 
his  shop  door,  and  forming  portion  of  his  premises :  — Held, 
that  he  had  committed  no  offence  within  the  5  &  6  Vic,  sess.  2, 
c.  24  ("An  Act  for  Improving  the  Dublin  Police "),  sec.  17, 
sub-sec.  7.    DowLiNO  v.  Btrne  -  •      C.  P.  X.  79 

BXPBBSS  TBUST. 

Sec  Limitations,  Statute  of.    12-16. 

Charity— Statute  of  Limitations  -  IV.  Af.  738 

See  Charity— Scheme.    1. 


PAIB  COHHBBT— Libel. 

See  Defamation— Libel.    4,  5. 

PALSB  IHPBISOBHBBT. 

1. Assault  and  detention^Plainti/f  wrongfully  in  pot- 
session  of  defendant's  goods.]  In  an  action  for  assault  and 
false  imprisonment  for  a  long  time,  a  defence  was  made  that 
the  plaintiff  had  in  his  possession  a  chattel  of  the  defendant's 
and  was  about  wrongfully  to  carry  it  away,  whereupon  the 
defendants  gently  laid  hands  on  and  detained  the  plaintiff, 
in  order  to  prevent  his  carrying  it  away,  doing  no  more  and 
detaining  the  plaintiff  no  longer  than  was  necessary.  On 
demurrer: — Held,  that  the  defence  was  no  justificaition  of  the 
imprisonment.    Harvey  v.   Mayne  -        C.  P.  VI.  180 

2. Assault — Arrest  for  drunkenness — Detention  in  police 

barracks  for  night.]  In  an  action  against  members  of  the 
police  for  assault  and  false  imprisonment,  it  appeared  that  the 
assault  took  place  in  arresting  the  plaintiff  for  being  drunk 
for  which  he  was  &ied  at  Petty  Sessions.  The  defendants 
were  not  justified  in  detaining  him  for  the  night  if  he  was 
cajnble  of  taking  care  of  himself  going  home,  and  the  plain- 
tiff would  be  entitled  to  damages,      Mahonby  v.  Lynch 

[Q.  s.  X.  jr.  81 

3. Embarrassing    defence — Crime    and    Outrage    [Ir.) 

Act,  1848.]  To  an  action  for  false  imprisonment,  the  de- 
fendants, an  insi)ector'  of  constabulary  and  two  constables, 
pleaded  that  before,  &o.,  they  being,  &o.,  suspected  the  plain- 
tiff, &c.  On  a  motion  to  set  aside  the  jilea  as  embarrassing 
for  omitting  to  state  the  grounds  of  suspicion  :—2^e/c{,  that 
the  defence  implied  reasonable  ground  of  suspicion.  Buckley 
V.  Barry  -  -  -  -  -      B.  II.  3f.  363 

4. Pleading — Embarrassing  summons  and  plaint — Mali- 
cious prosecution.]  A  plaintiff  pleaded  as  follows:*— *' And 
that  also  the  defendant  falsely,  &c.,  caused  the  plaintiff  to 
be  arrested  and  imprisoned,  and  afterwards  caused  him  to  be 
brought  before  a  magistrate  in  custody,  on  a  false  charge 
that  he  had  been  guilty  of  felony": — Hcldy  that  it  should  be 
set  aside  as  embarrassing.    Harrington  v.  Murphy 

[C.  C.  III.  M.  407 

Assault— Action  against  magistraten-Pleading 

[VII.  M.  626 
See  Practice— Common  Law— Pleading.    38. 

Prolixity— Pleading  -  -  -  I.  ilf.  713 

See  Practice— Common  Law— Pleading.    fZ.  ^  r^  ^^  r^l ,^ 
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FAIiSE  PBETEKCES. 

See  Casea  under  Criminal  Law— False  Pbbtbnces. 

FALSE  BEPBESENTATION. 

1, Pleading — Duplieity^S citing   tuide    summons    and 

plaint.]  On  motion  to  set  aside  paragraphs  of  a  summons 
and  plaint  averring  that  the  defendant  knowing  that  a  horse 
was  unsound,  by  then  fraudulently  "concealing  from  the 
l)lainti£f  that  said  horse  was  misound,"  and  representing  to  him 
that  it  was  sound,  induced  the  plaintiff,  who  was  ignorant  of 
such  unsoundness,  to  buy  the  hone  i— Held,  that  the  words 
"concealing  from  the  plaintiff  that  said  horse  was  unsound" 
should  be  struck  out.    Timpson  v,  Dalton  ^^^   ^^^ 

a. Pleadini/'— Amendment.]  In  an  action  for  false  repre- 
sentation in  which  the  summons  and  plaint  did  not  aver  that  the 
representation  was  false  to  the  knowledge  of  the  defendant,  the 
plaintiff  was  given  liberty  to  amend  within  a  few  days ;  other- 
wise the  paragraph  was  to  be  struck  out.  Cbooke  r.  Powkrs- 
couBT Q.  B.  I.  M.  660 

3 Setting  aside  statement  of  claim— Prolixity_— Plead- 
ing evidence— Fraud,  whether  necessary  to  allege  expressly — 
Statement  of  claim,  independent  of  writ — Judicature  Act, 
schcd.  rr,  21,  2S^(?.  VIII.,  rr,  3,  16.]  In  an  action  for  fradu- 
lent  representation  by  a  lessor  and  his  agent,  whereby  the 
plaintiff  was  induced  to  become  the  lessee  of  certain  premises, 
and  for  breach  of  covenant  in  preventing  the  plaintiff  opening 
a  butcher's  shop  on  the  premises,  and  breach  of  covenant  for 
quiet  enjoyment,  the  statement  of  claim  contained  a  lengthy 
narrative  of  the  transactions  between  the  parties,  and  alleged 
various  matters  of  knowledge  on  the  part  of  the  lessor  and  his 
agent,  relied  upon  by  the  plaintiff  as  containing  an  in- 
ference of  fraud,  but  without  expressly  alleging  fraud, 
on  the  part  of  either  lessor  or  agent,  or  separating  and 
distinguishing  the  causes  of  action: — Held,  that  the  statement 
of  claim  should  be  set  aside  because  the  causes  of  action  were 
not  distinctly  stated,  but  were  mixed  up  and  inseparable,  and 
also  because  the  manner  in  which  each  cause  of  action,  taken 
separately,  was  stated  was  prolix  and  evidence  was  pleaded 
instead  of  facts.  The  writ  of  summons  alleged  expressly  that 
the  misrepresentations  were  fraudulently  made ;  while  the  state- 
ment of  claim  merely  averred  circumstances  from  which  the 
inference  of  fraud  was  deducible :  —Held,  that  fraud  should  be 
expressly  alleged  as  a  fact;  and  it  is  not  sufficient  to  merely 
set  out  the  circumstances  from  which  it  is  to  be  inferred,  and 
that  in  this  respect  the  statement  of  claim  must  be  treated 
indei)endently  of  the  ivrit  of  summons.    Dotlb  r.  Hort 

[E.  D.  XII.  17d 

FAHILT— Bequest  for  benefit  of  -        XV.  36 

See  Will— Discretionary  Trust. 

FAHILY  ABBANOEHENT— Deed  XII.  » 

See  Infant— Settlement.    3. 

FEE-FABM  GBANT. 

See  Cases  under  Kenewable  Leasehold  Conversion 
Act. 

Fine  payable  on  surrender— Personalty  XVII.  106 

See  Executor— Administration  Action.    7. 

FEES    FOB    TBANSCBIPT   OF    BECOBD— Writ    of 
error  -  -  -  X   M.  316 

See  Criminal  Law— Writ  op  Error.    3. 

FEVEB   HOSPITAL— Pi-esentment    for. 

See  Cases  under  Grand   Jury—Presentment— Fever 
Hospital. 

FIEBI  FACIAS. 

See  Cases  under  Sheriff. 


FINAL   EXAHIirATIOH- Bankrupt. 

See  Cases  under  Bankruptcy— Final  Examination. 

FIMTE— Allowance  for  in  fixing  fair  rent— RedemptioD  of  rent. 
See  Redemption  of  Rent  (Ireland)  Act,  1891.    9. 15. 

Irish  money — Irish  statute      -       -       -        XI.  3/.  207 

See  Justices— Practice.    5. 

Renewal  of  Ecclesiastical  lease. 

See  Ecclesiastical  Lease.    3,  4. 

Surrender  of  fee-farm,  grant — ^Personalty    -    XVII.  106 

See  Executor— Administration  Action.    7. 

FIBE  inrSTTBANOE. 

See  Insurance.    1-5. 
FISHEBT. 

1. Public  right  of  fishing — Hivcr  navigable  but  not  tidal .] 

Trespass  for  fishing  in  the  plaintifiTs  close  covered  with  water. 
Defence:— That  the  acts  were  done  in  a  navigable  river  in 
which  the  public  had  immemorially  fished.  There  was  no 
traverse  of  the  averment  that  the  close  was  the  plaintiiTs,  and 
the  plea  admitted  that  the  acts  were  done  in  a  part  of  the  river 
above  where  the  tide  ebbed  and  flowed.  Demurrer: — Held, 
that  navigable  imports  that  the  tide  ebbs  and  flows  in  that  part 
of  the  river  which  is  thus  described,  and  that  the  defence  was 
bad.    Murphy  v.  Ryan     -  -  -     C.  P.  II.  M.  150 

2. Several  fishery — Orant  of— Private  Act  of  Parlia- 
ment—Oysters.] By  an  Act  of  Parliament  entitled  "  An  Act  to 
enable  E.  J.  C.  to  establish  and  protect  a  salmon  fishery  upon 
the  lakes  and  rivers  of  O.  and  A.,"  after  reciting  that  he  was 
the  proprietor  of  estates  and  fisheries,  and  was  desirous  of 
removing  certain  obstructions  and  of  constructing  the  lands, 
passages,  and  'cuts  in  the  Act  mentioned,  for  the  purpose  of 
admitting  salmon  up  the  said  rivers  to  spawn,  upon  the 
terms  that  the  exclusive  right  of  fishing  for,  and  the  protection 
of,  salmon  and  other  fish  in,  among  others,  the  Bay  of  B., 
should  be  vested  in  him,  and  that  the  establishment  of  a 
salmon  fishery  would  be  beneficial  to  the  public,  by  affordiog 
employment  to  the  poor,  it  was  enacted  that  E.  J.  C.  should  be 
empowered,  at  his  O'vm.  cost  and  expense,  to  make  and  maintain 
two  oauals  in  such  miuiner  as  might  be  sufficient  to  enable  the 
salmon  to  ascend  into  the  rivers  and  lakes;  to  purchase  the 
existing  rights  and  privileges  of  fishing  for  salmon  and  other 
sea  fish  within  the  Bay  of  B.  from  any  persons,  &o.,  and  upon 
payment  of  the  money  agreed  to  be  paid,  &o.,  that  all  exist- 
ing rights  should  vest  in  him,  &c.,  and  that  the  Bay  of  B.,  &c, 
and  the  several  rivers  and  streams  into  which  si^lmon  and 
their  fry  or  young,  and  other  sea  fish,  might  at  any  time  there- 
after enter,  should  be  taken  and  deemed  to  be  the  free  fishery 
of  E.  J.  C.  for  ever,  and  that  it  should  be  lawful  for  him  to 
take  and  catch  by  nets,  and  all  lawful  means,  &a,  sahnnn  and 
other  sea  fish  within  the  said  Bay: — Hddy  that  the  Act  did 
not  confer  an  exclusive  right  to  fish  for  oysters.  Crichton  r. 
Connor         -  -  -  -        Q.  B.  V.  161 

3. Several  fishery — Plea  that  locus  in  quo  is  an  arm  of 

the  sea.]  In  an  action  for  trespass  to  a  several  fishery,  the 
defendant  pleaded  that  the  locus  in  quo  was  an  arm  of  the  sea, 
in  which  all  the  Queen's  subjects  had  a  right  to  fish,  and  the 
plaintiff  did  not  by  replication  set  forth  his  right  to  a  several 
fishery  therein: — Held^  that  the  defendant  was  entitled  to  a 
verdict  upon  proof  of  the  fact  of  its  being  an  arm  of  the  sea. 
Crichton  v.  Collery       -       -       -       -       E.  IV.  M.  ©71 

4. Several     fishery — Appeal— Lieence^Agent.]        Lord 

Carew  liad  by  lease  demised  his  fishery  at  W.  to  O.,  with  the 
right  of  erecting  and  maintaining  a  weir,  under  the  impression 
that  he  had  a  several  fisher}**,  which  was  not  the  case — but  he 
owned  the  land  adjoining.  O.  erected  the  weir,  and  paid  Loitl 
Carew  the  rent  :—Hcld,  that  the  weir  should  be  looked  upon  as 
Lord  Carew's,  and  O.  acted  only  as  his  agent,  and  so  the  weir 
should  not  be  abated.    O'Neill  v.  Magfirb 

[a.  B.  I.  M.  178 
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YISHEBY— continued. 

5. Several  Ushery—Frethrwater  stream  Howing  through 

estuary— Change  in  course  of  stream — Limit  of  several  fishery — 
Medium  alum  aqua:.'\  The  plaintiff  and  defendant  held  be- 
tween them  the  right  of  fishing  in  a  certain  estuary  through 
which  there  ran  a  fresh-water  stream,  and  of  the  western  and 
eastern  foreshores  of  which  they  were  the  respective  possessors. 
The  estuary  was  covered  by  the  tide  at  high  water,  and  the  soil 
was  vested  in  the  Crown.  Both  parties  contended  that  a  grant 
from  the  Crown  of  the  fishery  must  be  presumed  by  prescrip- 
tion, and  no  claim  on  behalf  of  the  public  was  put  forward. 
The  ody  limitation  of  the  rights  of  the  parties  inter  se  were 
coDtalQed  in  a  series  of  title  deeds  under  which  the  plaintiff 
claimed,  aud  which  defined  his  right  of  fishery  in  the  words, 
"  the  fishings  for  salmon,  trout,  and  eels,  from  the  western 
bank  to  the  middle  of  the  channel."  Some  time  before  the 
commencement  of  the  suit  the  fresh-water  stream  had  changed 
its  course  within  the  estuary,  so  as  to  flow  about  eighty  yards 
nearer  the  eastern  (defendant's)  foreshore  than  previously.  The 
plaintiff's  contention  was,  that  he  was  entitled  to  follow  the 
stream  and  to  fish  in  the  estuary  to  the  middle  of  the  channel 
of  its  new  course.  The  defendant,  on  the  other  hand,  main- 
tained that  the  middle  of  the  old  channel  was  still  preserved 
as  a  geographical  boundary,  up  to  which  he  had  an  exclusive 
right  of  fishing  in  the  eetuary.  At  the  trial  the  only  question 
left  to  the  jury  was  whether  the  river  had  substantially 
shifted  its  course,  which  they  found  affirmatively,  and  judg- 
ment was  thereupon  entered  for  the  plaintiff.  This  judgm^it 
was  unanimously  afiirmed,  by  the  Exchequer  Division.  On 
appeal:— Hf/d  (May,  C.J.,  dt**.),  that  the  decision  of  the 
Exchequer  Division  ought  to  be  affirmed,  inasmuch  as  the 
phnue  '*to  the  middle  of  the  channel*'  being  ambiguous, 
and  there  being  evidence  of  many  fluctuations  in  the 
course  of  the  river  and  of  a  custom  to  take  the  middle 
of  the  actual  stream  in  these  fluctuations  as  the  boun- 
dary of  the  respective  rights  of  fishery  between  the 
parties,  it  was  more  natural  that  by  those  words  was 
meant  the  chimnel  wherever  it  might  be  within  the  estuary, 
than  the  fixed  line  of  the  middle  of  the  channel  existing  at  the 
date  of  the  original  oonveyanoe.  {Per  May,  O.J.): — There 
ought  to  be  a  new  trial,  inasmuch  as  a  several  fishery  is  capable 
of  being  possessed  in  the  open  sea,  independent  of  any  fresh- 
water river,  and  it  had  not  been  ascertained  either  by  verdict 
or  by  consent  of  xnrties,  or  otherwise,  that  the  plaintiff  ix»- 
sessed  such  rights  in  the  fresh-water  stream  as  would  attach 
upon  and  accompany  its  course  through  its  deviations.  Milleb 
r.  LiTTLB  .        E.  D.  XII.  131;  C.  A.  XIII.  81 

6. Several    fishery — Ejectment— Embarrassing   summons 

and  plaint."]  An  ejectment  was  brought  to  recover  "the 
dose  of  land  covered  with  water,  being  the  bed  and  soil 
of  the  river  Bann,  with  the  several  fishery  of,  tn,  and 
rithin  the  said  river,  from  the  high  sea  to  Lough  Neagh." 
On  a  motion  to  set  aside  the  plaint  as  embarrassing:  — 
Beld^  that  the  plaintiff  must  elect  to  proceed  either  for 
the  fishery  alone  or  for  the  soil  alone;  and  that  he,  if 
he  elected  to  proceed  for  the  fishery,  must  strike  out  the 
words  '*  bed "  and  "  soil,**  and  also  insert  words  showing 
that  he  was  proceeding  for  the  fishery  as  a  separate  thing, 
and  not  as  attached  to  the  bed  and  soil.  Irish  Socistt  v, 
Cbommsun  -  -  -       O.  P.  II.  M.  265 

7 Several  fishery— Title  to—U  &  U  Vic,  e.  88,  sec.  44 

-Jurisdiction.]  To  bring  a  case  within  the  exception  in  the 
13  &  14  Yio.,  c.  88,  8.  44,  a  claim  of  title  must  be,  not  merely 
bond  idcy  but  also  to  a  several  fishery.  (By  Eeogh,  J.) 
PEQriN'a  Case     -  -  -         Cir.  Gas.  III.  If.  361 

8. Several  fishery— Illegal  fishing — Riparian  ovmer  of 

one  hank — Written  permission."]  A  riparian  owner  (unless  the 
'*  several  fishery  **  in  his  waters  has  been  vested  in  other  ijersons, 
by  grant  or  otherwise)  is  proprietor  of  a  "  several  fishery  "  in 
the  waters  adjoining  his  land,  usque  ad  medium  filum  aqua : 
Board  ov  Consebvatobs  of  Watbbfobd  Fishsbt  Distbict 
f.  CoxsoLLT         -  -  -  -         B,  D.  XXIV.  7 


FISHEBT— <:o«//nii€d: 

Oyster  and  Mussel  Fishery  (Ireland)  Act,  1866— Prrfiibition 

See  WBiT  OF  Pbohibition. 

Prosecution — ^Admissibility  of  defendant's  evidence 

^      ^  CXI.  ir.  550 

See  Justices— Pbacticb.    6. 

Several  fishery— Declaration  of  title 

[II.  M,  316,  494;  III.  M,  186 
See  Pbactice— Landed  Estates  Coubt— Declabation 
OF  Title.    3. 

Several  fishery-  Bond  fide  cUiim  to  title— Justices'  juris- 
diction       III.  M.  361 

See  Justices — Jubisdiction.    10. 
Trespass— Injimction  -  -  -  -  XV.  78 

See  Practice— Injunction.    5. 

FISHEBT  ACTS. 

1 5  &  6  Tie.,  e.  106,  ».   27.]     The  fact  that  a  boat, 

under  or  beside  which  salmon  oould  not  pass,  intervened  be- 
tween the  bank  and  the  end  of  a  net  shot  down  or  drawn 
across  the  river,  is  not  in  itself  an  answer  to  a  oomphiint 
under  section  27.    M'Gillycuddt  v.  Sullivan 

[O.  B.  D.  XXYI.  If.  3d4 

3- Appeal— b  &  6  Ftc,  e.  106,  sec,  "SB-Lease  for  life 

or  lives,]  Appeal  from  an  order  of  the  Fishery  Commissioners 
abating  a  weir.  The  appeUant  claimed  title  to  erect  and 
maintain  his  weir  by  virtue  of  a  lease  of  lands  adjoining  for 
three  lives  of  31  years,  one  of  which  lives  was  in  being:— 
Reld,  that  he  was  a  **  tenant  for  life  or  lives  "  within  the  first 
part  of  sec.  19  of  5  &  6  Vic,  o.  106,  and  not  (under  the 
proviso  of  the  section)  under  a  lease  for  life  or  Uvea  deter- 
minable.   O'Neill  v,  Maguibb  -  -         Q.  B.  I.  Jf.  177 

8. Appeal.]     Appeals  from  the  magistrates  in  a  case 

under  the  Fishery  Acts  for  breach  of  5  &  6  Vic,  c  106,  seo.  78, 
are  by  13  &  14  Vic,  c  88,  seo.  52,  to  be  heard  by  the  Judge 
of  Assize.    (By  O'Brien,  J.).    D'Alton  v.  Bbowne 

[Clr.  Gas.  I.  M.  139 

4- Appeal — Reversal  of  conviction,]    A  conviction  by  a 

Petty  Sessions  Court  for  not  having  a  free  or  Queen*s  gate  at  a 
weir  was  reversed  by  tlie  Chairman  of  Quarter  Sessions  with- 
out prejudice  to  any  future  prosecution,  the  appellant  giving  a 
promise  that  he  would  inunediately  comply  with  the  require- 
ments of  the  statute  in  that  respect.    Re  Dablet 

[a.  8.  II.  M,  153 

5 Bag-nets— Estuary— 11  &  14  Ftc,  e.  88,  s,  1—26  &27 

Vic,  e,  114—32  &  33  Vic,  c  92,  s,  10.]  An  estuary  is  a  bay 
formed  by  the  sea,  and  does  not  necessarily  mean  the  mouth  of 
a  river,  and  its  limits  may  exist  beyond  that  of  the  river  and 
extend  into  the  open  sea  or  an  inlet  of  it,  provided  there  are 
conditions  existing  which  justify  the  (Commissioners  in  con- 
sidering a  place  an  estxiary.  The  existence  of  such  conditions 
is  a  question  of  fact  to  be  considered  in  connection  with  the 
question  as  to  whether  it  is  expedient  or  necessary  that  an 
alteration  should  be  made  in  the  estuary.    Little  v,  Cavan 

[P.  0.  XII.  M.  201 

e. Certiorari — Riparian  rights— Common  of  piscary— 

Fishing  in  fresh-water  portion  of  river— U scr— Ouster  of  sum- 
mary jurisdiction— Bond  fide  claim  of  title— S  &  6  Vic,  c  106, 
s,  65.]  Certain  cot  fishermen  having  been  summoned  at 
Petty  Sessions  for  having  fished  in  the  inland  and  fresh-water 
portion  of  the  river  Nore,  contrary  to  the  65th  sec  of  5  and  6, 
Vic,  c  106  they  offered  evidence  that,  for  more  than  twenty 
years  before  the  passing  of  the  Act,  the  riparian  proprietors 
had  not  interrupted  such  fishing,  and  claimed  that  the  juris- 
diction of  the  magistrates  was  ousted  by  reason  of  there  being 
a  bond  fide  question  of  title  so  to  fish,  as  of  public  right, 
founded  on  suoh  user,  involved  in  the  controversy.  A  conviction 
was  pronounced,  which  was  aflanned  on  appeal  to  Quarter 
Sessions.    On  an  application  for  a  writ  of  certiorari,  for  the 
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FIBHEBY   A.OTS— continued. 

purpose  of  quashingf  the  oonviotioii : — Held,  that  the  oommon 
of  piscary  referred  to  in  the  exception  to  the  65th  sec.  of 
the  statute  is  one  created  by  grant  or  prescription;  that  a 
right  of  the  public,  as  such,  to  fish  in  inland  waters  based 
on  an  uninterrupted  user  cannot  exist;  that  the  claim  of 
right,  being  incapable  of  legal  existence,  could  not,  though 
made  bond  ilde,  oust  the  jurisdiction  of  the  justices ;  and 
therefore  that  the  conriction  was  valid.  R.  (Morbissey)  v. 
The  Cbaibhjln  and  Justicxs  or  Kilkenny 

[a.  B.  D.  ZVIII.  95 

7. Fishing  with  nets  in  fresh-water  part  of  river— Non- 
production  of  certified  copy  of  Fishery  Commissioners  defining 
the  tidal  limits  of  river,]  The  evidence  of  the  local  Inspector 
of  Water  Bailiffs,  regarding  fishing  in  fresh-water  part  of  a 
river,  was  held  sufficient  without  the  production  by  him  of 
the  certificate  of  the  Fishery  Commissioners  defining  the  tidal 
limits  of  the  river.    Ot?LBABY  v.  Boubkk  P.  S.  XI.  M.  361 

8. Fixed  net— Conviction— Certifieate  of  inspectors.}    A 

certificate  that  a  fixed  net.  is  legal,  granted  by  the  Insx)ectors 
of  Fisheries,  under  the  Fisheries  (Ir.)  Act,  18^,  is  not,  per  «c, 
conclusive  against  a  conviction  under  the  5  &  6  Via,  c.  106, 
B.  22,  for  erecting  the  same  fixed  net.     Alxxandeb  v.  Sheil 

[a.  B.  VI.  167 

9. Fixed  net — Substitution  of  stake  for  bag  net — ^26  & 

27  Vic,  c.  114,  8ec»  4.]  A  bag  net  consists  of  a  bag  (which 
floats  in  deep  water,  and  is  the  catching  part)  and  of  a  leader, 
which  is  placed  between  high  and  low  water  and  is  used  to 
direct  the  fish  into  the  bag.  A  stake  net  is  one  fixed  by  posts 
between  high  and  low  water  mark.  Bag  nets  having  been 
made  illegal,  the  owners  of  some  of  them  erected  in  their  stead 
stake  nets  on  the  sites  of  the  leaders : — Heldy  that  the  owners 
of  nets,  which  were  illegal  only  by  reason  of  their  structure, 
had  a  right  to  alter  the  structure  so  as  to  render  the  nets  legal ; 
and  that  the  stake  nets,  being  on  the  sites  of  the  leaders 
(which  were,  as  much  as  the  bags,  parts  of  the  bag  nets)  were 
on  the  same  sites  as  the  bag  nets.  Reeves  v.  Robinson; 
Annaly  v.  Robinson       -  -  •    Q.  B.  III.  3f.  618 

10. Order  of   Commissioners   where  two   differ.]    The 

Court  of  Queen's  Bench  reversed  an  order  whereby  the  Com- 
missioners declared  two  weirs  illegal,  and  ordered  them  to 
be  abated;  and  referred  the  case  back  to  them  to  report 
whether  either  of  the  weirs  was  injurious  to  navigation.  The 
two  Commissioners  accordingly  made  a  report,  but  differed 
in  opinion  upon  the  question: — Held,  that  there  was  not 
before  the  Court  any  order  of  the  Commissioners  on  which 
the  Court  could  act.    O'Neill  v.  Maouibe 

[a.  B.  III.  M.  708 

11. Penalty  and  forfeiture  of  net  in  which  fish  were  at- 
tempted to  be  caught  between  Saturday  morning  and  Monday 
morning.]  When  a  party  is  summoned  under  the  26  &  27 
Vic,  c.  114,  8.  20,  for  fishing  with  a  net  between  Saturday 
morning  and  Monday  morning,  the  magistrate  may  inflict  a 
penalty,  and  adjudge  the  net,  though  not  seized,  to  be  for- 
feited.    GbANT  V,  COBCOBAN  -        •        -        C.  P.  II.  M,  168 

12. Salmon  fishery  —  Illegal   fishing  —  Fixed  engine  — 

User  of  seashore— Parties  entitled  to  erect  fixed  nets— Certifi- 
cate of  such  rights  &  6  Vie.,  e,  106,  ««.  3,  19,  28—13  &  14 
Vie.,  e.  88,  #.  1—26  k  ^  Vie.,  c.  114,  ss.  5,  6-32  &  33  Vic, 
e.  92,  s.  16u]  A  net  tied  to  a  stone,  or  otherwise  fixed  to  the 
shore  at  one  end,  is  a  fixed  engine  within  the  meaning  of  13 
&  14  Vic,  c.  88,  8.  1.  Fishing  for  salmon  with  a  net  so  fixed, 
without  a  certificate  from  the  Special  Commissioners  under  the 
Salmon  Fishery  (Irehind)  Act  (26  &  27  Vic,  c.  114,  s.  6),  is 
illegal  (32  &  33  Vic,  c  92,  s.  16).  Obstructing  a  person  so 
fishing  without  a  licence  is  not  an  offence  within  5  &  6  Vic, 
c.  106,  ss.  3,  28.    Long  v.  Dunne  -       .       a.  S.  XXIII.  47 

13. Tenant  under  Bishop's  lease— Erection  of  fixed  nets.] 

A  tenant  under  a  Bishop^s  lease  who  has  not  obtained  a  i)er- 
petuity  grant  is  not  entitled  to  erect  a  fixed  net  under  the  5 


FISHERY    A.0T3-e<mtimted. 

k  6  Vic,  c  106,  s.  19,  without  the  previous  consent  in  ymimg 

of  the  lessor.    Deane  v.  The  Ibish  Society     Qt.  B.  V.  160 

14. Throwing  dynamite  into  river — Deleterious  wuUier— 

Killing  and  taking  flsh^S  &  6  Vic,  e.  106,  s.  80.]  Using 
dynamite  for  the  purpose  of  destroying  and  taking  fish  in  a 
river  is  within  5  &  6  Vic,  0.  106,  s.  80.    Mubpht  v.  Cos- 

SEBVATOBS  OF  IlBN  RiVEB  -         -         -         Q.  8.  ZXI.  20 

FIXTT7BES— Removal  of— Compensation  for. 

See    Pbactick— Landed   Estate    Coubt— Compensa- 

TION.     9,  10. 

FLOODIKO  LANDS— Pleading. 
See  Easement.    2. 

Pbactice— Common  Law— Pleading.    24. 


FOBCIBLE  BMTTBT— Purchaser  under  fl.  fa. 
See  Mandamus.    2. 


XV.  103 


FOBEIGK  JT7DOMEB'T  —  Pleading  —  Replication— Sup- 
plying defects  in  plea.]  In  an  action  upon  a  judgment  of  the 
Tribunal  of  Commerce  of  the  Seine,  for  the  recovery  of 
money,  the  defendant  pleaded  in  substance  that  at  the  time 
of  the  commencement  of  the  suit  and  to  ite  termination  hs 
was  absent  from  France,  and  that  he  was  not  summoaed  to 
appear  in  and  had  no  knowledge  or  notice  of  any  of  it«  pro- 
ceedings. The  plaintiff  demurred  and  also  replied  that  for 
a  long  time  before  the  commencement  of  the  suit  the  de- 
fendant Tills  resident  in  France,  and  became  there  indebted  to 
the  plaintiff,  who  was  a  French  subject,  and  that  by  the 
French  law  when  the  defendant  is  absent  from  the  jurisdic- 
tion a  copy  of  the  process  in  the  action  is  served  upon  the 
Procureur  Imperial,  and  another  posted  upon  the  door  of  the 
Tribunal,  and  that  if  the  defendant  make  default  the  plain- 
tiff may  proceed  to  judgment.  Further,  that  the  defendant 
left  France  after  the  accrual  of  the  cause  of  action,  and  that 
the  judgment  waa  a  valid  one  by  the  laws  of  France.  To  thii 
leplicatioQ  the  defendant  demurred:— ^eZ<2,  that  the  defence 
was  bad,  as  consistently  with  its  avermente  the  defendant  might 
have  been  a  French  subject,  might  have  been  resident  then 
in  France,  cr  might  have  property  there  when  the  cauM  of 
action  accrued,  or  might  through  an  agent  have  been  served 
with  -process'.— Held  (by  Fitzgerald  and  Hughee,  BR),  that 
the  plaintiff  was  entitled  to  recover.  Held  (by  Pigot,  C.B-), 
that  the  plaintiff  having  alleged  certain  grounds  of  jmisdio- 
tion  in  the  replication  impliedly  excluded  all  others;  that 
these  were  not  sufficient ;  and  that  the  plaintiff  having  thus 
shown  he  had  no  cause  of  action,  judgment  should  be  for  the 
defendant.    Manboubquet  v.  Wtsb  -       B.  I.  M.  676 

VOBESHOBiB. 

See  Seashobe. 

70BFEITT7BE— Leafle-Offensive  trade.    XIII.  101,  166 
See  Landlobd  and  Tenant— Subrender.    L 

Settlement. 

See  Settlement— Fobfeitcbe  Clause. 

WiU. 

See  Cases  under  Will— Condition. 

PBATJD— Averment  of  in  civil  bill    -  -       : 

See  Pbactice— Civil  Bill  Coubt— PRArD. 


^.  U.  447 


—  Pleading         .  -  - 

See  Practice— Defence.    L 

—  Powei>— Execution     - 

See  PowEB.     4. 

—^Setting  aside  sale— Evidence 
See  Vendob  and  Pxtbchasbb. 
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FRAimS,  8TATT7TE  OF. 

1. Account    stated.']       The    defendant   agreed,  not    by 

writing,  to  pay  £270  for  the  good-will  of  the  jilaintiff'B  farm, 
and  paid  £260.  The  plaintiff  alleged  that  the  defendant  then 
promised  to  pay  the  balance  when  he  got  the  money :  — Held, 
that  it  was  not  stich  an  agreement  oonoeming  an  interest  in 
Und  as  must  be  in  writing  under  the  Statute  of  Frauds.  Feb- 
GUSON  V.  M^MiNN  -  -  .       Q.  8.  II  M.  604 

2. Agreement  for  a  leate — Part  performanee.1    Where 

a  tenant  of  a  holding  enters  into  a  jnrol  ag^reement  with  his 
landlord  for  a  lease  at  a  new  and  increased  rent,  and  the 
tenant  continues,  subsequent  to  the  agreement,  to  pay  the  old 
r«nt,  such  payment  does  not  amount  to  a  part  performance 
of  said  agreement  within  tiie  Statute  of  Frauds.  Swbbnet  v. 
Dbxis        .  -  -  -  L.  Sub-C.  3UVII.  76 

8. Invalid     ttpecial     contract  —  Right     to    recover     on 

quantum  meruit — Amendment  of  partieidart — Practice,  Com- 
mon Law,]  Where  a  special  oral  contract  is  entered  into  be- 
tween the  plaintiff  and  defendant,  if  the  port  to  be  performed 
by  the  defendant  inyc^ye  several  terms,  one  of  them  within  the 
provisions  of  the  Statute  of  Frauds,  the  contract  cannot  be 
enforced  by  the  plaintiff  if  the  defendant  relies  on  the  statuta 
In  such  a  case,  if  the  entire  work  and  labour  to  be  done  under 
the  contract  have  been  performed  by  the  plaintiff,  and  the 
benefit  of  it  accepted  by  the  defendant,  the  plaintiff  can  re- 
cover the  value  of  the  work  and  labour  done  under  the  com- 
mon count  on  a  quantum  meruitf  although  he  may  have  up  to 
the  trial  insisted  upon  the  special  contract;  and  it  is  not 
necessary  for  the  plaintiff  to  elect  to  abandon  the  special  con- 
tract before  bringing  the  action.  The  i^intiff's  bill  of  par- 
ticulars referred  merely  to  the  special  contract: — Held,  that 
an  amendment  of  the  particulars  at  the  trial,  by  which  all 
reference  to  any  special  contract  was  omitted,  was  prox)erly 
allowed  by  the  Judge.    Canning  r.  Savaob  C.  P.  I.  Af.  349 

4. Land  acquired  in  irunt  to  discharge  money  secured 

and  advanced  hy  surety — Written  evidence  of  trust — Surrender 
of  tenancy  by  operation  of  law.]  An  equity  civil  bill 
declared  that  a  farm  was  vested  in  H.  M'O.  to  have  it  in 
trust  to  pay  £200  and  £150.  In  1868  H.  S.  purchased  the 
farm,  and  £150  of  the  purchase  money  was  borrowed  from  E. 
MX'.  In  1871  an  arrangement  was  made  that  H.  S.'s  son 
S.  a  should  acquire  the  farm,  subject  to  £200  to  H.  S.  and 
the  £150  to  E.  M'C,  for  which  purpose  the  farm  was  to  be 
rested  in  H.  M'O.  as  trustee.  H.  M*0.'s  name  was  entered 
in  the  landlord's  books,  and  S.  S.  gave  promissory  notes  for 
the  £200  and  £150  i^Eeld,  that  in  the  absence  of  writing 
to  ratiflfy  tlie  Statute  of  Frauds,  there  was  no  legal  transfer 
of  the  farm  from  H.  a  to  H.  M'C,  clothed  with  the  trusts 
to  pay  the  sums  of  money,  and  that  the  bill  should  be  dis- 
missed:— Hdd^  on  appeal,  that  a  legal  tenancy  was  created 
in  H.  M'O. ;  but  that  in  the  absence  of  written  evidence  of 
the  alleged  trust,  the  bill  should  be  dismissed.  (By  Flanagan, 
J.)  MtJuTCHEON  r.  Stewart 

[Q.  S.  ft  Oy.  Ct.  A.,  XIX.  63,  64  note 

5. Part  performance.]    A  circular  stating  that  H.  had 

mnwoted  to  give  the  tenants  leases  for  21  years  at  increased 
rents,  and  that  draft  agreements  carrying  out  the  proposed 
arrangements  would  be  sent  to  them  for  signature,  was  sent 
hy  S.,  the  agent,  to  the  tenants  of  H.  A.  received  the 
circular  and  signed  the  draft  agreement  : — Held^  that  the 
circular  and  agreement  did  not  constitute  a  sufficient  agree- 
ment in  writing  to  satisfy  the  Statute  of  Frauds.  Archbold 
r.  HOWTH  -  -  -  -  O.  P.  I.  Jf.  760 

Agreement  for  lease— Omission  of  date  of  commencement 

of  term. 
See  Land  Law  (Ireland)  Act,  1881.    126,  127,  U3. 

Agreement  for  lease. 

See  Spicific  Pxrformance.    1,  2. 
Tontract  for  supply  of  water  -  -        XVI,  111 

See  Corporation. 
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PBATTDS,    STATUTE    OV^wnttnued, 
Parol  agreement— Part  performance 

See  Sale  of  Goods.    5. 
Promise  to  support  illegitimate  child 

See  Infant— Maintenance.    1. 
Resulting  trust 

See  Vendor  and  Purchaser.    5. 
Use  and  occupation— Evidence     -  -  I.  3f .  lOS 

See  Landlord  and  Tenant— Use  and  Occupation.    2. 
Wife's  oliose  in  action— Reduction  into  possession— Corrobo- 
ration      XXII.  49 

See  Husband  and  Wife.    26. 
— ^-  Written  alteration  in  contract — Verbal  alteration 

[XIV.  46 

See  Husband  and  Wife.    13. 

FBATTDTJLBNT  CONVBTANCB— J?t«  in  Chancery  to 
set  aside— 10  Car  I.,  ses$.  2,  c.  I— Practice,  Landed  Estates 
Court.]  Where  there  are  circumstances  tending  primd  facie 
to  show  conveyances  to  be  fraudulent  under  10  Oar.  I,  sess.  2, 
c.  3,  the  Court  will  retain  the  moneys  due  under  them  to  an 
incumbrancer  pending  a  suit  in  Chanoery  to  set  the  con- 
veyances aside,  and  this  is  too  although  the  creditor  asking  to 
have  the  money  retained  has  no  charging  order  or  lien  on 
the  property  comprised  in  the  conveyances.    Jte  Tierney's 

Estate L.  B.  C.  VIII.  62 

-       .       XII.  37 


-  Sale  of  bankrupt*s  effects 
See  Bankruptcy— Act  of. 


13. 


FBATTDT7LBNT  PBBFBBBNCE. 

See     Cases     under    Bankruptcy— Fraudulent  Pre- 
ference. 

FBATrDTrLBB-T    BBPBBSBNTATION— Payment    by 
cheque  which  was  dishonoured. 
See  Banker.    4, 5. 

Pleading. 

See  Cases  under  F.\lse  Representation. 

FBBBMAB"— Grand-birth  cUim    -  IV.  M.  643 

See  Parliament— Franchise.    7. 

FBIBBDLT  SO CX'ETlt— Nomination  by  will— Friendly 
Societies  Act,  38  &  39  Vic,  c.  60,  s.  15  (3).]  The  nomination 
by  a  member  made  by  will  is  invalid,  as  it  must  be  strictly 
in  the  manner  provided  by  the  statute.  M'Kee  and 
Another  r.  Meiklb  -  -  Q.  8.  XXVII.  100 

FUND  IMT  COTJBT— Changing  investment  of  trust  property 

[I.  M,  6 
See  Trustee— Investment.    4, 

See  Practice— Payment  out  of  Court. 

Pbaoticb— Chancery— Charging  Obdeiusand  Btop 

Ordebs. 
Practice- Chancery — Payment  out  of  Court. 
PsAcncE— Common  Law— Payment  out  of  Court. 

FTTKBBAIi    BXPBNBB8  —  Pleading    in    action    against 
executor        ....  m.  j/.  380 

See  Executor— Action  against     1. 


GAMB. 

!• Magistrates'  case  stated— Oame  prosecution— Com- 
plainant under  the  Oame  Acts.]  A  prosecution  b'es  at  the 
suit  of  a  common  informer  for  having  game  in  possession 
during  the  close  season  contrary  to  the  provitions  of  the 
27  Geo.  III.,  c.  35,  ss.  4,  19.  and  37  Geo.  III.,  o.  21,  s.  2. 
Crichton  v.  Brady  -  .        Q.  B.  D.  xaLJVIf .  42         T 
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QA.'MJBi— continued. 

2 ProMcexUion  under  1  &  2  Wnu  /F.,  e.  32,  ».  ^—R^fht 

of  member  of  public  to  prosecuie."]  A  member  of  the  publio 
has  a  right  to  prosecute  undw  1  &  2  Wm.  IV.,  o.  32,  b.  4. 
TowNSHEND  t?.  Btbne  -  M.  P.  C  XXV.  M,  127 

3. Purchase  of,  from  person  unauthorised  to  sell — In- 
former— Case  stated.^  On  the  hearing  of  a  case  stated,  it  ap- 
peared that  justices  held  that  the  evidence  of  an  informer  who 
deposed  to  the  purchase  of  game  by  a  licensed  dealer  of  game 
from  a  person  not  authorised  to  sell  it  shou'd  be  corroborated, 
and  dismissed  .the  summons :  — Held,  that  the  case  should  be 
remitted  back  to  them  to  be  adjudicated  uxx>u  according  to 
law.    Madigan  v.  Stbbkt  Q.  B.  D.  XXVII.  M,  241 

4. Reservation  in  lease  of  exclusive  right  to — Statutable 

tenancy  under  Land  Law  (Ir.)  Act,  1887 — Prosecutions  under 

27  &  28  Ftc,  c.  67— Ground  Game  Act,  43  &  44  Vie.,  e.  47— 
Land  Law  {Ireland)  Act,  1881,  s.  b.}  A  competent  prosecu- 
tor is  not  jircjudiced  in  a  prosecution  by  being  joined  with 
an  incompetent  complainant.  A  reservaticxi  in  a  lease  of  **  all 
game  "  will  give  the  lessor  an  exclusive  right  to  the  game  on 
the  demised  premises.  Sudi  reservation  is  in  no  way  affected 
by  an  order  made  by  the  Land  Commission  creating  a  tenancy 
on  the  holding,  and  being  a  condition  not  inconsistent  will 
form  part  of  the  new  contract  of  tenancy.  Sturgess  v.  Ryan, 
(24  L.  R.  (Ir.)  305.)  distinguished.  Wickham  v.  Hawker  (7 
M.  &  W.  63),  not  followed.    Irvine  r.  Osborne 

Ca.  B.  D.  XXV.  36 

6. Trespass  in  pursuit  of—2fl  Geo.  III.,  c.  35,  **.  10,  11 

— Defendant  found  on  lands  of  plaintiff  with  a  gun — Xo  other 
tvidence.]  The  CJourt  set  aside  a  conviction  under  27  Geo.  III., 
c,  35,  whero  the  only  evidence  against  the  defendant  was  tliat 
he  VTBB  found  on  the  complainant's  land  with  a  gun.  Reillt  v. 
Talmeb  a.  B.  D.  XXVI.  106 

6. Trespass  in  pursuit  of — Summons  by  landlord  against 

person  other  than  occupier  or  authorised  deputy— Pursuit  of 
rabbits — Lands  in  occupation  of  tenant  subject  to  statutory  con- 
ditions—Land Law  {Ireland)  Act,  1881,  «.  5— Ground  Game 
Act,  1880,  s.  7—27  &  28  Vic,  c.  67,  ».  1-27  Geo.  III.,  e.  35, 
».  10.]  Rabbits  constitute  game,  for  trespass  in  pursuit  of  which 
the  landlord,  in  the  case  of  a  judicial  tenancy  subject  to  the 
statutory  conditions,  reserving  the  game  to  him,  under  the  Land 
Law  (Ireland)  Act,  1881,  as  well  as  in  the  case  of  a  tenancy 
created  by  deed  with  a  similar  reservation,  is  qualified  by  27  & 

28  Vic,  c.  67,  as  though  he  were  in  occupation,  to  prosecute 
a  person  other  than  the  occupier,  under  27  Geo.  III.,  c.  35,  s.  10, 
notwithstanding  such  rights  in  respect  of  game  as  interfering 
with  reservations  of  game,  are  conferred  on  occupiers  by  the 
Groimd  Game  Act,  1880.    Hope  v.  Callaghan 

[Q.  B.  D.  XXIV.  6 

7. Trespass    in    pursuit    of— Land    in    occupation    of 

tenant—Summons  by  landlord— 21  Geo.  III.,  e.  35,  ss.  10,  11, 
21—27  &  28  Vic,  c.  67.]  Tlie  landlord  is  entitled  to  prosecute 
for  a  trespass  in  pursuit  of  game,  and  the  occupying  tenant 
need  not  be  a  party.    Bruce  r.  M'Allister 

[a.  B.  D.  XV.  M.  310 
8. Trespass  in  pursuit  of— Reservation  in  lease— Com- 
plainant.]   Where  the  game  is  exclusively  reserved  to  the  land- 
lord, the  landlord  and  not  the  tenant  should  be  the  complainant 
in  a  summons  for  trespass  in  pursuit  of  game.    Bourke  v. 

IlBAD P.  S.  VIII.  M.  221 

Reflervation  of — ^Lease XII.  141 

See  Landlord  and  Te.vant— Lease.    29. 

GABSriSHEE. 

See  Practice— Garnishee. 

Practice— Common  Law— Garnishee. 

GIFT — Deposit  receipts — In  joint  names  of  husband  and  wife — 
Advancement — Wife's  survivorship.]  A  husband  having,  for 
a  long  period,  several  sums  of  money  lodged  in  bank  on 
deposit  receipts  in  his  own  name,  drew  the  moneys  from  time 
to  time  and  re-lodged  same  in  the  joint  names  of  himself  and 


QIFT-coniinued. 

his  wife,  and  lodged  further  sums  also  in  their  joint  namei 
during  a  number  of  yeaVs,  but  continued  to  take  deposit 
receipts  in  his  own  name  for  other  lodgments.  The  husbaiid 
having  died,  leaving  his  wife  surviving:- HeW,  that  an 
equitable  gift  of  the  moneys  lodged  in  their  joint  names  had 
been  created  for  the  advancement  of  the  wife,  that  the  deposits 
were  impressed  with  a  trust  for  the  joint  use  of  the  husband 
and  wife,  and  that  the  wife  took  by  survivorship.    Talbot  t. 

CoDT B.  IX.  187 

II.  M.  90 


-  By  implication — Interim  income 

See  WiLir— Interim  Income. 

-  To  legatees  or  their  executors — Lap^e 

See  Will— Lapse.    3. 


II.  J/.  718 


OBAFT. 

1. Administratrix  of  yearly  tenant  procuring  a  least  to 

herself — Ulster  custom.]  Where  the  widow  of  a  tenant  from 
year  to  year  entered  into  possession  of  the  ix^mises,  as  ad- 
ministratrix to  her  husband,  and  procured  a  lease  to  be  granted 
to  her  in  her  personal  oaincity,  the  Court  held  that  the  bene- 
fit so  obtained  by  her,  while  occupying  a  fiduciary  position 
as  administratrix,  should  be  held  by  her  in  trust  for  the  next- 
of-kin  of  the  intestate,  and  that,  accordingly,  the  lease  should 
be  deemed  a  graft  on  the  original  tenancy  for  their  benefit 
Kelly  r.  Kelly    -  -  -  -       V.  0.  vm.  173 

2. New  lease — Declaration  of  trust — Purchaser  for  valve 

without  notice — Waiver  of  covenant  against  alienation— Costs 
of  two  counsel — Queition  of  di/lleulty.2  A.  and  B.,  in  the  year 
1807,  obtained  a  lease  of  28  acres  of  Kilroddan  for  the  life 
of  A.,  which  lease  contained  a  covenant  against  alienation. 
By  deed  of  1811  A.  and  B.  demised  to  C.  and  D.  18  acres 
thereof  for  the  residue  of  the  term.  C.  and  D.  partitioned  in 
1815.  O.  demised  his  half  to  K,  who  got  receipts  for  his 
portion  in  his  o^n  name.  Shortly  afterwards  £.  sold  his 
interest  in  six  acres  of  same  to  F.,  the  father  of  the  respondent. 
A.  in  1858  obtained  a  new  lease  of  the  entire,  at  an  in- 
creased rent  for  the  ternt  of  31  years.  From  that  time  down 
to  the  death  of  A.,  in  1873,  the  proportionate  increased  rent 
was  paid  by  each  of  the  parties.  The  landlord  knew  of  and 
recognised  the  rights  of  all  the  parties  at  the  time  of  the 
granting  of  the  lease  of  1858.  The  interest  of  A.  in  lease  of  1858 
was  taken  in  execution,  and  sold  to  the  appellant.  On  an 
appeal  from  a  County  Court  decree  in  favour  of  the  respon- 
dent:— Held,  that  the  new  lease  was  a  graft;  that  the 
appellant  .was  not  entitled  to  rely  on  his  being  a  purchaser 
for  value  without  notice;  and  that  the  covenant  against 
alienation  was  waived  by  the  landlord.  Held,  further,  that 
the  cost  of  two  counsel  for  the  respondent  ou^t  to  be  allowed, 
the  case  being  one  of  difliculty.    Dore  v.  Ambrose 

[a.  S.  XII.  140;  C.  ZII.  164 

3. Settlement— Notice.]    Under  the  trust  of  a  Bettlemc?nt 

of  a  leasehold  interest,  A.  was  the  tenant  for  life,  and  by  virtue 
of  leasing  power  he  made  a  lease  to  B.  and  arranged,  by  exe- 
cuting a  bond,  to  sell  him  the  absolute  interest  in  the  lease- 
hold, and  to  make  title-  afterwards ;  B.  assigned  the  under- 
lease to  C.  who  entered  into  possession ;  C.  arranged  with  head 
landlord  for  a  reduction  of  the  head-rent,  and  he  allowed  the 
lease  to  be  evicted  by  ejectment,  and  the  head  landlord  made 
a  new  lease  to  him  at  a  reduced  rent: — Heldy  that  the  new 
lease  was  a  graft  on  the  old  lease,  and  was  bound  by  the  trust 
of  the  settlement.    Stbatton  v.  Mubpht     -    B.  I.  J/.  678 

4. Surrender  of  old  lease — Xew  lease — Graft  in  Equity.] 

M.,  tenant  for  life  of  a  farm,  held  under  a  leaae  for  three  lives, 
one  of  which  was  ?n  being,  joined  with  T.,  who  was  entitled 
to  the  entire  interest  in  remainder,  in  surrendering  the  old 
lease.  They  procured  a  new  lease  for  three  lives  to  themselTes 
and  their  heirs  as  joint  tenants.  M.  survived  T.,  and  de- 
vised to  B. ;  T.  had  previously  devised  to  E.  :—Held,  thatR 
took  the  legal  estate  in  trust  for  the  plaintiff  who  was  heir- 
at-law  of  T.  &  E.    Hill  r.  Hill       -  -    Ch.  A.  IX.  I 

' Jjease— Tenancy  from  year  to  year  XVII,  M.  99 

See  Reqistbation  of  Dekp.    8. 
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GBAITD  JTTBT. 
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Presentment — 

boabd  of  wobks  loan 
Bridges 
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COTTNTT  PRINTII^G 
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Juries  Act 
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Maiming 

Malicious  Injuries- 
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Costs  and  Expenses 
Jurisdiction 
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Prison 

Prisoners 
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Traverse 

Presentment  Sessions 
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aBAND  JTJBT— CESS. 

I- Collector  —  Magistrate's     warrant  —  Special     hailifF 

—Police  escort— Obstruction— Petty  Sessions  Act,  U  &  15  FtV., 

e.   93 Grand   Jury  Act — Construction   of— ^Inconsistency — 

Repeal— Contemporaneous  exposition — CostsJ]  The  152nd  sea 
of  the  Grand  Jury  Act,  which  directs  that  the  warrant  shall 
iB«ue  to  the  collector  of  county  cess,  is  inconsistent  with  the 
Petty  Sessions  Act  (14  k  15  Vic,  o.  93),  and  has  therefore  been 
repealed  by  it.  The  execution  of  the  warrant  ia  now  cast 
upon  the  polioe,  and  not  upon  the  complainant.  R.  v.  Unkles, 
(VIIL,  38,)  applied  R.  (Jones)  v.  Barry  E.  D.  ZXIII.  28 

8 Collector  —  Surety   of  high   constable  —  Bond   taken 

at  Petty  Sessions-^  &  7  Wm,  IV.,  c.  116,  **.  148,  149— 
Defence  on  equitable  grounds — Want  of  privity.}  "Where,  in  an 
action  against  the  sureties  of  a  collector  of  county  cess,  the 
defendants  raised  the  question  on  demurrer,  whether  they  could 
be  held  liable,  the  collector  not  having  been  duly  appointed 
by  Tcason  of  his  not  having*  perfected  his  surety  bond  before 
the  Grand  Jury  at  the  Assizes,  or  before  the  Justices  of  the 
Peace  at  the  Quarter  Sessions  or  Special  Sessions,  but  before  the 
Petty  Sessions,  contrary  to  the  6  &  7  Wm.  IV.,  c.  116,  s.  148, 
it  wsA  held  that  the  provisions  of  that  statute  were  directory 
and  not  mandatory,  and  that  the  collector  having  received 
the  treasurer*!  warrant  to  collect,  was  duly  authorised  so  to  do. 
On  a  cross  dEfmurrer  by  the  plaintiff  to  an  equitable  plea  of 
the  defendants,  it  was  held  that  the  fact  of  the  treasurer  of  the 
county  not  having  informed  the  defendants  of  the  previous 
miaoonduct  of  the  county  cess  collector,  could  raise  no  equity 
in  faTour  of  the  defendants,  between  whom  and  the  county 
treaBurer,  in  his  official  capacity,  no  privity  could  exist,  and 
consequently  the  equitable  defence  could  not  stand.  Lawder 
r.  Simpson  ...  -  C.  P.  VII.  88 

3. Colleetor  for  time  being— Warrant  and  applotment 

booh  annexed— Delivery— Grand  Jury  Act,  s.  149—19  &  20 
rt>.,  c.  63,  *.  4.]  Wh«e  a  collector  declined  to  be  re-appointed 
and  the  office  of  collector  remained  vacant,  it  was  held  that 
ciTil  b'Ola  were  maintainable  in  the  name  of  the  late  collector 
for  the  ncoTcry  of  amounts  remaining    unpaid   imder  the 


QBAND    JURY—OEBB^coniinusd. 

warrant  addressed  to  him.  A  warrant  tied  up  in  a  parcel 
with  a  copy  of  an  applotment  is  "annexed"  thereto  within 
the  meaning  of  19  &  20  Vic,  c.  63,  s.  4.  Where  a  warrant  and 
applotment  were  left  by  the  treasurer  in  the  custody  of  his 
clerk,  and  the  collector  was  informed  of  the  facts  *'  within  two 
months,"  it  was  held  a  sufficient  delivery.  (By  Holmes,  J.) 
Keffel  v.  Webster  -  -      Cir.  Cas.  XXIII.  46 

4. Collector  —  Warrant  —  Delivery   unthin    two   months 

— Impossibility  —  Grand  Jury  Act,  *.  147  — 11  k  12  Vic, 
c.  26,  *.  1— 11  &12  Vic,  c.  32,  s.  2—19  &  20  Fw.,  c.  63,  «.  4.]  A 
cess  collector,  appointed  under  10  &  U  Vic,  o.  26,  s.  1,  at  a 
Quarter  Sessions,  held  moce  than  two  months  from  the  date 
of  the  delivery  to  the  Treasurer  of  the  copies  of  the  ijresent- 
ments,  has  no  power  to  collect,  the  Treasurer's  warrant  being 
invalid.    (By  Holmes,  J.)    Butler  v.  Webster 

[Cir.  Cas.  XXIII.  46 

6. Collector — Magistrates^  warrant — 6   &  7    Wm,    IV,, 

c.  116,  *.  152—14  &  15  Vic.,  c.  93,  s.  25.]  An  application  for 
a  conditional  ordor  for  a  mandamus  to  compel  magistrates  to 
issue  warrants  to  a  cess  collector,  pursuant  to  sec.  25  of  the 
Petty  Sessions  Act,  was  refused,  the  affidavit  of  the  collector 
not  being  sufficiently  explicit.    In  re  Robinson 

[Q.  B.  D.  XXIV.  3f.  360 

6. Collector— County    Treasurer  —  Presentment  —  War- 

rant — Construction  of  —  Statutory  provisions  limiting  time 
or  manner  of  doing  an  act  commanded — Estoppel— Id  &20  Fw., 
0.  63,  *.  4-6  &  7  Wm.  IV.,  e.  116,  ss.  149, 150, 151.]  The  pro- 
vision of  section  4  of  the  Grand  Juries  Amendment  (Ireland) 
Act,  1856  (19  &  20  Vic,  c.  63)— that  the  Covaitj  Treasurer  shall, 
within  two  months  alter  receiving  from  the  Clerk  of  the  Crown 
copies  of  the  presentments  of  the  preceding  assizes,  make  out 
and  deliver  to  such  collector  a  copy  of  so  much  of  the  applot- 
ment as  relates  to  the  collector's  district,  and  shall  annex  thereto, 
imder  his  hand  and  seaJ,  a  warrant  to  the  collector  to  collect 
and  levy  the  sums  in  such  copy  mentioned— is,  so  far  as  the 
two  months*  limit  is  concerned,  directory  and  not  mandatory, 
and  such  warrant,  though  not  sealed  until  after  the  lapse  of 
the  statutory  period  so  limited,  is  not  void.  Semble,  the  other 
time  limits  imposed  in  the  same  Act  upon  the  county  officers 
in  ss.  142,  149,  151,  152,  and  157,  are  likewise  directory  only, 
but  such  time  limits  are  not  therefore  to  be  exceeded  op 
neglected  without  grave  reason.  Keppel  v.  Byan  (XXIII. 
30,  20  L.  R.  Ir.  575),  overruled.    Grove  v.  McElhinney 

'  [C.  A.  XXVI.  34 

7. Covenant  to  pay  rent  free  from  any  deduction- 
Landlord  and  Tenant  (Ir,)  Act,  1870,  *.  tb—Land  Law  (Ire- 
land) Act,  1881,  *.  22— Meaning  of  ^'inconsistent"  in  the  latter 
section.]  A  tenant  under  a  oonta-act  of  tenancy  which  was 
created  after  the  passing  of  the  Land  Law  (Ireland)  Act,  1881, 
though  the  annual  value  of  his  holding  is  under  £150,  may 
validly  contract  to  pay  the  whole  of  the  Grand  Jury  cess.  (By 
Andrews,  J.)    Macartney  v.  Henry 

[Cir.  Cas.  XXVI.  M.  6ia 

8. Deduction     from     rent— Agreement     after     1870     to 

allow  half  Grand  Jury  cess— Order  fixing  fair  rent.]  Prior  to 
the  passing  of  the  Landlord  and  Tenant  (Ireland)  Act,  1870,  a 
tenant  from  year  to  year  held  at  the  yearly  rent  of  £55.  In 
1872  an  agreement  was  entered  into  between  the  landlord  and 
tenant  tliat  the  rent  should  be  increased  to  £58,  and  that  the 
tenant  should  thenceforth  be  allowed  half  the  Grand  Jury  cess 
cut  of  the  rent.  An  originating  notice  under  the  Land  Act  of 
1881  was  subsequently  served  by  the  tenant,  and  an  order 
made  thereon  in  1883  reducing  the  rent  to  £42  lOs.  i^Held, 
that  the  order  did  not  affect  the  rights  of  the  tenant  under  the 
agreement  of  1872,  and  that  he  was  still  entitled  to  deduct 
one-half  of  the  Grand  Jury  cess  as  before.  -L^^^J; 
Johnston  .  -  -  -  ^-  »•  xx.  »u 

9. Deduction   from  rent  payable  by   tenant— Contract, 

prior  to  Landlord  and  Tenant  Act,  1870,  to  allow  deduc- 
tion, an  increased  rent  being  imposed— JudicijU  rents  deie^mmc^ 
on  tenant's  application.]    Prior  to  the  -"^ 


"D^l'id'b/tl^ddgle 
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Act,  1870y  arrangexncntfl  were  entered  into  between  certain 
tenants  and  their  landlords,  under  which  an  increased  rent  was 
to  be  xnid  for  the  holdings,  and  the  tenants,  having  regard 
to  such  increase,  were  to  be  allowed  to  deduct  one-hiJf  of  the 
Grand  Jury  cess.  After  the  passing  of  the  Land  Law  Act, 
1881,  the  tenants  applied  to  have  judicial  rents  of  their  hold- 
ings determined  by  the  Land  Commission;  whereupon  the 
renta  were  reduced  respectively,  except  one  which  was  ooq- 
firmed. — Held,  that  there  having  been  no  new  tenancy 
created  since  the  passing  of  the  Act  of  1870,  and  the  contracts 
having  been  8Ui)erseded  by  the  (^)erati(m  of  the  proceedings 
to  determine  a  judicial  rent,  the  right  of  the  tenants  as  to 
the  deduction  in  respect  to  the  Grand  Jury  cess  was  abrogated 
(By  Andrews,  J.)    Bankin  v.  Mullan;    Dripps  v.  Bankin 

[Cir.  Gas.  XYIII.  40 

10, Deduction  from  rent  under  Land  Act  of  1870 — 

Acknowledgment  by  occupiers  of  lands  under  the  Land  Act, 
1860--33  &  34-  Vic,  e,  46,  «.  65.]  Where  the  head  landlord 
evicted  a  middleman,  and  the  under-tenants  signed  acknowledg- 
ments in  form  No.  7  to  the  schedule  of  the  Land  Act  of  1860,  and 
after  some  time  became  tenants  to  the  head  landlord,  nothing 
being  said  by  the  landlord  at  the  time  of  the  new  letting  with 
reference  to  the  comity  cess :  — Held,  that  the  tenants  were  not 
entitled  to  deduct  any  coimty  cess  undw  s.  65  of  the  Land  Act, 
1870.    LsADEB  V,  Singleton  -     Q.  B.  D.  XXYII.  27 

11, Deduction     from     rent  —  Tenancies     created     since 

the  Land  Act  of  1870—33  &  34  Fie,  e.  46,  s.  65.]  Where  eject- 
ment proceedings  were  taken  against  the  tenant,  under  a 
lease  of  1791,  and  the  sub-tenant  was  put  out  accordingly,  but 
his  son  (who  had  been  living  with  him)  was  allowed  back  as 
caretaker,  and  a  lease  was  granted  to  the  son  in  1890,  the  fine 
being  paid  out  of  the  father*s  money: — Held,  that  there  was 
not  sudi  a  change  of  occupation  as  to  bring  the  case  within 
8.  65  of  the  Landlord  and  Tenant  Act  (Ir.)>  1870.  Leader  v. 
Singleton  (XXVIL  27),  followed.    Bsechsr  t?.  Vaughan 

Ca.  S.  XXYII.  79 

12. Lands  held  under  Commissioners  of  Irish  Lights 

^-Rent  payable  to  Board  of  Trade  —  Liability."]  The  re- 
spondent held  lands  under  the  Commissioners  of  Irish  Lights,  in 
whom  the  lands  were  vested  for  public  purposes.  The  Merchant 
Shipping  Act  exempts  psoperty  and  dues,  &c.,  forming  part 
of  a  fund  (in  which  the  respondent's  rent  went),  ifrom  all  public, 

parochial,  or  local  taxes  and  rates  of  every  kind : — Udd^  that 
the  resix>ndent  was,  nevertheless,  liable  to  county  cess  in 
respect  of  the  premises  in  question.    Boal  v.  Buckle 

[C.  P.  II.  M.  160 

13. Liability  of  lessee  for  entire  eess."]     Where  a  lease 

reserves  the  yearly  rent  "  over  and  above  all  taxes,  charges, 
and  impositions  whatsoever,"  the  lessee  is  bound  to  pay  the 
entire  county  cess,  and  cannot  deduct  a  moiety  thereof  from 
his  laiidlord.    Re  Bradford's  Estate 

[L.  J.  XXYII.  M.  470 

14. Money  paid  to  defendants  use—h  &  7   Wm.  /F., 

e.  116,  s,  103.]  A  deputy  cess-collector  paid  the  amoimt  of 
county  cess  due  by  the  defendant  to  the  collector,  it  not  having 
been  received  from  the  defendant,  and  no  authority  given  by 
the  defendant  t(>  pay  it: — Held,  that  the  collector  could  not 
recover  it  as  money  paid  to  defendant's  use.  (By  Fitzgerald, 
B.)    BoTLB  V.   Lennon  -  Cir.  Cas.  XII.  M,  161 

16. Railicay  guarantee — Failure  to  levy — **  Other  cause  " 

—19  &  20  Vic,  e.  6i,  «.  6-6  &  7  Wm.  IV.,  c.  116,  s.  145.] 
Inability  to  collect  Grand  Jury  cess  owing  to  the  Treasurer's 
warrant  not  having  be^n  sealed  within  the  prescribed  time,  is 
an  "  other  cause"  within  the  meaning  of  sec.  6  of  19  &  20  Vic, 
c.  63,  and  the  amount  so  uncollected  can  be  represented  at  any 
subsequent  Assizes.  (By  O'Brien,  J.).  Re  Carlow  Pbebent- 
MENT Cir.  Cas.  XXIII.  34 

16. Remedies  of  collector — Justices*  warrant — Duties  of 

police — Or  and  Jury  Act^  sec.  ISZ-^Petty  Sessions  Act,  ss.  23, 
25.]  Warrants  issued  by  Justices  for  the  collection  of  Grand 
Jury  cess,  in  pursuance  of  sec.   152  of  the  Grand  Jury  Act, 
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should  be  addressed  to  the  sub-inspector  or  head  constable  of 
constabulary,  or  other  person  in  accordance  with  the  provisions 
of  sea  25  (2)  of  the  Petty  Sessions  Act,  and  not  to  the  barony 
cess  collector.  Cess  collectors  may  take  as  much  Grand  Jury 
oesA  a-«  they  can  collect,  and  sue  for  the  balance.  The  Grand 
Jury  should  not  allow  poundage  on  cess,  unless  they  consider 
that  no  more  could  reasonably  have  been  collected.  (By 
O'Brien,  J.)  Re  Presentments  of  the  Baronies  ov  Fobth 
AND  R.\THVILLT       -  -  -      Cir.  Cas.  XXIII.  33 

17. Reservation  in  lease  after  parsing  of  Landlord  and 

Tenant  (Ireland)  Act,  1870.]  A  reservation  of  lent  "  over  and 
above  all  taxes,  charges,  and  impositions  whatsoever  '*  with  a 
corresponding  covenant  to  pay  it,  in  a  lease  executed  since  the 
passing  of  the  L.  and  T.  (Jr.)  Act,  1870,  deprives  the  tenant  of 
the  right  to  deduct  a  moiety  of  the  Grand  Jury  cess,  under  the 
65th  sec.  of  that  Act.    Helt  v.  Kennedy    Q.  S.  VIII.  26 

18. Statutory  term — Landlord  and  Tenant  {Ireland)  Art, 

1870,  s.  65.]  A  tenant  of  a  tenancy  created  before  1870 
surrendered  portion  of  her  farm  to  her  landlord,  who  agreed  to 
let  it  to  the  plaintiff  "on  the  same  terms"  as  the  former 
tenant  had  held  it.  The  plaintiff  subsequently  applied  to  the 
Land  Oommission  to  fix  a  fair  rent  for  the  holding,  which  was 
done,  and  he  now  claimed  to  be  allowed  one-half  of  the  Grand 
Jury  cess,  as  his  tenancy  was  created  after  the  i>assing  of  the 
Land  Act  of  1870:— ITeZc^,  that  the  agreement  to  take  the 
holding  "  on  the  same  terms  "  as  the  previous  tenant  had  held 
it  amounted  to  a  special  contract  to  iny  the  whole  of  the  Grand 
Jury  cess,  and  that  this  contract  was  not  abrogated  by  the 
fixing  of  a  fair  rent  by  the  Land  Commission.  (By  May,  C.  J.) 
Hally  v.  Lane-Fox.     -  -       Cir.  Cas.  XVIII.  64 

19. Valuation  Acts  —  Appeal  —  Annual   revision.]     A 

summons  against  the  defendants  for  county  rates,  which  had 
been  applotted  upon  reservoirs,  and  from  which  the  defendants 
had  appealed,  and  the  api)eal  was  dismissed,  was  heard,  and 
a  decree  for  the  amount  chtimed  with  costs  was  given.  At.ma 
V.  Dublin  (Mayor,  &o.)    -  -  M.  P.  C.  X.  M.  1B8 

80. Warrant — Collector — Period    of    annexing   seal— 

19  &  20  Vic.,  e.  63,  s.  4.]  The  provisions  of  19  &  20  Vic., 
c.  63,  s.  4,  which  directs  that  the  warrant  under  hand  and  seal 
shall  be  annexed  to  the  copy  of  the  applotment  within  the  period 
of  two  montlis,  is  mandatory,  and  a  warrant  not  sealed  within 
that  period  is  void.    Keppel  v.  Ryan    E.  D.  XXIII.  30 

21. Waterworks — Evidence  of  liability— Mode  of  raising 

question  of  exemption.]  Waterworks  had  been  valued  under 
the  Valuation  Acts,  and  no  appeal  was  taken  to  the  Quarter 
Sessions :  a  summons  to  recover  the  county  cess  in  respect 
thereto  was  opposed  on  the  ground  of  the  non-liability  of  water- 
works to  county  cess : — Held,  that  that  question  could  not  be 
raised  on  the  hearing,  but  by  appeal  to  the  Quarter  Sessions 
Alma  v.  Dublin  Corporation       H.  P.  C.  VIII.  M.  195 

Deduction  by  tenant. 

See   Landlord   and    Tenant  (Ireland)  Act,   1870. 
206-210. 

Seizure  of  cattle  trespassing  on  lands— Bight  of  action 

of  owner  of  cattle     ....     XXI.  17 
See  Action.    L 

OBAND  JT7BT  —  PBESBlTTlIEirT  —  BOABD  OF 
WOBKS  LOAN — Instalments  payable  before  assizes  rAra 
presented  for — 43  &  44  Vie.,  c.  14,  s.  15.]  The  Commissioners 
of  Public  Works  in  Ireland  liaving,  under  the  Relief  of 
Distress  Amendment  Act,  1880  (43  &  44  Vic,  c.  14),  u 
amended  by  the  Irish  Loans  Act,  1880  (43  &  44  Vic,  c  44). 
advanced  certain  moneys  to  the  Tralee  and  Fenit  Pier  and 
Harbour  Commissioners  by  way  of  loan,  for  the  purpose  of 
constructing  and  maintaining  a  pier  and  harbour  at  Fenit> 
Iiresentments  were  passed  guaranteeing,  by  certain  baronies, 
repayment  of  a  rateable  proportion  of  said  sum,  with  in- 
terest at  £4  yer  cent.,  in  forty  veaij^,  by  instalments  to  be 
Digitized  by  Vr; 
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WOBK8  J^OAN-continued. 
made  payable  at  such  periods  as  should  be  agreed  upon,  and  it 
was  therefore  af^'eed  upon  that  the  moneys  advanced  should 
be  repaid  by  a  certain  annual  rent-charge  payable  by  half- 
yearly  instadments.  On  the  19th  June>  1885,  the  Com- 
mUBioners  of  Public  Works  certified  that  the  instalments 
for  the  "period"  ended  April  30th  of  that  year  amounted 
to  £3,192  lis.  '4d.,  and  that  the  same  was  chargeable 
upon  the  baronies;  but  on  a  presentment  to  the  Grand 
JuiT,  it  appeared  that  the  sum  claimed  represented  the 
consolidated  amount  of  the  instalments  accruiuK  for  two 
and  a  half  years,  although  sec.  15  of  the  Relief  of  Distress 
Amendment  Act,  1880,  prescribes  that  the  Commissioners, 
for  the  purpose  of  presentments,  should  make  out  before 
"each^*  assizes  a  certificate  specifying  the  amount  "then" 
chargeable  upon  [i.e.,  payable  by)  the  baronies:— HcZd,  that 
the  presentment  should  not  be  fiated,  as  the  instalments  should 
have  been  applied  for  at  each  assizes  after  they  became  due. 
Se  PRESENTHBinr  or  Comhissionbbs  of  Public  Wobes 

[Cir.  O.  B.  ZX.  47 

GBAKD   JT7B7— FBESENTHBNT— BBIDGES— On« 

Justice  of  the  Peace  signing  orders  for  repair  of  two  bridges."] 
Under  the  6  &  7  "Wm.  IV.,  c.  116,  s.  49,  two  justices  signed 
an  order  for  the  repair  of  a  broken  bridge,  and  one  of  them 
afterwards  signed  in  conjunction  with  a  third  justice,  a  like 
order  in  respect  of  another  bridge  : — Held,  that  this  second 
order  was  legaL    (By  Monahan,  C.J.)    Re  Moblt 

[Oir.  Cas.  III.  21.  362 

GBANB    JUBY— PBBSBNTMBMTT— COBONBB— 44 

&  45  Tie.,  e.  35.]  44  &  45  Vic,  c.  35,  does  nob  take  away  the 
po^ver  of  the  Grand  Jury  to  present  for  the  salary  of  coroners. 
(By  Dowse,  B.)    Anon.  -  Cir.  Cas.  XVI.  M.  182 

— ^Preeentmentr— Coroner 

See  Cases  under  Coronbb. 

GBANB     JXTBT— PBBSENTMBNT— COT7NTY     IN- 
7IBMABT. 

t Chaplain.']    The  Grand  Jury   have   no  jurisdiction 

to  present   for   a  chaplain   to   the   County   Infirmary.    (By 

Monahan,  C.J.)    Ex  parte  Quibkb  ^^^ 

[Cir.  Cas.  VIII.  194 

8. Discretionary  power  of  Grand  Jury — Rejection  of 

presentment  or  diminution  of  amount  approved  of  by  the  Ses- 
tioM^-5  Geo.  III.,  e.  20,  s.  6-45  Geo.  III.,  e.  Ill, «.  S—Grand 
Jury  Act,  see.  85.]  The  Grand  Jury  have  a  discretionary 
power  to  reject  a  presentment  for  a  Coxmty  Infirmary,  ap- 
proved of  at  a  Presentment  Sessions  xmder  6  &  7  Wm.  IV., 
c.  116.  B.  85,  or  to  reduce  the  sum  and  pass  the  iwesentment 
for  the  reduced  amount.  Re  Mayo  Countt  Infirmabt 
Pbeskxtmext  >  -  Cir.  C.  B.  IX.  119 

3. Increase  of  amount  presented  at  Presentment  Sessions 

-5  &  7  Wm.  IT.,  e.  116,  ss.  47,  85.]  The  Grand  Jury  can  in- 
creaise  the  amount  of  a  jiresentment  made  for  a  County  In- 
firmary.   (By  Sir  P.  O'Brien,  C.J.)    Re  Pbesbntment  fob 

THE  8UPP0BT  OF  THE  WiCKLOW  CoUNTT  InFIBMABY 

[Cir.  Cas.  XXVI.  M.  493 

4. Medical  oMeer^s  salary— No  intern  patients — Chrand 

Jury  Act,  ss.  85,  86.]  A  presentment  can  be  made  for  the 
salary  of  a  mediod  officer  to  an  infirmary  although  there  are 
no  intern  patients.  (By  Harrison,  J.)  Re  Medical  Officeb 
OF  KiiDABE  Infibmabt  -  Cir.  Cas.  XXIII.  43 

6. iVo  duly  appointed  surgeon  in  charge — Grand  Jury 

Act,  s.  85.]  Tlie  Grand  Jury  cannot  make  a  presentment  for 
the  support  of  a  County  Infirmary,  where  no  duly  appointed 
surgeon  is  in  charge.  Re  Galway  County  Infibmaby 
rBxaENTMENT      •  -  Cir.  C.  B.  XXVII.  M.  860 

6. Roman  Catholic  chaplain.]    The   Grand  Jury  have 

no  power  to  inresent  for  a  salary  for  the  E.C.  chaplain  of  the 
infirmary.    (By  Monahan,  C.J.}    Anon. 

[Cir.  Cas.  VIII.  M.  546 


GBAND       JT7BT  —  PBEBBNTHBNT  —   OOTJNTT 
PBINTING. 

1 Franchise  and  Registration  Aeis-^  &  7   Wm.  IV., 

s.  116,  ss.  115,  131—13  &  14  Vic,  c.  69,  s.  70.]  Printing 
contracts  for  the  purpose  of  the  Franchise  and  Registration 
Acts  must  be  made  in  the  manner  and  subject  to  the  con- 
ditions prescribed  by  the  Grand  Jury  Act.  In  the  matter  of 
Cabew's  Pbesbntment    -  -    Cir.  C.  B.  XXIV.  22 

2. Lowest   tender  —  Discretion   of   Grand   Jury.]    The 

Grand  Jury  have  a  discretion  as  to  the  acceptance  of  tenders 
for  printing.    (By  Keogh,  J.)    Anon. 

[Cir.  Cas.  VIII.  M.  376 

GBASTD  JTJBT—PBBSBMTTMBNT— COUNTT   STJB- 
VETOB. 

!• Salary-^Apportionment  Act,  1870.]  In  apportion- 
ing the  amount  payable  to  a  County  officer  who  has  quitted 
office  during  the  half-year,  the  salary  must  be  calculated 
on  the  proportion  of  the  number  of  days  served  to  the 
entire  number  of  days  in  the  period  from  assize  to  assize,  for 
which  the  half-year's  sahiry  is  presented ;  thus  where  the  half • 
year*8  salary  was  £225,  and  the  period  from  the  first  assize  to 
the  second  was  242  days,  the  amount  per  diem  was  188.  7d.,  and 
the  officer  having  served  134  days,  was  held  entitled  to 
£124  lis.  dd.  Semble :  "  Half-year "  means  from  assize  to 
assize,  and  not  six  months.  (By  Johnson,  J.)  In  the  matter  of 
A  Pbesbntment  fob  the  County  Subvbyob's  Salary 

[Cir.  Cas.  XX.  12 

2. Salary.]    The    Grand    Jury    alone    under   6    &    7 

Wm.  IV.,  c.  116,  sec.  130,  are  the  judges  to  determine  whether 
itie  county  surveyor's  salary  should  be  withheld.  (By  Fitzgerald, 
J.)  Re  Bbewstbb         -         -         -         Cir.  Cas.  II.  M.  186 

3. Superannuation  allowance.]    The  Grand  Jury  have 

no  -powGc  to  grant  the  full  salary  as  superannuation  allowance 
to  a  county  surveyor.  Re  Buckley  and  Kebby  Pbesent- 
MENTS  -  -  -  -  -      Q.  B.  XI.  M,  318 

4. Works  executed  by  his  directions — Form  of  present- 
ment.] It  is  illegal  for  the  Grand  Jury  to  present  sums  of 
money  to  the  county  surveyor,  to  be  by  him  employed  in 
paying  for  works  executed  in  the  county  by  his  direction. 
Forms  of  presentment  by  the  Grand  Jury,  in  the  respective 
cases  where  no  tender  has  been  made  at  the  adjourned  Pre- 
sentment Sessions,  and  where  works  contracted  for  have  not 
been  executed  witliin  the  proper  time  or  according  to  the 
terms  prescribed.  (By  Palles,  C.B.)  Re  The  Nobth 
TiPPEBAEY  Pbesentments        -  -  Cir.  Cas.  VIII.  116 

GBAND  JT7BT— PBESBNTHBNT—COTJBT.HOXTBB 

1. Presentment  approved  of  by  Grand  Jury  and  re- 
jected at  subsequent  sessions — Summary  presentment.]  The 
Grand  Jury  have  no  jurisdiction  to  present  summarily  for  the 
cost  of  repairing  the  court-house.  A  presentment  for  the 
repair  of  the  court-house  at  W.  had  been  read  and  approved 
of  by  the  Grand  Jury,  and  a  plan  and  specification  x>repared 
for  the  work,  but  the  presentment  was  rejected  at  the  subse- 
quent Presentment  Sessions : — Held,  that  the  succeeding  Grand 
Juiy  were  not  authorised  by  the  69th  section  of  the  Grand  Jury 
Act  to  -psisa  the  presentment.  (By  Bowse,  B.)  Re  The 
WiOBLOW  CouBT-HousE  -  Cir,  Cas.  VIII.  207 

2. Special  Sessions.]    A  presentment   for   building   a 

court-house  need  not  be  tendered  for  at  Special  Sessions. 
(By  Deasy,  B.)    Re  Castlebab  Coubt-Housb 

Cir.  Cas.  IV.  M.  510 

GBASTD     JT7BY— PBESBKTMBNT— FBVEB     HOS- 
PITAIi. 

1. Corporation — Presentments-Fever  hospital  and  dis- 
pensary—Grand Jury  Act,  ss.  81,  85.]  A  hospital  was  founded 
under  11  Geo.  IV.,  c.  57,  as  a  hospital  and  infirmary,  and  under 
that  Act  the  governors  had  no  power  to  refuse  fever  patients. 
A  presentment  was  traversed  on  the  ground  that  no  fever 
patients  had,  in  fact,  been  received  i' 
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GBAND    JUBT— PBB8BNTMBNT-PEVBB   HOB- 
FIT  AIj— continue 

taking  was  given  that  for  the  future  they  should  be  received 
therein:— JJe^d,  that  without  the  undertaking  the  present- 
ment could  be  fiated  under  sec  85  of  the  Grand  Jury 
Act,  but  with  the  undertaking  it  should  be  fiated  under 
sec.  81.    (By  Fitzgerald,  J.)    He  Barrington's  Hospital 

[Cir.  Cas.  ZIII.  M.  236 

2. Nominal  presentment—"  Shall  or  may  present "— Con- 
struction of  Grand  Jury  Act.]  As  long  as  a  fever  hospital, 
established  under  the  Hospital  Statutes,  legally  subsists,  the 
Grand  Jury  are  bound  to  jiresent  for  its  maintenance,  and  in  a 
substantial  amount,  notwithstanding  that  they  may  be  of  the 
opinion  that  the  further  maintenance  of  the  hospital  has  become 
unnecessary.    Be  Kerry  Fever  Hospital  Presentment 

[Cir.  O.  B.  XII.  179 

GBAND  JTTBT— PBESBNTMBNT— IMTDTJSTBIAI- 
SGHOOIiS— Zoan  for  building —Security— Publication  of 
notice— AQ  &  49  Vic,  e.  3.9,  s.  6.]  At  the  Summer  Assizes 
of  1889  an  application  was  made  to  the  Grand  Jury  by  the 
Trustees  of  an  Industrial  School  to  give  security  to  the 
Commissioners  of  Public  Works  for  a  loan  to  enable  the 
trustees  to  erect  new  buildings.  Notice  of  this  application 
was  ifiven  by  the  trustees  as  required  by  sec.  6  of  the  Indus- 
trial Schools  (Ireland)  Act,  1885.  On  an  objection  being  made 
that  this  notice  should  have  been  given  by  the  Grand  Jury,  the 
application  was  adjourned  to  the  Spring  Assizes,  1890,  and  the 
secretary  of  the  Grand  Jury  was  directed  to  publish  such 
notice.  At  the  Spring  Assizes,  1890,  the  application  was 
granted  on  the  condition  of  two  solvent  securities  being  ap- 
proved by  the  Grand  Jury.  The  Grand  Jury  approved  of 
the  leourities  at  the  Summer  Assizes,  1890: — Held,  that  it 
was  not  necessary  to  publish  a  notice  of  the  intention  of  the 
Grand  Jury  to  approve  of  the  securities,  at  the  Summer  As- 
sizes of  1890,  and  tliat  the  presentment  should  be  fiated.  In 
re  Presentment  for  Meath  Industrial  Schools 

[Cir.   C.  B.  XXIV.  M.   624 

OBAND    JTTBT— PBESBBTTMBB'T— JTTBIES    ACT, 
1871. 

1. Expenses  incurred  by  the  sheriff  for  printing  and 

other  expenses  in  execution  of  the  Juries  Act,  1871,  and  Avts 
amending  same — Power  of  Grand  Jury  to  present  for  such 
expenses — Authority  and  procedure  of  "  Court  for  presentment 
causes  reserved*^  considered — Explanation  of  terms  ** expenses," 
** remuneration,**  **  compensation" — 4-  Geo,  IV.^  e.  43,  *.  1 — 
3  &  4  Wm,  IV.,  r.  91-6  &  7  Wm,  IV,,  c,  116,  s.  110-34  &  35 
Vie.,  c  65,  ss.  13,  15,  16,  22.]  The  Grand  Jury  of  the  County 
of  Sligo  presented  the  sum  of  £20  to  be  levied  ofif  the  county 
at  large  and  to  be  jxiid  to  the  sub-sheriff  for  reasonable  and 
necessaiy  expenses  actually  incurred  by  him  for  printing,  and 
other  exi)en8e8  attending  the  execution  by  the  sheriff  of  the 
Juries  (Ir.)  Act,  1871,  and  the  Acts  amending  same;  Tlie 
Judge  of  Assize  (Palles,  C.B.)  fiated  the  in-eeentment, .  but 
su8i)ended  x^^Jin^nt  on  the  same.  An  order  having  been 
obtained,  at  the  instance  of  a  cess-i)ayer,  that  a  writ  certiorari 
should  go  to  remove  and  quash  the  presentment : —JJcW 
(Fitzgibbon,  L.J.,  diss.),  tliat  a  Grand  Jury  had  no  authority 
under  the  Juries  (Ir.)  Act,  1871,  s.  16,  to  present  any  sums 
for  expenses  incurred  by  the  sheriff  for  printing  done  in  pur- 
suance of  that  Act,  or  the  Acts  amending  the  same,  whether 
such  expenses  be  incurred  by  reason  of  additional  duties 
thereby  imposed  upon  the  sheriff  or  not  Sailic's  Presentment 
(XXIV.  M.  361),  followed.  Be  Hunter  :  Alexander's  Pre- 
sentment     -        Q.  B.  D.  XXVI.  30;  C.  A.  XXVI.  83 

2. Expenses  incurred  by  sheriff  in  carrying   Act   into 

execution.]  A  presentment  cannot  be  made  for  expenses  in- 
curred by  a  sheriff  in  carrying  the  Juries  Act,  1871,  into  execu- 
tion, unless  specifically  mentioned  in  the  Act.  Be  Bailie's 
Presentment         -  -  Cir.  C.  B.  XXIV.  .V.  361 


GBAND    JUBT— PBBSBNTMBNT-JTJBIES   ACT, 

1S71— continued. 

8» Expenses  of  sheriff  in  carrying  Act  into  execution. 1 

The  Grand  Jiuy  has  power,  under  sec.  16  of  the  Juries  Act, 
1871  (34  &  35  Vic,  c.  65),  to  present  for  the  amount  of  outlay 
actually  incurred  by  the  sheriff,  for  iwrinting  and  other  expenses 
in  connection  with  the  discharge  of  his  duties  in  carrying  the 
Act  into  execution.  Be  Bailie's  Presentment  (XXIV.  M.  361), 
not  followed.  (By  Fitzgibbon,  L.  J.)  Be  Bottomlet's  Present- 
ment ....  Cir.  Cas.  XXV.  86 

4. Bemuneration  to  poor  rate  collector  for  attendance 

before  Clerk  of  Union  under  Juries  Act]  The  Act  34  &  35 
Vic,  o.  65,  is  open  to  the  construction  that  the  Grand  Jury 
cannot  present  for  the  remuneration  to  poor  rate  collector  for 
attendance  before  the  Clerk  of  the  Union  under  the  Juries 
Act.    (By  Dowse,  B.)    Anon.        -        Cir.  Cas.  X.  i/.  186 

GBABD      JT7BT  —  PBBSBBTHEKT  —  IiUlTATIC 

ASYLUM— The  Corporation  of  Limerick  objected  to  a 
presentment  which  they  had  to  vote  towards  the  expenditure 
of  the  County  Asylum,  they  having  no  control  over  the 
asylum.  The  Judge  directed  the  presentment  to  be  fiated. 
(By  Deasy,   B.)    Anon.         -         Cir.  Cas.  VIII.  M.  545 

GBAND    JTTBT— PBBSESrTlIBBT— KAIMIira. 

1' Form    of    presentment— Bight     to    traverse    Hoi    of 

Judge  of  Assize — Presentment  Sessions  —  Certiorari  —  Orand 
Jury  Act,  ss.  16,  38,  106,  133,  174.]  A  presentment  was  made 
by  the  Gnmd  Jury  of  C,  in  favour  of  L.  "  for  compensation 
for  being  maimed  after  having  given  evidence  against  O.,  who 
was  charged  with  an  offence  against  the  public  peace,  pursuant 
to  the  Act  6  &  7  Wm.  IV.,  c  116,  s.  106":— fl-fW,  that  the 
presentment  was  good  on  the  face  of  it,  although  it  did  not 
go  on  to  state  that  L.  was  maimed  "previous  to  the  trial  of 
the  said  O."  Sec.  133  of  6  &  7  Wm.  IV.,  c  116,  does  not 
confer  a  right  to  a  traverse  in  the  case  of  a  presentment  for 
maiming  under  sec.  106.  It  is  competent  for  a  Grand  Jury  to 
deal  with  a  presentment  under  sec  106^  without  any  previous 
application  having  been  made  in  the  matter  to  a  presentment 
Sessions.  Semble,  per  Sir  M.  Morris,  C.J. :  When  a  Judge 
of  Assize  has  fiated  a  presentment,  it  becomes  a  judgment  of  a 
Court  of  Record,  and  is  not  examinaUe  for  something  bad  on 
the  face  of  it.  Per  O'Brien,  J. :  If  the  presentment  be  enter- 
tained by  the  Judge  at  the  trial,  it  is  doubtful  whether  any 
certiorari  ought  to  be  granted.    Be  Leahy's  Presentment 

[Q.  B.  D.  XXII.  89 

JJ. Injury    entitling   to   eompcnsation^Tr averse — Costs 

—Grand  Jury  Act,  s.  106.]  A  cut  on  the  back  of  the  hand 
received  from  the  blow  of  a  stone  held  sufficient  to  bring  the 
person  injured  within  sec.  106  of  the  Grand  Jury  Act.  There 
is  no  power  to  traverse  a  presentment  under  the  106t^  sec. 
(By  Andrews,  J.)    Be  Anthony's  Pbbsentmbnt 

[Cir.  Cas.  XX.  14 

3. Injury  causing  disablement— Grand  Jury  Act,  s.  106.] 

The  Grand  Jury  have  power  to  make  a  presentment  for  maim- 
ing where  the  injury  was  a  hicerated  scalp  woimd,  with  serious 
injury  to  the  periosteum,  with  a  possibility  of  brain  disease, 
and  the  applicant  was  unable  to  discharge  his  ordinary  duty. 
Be  Curran's  Presentment       Cir.  C.  B.  XXIV.  M. 


*• Presentment    for,    when  mandatory  —  Compensation, 

how  estimated— t  &  7  Wm.  IV. ^  c.  116,  s.  106.]  (1)  A  broken 
collar-bone  is  evidence  on  which  the  Grand  Jury  can  find  that  a 
man  was  maimed.  (2.)  The  Grand  Jury  are  obliged  by  the 
words  "  shall "  and  "  may  "  in  section  106  of  the  Grand  Jury 
Act  to  make  a  presentment  when  they  found  that  the  applicant 
was  maimed.  (3.)  The  Grand  Jury  are  not  obliged  to  award 
full  compensation  in  the  ordinary  sense,  but  only  such  sum  as 
they  think  just  and  reasonable,  having  regard  to  the  rank  and 
position  of  the  applicant.  (4)  The  Judge  should  fiat  such  pre- 
sentment.   Be  Nolan's  Presentment 

[Cir.  Cas.  B.  XXIV.  M.  623 
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QBAHD    JTTB7  —  PBESBNTHENT  —  KAIilCIOTTS 
INJXTBIES— ABBA    OF    LBYT. 

1. Tlie  discretion  of  the  Grand   Jury  as  to  the  area  of 

levy  of  the  compensation  for  malicious  injury  will  not  be  inter- 
fered with  by  the  Judge  of  Assize.    (By  Holmes,  J.)    Be  Pre- 

8E>'TMENT  OF  THE  BaRONY  Of  PORTNAHINCH 

[Cir.  Cas.  ZXIII.  46 

2. SigncUure  of  applieation— Posting   of  notices— b   k 

7  Wm.  IV,,  e.  116,  ss.  37,  135—7  Wm,  IV.,  c.  2,  s.  3.]  Objec- 
tions to  the  fiating  of  a  presentment  for  compensation  for 
malicious  injury  on  the  ground  that  the  lands  of  the  applicant 
were  excluded  from  the  area  to  be  charged  therewith,  that  the 
applicant  did  not  himself  sign  the  application,  and  that  the 
notices  were  not  posted  as  well  as  served  at  the  police  barrack 
were  overruled,  and  the  presentment  yfvuR  fiated.  (By  Morris, 
C.J.)    Jie  Cooper's  Presentment     Cir.  Cas.  XV.  M,  196 

QBAHB    JTJBT  — PBESBKTMBMTT  — MAIilCIOUS 
IirJTTBIBS--GOSTS  AKD  EXPENSES. 

1. Costs— Ratepayers  opposing— b  &7  Wm,  IV.,  c.  116, 

*.  138.]  A  Judge  has  jurisdiction  under  the  6  &  7  Wm.  IV., 
c.  116,  s.  158,  to  direct  payment  of  costs  by  ratepayers  oppos- 
ing an  application  for  a  presentment  which  has  been  thrown 
out  by  the  Presentment  Sessions  and  Grand  Jury.  He 
Doughtt's  Presentment     -  -    Cir.  C.  B.  XIII.  120 

2. Presentment  not  proceeded  with.']    Leave  was  obtained 

Wider  the  138th  sec.  of  6  &  7  Wm.  IV.,  o.  116,  to  enter  a 
traverse  to  a  presentment,  but  it  was  not  proceeded  with.  On 
an  application  being  made  by  the  person  in  whose  favour  the 
presentment  was  made,  that  he  should  be  allowed  his  costs  of 
preparing  to  supxxnt  the  presentment: — Hddy  that  there  was 
no  jurisdiction  to  allow  them.  (By  George,  J.)  lie  Allen's 
i*RESENTMBNT  -  -  -  Cir.  Cas.  I.  3f.  636 

3. Expenses.]    Claimant's  house  had  been  maliciously 

burnt  down,  and  the  Presentment  Sessions  presented  £5  for 
actual  loss.  The  Grand  Jury  made  a  further  presentment  for 
£6 10s.  for  exfienses  incurred  by  claimant  attending  the  Sessions, 
posting  notices,  &c  On  the  matter  being  brought  before  the 
Judge  of  Assize,  he  held  that  the  6  &  7  Wm.  IV.,  c.  116, 
sec.  135,  does  not  empower  Grand  Jury  to  present  for  expenses 
incurred  in  seeking  comx)ensation  for  malicious  injuries,  but 
only  for  the  actual  loss  incurred.     (By  Christian,  J.)    Anon. 

[Cir  Cas.  I.  M.  169 

GBAin>      JUBT  —  PBESESTTMENT  —  MAIilCIOUS 
INJTTBIES-JTTTBISDICTIOlfr. 

1. AppUeation  struck  out  at  Presentment  Sessions   for 

informality— Orand  Jury  Act,  s.  135.]  Where  it  appeared  that 
an  ]^>plication  for  compensation  for  malicious  injury  wa3 
mailed  at  the  Presentment  Sessions  as  having  been  struck 
out,  the  applicant  having  by  mistake  omitted  to  bring  with 
him  the  necessary  proofs,  and  that  afterwards  he  attended  with 
the  proofs,  but  Ae  Court  had  risen,  the  Grand  Jury  were 
directed  to  inquire  into  the  preliminary  proofs,  notices,  &c., 
and  if  they  found  them  correct,  to  consider  the  matter  of  the 
presentment  in  the  ordinary  way.  (By  Murphy,  J.) 
Re  Burke's  Presentusnt         Cir.  Cas.  XXVI.  M.  698 

2. Ecclesiastical  Commissioners.']  A  ijetition  for  mali- 
cious injury  done  to  a  church,  which  had  not  been  before 
Prei^entment  Sessions  or  the  Grand  Jury,  was  jiresented  to  the 
Judge  of  Assize  by  the  clergyman  of  the  church  under  the 
3  4  4  Wm.  IV.,  0.  37,  which  gave  a  jwwer  to  the  Ecclesiastical 
Commissioners,  since  transferred  to  the  Representative  Church 
Body.  As  the  i>etitioner  had  only  the  written  authority  of  the 
latter  body,  and  not  their  authority  under  seal,  the  Judge  re- 
fused to  hear  the  petition.  (By  Armstrong,  Serjeant,  Judge 
of  Asaiae.)    Re  Cotton  -  Cir.  Cas.  X.  M.  447 

3 Grand  Jury  Act,  6  &  7  Wm.  IV. ^  c.  116,  m.  33,  135, 

13$— Poicfr  of  Orand  Jury  to  present — Application  for  mali- 
cious injury  indorsed  at  Presentment  Sessions  ** Rejected''— 


ORAND    JURT-PRBSBNTMENT-MALICIOTTS 
INJURIES-JURISDICTIOia'-con/Jiiuecf. 

Practice.]  An  application  under  the  135th  section  of  the  6  &; 
7  Wm.  IV.,  c.  116,  for  comx)ensation  for  malicious  injury  was 
indorsed  "  Rejected  ""  at  the  Presentment  Sessions.  The  Grand 
Jury  at  the  ensuing  Assizes  were  directed  to  consid^  the 
application,  and,  if  they  considered  the  claim  well  founded, 
to  present  money  to  be  raised  for  compensation,  although  the 
application  for  the  raising  of  the  money  had  not  been  approved 
of  at  the  Presentment  Sessions,  in  accordance  with  sec.  38. 
(By  May,  C.J.)    Re  Maddbn's  Presentment 

[Cir.  Cas.  XI.  84 

4. Poisoning    of  horses.]    In    considering  the   question 

of  compensation  where  a  number  of  horses  died  from  poison, 
tlie  question  to  be  considered  is  whether  the  poisoning  was 
accidental  or  maliciously  done — malice  not  being  understood 
in  the  ordinary  sense  of  ill-wilL  The  sole  question  is  that  of 
intention.    (By  O'Brien,  J.).    Steed's  Presentment 

[XXII.  M.  247 

OBASTB     JUBT  —  PBESBKTMENT  —  HALICIOUS 
INJT7BIE  8— NOTICES. 

1. A  notice  that  it  is  the  intention  of  a  person  to  apply 

for  a  presentment  for  compensation  for  malicious  injury,  with- 
out stating  that  he  will  apply,  is  informal,  and  a  fatal  objec- 
tion to  the  presentment.    (By  Beasy,  B.)    Re  M'HuoH 

[Cir.  Cas.  IV.  M.  401 

2. Death  of  applicant — Disagreement   of  Presentment 

Sessions  and  Grand  Jury — Traverse — Proof  of  notices — Grand 
Jury  Act,  ss.  135,  138.]  Where  an  applicant  for  compensa- 
tion for  malicious  injury  died,  after  serving  all  the  requisite 
notices,  but  before  the  matter  came  before  the  Presentment 
Sessions,  a  presentment  in  proof  by  his  widow,  who  continued 
the  claim  before  the  Sessions  and  the  Grand  Jury,  was  fiated. 
A  presentment  having  been  passed  by  the  Grand  Jury,  and 
no  notice  having  been  given  that  proof  would  be  required 
on  a  traverse  of  the  service  of  the  preliminary  notices: — Held, 
tliat  no  notice  was  necessary,  and  that  the  claimant  was  bound 
to  prove  the  preliminaries.  Re  Oethin  (III.,  M.  598),  not 
followed.  Re  Canavan  (XI.,  84),  followed.  (By  Johnson,  J.) 
Re  Powell's  Presentment       -         Cir.  Cas.  XXIII.  44 

3. Giving  in  examinations  on  oath— Time — Prevention  by 

illness— Orand  Jury  Act,  ss.  135,  137.]  The  onus  lies  on  a 
party  who  claims  compensation  for  malicious  injury  to  satisfy 
the  Grand  J\ny  that  he  had  served  the  prescribed  notice 
within  six  days  after  the  commission  of  the  injury.  Re  Wal- 
pole's  Presentment         -         Cir.  C.  B.  XXIV.  M.  328 

4. Intention  to  apply.]    An  applicant  for  a  presentment 

for  a  malicious  injury  should  not  only  serve  a  notice  of  his 
intention  to  apply  for  compensation,  but  should  also  post  a 
notice  of  the  application.    Re  Herbert's  Presentment 

[Cir.  C.  B.  III.  M.  406 

6. Non-production  of  original  information  —  Endorse- 
ment on  application — Service  of  notices— 6  &  7  Tf'in.  IV.,  c  116, 
**.  135  and  137.]  An  applicant  for  compensation  for  malicious 
iniury,  under  the  135th  section  of  6  &  7  Wm.  IV.,  c.  116, 
made  the  information  required  of  the  137th  section  of  that 
Act  The  Clerk  of  Petty  Sessions  refused  to  give  the  in- 
formation to  the  applicant  to  produce  at  the  Presentment 
Sessions,  but  gave  him  a  certified  copy  thereof.  The  Pre- 
sentment Sessions  refused  to  act  on  the  copy  of  the  in- 
formation, and  marked  the  application  "Notices  not 
served,"  The  Grand  Jury  having,  in  consequence  of 
the  endorsement,  refused  to  consider  the  application,  the 
Court  directed  the  Grand  Jury  to  consider  the  service  of  the 
notices,  and  to  admit  the  certified  copy  of  the  information  in 
evidence  of  a  compliance  with  sec.  137.  (By  May,  C.J.)  Re 
Canavan's  Presentment       -  -  Cir.  Cas.  XI.  84 

e. Notice  of  application  for  compensation.]  A  mali- 
cious injury  having  been  committed  in  a  parish  containing 
two  police  stations,  H.  served  and  posted  at  the  nearest  station 
only  a  notice  of   her  intention  to  apply  for   compensation, 
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IN  JTTBIES— N  OTI0E8-  eontintud. 
omitting  to  serve  and  post  any  formal  notice  of  applioation  :  — 
Held,  sufficient  notice  to  entitle  her  to  compensation  under 
the  135th  sec.  of  the  Grand  Jury  Act.  JHe  RerherVs  Presentment 
(III.  M.  406  Ir.  R.  3,  O.  L.  556),  not  followed.  (By  Monahan, 
C.J.)    Re  Hall's  Pbsssnthent     -       Cir.  Cas.  VIII.  176 

7. Objection  to  presentment — Omission  to  lodge  applica- 
tion for  compensation.]  The  fact  that  an  applicant  for  com- 
pensation for  malicious  injury  sensed  the  High  Constable 
of  the  Barony  with  a  notice^  stating  substantially  the  matters 
which  section  135  of  the  Grand  Jury  Act  requires  to  be  stated 
in  an  application,  but  did  not  serve  an  application,  is  not  a 
fatal  objection  to  the  £atiug  of  the  presentment.  (By  Hughes, 
B.)    lie  Pbesentment  fob  Malicious  Injury 

[Cir.  Cas.  I.  M.  615 

8. Posted  on  nearest  police  barrack  not  in  proper  parish."] 

In  a  presentment  for  malicious  injuries  the  damages  had  been 
directed  to  be  levied  off  a  particular  parisli,  and  the  notices 
had  been  ix)sted  by  the  poUoe  on  the  '*  nearest "  police  barrack, 
which  was  not  situated  in  the  parish;  the  Judge  refused  to 
fiat  the  presentment,  as  the  x^os^ii^ST  '^as  insufficient.  (By 
Fitzgerald,  J.)    lie  Cunningham's  Presentment 

[Cir.  Cas.  I.  M.  616 

9. Posting   what   is   sufficient — Notice   of   intention   to 

apply  for  compensation — Grand  Jury  Act,  s,  11.]  The  posting 
of  a  notice  of  intention  to  apply  for  compensation  for  malicious 
injuries,  upon  a  file  hung  in  the  interior  of  a  police  barrack, 
is  sufficient  compliance  with  sec.  11.  Per  Morris,  C.J. :  The 
section  is,  as  regards  the  requirements  for  iXMting,  directory 
only,  and  not  mandatorj-.    He  Connell's  Presentment 

[Cir.  C.  B.  ZXIII.  16 

10. Preliminary    requirements    under    statutes— b   &    7 

Wm.  IV,,  e.  116,  ss.  11, 135—1  Vic,  e.2,  s,  3.]  An  application 
for  £50  loss  and  damage  occasioned  by  the  wilful  and  malicious 
breaking  of  a  flax  dam  was  disallowed  at  the  Presentment 
Seesions.  It  was  returned  so  on  the  Grand  Jury  Presentment 
Book,  with  note^  "  Notices  properly  served,  with  the  exception 
of  Petty  Sessions  Clerk."  Questions  having  been  raieed  before 
the  Grand  Jury,  (1)  that  only  one  notice  was  served  of  the 
application  instead  of  two;  and,  (2)  that  the  Petty  Sessions 
Clerk  was  not  served  at  all: — Held,  that  the  Grand  Jury 
were  not  bound  to  inquire  into  anything  but  the  point  of  service 
taken  and  reserved  at  the  Presentment  Sessions,  and  the 
questions  of  malice  and  amount  of  damage;  and  that  service 
of  notice  on  the  Petty  Sessions  Clwk  in  such  cases  is  not 
njeoessary  undw  the  Act*  (By  Lawsoo,  J.)  JRe  (M'Caul's 
I'BBSENTMENT  -  -  -  Cir.  Cas.  XIV.  41 

11. Service  of  notices — Churchwarden.]    Since  the  dises- 

tjiblishment  of  the  Church  in  Ireland,  service  on  the  two  prin- 
cipal inhabitants  is  a  sufficient  compliance  with  the  x^rovisions 
of  the  135th  sec.  of  the  Grand  Jury  Act.  (By  Holmes,  J.)  lie 
Presentment  of  the  Barony  op  Cullenaoh 

[Cir.  Cas.  XZIII.  46 

12. Service  of  statutory  notices — 6  &  7  Wm,  IV.,  c.  116, 

«•  135.]  Service  of  the  statutory  notices  of  an  intention  to 
apply  for  compensation  for  malicious  injury  upon  two  owners 
of  property  in  the  parish  where  the  offence  has  been  committed, 
who  do  not  reside  in  the  parish,  is  not  sufficient  (By  Andrews, 
J.)    He  Bell's  Presentment        -         Cir.  Cas.  XXV.  67 

13 Signature  of  agent— t  &  7  Wm.  IV.,  c,  116,  s.  135.] 

A  Grand  Jury  can  make  a  presentment  for  malicious  injury 
where  only  the  notice  of  the  injury  and  of  the  intention  to 
apply  for  comxjensation,  but  no  application,  was  lodged  with 
them  and  the  Barony  Constable;  and  the  notice  is  good  if 
signed  by  an'  agent  for  the  applicant.  (By  Palles,  C.B.)  He 
Carter's  Presentment       -        Cir.  Cas.  XXVI.  M.  604 

14. Time.]  The  six  days  within  which  notice  of  inten- 
tion to  apply  for  compensation  for  malicious  burning  must  be 
served  under  the  6  &  7  Wm.  IV.,  c  116,  s.  135,  are  exclusive 
of  the  day  when  the  offence  was  committed.  (By  Whiteside, 
C.J.)    He  Lawler    -  .  -  .    Cir.  Cas.  VI.  86 


QBAND    JUBT-PBB8ENTMENT-MAI<ICIOIT8 
INJUBrBS-NOTIOBS-eon/tevetf. 

16. Time -~ Sunday— "Within  six  dayt."]     The  6  k 

7  Wm.  IV.,  c.  116,  8.  135,  which  gives  a  remedy  to  persoDs 
who  have  suffered  loss  in  ocmsequence  of  malicious  injuries 
to  classes  of  property  therein  specified,  provides  that  certain 
notices  shall  be  given  "within  six  days"  after  the  com- 
mission of  the  offence.  Belfast  was  separated  from  the 
county  of  Antrim  for  certain  purposes  by  the  28  &  29 
Vic,  sess.  1865,  c.  183,  and  the  35th  and  following  sections 
of  the  Act  transfer  the  xx>wer  to  decide  on  giving  com- 
pensation in  cases  of  malicious  injury  to  property  to  the  Town 
Council  of  Belfast.  Sec.  36  requires  notice  in  writing 
of  every  application  to  be  given  to  the  Town  Clerk  "within 
six  days  after  such  offence  committed."  An  offence  within 
the  meaning  of  the  Act  and  of  the  Grand  Jury  Laws  was  com- 
mitted on  Monday,  the  19th  August,  1872.  Notice  was  not 
given  to  the  Town  Clerk  till  Monday,  the  26th  August:— 
Held,  that  the  notice  was  in  time,  that  the  first  day  should 
be  excluded  and  the  last  included,  and  that  as  the  last  day 
then  fell  on  Sunday,  the  notice  need  not  be  given  till  the 
following  day.    (By  Lawson,  J.)    He  Lttfp 

[Cir.  Cas.  VII.  143 

16. Traverse  of  presentment  —  Compensation  for  ma- 
licious injury— Proof  on  traverse  of  six  days*  notice  required 
by  sec.  165  of  t  &  1  Wm.  IV,,  e.  lib— Notice  to  produce 
proof.]  A  presentment  for  a  malicious  injury  having  been 
made  by  the  Grand  Juiy,  was  traversed  at  the  Assixes.  On 
the  hearing  of  the  traverse: — Held,  that  the  person  in  whose 
favour  the  presentment  had  been  made  need  not  prove,  at  the 
hearing  of  the  traverse,  that  tlie  six  days'  notice  required  by 
the  6  &  7  Wm.  IV.,  c  116^  s.  155,  has  been  given,  (By  White- 
bide,  C.J.)    He  Gethin     -  -        Cir.  Cas.  III.  M,  698 

GBAITD     JT7BT  —  PBBSEITTIIBNT  —  XALICIOXTS 
IirJT7BIES~SXJBJBCTS. 

1 Boat— Pleasure  boat-b  &  7  Wm.  IV.,  c.  116,  ».  135.] 

A  pleasuie  boat  does  not  fall  within  any  of  the  subjects  of 
prox)erty  enumerated  by  the  135th  section  of  the  6  &  7  Wm. 
IV.,  c.  116,  for  which  a  Grand  Jury  are  entitled  tojireseut  for 
comjsensation  for  malicious  injuries.  He  Athlone  Boat  Club 
pRESEXTlfENT  ....     Cir.  C.  B.  JCI.  70 

2. Boat — Sinking  of  an  unloaded  boat — Absence  of  tu- 
multuous assemblage.]  The  sinking  of  a  trading  vessel,  w^here 
it  does  not  appear  to  ha\^  been  accomplished  by  a  tumultuous 
assemblage,  is  not  a  proper  subject  of  compensation  fcM*  mali- 
cious injury  by  presentment.  (By  Deaey,  B.)  He  Jsbxmt 
Taylor         .         -  -  .         Cir.  Cas.  IV.  M.  401 

3. ^^  Boat  or  barge  laden  with  provisions."]    A  vessel  of 

about  twenty-five  tons  burden,  after  being  discharged  of  a  full 
cargo  of  potatoes,  with  the  exception  of  16  or  18  stone  of  jxyta- 
toes,  was  maliciously  burned: — Held,  that  it  came  within  the 
description  of  a  "  boat  or  barge  laden  with  provisions  "  under 
the  Grand  Jury  Act,  sec.  135.    He  Ltdon*8  Pressntmsxt 

[Cir.  C.  B.  XV.  6 

4. Fishing  net.]    A  fishing  net  does  not  come  within 

section  135  of  the  Grand  Jury  Act,  to  enable  a  presentment  to 
be  made  for  malicious  injury  to  it.  (By  Deasy,  L.J.)  He 
Cloncurri's  Presextkent         -    Cir.  Cas.  ZVI.  Jf.  13S 

6. 0am4i  covert — Evidence  of  unlaw ftd  assembly — Mean- 
ing of  *' produce  "—b  &  7  Wm.  IV,,  c.  116,  s.  135—16  &  17 
Vic,  c.  38.]  Where  there  is  evidence  that  fires  by  which  a 
quantity  of  heather,  gorse,  and  underwood  (forming  a  gajne 
covert)  were  destroyed  by  more  peTsons  than  one,  acting^  in 
concert: — Held,  (1)  that  there  was  sufficient  evidence  of 
unlawful  assembly  within  16  and  17  Vic,  c.  38,  to  justify 
the  Grand  Jury  in  presenting  a  sum  for  compensation 
under  the  provisions  of  the  statute;  (2)  that  game  covert  is 
"  produce  "  within  the  meaning  of  the  Act.  (By  Fitzgiblxm, 
L.J.)  He  E.\RL  OF  Kenm are's  and  Huogaro's  Pressnt- 
ment       -  -  -  - 
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QRAITD   JUBY-PBESENTMENT-MAIiICIOTTS 
IN  JUBIS  8— BUB  J JiCTS— «ofi^a(«dL 

e, Griu$  not  severed  from  the  toil— Growing  Cornr-Orand 

Jury  Act,  9, 135.]  Meadow  graas,  ripe  and  dry,  but  not  severed 
from  the  soil,  is  not  the  subjeot-matter  for  comi)ensation  for 
malicious  injury  under  the  155th  section  of  the  Grand  Jury  Act, 
but  growing  com  is.  (By  Harrison,  J.)  Be  Byrns's  Pbment- 
HSiTT      ...  -  -  Cir.  Cas.  XXIII.  43 

7. Hay  —  *  *  Dc$troying  "  —  Partial  dam  age.]  Com- 
pensation can  be  given  for  hay  which  has  been  maliciously 
damaged  and  so  reduced  in  value.  (By  Johnson,  J.)  lie 
St.  Gxobob  Caulfield's  Pbbskntment    Cir.  Cas.  XX.  14 

8 Machinery  of  steam  launch.]    The  machinery  of  a 

steam  launch  used  as  a  tug  does  not  fall  within  the  descrip- 
tion of  property  for  malicious  injury  to  which  the  Grand 
Jury  may  present  for  compensation  under  the  135th  section 
of  6  &  7  Win.  IV.,  c.  116,  (By  Dowse,  B.)  He  REViNOToy's 
Prksbnticbkt         -  Cir.  Cas.    XV.   60 

9. Horse  and  car— Unlawful  assembly— Title  of  Act  in 

vrtstntment-t  &  7  Wm,  IV.,  e.  116,  s.  135—16  &  17  Fic, 
e.  38,  s.  1.1  No  compensation  can  be  awarded  under  6  &  7 
Wm.  IV.,  c.  116,  s.  135,  or  16  &  17  Vic,  c.  38,  for 
loss  occasioned  by  the  removal  of  a  horse  which  was 
never  returned  to  the  owner,  where  there  is  no  proof 
of  any  injury  having  been  inflicted  on  the  animaL  Com- 
pensation for  injury  to  a  car  cannot  be  awarded  under  the 
135th  section,  but  can  be  awarded  under  16  &  17  Vic,  c  38, 
s.  1.  Where  the  facts  of  the  case  are  such  as  would  enable 
the  Grand  Jury  to  infer  that  an  injury  was  committed  by  more 
than  one  person,  they  may  infer  that  there  was  an  unlawful 
assembly  within  the  meaning  of  16  &  17  Vic,  c  38,  s.  1.  (By 
03rien,  C.J.)    Jle  R.  Keanb's  PrbsbntmbnI 

[Cir.  Cas.  XXVII.  192 

10. Plantation.]    The   Grand  Jury  has  no  power   to 

Itfesent  for  damage  for  the  malicious  burning  of  a  plantation. 
(By  Lawson,  J.,  and  Armstrong,  Serjeant,  Judge  of  Assize.) 
lie  Bbackbnbkidob's  Pkbsentmbnt    Cir.  Cas.  XI.  M.  206 

U. Sheep— Evidence— Costs— b  &  7    Wm.   IV.,   c.  116, 

ss.  135,  138.1  An  application  for  compensation  for  killing 
or  destruction  of  sheep  was  made  to  the  Grand  Jury 
under  sec  135  of  the  Grand  Jury  Act.  The  evidence 
showed  that  the  applicant  was  the  object  of  malicious 
ill-feeling,  and  that  the  sheep  had  mysteriously  disappeared 
off  his  lands  under  circumstances  affording  an  inference 
of  foul  play,  but  there  was  no  evidence  of  actual  killing, 
and  the  bodies  of  the  sheep  were  not  found  i—Heldy  that  there 
«%!  sufficient  evidence  to  justify  a  presentment.  £5  costs 
were  allo\i-ed  to  the  applicant.  (By  Harrison,  J.)  He 
Xauchton's  Pbesentmbnt    .  Cir.  Cas.  XXIV.  112 

12 Straw-6  k  7  Wm.   IV.,  e.  116,   *.  135.]    Where 

straw  was  burned  by  a  boy  under  seven  years  of  age:  — 
Held,  that  the  injury  was  not  malicious  or  wanton,  so  as  to 
entitle  the  owner  to  compensation  under  6  &  7  Wm.  IV., 
c  116,  8.  135.    (By  Murphy,  J.)    Be  Thompson 

[Cir.  Cas.  XXVII.  77 

13. Threshing   machine— **  Other    work*' — Costs.]       A 

threshing  machine  in  a  building  comes  within  the  purview 
of  the  provisions  of  section  135  of  the  Grand  Jury  Act; 
but  costs  will  not  be  given  against  ratefMiyers  who  unsuc- 
oedsfnlly  contested  the  application.  (By  May,  C.J.)  Be 
SrixiVAN's  Pbbsbxtmbnt  '  Cir.  Cas.  XIX.  41 

14. Varnish — Grand   Jury   Act,    s.    135.]    "Varnish, 

turpentine,  dryers,  trade  implements,  stock  of  glass,  and  a 
smithes  bellows, ''  which  were  destroyed,  were  held  not  to  be 
the  rabject  of  a  claim  for  malicious  injury.  (By  Murphy,  J.) 
Be  M*CouBT*8  Pbbsbntmbnt  Cir.  Cas.  XXIV.  10 

15.  — —  Vestments  and  church  property.]  The  words 
"other  work  belonging  to  any  jierson"  in  the  135th  sec  of 
the  Grand  Jury  Act  are  ejusdem  generis  with  those  preceding 
them,  and  therefore  the  Grand  Jury  has  no  jurisdiction  to 
ptesent  for  compensation  for  the  malicious  destruction  of 
vestments  and  other  church  property.  (By  Dowse,  B.)  Be 
CoujZB  ....    Cir.   Cas.  VIII.  208 


GBANB    JT7BT~.PBE8ENTMENT>-MAIiICIOT7S 
INJUBIBS-TBAVBBSB. 

1. When  an  application  for  compensation  for  malicious 

injuries  was  refused  by  the  Presentment  Sessions  and  granted 
by  the  Grand  Jurjr,  where  the  cess-payers  did  not  appear 
to  opix)se,  leave  to  enter  a  traverse  was  refused.  (By  May, 
C.  J.)    Be  0*Coy nob's  I^bsenthbnt    Cir.  Cas.  XIX.  41 

2.  — —  Case  struck  out  at  Presentment  Sessions — Grand 
Jury  Act,  sec.  135.]  Where  it  appeared  that  an  application 
for  compensation  for  malicious  injury  was  indorsed,  at  Pre- 
sentment Sessions,  as  having  been  struck  out  after  having  been 
several  times  called,  and  that  afterwards  proof  was  tendered 
but  not  received,  the  Grand  Jury  were  directed  to  consider 
the  matter,  and  to  receive  proof  of  the  serving  and  posting 
of  the  notices  directed  by  the  135th  section  of  the  Grand 
Jury  Act.    (By  Morris,  J.)    Be  M'Cullagh's  I*eesbntmbnt 

[Cir.   Cas.   IX.   73 

3. Empannelling  Petty  Jury.]  The  fact  of  the  Pre- 
sentment Sessions  and  Grand  Jury  having  disagreed  in  tlieir 
findings: — Held,  ground  for  empannelling  a  Petty  Jury 
to  try  the  matter  of  the  application.  (By  Palles,  C.B.)  Be 
Wilsons'  Pbesentmbnt  -  -  Cir.  Cas.  X.  161 

4. Evidence.]    The  Grand  Jury  in  considering  a  claim 

for  compensation  for  malicious  burning,  sent  up  to  them  from 
the  Presentment  Sessions,  ought  to  hear  all  witnesses  whose 
evidence  tends  to  throw  light  upon  the  subject  of  inquiry,  and 
not  confine  the  evidence  to  that  of  the  claimants'  witnesses. 
In  re  Ncale  (1  C.  &  D.  Abr.  N.  of  C.  294)  disapproved  of. 
(By  Pitzgerald,  J.)    Be  Matthews  Cir.  Cas.  X.  161 

6. Jurisdiction — Postponement  of  Petty  Jury  trial.]    No 

Grand  Jury  have  authority  to  entertain  an  application  for 
compensation  for  malicious  injury  save  only  the  Grand  Jury 
at  the  Assizes  next  ensuing  to  the  Presentment  Sessions  to 
which  the  applicaticm  has  been  made  in  the  first  instance.  A 
Judge  of  Assize  has  no  power  to  adjourn  the  consideration 
by  the  Grand  Jury  of  an  application  for  compensation  for 
malicious  injury  from  one  Assize  to  the  foUowing.  Be 
Dunpht's  Pbesentmbnt  -         Cir.  C.  B.  XV.  6 

6. Leave  to  traverse,  although  presentment  in  applicant's 

favour — Grand  Jury  Act^  s.  138.]  Leave  to  traverse  a  pre- 
sentment, on  the  ground  of  inadequacy  of  the  amount,  was  given 
although  the  presentment  was  in  the  applicant's  favour.  (By 
Andrews,  J.)    Be  Neligan'h  Pbesentmbnt 

[Cir.  Cas.  XIX.  60 

7. Not  passed  by  twelve  grand  Jurors.]  It  is  not  neces- 
sary that  a  presentment  of  a  civil  nature— c.^.,  for  malicious 
injury — should  be  passed  by  twelve  grand  jurors,  a  majority 
of  those  present  and  voting  being  sufficient,  Bu  Boyle's 
Pbesentmbnt     ....     Cir.  C.  B.  XX.  26 

8. Bejcction  by  Presentment  Sessions  and  Grand  Jury 

— Leave  to  traverse— Grand  Jury  Act,  s.  135.]  Under  sjDecial 
circumstances  leave  to  traverse  will  be  given  were  both  Pre- 
sentment Sessions  and  the  Grand  Jury  have  rejected  the  applica- 
tion under  seo.  135  of  the  Grand  Jury  Act,  as  being  "  not 
malicious."    (By  Murphy,  J.)    Be  Nolan's  Pbesentmbnt 

[Cir.  Cas.  XXIII.  46 

9. Traverse  f.o  increase  amount  awarded — Grand  Jury 

Act,  s.  155.]  Permission  will  not  be  granted  to  traverse  a 
finding  of  Grand  Jury,  merely  in  order  to  increase  the  amount 
awarded,  when  malice  has  been  found  and  a  substantial  sum 
granted.    (By  OBrien,  J.)    Be  Redmond's  Pbesentmbnt 

[Cir.  Cas.  XX.  66 

lO Trial  before  Judge  of  Assise.]    An  application  was 

made  to  the  Judge  of  Assize  to  have  a  Jury  empannelled  to  try 
a  case  of  malicious  burning,  and  it  was  granted.  In  conse- 
quence of  the  absence  of  the  witnesses  the  judge  postponed  the 
inquiry  until  the  next  Assizes,  when  on  an  application  being 
made  to  liave  the  Jury  empannelled  the  Judge  held  that  sec 
136  of  6  &  7  Wm.  IV.,  c.  116,  confined  the  applicant  to  the 
Assizes  next  ensuing  the  Sessions,  and  there  the  applicant  was 
late.    (By  Fitzgerald,  B.)    Be  Maoowan 
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GBAKD     JT7BT— PBESBSTTIIENT— POUOE— In    a 

presentment  for  extra  oonstabulary  which  the  Grand  Jury 
objected  to  on  the  ground  that  the  number  in  the  County  was 
not  above  the  Parliamentary  establishment,  the  Judge  inti- 
mated to  the  Grand  Jury  that  the  oertifioate  of  the  Chief 
Secretary  was  conclusive  aa  to  the  legality  of  the  claim  made 
by  the  Crown.  (By  Fitzgerald,  B.)  Re  Monaghan  PoLicit 
Pbbsentment         -  •  •  Cir.  Cas.  I.  M.   28S 

GBASTD   JTJBT—PBESENTMBNT—PBISON— Glover- 

nor  of  gaol.l  The  Grand  Jury  have  no  power  to  pass  a  pre- 
sentment for  payment  to  the  governor  of  the  gaol  the  costs 
incurred  by  him  in  an  action  by  a  paui)er  for  false  imprison- 
ment.     (By  Dowse,  R)      Anon. 

[Cir.  Cas.  YIII.  194  note 

GBAKD  TUBT>-PBBSBKTlIEirT--PBIBOKBBS. 

1.  —  J^xpeTwe*  of  conveyance  of  prisoners.^  The  Grand 
Jury  are  bound  to  present  for  the  expenses  for  the  con- 
veyance. (By  Holmes,  J.)  Re  Pbssenthent  of  Inspector 
General  of  Rotal  Irish  Constabulary. 

[Cir.  Cas.  XXIV.  M,  373 

2. Expcnsei  of  conveyance  and  removal  of  prisoner  $ 

after  eommitial  for  trial— lA  &  15  Vie.,  c,  85,  #.  4 — *0  &  41 
Vic.,  e.  49,  88.  3,  17,  21,  35,  42.]  By  virtue  of  the  General 
Prisons  (Ir.)  Act,  1877  (40  &  41  Vic.,  c.  49),  the  expenses 
incident  to  the  conveyance  or  removal  of  prisoners  from 
one  place  to  another,  after  such  prisoners  have  been  com- 
mitted for  trial  or  on  summary  conviction  enumerated 
in  the  4th  sec  of  14  &  15  Vic.  o.  85,  are  no  longer  chargeable 
against  Irish  counties.  Re  Presentment  for  Conveyance 
OF  Prisoners         -         -         -         Cir.  C.  B.  XVII.  46 

GBAND  JUBY— PBESBSTTHBNT— BOADS. 

!• Certificate  by   foreman.l      A   foreman   of   a  Grand 

Jury  declined  to  give  a  certificate  prescribed  by  the  6  &  7 
Wm.  ly.,  c.  116,  sec.  27,  that  Ae  necessary  map,  &c., 
for  making  a  new  line  of  road,  had  been  lodged: — Held, 
that  the  section  renders  it  imperative  on  the  foreman  to  grant 
the  certificate.    (By  Keogh,  J.)    Re  Halahan 

[Cir.  Cas.  II.  M,  186 

^» Neglect  of  roads  by  contractors — Re-presentment  of 

money  nilled  by  Judge—Subsequent  Grand  Jury's  power.] 
In  January-,  1868,  several  road  contractors  obtained  from  the 
county  surveyor,  at  the  Presentment  Sessions,  certificates  ; 
but  during  the  interval  between  tlhat  date  and  the  Assizes  in 
the  ensuing  spring,  neglected  their  roads,  and  the  Grand  Jury 
for  that  reason  disallowed  tlieir  salaries,  and  re-presented 
those  smns  to  the  credit  of  the  several  baronies.  The  Judge 
nilled  those  re-presentments.  The  roads  were  found  then  by 
the  county  surveyor  to  be  in  bad  repair:  the  salaries  there- 
fore were  not  passed  at  the  next  Road  Sessions  j  and  the 
Grand  Jury  at  the  Summer  Assizes  again  re-presented  those 
sums.  The  re-presentments  were  again  nilled.  The  sums 
were  again  re-presented  at  the  Spring  Assizes,  1869,  and 
those  re-iK-esentments  aleo  were  nilled.  At  the  Summer 
Assizes,  1869  i—Heldy  that  the  Grand  Jury,  at  the  Summer 
Aflsizes,  1868,  (had  not  any  jurisdiction  to  entertain  the  appli- 
cation then  made  to  them,  the  Grand  Jury  at  the  previous 
Spring  Assizes  having  refused  payment  (By  Fitzgerald,  J.) 
^^^^ Cir.  Cas.  III.  M.  796 

3. Kew  Road— Closing  Road.]    When  an  application  is 

made  to  close  a  road  and  to  substitute  another  for  it,  the 
question  as  to  what  amount  of  convenience  is  afforded  by  the 
old  road,  and  what  number  of  persons  would  prevent  its 
being  useless,  is  to  be  determined  by  the  circumstances  of 
Ba<h  case.    (By  O'Brien,   J.)    Re  Spaioht's  Presentment. 

[Cir.  Cas.  I.  M.  85 
i^^'T^?'^'  J^a/cff  — ^p;?/i>a/ion  at  subsequent  Assizes-^ 
6  &  7  W  m.  IV.,  c.  116,  s.  23-20  &  21  Vic,  e.  15,  s.  1.] 
Where  advertisements  liad  been  duly  issued  for  tenders  for  a 
new  road  and  bridge,  but  none  had  been  accepted  by  the  Grand 
Jury,  and  no  presentment  had  been  fiat^  bv  the  judge ;  and 


OBAJEO^D    JUBY-PBESENTMENT-BOADS-Mm/Jiiaed. 

where  at  the  next  subsequent  Assizes  a  tender  was  accepted 
and  an  application  made  for  a  presentment  for  the  work:  — 
Held,  that  no  presentment  having  been  fiated  by  the  judge  at 
the  pre\ious  Assizes,  the  application  then  became  void,  and 
could  not  be  presented  for  at  the  subsequent  Assizer  (By 
Murphy,  J.).      Re  Donegal  Bbidgb  Presentment 

[Cir.  Cas.  XXVI.  96 

5. Prospective  presentment  to  stop  a  public  road  on 

the  making  of  a  new  road.]  A  prospective  presentment  to  stop 
a  public  road  as  soon  as  a  new  road  in  substitution  for  it 
shall  be  made,  is  illegal,  under  6  &  7  Wm.  IV.,  c.  116,  a.  60. 
Re  Dbiscoll  and  Downing     -  -      Q.  B.  II.  J/.  S36 

6. Repair    of    road    not    entirely    constructed — Grand 

Jury  Act,  ss.  50,  55.]  A  road  was  laid  out,  in  1846,  and 
partly  formed,  but  never  completed  or  opened  for  traffic. 
The  fences  at  each  end  remained,  and  those  at  the  sides  were 
so  dilapidated  that  the  adjoining  occuiners  used  the  road  as 
grazing  ground,  and  it  was  impassable  even  for  foot  "psiaaeu- 
gen:—Held,  that  this  was  not  an  existing  road;  that  a  pre- 
sentment could  not  be  made  under  6  &  7  Wm.  lY.,  c.  117,  sec 
50,  to  repair  it;  that  the  presentment  to  complete  it  must  be 
under  seo.  55,  and  that  the  notices  under  that  section  not 
having  been  served,  the  presentment  could  not  be  supported. 
Re  Clare  Road  Pbbsentment    -    Cir.  G.  B.  III.  M.  176 

7. Traverse    by    cess-payer    of   presentment    for   road 

contract,]  A  cess-xxiyer  will  be  allowed  to  traverse  a  present- 
ment for  a  road  contract,  alleged  not  to  have  been  ccnnplied 
with,  wheje  the  Grand  Jury  have  declined  to  hear  evidence. 
(By  Palles,  C.B.)    Re  Gillandebs*  Pbbsentment 

[Cir.  Cas.  X.  151 

8. Traverse  for  damages — New  road.]    At  the  Spring 

Assizes  of  1867  a  presentment  for  a  new  rood  was  made. 
The  necessary  notices  to  the  owner  of  the  land  did  not 
reach  him  in  time  to  enable  him  to  enter  a  traverse  at 
those  Assizes.  At  the  Spring  assizes  of  1868  he  applied  for 
leave  to  enter  a  traverse.  The  Grand  Jury  Act,  sec.  133,  re- 
quires tliat  every  presentment  ''shall  be  traversed  only  at 
the  Assizes  at  which  the  presentment  shall  be  made  " : — Held, 
tliat  the  application  must  be  refused.  (By  Keogh,  J.)  Re 
Gbbville       ....        Cir.  Cas.  II.  Af .  185 

9, Unfxd Ailed  contract  for  repair  of  road — Money  to 

be  re-prescnted  for.]  When  a  contract  (which  has  expired)  for 
the  repair  of  a  road  has  not  been  fulfilled  by  the  contractor, 
and  the  money  is  lying  unappropriated  in  the  hands  of  the 
treasurer  in  consequence  of  the  county  surveyor  not  having  cer- 
tified tliat  the  road  was  repaired,  the  Grand  Jury  have  power 
under  the  6  &  7  Wm.  IV.,  c.  116,  sec.  145,  to  re-present  the 
amount  for  such  other  purposes  as  they  may  deem  expedient, 
notwithstanding  that  the  Special  Sessions  have  approved  the 
presentment.  (By  Monahan,  O.J.)    Re  A  Road  Contbactob 

[Cir.  Cas.  III.  M.  486 

GBAKD  JTJBT—PBESENTHBKT—SXTBBTT—Prr^on 

interested — Grand  Jury  Act,  s.  47.]  No  person  qualified  to  act 
as  an  associated  cess-payer  at  Presentment  Sessions  can  become 
a  surety  for  a  contractor;  and  where  such  security  is  o£Fered, 
the  tender,  even  though  the  lowest,  should  be  rejected. 
(By  Palles,  C.B.)    Re  Ltnch's  Pbbsentment 

[Cir.  Cas.  XVIII.  53 

OBASTD      JT7BT— PBESBSTTMENT— TENDBB. 

1. Road  repair— Varying  name  of  contractor  and  amount 

of  price— 20  &  21  Vic,  c.  15,  s.  1—6  &  7  Wm,  IV.,  c  116, 
*.  47.1  Where  the  Grand  Jury  neither  "approves  or  rejects  *' 
a  presentment  i>assed  at  the  Presentment  Sessions,  it 
cannot  vary  the  name  of  the  contractor  and  the  amount 
of  the  price,  but  must  act  under  the  provision  of  20 
&  21  Vic,  c.  15,  8.  1.  (By  Johnson,  J.)  Re  Gbbacex's 
and  M'Cabe's  Pbesentment        -         Cir.  Cas.  XXIV.  11 

2. Sureties.]    To   a  presentment  under  6   &   7  Wm. 

IV.,   c.   116,    sec.   23,  for  county  printing,  -  it  was  ^aie^ed 
Digitized  by  VjOOQ IC 


(181) 


DIGEST  OF  CASES. 


(182) 


GRAND  JUH7-PBESENTMENT-TENDEB-e£n<fiiuedL 
that  it  was  not  the  lowest  that  was  put  in.  The  objector  had 
made  a  lower  tender,  but  when  he  and  his  sureties  were  called 
one  of  his  sureties  was  absent,  and  the  other  refused.  There- 
upon the  Grand  Jury  deemed  the  objector's  tender  null  and 
void,  and  accepted  the  next  lowest: — Heldy  that  the  mere 
failure  of  the  sureties  to  appear  at  the  very  moment  when 
called,  would  not  justify  the  rejection  of  the  tender,  but  that 
the  Act  did  not  make  it  imperative  to  accept  the  lowest 
tender.     (By  Morris,  J.)    Be  Adaib's  Pbesentmbxt 

[Cir.  Gas.  II.  M.  16» 

GBAITB      JTJBT— PBESENTMESTT— TBAYEBSE. 

1. Not  keard^-Costs  o/.]    The  trial   of   a  traverse    of 

an  application  to  widen  a  street  was  adjourned  by  one 
Jud)(e  of  Assize  till  the  next  Assizes,  upon  the  ground  that 
the  traverser  had  not  time  to  prepare  evidence  of  the  value 
of  the  premises.  Before  the  next  Assizes  the  intention  of 
widening;  the  street  was  abandoned  by  the  Grand  Jury.  An 
application  was  made  that  the  costs  of  preparing  the  evidence 
should  be  paid  to  the  traverser  under  sec  133  of  6  &  7  Wm. 
IV.,  c,  116,  which  the  Judge  refused,  holding  that  a  traverse 
mast  be  tried  before  his  jurisdiction  as  to  costs  would  arise. 
(By  Ball,  Q.C.,  Judge  of  Assize.)    Ex  parte  Davis 

[Oir.  Cas.  I.  M,  211 

2. Presentment  for  damages — Notice — Time  for  ser- 
vice—Jurisdiction  to  enter  for  trial.]  There  is  no  juris- 
dietioQ  to  enter  a  traverse  of  a  presentment  for  hearing  at 
the  Assize,  coming  within  section  134  of  the  Grand  Jury  Act, 
when  it  is  objected  that  the  notice  thereby  prescribed  was  not 
>er%*ed  in  duo  time.  (By  Morris,  C.J.)  In  re  Mabtbobo* 
Town  Commissi 3NEBS*  Fbesenthbnt       Cir.  Cas.  XIX.  40 

GBASTD  JTTBT— PBESENTMESTT  SESSIONS. 

1. Fatality  in  not  holding — AppliecUions  before  Grand 

Jury— Power  of  contractors  siff nature  to  Tender  Committee  of 
Grand  Jury — Grand  Jury  Act,  ss.  3,  4,  38,  133.]  Where, 
through  a  fatality,  no  Presentment  Sessions  are  held,  and  the 
applications  are  consequently  not  "  approved  of  "  tliereat,  there 
U  no  power  of  presenting  for  the  same.  The  Grand  Jury  has 
power  to  consider  applications  brought  before,  but  not  gone 
into  by,  the  Presentment  Sessions.  A  contractor  need  not  sign 
the  tender  himself ;  it  is  sufficient  if  he  gave  his  authority  to 
Bign  for  him.  A  Grand  Jury  cannot  delegate  its  authority  to 
committees.    (By  O'Brien,  J.)    In  rr  Piltown  Pbesbntmbnts 

[Cir.  Cas.  XXIII.  16 

2. Lowest    tendcfi— Grand    Jury     Act,     s.     23.]      The 

Justices  and  Associated  Cesspayers  at  Koad  Sessions  are 
bound  to  accept  the  lowest  tender,  and  can  exercise  no  discre- 
tion, unless  either  (a)  the  sureties  offered  are  insufficient,  ix  {h) 
the  proposal  is  made  for  a  fraudulent  purposa  (By  Palles, 
C.B.)    Jte  CoDT's  Pbbsentment      -    Cir.  Cas.  XVIII.  63 

3»' Repair   of  roads — Lowest   tender — Discretion   as   to 

accepting — Unfair  or  fraudulent  purpose — Grand  Jury  Act, 
s.  23.]  The  Justices  and  Associated  Cesspayers  at  Presentment 
Sessions,  having  rejected  a  tender  for  the  repair  of  a  road, 
on  the  ground  that  the  work  could  not  have  been  done  for  the 
sum  tendered,  parsed  over  several  intervening  tenders,  and 
accepted  that  of  the  previous  contractor,  being  satisfied  that 
his  was  the  lowest  for  which  the  work  could  be  properly  done. 
The  Grand  Jury  having  referred  the  matter  to  the  Judge  of 
AMiaei—JSffW  (1),  that  they  were  bound  to  accept  the  lowest 
tender,  unless  there  were  some  fraud  or  unfairness  in  it ;  (2), 
that  the  fact  that  the  work  could  not  be  done  for  the  price 
tendered  was  not  a  valid  ground  of  rejection,  though  utter  in- 
adequacy in  price  might  be  evidence  that  the  tender  was  not 
*<"»«  Me;  (3),  that,  having  rejected  the  lowest  tender,  they 
«"«re  bound  to  go  to  the  next  lowest,  and  could  not  pass  over 
any,  except  on  the  ground  of  fraud  or  unfairness.  O'Donncll 
and  Boyle's  Presentment  (14,  L.  R.  Ir.,  500),  discussed  and 
explained.    (By  Andrews,  J.)    Pe  Dunne's  Pbbsentment 

[Cir.  Cas.  XXI.  19 


QBAND  JURY-FBISBBliTMENT  SESSION  S-eon/mife«/. 
*• Tender  J]    The  Presentment  Sessions  have  a  discre- 
tion with  regard  to  tenders,  and  are  not  bound  to  accept  the 
lowest.    (By  Monahan,  C.J.)    Be  Dunne 

[Cir.  Cas.  I.  M.  148 

GBAND  JUBT—BOAD  COITTBACTOB. 

1. Certiorari — Magistrate's  order  to  take  gravel — 6  &  7 

Wm.  IV.y  e,  116,  s.  162.]  The  order  of  magistrates  authorising 
a  contractor  with  the  Grand  Jury  to  enter  land  for  the  purpose 
of  procuring  materials  to  repair  roads  should  definitely  limit 
the  time  during  or  within  which  the  right  of  entry  given 
thereby  is  to  continue.  The  Queen  (Fitzgebald)  v.  The 
Justices  of  Limebjck     -  -         Q.  B.  D.  XXVII.  35 

2. Magistrate's  order  to  take  gravel — 6  &  7   Wm.  IV. , 

c.  116,  S..162.]  A  magistrate's  order  under  the  6  & 7  Wm.  lY., 
o.  116,  s.  162,  authorising  a  Grand  Jury  contractor  to  enter  on 
lands,  must  show  on  its  face  that  the  lands  on  which  an  entry 
is  thereby  authorised  are  not  of  the  character  excepted  in 
the  section,  although  it  is  not  absolutely  necessary  that  the 
exceptions  should  be  expressly  and  verbally  negatived. 
Quaere,  whether  an  incorporated  reference  in  the  order  as  to 
the  extent  and  duration  of  the  contract  to  five  years  is  a 
sufficient  and  reasonable  limitation  of  the  time  within  which 
the  contractor  may  enter  the  lands?  Reg.  (Mubphy)  i'.  J  J. 
OP  Wexfobd  a.  B.  D.  XXVII.  M,  668 

3. County  surveyor  refusing  eerti/icate  to  contractor — 

Prctctiee.l  When  a  county  surveyor  refuses  his  certificate 
to  a  contractor,  the  proper  course  is  for  the  Presentment 
Sessions  to  hear  evidence  on  the  subject,  and  to  pass  the  pre- 
sentment (if  they  think  the  surveyor  erred  in  not  giving  the 
certificate),  and  to  indorse  on  the  presentment  the  absence 
of  the  certificate.  (By  O'Brien,  J.)  The  County  Subvetob  ex 
parte  Cox  -  -  -  Cir.  Cas.  III.  M,  361 

4. Bond — Liability    of    contractor    and    sureties    after 

brecLch  of  contract — Evidence  of  damage— 6  &  7  Wm.  IV., 
e.  116,  s.  168—19  &  20  Vie.,  e.  63,  *.  17.]  Where,  on  the  con- 
tractor's default  to  complete  his  contract  for  the  maintenance 
of  a  road  in  repair,  the  County  Surveyor  has  taken  up  the 
road  uix)n  a  ten  days'  notice,  the  contractor  and  his  sureties 
are  liable  for  the  necessary  expense  incurred  by  reason  of  such 
default,  and  the  County  Surveyor  in  such  case  is  entitled  to 
proceed  under  sec.  54  of  the  Grand  Jury  Act,  w^hich,  though 
it  directs  repayment  out  of  moneys  otherwise  due  to  the  con- 
tractor, does  not  interfere  with  the  cumulative  remedy  pro- 
vided by  the  168th  section.  (By  Murphy,  J.)  Attobnet- 
Genebal  v.  Delanet  -         -  Cir.  Cas.  XIX.  62 

6. Order  of  magistrcUes  to  enter  lands — Jurisdiction."] 

Tlie  order  of  the  Justices  authorising  a  road  contractor  to 
enter  lands  to  take  gravel,  &c.,  under  6&7  Wm.  lY.,  c.  116, 
must  be  strictly  accurate  and  must  show  that  the  justice 
signing  it  was  himself  satisfied  that  it  was  the  most  con- 
venient place,  and  that  it  cannot  be  conveniently  obtained  else- 
where    (By  Fitzgerald,  J.)    Butleb  v.  Leaht 

[Cir.  Cas.  I.  M.  477 

6. Production  of  contract  before  justices  to  show  his 

contract.]  A  road  contractor  applied  for  leave  to  enter  land 
for  the  purpose  of  procuring  materials  for  carrying  out  a  con- 
tract for  the  Grand  Jury,  and  did  not  produce  the  original 
contract,  but  only  his  quarry  book  and  si)ecification.  The  case 
was  dismissed  without  prejudice.    Be  Bowles 

[P.  S.  IX.  M,  479 

7. Becognisance^- Breach  of  contract  —  Damages.]     A 

road  contractor  who  had  contracted  to  make  alterations  in  a 
road,  and  who  failed  to  do  it  within  the  time  specified,  whereby 
the  public  were  inconvenienced,  was  ordered  to  pay  £5- 
damages.  (By  Whiteside,  C.  J.).  Moobb  v.  Attobnbt- 
Gexebal         -  -  -  -         Cir.  Cas.  I.  3f.  476 

8. Right  of,  to  take  stones  from  quarry — Compensation 

^Owner— -Occupier— Grand  Jury  Act,  s.  162.]  The  162nd  sec. 
of  the  Grand  Jury  Act  provides  alone  for  compensation  to  the 
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QBAND    JtJBY-BOAD   OONTRACHOBr-^ontinued. 
occupier  for  surface  damage;  and  the  owner  has  a  right  at 
Common  Law  to  maintain  an  action  for  the  value  of  the  stones 
removed.    (By  Lawson,  J.)    Smyth  v.  M'Ildownet 

[Cir.  Oas.  XZ.  12 

0. Taking   gravel    from   stream — Magistrate's   order— 

6  &  7  Wm.  ir,,  e,  116,  see,  IbZ— Assent  of  landlord.]  A 
road  contractor  is  not  entitled  to  take  from  a  stream  which  runs 
through  a  farm  adjoining  the  road,  gravel  for  the  rejHiir  of  the 
road,  until  he  has  obtained  a  magistrate's  order  under  the  6  &  7 
Wm.  IV.,  c  116,  s.  162.  When  the  farm  is  occupied  by  a 
tenant  the  landlord's  assent  to  the  acts  of  the  contractor  is  im- 
materiaL    (By  Fitzgerald,  J.)    Suluvan  v.  Collins 

[Cir.   Gas.  III.  M.  638 

OBAND   JXTBT— TBEASXTBEB. 

1. Paying  on  forged  receipt— Repayment,]  The  Trea- 
surer of  the  Grand  Jury  paid  a  sum  to  a  party,  who  had  forged 
on  a  receipt  for  it  a  road  contractor's  name: — Heldj  that  he 
must  pay  it  over  again  to  the  person  lawfully  entitled  to  it. 
(By  Fitzgerald,  J.)    Galvin  v.  Kirwan 

[Cir.   Cas.  III.  M.  880 

2. Unappropriated    balance    in    Treasurer's    hands  — 

Motion  to  apply  it  to  payment  of  barony  eess — Collectors'  fees.] 
Applications  were  made  on  behalf  of  barony  cess  collectors  for 
an  order  that  the  Treasiu^r  of  the  Grand  Jury  should  be  at 
liberty  to  pay  out  of  any  available  funds  in  his  hands  their 
poundage,  which  had  been  presented  for  at  the  then  Assizes, 
instead  of  levying  the  amount  presented  for,  and  paying  it  at 
the  next  Assizes.— No  rules  were  made  on  the  motions.  (By 
Monahau,  O.J.)    Re  Babont  Cess  Collectors'  Appucation 

[Cir.  Cas.  I.  if.  624 

OBAND  JXTBT. 

Number— Finding— Arrest   of  judgment  I.  M,  120 

See   Criminal  Law— Indictment.    4. 
Presentment— Peace  Preservation  Acts. 

See  Cases  under  Peace  Preservation  Acts. 
—  Sale  of  Food  and  Drugs  Act  -  -        X.  J/.  187 

See  Adulteration.    3. 

OBANT  OF  ADMINISTBATION. 

Sec  Probate— Grant  of  Administration. 

obakt  of  PBOBATE. 

See  Probate— Grant  op  1*robate. 

GBAVE—Bequest  for  maintenance  of  XI.  128 

See  Charity- Gift  to.    7. 

GBAVETABD. 

See  Cases  under  Burial  Ground. 

GBOTTin)  GAME  ACT,  l88a-Summon8  by  landlord  for 
tresjxiss      -  -  -  -  XXIV.  5 

Sec  Game.    6. 

GUABANTEB. 

See  cases  under  Fbikcipal  and  Surety. 

GTTABDIAK— ^(2  litem. 

See  Practice— Guardian  ad  litem. 

Practice— Chancery— Guardian  ad  litem. 
Practice— Civil  Bill  Court— Guardian  ad  litem. 
Practice— Landed     Estates    Court- Guardian 

AD  LITEM. 

Appointment  by  Court  of  Bankruptcy. 

See  Bankruptcy— Jurisdiction.    5,  8. 
Infant. 

See  Cases  under  Infant- Guardian. 
■ Lunatic — ^Practice  -  -  -  XII.  M.  73 

See  Lunatic— Practice.    4. 
^Petition— Settled  Estates  Acts  -  -    VIII.  208 

See  Sbttlxd  Estates  Acts.    3.  - 


HABEAS   COBPTTS. 

!• Ad  testi/icandftm — Affidavit  of  attorney  for  applicant 

that  witness  can  give  material  evidenee.]  A  haJbeas  corpus  ad 
testificandum  for  the  attendance  of  prisoners  in  gaol  at  the 
hearing  of  a  case  before  justices  was  granted  on  the  affi* 
divit  of  the  attorney  for  the  applicant,  setting  out  that  the 
evidence  was  material  and  necessary  for  the  party  seeking  it. 
Darragh  v.  Graham     -  -  •   G.  G.  VIII.  M.  486 

^» Affidavit  filed  vit/iout  leave  after  granting  of  con- 

ditional  order."]  Affidavits  filed  without  leave  subsequent  to  the 
granting  of  a  conditional  order  for  a  habeas  corpus  cannot  be 
used,  except  by  consent,  on  the  motion  to  make  the  order  ah^o- 
lute;  but  the  Court  will,  if  necessary,  discharge  the  order  and 
make  a  new  one.    lie  Kearse    •  -    <i.  B.  VIII.  M.  54 

8« Bringing  up  prisoner  already  in  gaol  to  be  tried  for 

anottier  offence.]  A  motion  on  behalf  of  the  Crown  for  a  writ 
of  fio^eas  corpus  to  bring  up  for  trial  at  Quarter  Sessions  a  man 
who  was  already  undergoing  a  sentence,  and  who  had  broken 
prison  and  was  arrested,  was  granted.    R  v.  M'Debmott 

LQ.  B.  XI.  if.  206 

4. Coroner — Inquests — Bringing  up  prisoners  at — Evi- 
dence of  suspected  persons.]  Where  a  prisoner  committed  to 
custody  under  a  magistrate's  remand,  on  a  charge  of  homicide, 
desires  to  be  present  in  order  that  he  may  hear  the  evidence, 
and  be  tendered  as  witness  before  the  coroner  sitting  upon  the 
body  of  the  deceased,  and  it  appears  that  the  coroner  does  not 
object  to  the  prisoner's  presence,  and  that  it  would  not  tend  to 
frustrate  the  ends  of  justice,  the  Court  will,  in  the  exercise  of 
its  discretion,  grant  a  writ  of  liabeas  corpus  to  have  the  priaoner 
in  attendance  at  the  inquest,  and  so  that  he  may  be  examined 
as  a  witness  upon  the  taking  of  the  inquisition.  The  polioe 
magistrates,  in  like  case,  have  not  jurisdiction  to  direct  or 
authorise  the  production  of  the  prisoner  at  the  coroner's  inquest 
Be  Keardon  -  -  -  -         <i.  B.  VII.  193 

6. Bringing  prisoner  before  coroner's  inquest.]    Motion 

granted  for  a  writ  of  habeas  corpus  to  bring  before  a  ooroner^s 
inquest  persons  who  were  suspected  of  having  caused  the  death 
in  question,  and  who  were  in  custody  under  a  magistrate's 
remand,  so  that  they  should  be  examined  as  witnesses  at  fhe 
inquest,  and  so  that  they  should  be  thus  present  from  day  to 
day.    Re  Maginnis  and  CampbelIi        .       Q.  B.  VIII.  30 

6. Bringing  prisoner  before  coroner's  inquesL]    Motion 

granted,  on  the  application  of  the  Crown,  for  a  writ  of  habeas 
eorpuSf  so  that  a  prisoner  (in  custody  under  a  magistrate's 
remand  on  charge  of  infanticide)  should  be  in  attendance  at  a 
coroner's  inquest  from  day  to  day,  although  not  in  order 
that  the  prisoner  should  be  there  examined  as  a  witness.  Be 
Claffy a.  B.  VIII.  20 

7. Bringing  prisoner  before  coroner—Special  circum- 
stances— Prisoner  desiring  to  be  present  to  give  evidence — 
Evidence  of  persons  accused.]  Where  a  prisoner  in  custody 
under  a  magistrate's  remand,  on  a  charge  of  homicide,  desires 
to  be  present  at  a  coroner's  inquest  upon  the  body  of  the 
deceased,  in  order  to  hear  the  evidence  and  instruct  counsel, 
or  to  be  tendered  as  a  witness  according  to  circumstances,  and 
it  is  not  shown  tliat  the  ends  of  justice  would  be  thereby 
frustrated,  the  Court  will,  on  the  application  of  the  prisoner 
or  of  the  Crown,  grant  a  writ  of  futbea^  cor  pits  to  have  tho 
prisoner  in  attendance  at  the  inquest,  so  as  to  be  there  examined 
and  so  from  day  to  day  until  the  taking  of  the  inquisition  has 
concluded.  Under  special  circumstances,  as  where  the  case 
against  the  prisoner  depends  on  circumstantial  evidence  only, 
and  the  prisoner  desires  to  be  present  at  the  inquest  in  order 
to  hear  the  evidence  and  to  instruct  counsel  or  attorney,  a  writ 
of  habeas  corpus  will  be  issued,  on.  such  application,  so  as  to 
have  the  prisoner  in  attendance  at  the  inquest,  although  it  is 
not  sworn  that  the  prisoner  intends  to  be  tendered  as  a  witness, 
unless  it  is  shown  that  the  ends  of  justipe  wouldbetliereby 
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frastrat^d.  SembtCj  that  where,  without  other  special  drcum- 
stance;^,  the  prisoner  wishes  to  be  present  at  the  inquest  in 
order  to  hear  the  evidenoe  and  to  assist  counsel  or  attorney,  a 
writ  of  habea*  eorptu  may  be  issued,  so  as  to  hare  the  prisoner 
in  attendance  at  the  inquest  from  day  to  day.  He  Jleardon 
(VII.  193),  discussed  and  approved.  Be  Cooke  (7  Q.  B.,  653), 
distinguished.    Jte  Mabshall         -  -        Q.  B.  VIII.  1 

8. Claim  by  father  to  exutody  of  infant  aged  7  years."] 

A  conditional  order  for  a  habeas  eorpue,  directed  to  the 
maternal  grandfather  of  a  girl  aged  over  seven  years,  who  had 
been,  by  the  order  of  the  Court  of  Chanoevy,  left  in  the  custody 
of  her  mother  till  she  attained  that  age,  was  granted  on  the 
ipplication  of  the  father.    Jte  MooBE      O.  O.  VII.  M,  408 

9. Plaintiff  to  be  examined.1    A  motion  on  behalf  of  the 

plaintiff  that  a  habeas  corpus  ad  testiHeandum  should  issue, 
to  enable  him  to  attenH  at  the  Quarter  Sessions  at  the  trial 
of  a  remitted  action,  was  granted  as  of  course.  Gloran  v. 
Kriliy O.  C.  VII.  M,  379 

10. Witness    in   gaol.']    An    application    for    a    habeas 

corpus  to  bring  up  a  witness  in  gaol  was  granted  as  of  course. 
Orxsby  v.  Fitzpatbick  -  -  -    C.  C.  VII.  M,  348 

Ad  testificandum      -  -  -  -VIII.  3/.  664 

See  BA?ntBrPTCT— JuBiSDiCTiON.    6. 

Certiorari—Warrant  dated  and  executed  on  Sunday. 

[I.  M,  622,  701 
See  Abbest.    8. 

Committal  under  Debtors  Act  -  -        XIV.  116 

See  Debtobs  Act  (Ibbland),  1872.    14. 

Contempt  of  Court. 

See  Contempt  op  Couet.    5,  11. 

Right  to  custody  of  female  child  up  to  16  years  of  age 

[XI.  isa 

See  Inpant— Custody.    2. 

Right  to  custody  of  illegitimate  chUd. 

See  Inpant— Custody.    3,  4. 

EABBBB,  BENEWAL  OF 

1* A  motion  to  enlarge.]    A  motion  to  enlarge  a  writ  of 

habere,  the  writ  not  being  out  of  return,  was  granted ;  if  it  had 
he^n  out  of  return,  the  application  should  be  to  renew  the 
writ     Nolan  v.  Nicholls       -       -       -       B.  VII.  Jf.  176 

S- After  execution — Resumption  of  possession  by  defen- 
dant— Delay.]  Plaintiff  got  jx^session  under  a  writ  of  habere 
in  Aug.,  1866;  in  Nov.,  1866,  the  defendant  re-took  possession ; 
in  May,  1867,  plaintiff  applied  for  renewal  of  writ  of  habere. — 
The  Oourt  refused  it    Smith  r.  Connell 

[E.     I.     .V.     647 

3- After  execution — Possession  re-taken.]      A  motion  to 

renew  a  habere  was  granted,  where  it  appeared  that  the  defen- 
dants had  re-taken  iX)8se8sion  of  ixtrt  of  the  premises  of  which 
they  bad  given  up  possession  when  the  habere  was  executed. 
Whittlb  r.    Campbell       -       -       CO.  VII.  Jf.   440 

4- After  execution — Possession  re-taken— Jurisdiction — 

Sirviec]  Where  possession  had  been  re-taken  after  execution 
of  the  writ  of  habere,  a  conditional  order  for  renewal  vraa 
jn^nted,  to  be  served  by  registered  letter  on  the  defendant 
Stacepooli  r.  Walsh     -  -  Q.  B.  D.  XV.  Af.  23 

fi- ^on-execution  by   reason  of  disturbed  state  of  the 

country— Alteration  in  the  position  of  the  parties — O.  XLVII.y 
r*  !•]  A  motion  for  the  renewal  of  a  writ  of  habere,  where 
the  non-execution  of  it  was  alleged  to  be  caused  by  the  dis- 
turbed state  of  the  country,  was  refused,  it  appearing  that 
there  vas  an  alteration  in  the  position  of  the  parties  since  it 
wan  iiwued.    Mobiabty  r.  Landsbs      E.  D.  XVII.  M.  636 


HABEBE,    BENEWAIi    OV-ccntimuJ. 

6. Practice— Exchequer  Division.]    The  practice  in  the 

Exchequer  division  is  that  a  writ  of  habere  will  not  be  re- 
newed; but  a  conditional  order  for  attachment  against  a  de- 
fendant who  has  re-taken  possession  will  be  made.  Costello 
V.    Costello  -  -  -  B.  D.  XV.  M.  140 

7. Special  circumstances.]    An  order  for  the  renewal  ol 

a  habere  was  made,  when  it  appeared  that  within  a  month  of 
the  defendant  giving  tip  ixwsession  quietly  to  the  plaintiff, 
who  locked  the  house  up,  the  defendant  returned  to  the  house, 
entering  through  a  window.    Wade  v.  Nolan      C.  O.  V.  44 

8. Unexecuted  from  motives  of  charity.]    A  motion  to 

renew  a  habere  was  granted,  it  apjiearing  that  it  had  not  been 
executed  from  motives  of  charity.    Pebby  v.  Moobe 

[C.  C.  VII.  M,  440 

HBIB-AT-LAW— Ejectment  on   the   title    -         I.  3/.  67 
See  Ejectment  on  the  Title.    21. 

Unsuccessful    in  suit — Costs  of    -  -         XI.  A£.  18 

See  Will— CoNVEBSiON. 

HIGH  TBBASON"— Evidence— Conspiracy  I.  .V.  337 

See  Cbiminal  Law— High  Tbeason. 

HIEING  OP  GOODS— Bankruptcy. 

See  Bankbuptcy— Obdeb  and   Disposition.   6-8. 

HOLDING  HELD  BT   HIBED   LABOXTBEB. 

See   Landlobd   and    Tenant   (Ibeland)   Act,    1870. 
120.    179. 

HOME  7ABM. 

iS'ccLAND  Law  (Ibeland)  Act,  1881.     45,    130,  146, 

168,  212,  213. 
See  Land  Law  (Ibeland)  Acts,  1881,  1887.    27,  49. 


HOMICIDE— Onus  of  proof 

See  Cbiminal  Law— Uomicide. 


VIII,  M.  415 


HOBSE  BAOE. 

1. Action  against  steward  of  racecourse — Duty  in  respect 

of  showing  the  course.]  In  an  action  against  the  steward  of  a 
race  course  for  negligently  pointing  out  the  wrong  course  to  the 
plaintiff,  whose  horse,  though  coming  into  the  winning  post 
first,  yet  lost  the  race  by  reason  of  running  over  the  wrong 
course,  the  defendant  pleaded  that  there  was  no  duty  cast  upon 
a  steward  to  show  the  course.  Tho  plaintiff  demurred  to  the 
defence,  and  the  demurrer  was  over-ruled.  (George,  J.,  diss.) 
Mansebgh  v.  Coppinoeb  -  -  -    Q.  B.  IV.  2d.  618 

2. Conditions — Weight  for  age — Alterations  of  condi- 
tions— Recovery  of  stakes — Money  had  and  received.]  A  horse 
race  was  announced  to  be  held,  subject  to  the  conditions,  "  One 
sovereign  entrance,  weight  for  age,"  and  the  decision  of  the 
stewards  to  be  final  in  all  cases.  According  to  the  racing 
calendar,  tlie  weight  that  month  for  five-year-old  horses  was 
nine  stone  thirteen  ix>unds.  After  the  horse  *'The  Graiety" 
had  been  entered  the  stewards  altered  the  conditions  by 
changing  the  weight  to  nine  stone  for  each  horse;  but  the 
owner  of  "  The  Gaiety,"  although  apprised  of  the  change  before 
he  paid  hi3  entrance  fee,  allowed  the  horse  to  run  carrying  nine 
stone  thirteen  pounds.  The  other  horses  carried  nine  stone. 
"The  Gaiety  "  came  in  third.  The  treasurer  held  the  stakes. 
The  owner  of  "The  Gaiety"  liaving  sued  to  recover  them, 
as  money  had  and  received,  in  an  action  against  a  person  who 
acted  as  clerk  of  the  course,  hon.  secretary,  and  as  one  of  the 
stewards,  and  who  merely  received  the  entrance  money  and 
handed  same  to  the  treasurer: — Held,  Istly,  That  money  had 
and  received  did  not  lie;  2ndly,  That  the  contract  was  not 
completed  until  payment  of  the  entrance  money,  and  that  the 
plaintiff,  l)efore  then,  having  been  notified  as  to  the  alteratl 
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in  the  condition,  was  bound  by  the  condition  as  altered.     (B7 
Whiteside,  O.J.)    Woods  v.  Gallagher 

[Oir.  Cas.  VIII.  124 

Action  against  steward  of  course  -         IV.  M.  180 

See  Pbactick— Common  Law— Pleading.    16. 


-  Agreement  of  betting  on  -  -  - 

See  Practice— Common  Law— New  Trial. 


X.  66 


HOSPITAL — ^Insufficient    number  of  attendants— Liability 
of  Poor  Law  Guardians  -  -  XII.  33 

See  Campbell's  Act.    1. 

HXrSBAND   AND  WIFE. 

1. Action  against — Wife  appearing  by  attorney — Motion 

for  Anal  judgment—O,  XIII,  r.  1—^.  XV,  r,  8.]  In  an  action 
against  husband  and  wife,  the  husband  filed  no  defence,  but 
the  wife  appeared  by  attorney.  A  motion  for  final  judgment 
was  granted  as  against  the  husband,  but  refused  as  against 
the  wife,  as  she  had  not  defended  by  her  next  friend;  and 
leave  to  her  to  do  so  was  granted,  the  next  friend  to  give 
Becurity  for  costs  if  necessary.    Mollot  v.  Swan 

[V.    O.  XII.   M.   161 

2. Action  for  injuries  to  wife — Money  paid  into  Court 

— Motion  by  wife,  living  separately^  to  draw  out  money — 
Judicature  Act,  see,  27.]  In  an  action  brought  by  a  husband 
and  a  wife  against  the  defendants  for  damages  for  injuries  to 
the  wife,  the  defendants  paid  £75  into  Court.  The  wife  Uved 
separately  from  her  husband.  A  motion  by  the  wife,  that  the 
money  should  be  paid  out  to  her  solicitor,  was  refused.  Ltnch 
V.  Cork  &  Macboom  Railway  Co.      E.  D.  XIII.  M,  260 

3. Authority  of  wife,  when  husband  a  lunatic— Neces- 
saries— Articles  of  luxury — Wife  in  receipt  of  suMcient  income 
from  husband— liati/ication  of  contract,]  During  the  tem- 
porary confinement  of  the  defendant  in  a  lunatio  asylum,  his 
wife  hired  a  pianoforte,  and  purchased  a  pianette  from  the 
plaintiffs  on  credit,  for  an  expensive  residence  in  London, 
which  the  defendant  had  taken  previous  to  his  infirmity.  The 
defendant  was  possessed  of  a  considerable  estate,  the  entire 
income  derived  from  which  his  wife  was  in  receipt  of,  same  being 
abundant  for  the  maintenance  of  herself  and  their  family:  — 
Held,  that,  although  wliere  a  husband  is  a  lunatic,  and  living 
separate  from  his  wife,  she  possesses  an  implied  authority  to 
pledge  his  oredit  for  goods  strictly  necessary  for  her  main- 
tenance, the  defendant  was  not  liable  in  respect  of  the  articles 
hired  and  purchased,  as  they  were  not  necessaries,  and  his  wife 
was  in  reoeipt  of  his  whole  income,  same,  though  exceeded, 
being  sufficient  to  supiwrt  herself  and  their  family.  Semble, 
that  he  would  not  have  been  liable  even  for  necessaries  sup- 
plied on  credit,  in  the  absence  of  a  finding  by  the  jury  of  ex- 
press authority  given,  as  his  income,  wholly  received  by  his 
wife,  was  so  adequate  and  ample.    Chappell  and  Co.  v,  Nunn 

CQ.  B.  J>.  XIII.  104 

4. Bill   of  Exchange  accepted  by  femme   sole— Action 

thereon  and  judgment— Marriage  of  defendant— Continuance 
of  proceedings  against  husband  and  wife— Married  Woman's 
Property  Act,  1874.]  An  action  was  commenced  against  a 
femme  sole  on  foot  of  a  bill  of  exchange  which  she  had  accepted, 
and  judgment  was  marked.  The  defendant  married  B.  on  the 
day  on  which  judgment  was  marked.  Leave  was  afterwards 
given  to  continue  proceedings  against  the  defendant  and  B., 
but  on  an  application  to  issue  execution  against  them  no  rule 
was  made.  On  execution  being  issued  against  them:— ffe/c2, 
tliat  the  execution  should  be  set  aside,  but  the  judgment  should 
stand,  but  it  was  not  to  be  binding  against  B.  unless  he  re- 
ceived  assets  with  his  wife ;  and  no  execution  to  issue  without 
application  to  the  Court.    Whitley  v.  Browne 

[a.  B.  D.  XV.  M,  117 

6. Construction    of    marriage    settlement— Liability    of 

wife's  general,  personal,  and  separate  estates  to  pay  debts 
incurred  by  her  before  and  during  coverture— Contracts  made 


HUSBAND    AND    WUPB-eontimud. 

on  faith  of  wife's  separate  estate — Allocation  of  chargeability 
of  debts  upon  assets  of  wife  dying  intestate  and  possessed  of 
separate  estate— Savings  of  separate  estate  bound  by  settlement 
—Restraint  on  anticipation  or  alienation— Married  Woman's 
Property  Act,  1870.]    By  a  settlement  made  in  oontemplation 
of  the  marriage  of  C.  with  the  Countess  of  K.,  her  jointure 
to  which  she  became  entitled  under  a  settlement,  executed 
on  her  former  marriage  with  the  Earl  of  K,  and  alao  tlie 
rents,  issues,  &c.,  of  his  residuary,  real,  and  personal  estate 
which  should  accrue  during  her  life,  and  to  which  she  was 
entitled  under  his  will,  and  all  other  property  to  which  she 
was  entitled  imder  that  will,  were  assigned  to  trustees  upon 
trust  during  the  joint  lives  of  C.   and  the  Countess  of  K., 
for  her  sole  use  and   benefit,  -separate  and  apart  from  C, 
and   BO  tliat  she   might  not   deprive  herself  of  the  benefit 
thereof  in  any  mode  of  "anticipation  or  alienation,"  and  in 
the  event  of  C.  surviving  the  Countess  of  K.,  then  as  to  all 
such  parts  of  the  said  moneys  and  premises  as  should   "not 
have  been  spent  or  disposed  of  "  by  her  during  her  lifetime 
upon  trust  for  such  person  or  persons  who,  at  the  time  of  her 
death,  should  be  her  next  of  kin,  if  she  had  not  been  under 
coverture.    The  marriage  took  place  on  the  12th  November, 
1872,  and  the  Countess  of  K.  died  intestate  on  the  1st  of 
April,   1873,   leaving  one  daughter  by  the  former  marriage 
her  sole  next  of  kin,  within  the  meaning  of  the  settlement. 
The  debts  due  by  the  Countess  of  K.  at  her  death  amounted 
to  £855  lis.  9d.,  of  which  sum  £754  78.  lOd.  represented  her 
ante-nuptial  debts,  and  the  balance  of  £101  3s.  lid.  her  post- 
nuptial debts.    C.  obtained  letters  of  administration  of  her 
real  and  personal   estate,  and,   as   such  administrator,   held 
personal  estate  to  the  extent  of  £195  138.  7d.  ;  and  a  further 
sum  of  £1,607  ISs.  8d.,  composed  partly  of  her  jointure,  and 
partly  of  interest   on  a  charge  of   £120,000,   to  which    she 
became  entitled  under  the  will  of  the  Earl  of  K.     The  ad- 
ministrator also  received   the   proceeds  of  certain   furniture 
to  which  she  was  entitled  under  the  same  will.      In  a  suit 
brought  by  T.,  her  solicitor,  for  the  administration  of  her  assets 
and  for  certain  accounts,  he  jiroved  a  debt  against  her  estate 
incurred  by  her  partly  before,  and  partly  after,  her  marriage 
with  C.  '.—Held,  (1.)  That  the  Countess  of  K.  held  the  jointure 
and  interest  on  the  charge  of  £120,000  for  her  life,  and  semUe^ 
that  she  had  an  estate  for  life  only  in  the  furniture,  which 
under  the  settlement  passed  to  her   daughter,   Lady  B.  <2.) 
That  the  Countess  of  K.  having  contracted  with  T.  after  her 
marriage  with  C,  on  the  faith  of  her  separate  estate,  the  por- 
tion of  her  debt  to  T.   incurred  during  coverture  stood  on 
the  same  ground  as  that  incurred  previously.    (3.)  Tliat  the  sum 
of  £195 138.  7d.,  being  the  general  personal  estate  of  the  Coun- 
tess of  K.,  should,  pari  passu  with  the  sum  of  £1,607  15e.  8d. 
separate  estate  in  the  hands  of  C.  as  administrator,  be  applied 
in    payment    of    her    ante-nuptial    debts;    and,    this   having 
been  done,  her  poet-nuptial  debts  should  be  paid  out  of  the- 
remainder  of  the  £1,607  15s.  8d.    Tlie  effect  of  the  **  Married 
Woman's  Property  Act"  (33  &  U  Via,  c  93,  s.  12)  is  only 
to  relieve  the  husband  of  a  wife  possessed  of  a  separate  estate 
from  layment  of  her  ante-nuptial  debts  during  her  life,  and, 
consequently,   when  she  died  intestate  her  general  personal 
estate— i.f.,   her  personal  estate  not  settled  to  her  separate 
use— is  left  liable  to  the  payment  of  her  debts,  as  it  was  before 
the  passing  of  the  Act.    ITie  savings  of  the  separate  estate 
of  a  married  woman  may  legally  be  bound  by  ante-nuptial 
settlement  so  as  to  exclude   the  marital  right.     Cowman  r. 
Harrison,  (10  Hare  234),  distinguished.    Turner  r.  Cattlpield 

[B.  XIII.  70 
®'— ; — Contract  to  marry— Breach  of  promise  of— Defence 
of  misstatement — Demurrer."]  In  an  action  for  breach  of 
promise  of  marriage  it  was  consistent  with  the  fcicts  averred 
in  the  plea  that  the  representation  thereby  alleged  had 
been  made  by  the  plaintiff  without  any  view  to  induce  the 
defendant  to  propose  for  her,  and  might  have  been  fo-gotten 
by  her  before  the  proposal  was  made: — JBTc/rf,  tliat  such  a 
representation  did  not  avoid  the  contract.    Anon 
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7, Conveyance  hy  wife— Dispensing  with  husband's  con- 

eurren4»—^  &  5  Wm.  "ZF.,  e.  92,  s.  81.]  Where  husband  and 
wife  have  separated  by  mutual  consent,  and  no  provision  has 
been  made  by  the  husband  under  a  marriage  settlement,  or 
otherwise,  for  the  wife's  support,  the  Court  will  dispense  with 
the  husband's  ooncurrence  in  a  conveyance  by  the  wife. 
Re  Cbotmrs        -  -  -  C.  P.  D.  XVIII.  12 

8. Conveyance  of  interest  in  land  hy  married  woman— 

Concurrence  of  husband  dispensed  withr— Irish  Fines  and 
Recoveries  Abolition  Act."]  The  circumstances  imder  which  the 
amoonenoe  of  a  husband  in  a  deed  of  conveyance  by  a  married 
woman  of  an  interest  in  lands  was  dispensed  with,  under 
4  &  5  Wm.  IV.,  o.  92,  s.  81,  stated.    Ex  parte  Fouhy 

[C.  P.  D.  XIII.  48 

9. Examination    of    married    woman — Before    a    com- 

missioner--19  &  20  Vic.,  e,  120,  s,  37.]  Where  an  applica- 
tion was  made  that  a  married  woman  might  be  examined  by 
a  commissioner,  pursuant  to  19  &  20  Vic,  c  120,  sec.  37,  it 
not  being  shown  that  the  married  woman  would  be  put  to 
personal  inconvenience  by  her  attendance  before  the  Master 
of  the  Rolls,  beyond  the  fact  of  her  having  to  make  the  journey 
from'  Belfast  to  Dublin : — Held,  that  she  should  attend  before 
the  Master  of  the  Rolls  himself.  In  re  Cbawford  &  Blakslt 
ESTATB B.  VIII.  17 

10. Examination  of  married  woman — Wife's  conveyance 

—Extension  of  time  for  return  of  commission  for  the  acknow- 
ledgment of  a  deed  by  a  married  woman."]  A  commission  to 
take  in  Canada  the  acknowledgment  of  a  married  woman,  was 
not  executed  until  two  days  after  that  on  which  it  was  made 
returnable.  This  delay  was  caused  by  the  severity  of  the 
weather  in  Canada  and  by  the  lady's  being  in  delicate  health  :— 
Held,  that  the  commission  might  under  the  circumstances  be 
amended  by  extending  the  time  for  its  return.    Re  Gribbson 

[C.  C.  III.  Jf.  768 

U. Gift  to  wife  without  trustee."]      A  gift  of  proposal 

property  by  a  husband  to  his  wife,  made  previously  to  the 
passing  of  the  Married  Woman's  Property  Act,  1882,  without 
the  intervention  of  a  trustee,  is  void  as  against  the  husband's 
assignee  in  bankruptcy,  notwithstanding  that  the  chattels  may 
have  been  regarded  by  the  husband  and  wife  and  their  friends 
as  the  property  of  tlie  wife.    In  re  A.  B.  Wilson 

[B.  (I^ocal).    XXIV.  M.  346 

12. Hu^mnd  seized  of  fee-farm  rent  in  right  of  wife — 

Arrears  accruing  during  wife's  lifetime.]  Where  a  husband 
became  seized  of  a  fee-farm  rent  in  right  of  his  wife,  who 
subsequently  died  intestate: — Held^  that  the  right  to  arrears 
accrued  during  the  lifetime  of  the  wife  vested  in  her  husband, 
in  his  marital  capacity,  and  not  in  her  administrator 
MxBCER  r.  Pkacockb 

[Q.  B.  D.  XVII.  36;  C.  A.  XVII.  M,  286 

18. Married  woman — Real  estate — Power  to  contract — 

Suit  for  divorce  by  wife — Suit  by  husband  for  restitution  of 
conjugal  right* — Fines  and  Recoveries  Act — Pin-money — 
Joiniure.]  There  is  no  distinction  between  the  effect  of  a 
suit  by  a  wife  for  divorce  and  of  a  suit  for  restitution  of 
coDjugal  rights  by  the  husband  to  which  she  alleges  she  has 
a  defence  entitling  her  to  a  divorce,  in  enabling  the  wife  to 
contract  with  her  husband.  The  ix)wer  to  contract  in  such 
case  is  limited  to  the  matters  in  dispute  between  them.  When 
once  the  incapacity  of  the  married  woman  to  contract  is 
removed,  her  conscience  must  be  deemed  to  be  affected  by 
h^r  act,  and  she  will  be  decreed  to  perform  a  contract  dis- 
poning of  her  real  estates,  even  though  she  has  not  complied 
with  the  provisions  of  the  Fines  and  Recoveries  Act.  The 
three  exceptions  to  the  rule  that  a  married  woman  cannot  con- 
tract—namely, a  contract  binding  a  femme  eoverte,  and  election 
by  her,  and  a  fraudulent  misrepresentation  by  her  as  to  her 
real  estate  acted  upon  by  the  opposite  party— are  all  homo- 
geneous, and  depend  on  tlie  same  equitable  principle.  A  con- 
tract proposed  in  writing  by  one  party,  but  altered  and  then 
accepted  and    sigrned    by  the   other   inrty,  may  be  verbally 
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acoepted  by  the  former,  and  the  signature  of  the  latter  will 
be  sufficient  to  satisfy  the  Statute  of  Frauds.  Cahill  v. 
Martin  -  -  .  .  v.  C.  XIV.  46 

[This  was  affirmed  by  the  Court  of  Appeal,  7  L.  R.  (Ir.) 
361 ;  and  reversed  by  the  House  of  Lords,  sub  nomine^  Cahill 
V.  Cahill,  L.  R.  11,  H.  L.  235.] 

^*« Mortgage  of  wife's  inheritance  for  husband's  bencHt 

—Payment  of  a  debt  secured— Right  of  wife  to  be  exonerated 
out  of  husband's  estate— Priority  as  against  other  incum- 
brances.] A  wife  joining  her  husband  in  a  mortgage  of  hec 
estate  of  inheritance  for  his  benefit  is,  on  the  payment  of  the 
amount  secured  by  the  mortga^  out  of  her  estate,  entitled  to 
stand  in  the  place  of  the  mortgagee  and  to  be  exonerated  out 
of  her  husband's  life  estate,  jure  mariti,  and  to  hold  the  priority 
of  the  mortgage  so  paid  off  out  of  her  estate  of  inheritance. 
In  yc  Johnston's  Estate  -  -        Ii.  J.  XIII.  176 

16. Pleading     coverture— In     ejectment.]    A    plea,     in 

abatement  by  a  married  woman  can  be  sustained  in  an  action 
of  ejectment  on  the  title.    Riobdan  v.  Walsh     E.  VII.  93 
'  [This  was  reversed  on  appeal,  I.  R.  8,  C.  L.  ♦.] 

16 . Marriage — Consent  —  Presumption  —  Invalid  mar- 
riage—Forfeiture— Marriag  e  settlements  WUl— Construction.] 
By  a  settlement,  dat«d  1st  January,  1828,  and  executed  upon 
the  mairiage  of  M.  and  S.,  the  lands  of  B.  were  put  in  trust 
for  the  benefit  of  the  children  of  the  marriage,  in  such  shares 
as  M.  should  by  deed  or  will  apiwint  M.  by  his  will,  dated 
19th  January,  1836,  devised  the  lands  of  B.^to  trustees,  after 
tlie  death  of  S.  to  be  divided  amongst  his  four  children  (two 
sons,  J.  and  T.,  and  two  daughters,  H.  and  C),  being  the  issue 
of  the  said  marriage,  and  directed  that  in  case  any  of  his  sons 
OP  daughters  should  die  intestate  or  before  attaining  the  age 
of  21  years,  or  without  issue,  the  ix)rtion  of  each  child  so 
dying  should  be  divided  among  the  surviving  children.  He 
further  directed  that  if  any  of  his  sons  or  daughters  should 
"  marry  without  the  full  consent "  of  their  mother  or  guardians, 
before  attaining  the  age  of  21  years,  the  portion  of  each  of 
them  so  doing  should  be  forfeited  and  divided  among  his 
other  children.  The  sons,  J.  and  T.,  died  under  21  and  un- 
married. In  September,  1847,  M.  left  Ireland,  and  was  last 
heard  of  a  few  days  after  in  London.  Probate  of  his  will  waa 
granted  to  his  wife  (S.)  in  1857.  .  In  1348  H.  married  W.  The 
consent  of  S.  was  obtained  in  writing  to  this  marriage.  The 
guardians  of  H.,  being  aware  of  the  intended  marriage,  did  not 
object  to  it,  one  of  them  stating  that  he  would  have  given  a 
written  consent  to  it  had  he  been  asked.  C,  in  1850,  went 
through  a  ceremony  of  marriage  with  N.,  a  Roman  Catholio, 
in  a  Roman  Catholic  chapel,  the  ceremony  being  performed  by 
a  Roman  Catholic  priest.  C.  was  a  Protestant  up  to  the  date 
of  the  ceremony,  which  took  place  without  the  consent  of  S.  or 
the  guardians  of  C.  S.  and  N.  being  dead,  and  a  suit  being 
brought  by  C.  against  H.  {et  alt.)  to  have  the  trust  of  the  deed 
of  1828  carried  into  execution:— fi'eZt;,  that  H.  had  obtained 
the  requisite  consent  to  her  marriage  with  W.,  and  conse- 
quently did  not  forfeit  her  share  of  on&  half  of  the  lands  of  B. ; 
that  the  marriage  of  C.  being  null  and  void  under  19  Geo.  II., 
c.  13,  she  did  not  forfeit  her  share  of  the  other  half  of  the  lands 
of  B.,  although  she  went  through  a  ceremony  of  marriage  with- 
out consent;  that  a  marriage  by  habit  and  repute  would  not 
be  presumed  in  this  case ;  and  that  marriage  within  the  mean- 
ing of  the  will  of  M.  was  a  legal  marriage,  conferring  the  status 
of  husband  and  wife  on  the  parties.    Mabttn  v.  Shkphebd 

[B.  XII.  143 

17. Married  Woman's  Property  Act,  1B70— Liability  of 

husband  to  pay  wife's  debts  contracted  before  marriage— -Joint 
liability.]  A  femme  sole  having  made  a  promissory  note  jointly 
with  an  accommodation  maker,  afterwards  married.  Previous 
to  the  marriage,  a  judgment  was  obtained  at  suit  of  the  payee 
against  both  makers,  and  after  the  marriage  the  accommo- 
dation maker  paid  the  balance  due  on  foot  of  the  note.  An 
action  having  been  brought  by  him  against  his  co-maker  and 
her  husband,  upon  an  implied  contract  of  indemnity,^tO'reoover 
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the  amount  so  paid  by  him : — Held,  that  the  money  bo  paid  was 
for  a  debt  contracted  before  the  marriage,  and  that  under  the 
12th  sec.  of  the  Married  Women's  Property  Aot,  1870,  the 
husband  was  not  liable.    Conlon  r.  Moobb      C.  P.  IZ.  68 

18. Promissory  note  to  wife  dum  sola — Wife^s  chose  in 

action — Action  by  wife's  administrator.']  In  an  action  by  the 
plaintiff,  as  administrator  of  his  deceased  wife,  on  a  pro- 
missory note  given  to  her  dum  sola,  and  which  fell  due  during 
coverture,  the  defendant  pleaded  payment  to  the  wife  during 
coverture,  and  the  plaintiff  replied  that  the  wife  never  liad 
authority  from,  or  assent  of,  the  plaintiff  after  her  marriage 
to  receive  payment : —-ffcW,  that  the  plea  did  not  disclose  a 
good  payment.  (By  Fitzgerald,  B.)— During  coverture  payment 
could  only  be  made  to  the  husband.    Roobrs  v.  Bolton 

[E.  D.  XV.  39 

19. Promissory  note  given  during;  coverture — Possession 

of  separate  estate — Non-joinder  of  husband  as  defendant — 
Married  Woman's  Property  Act,  1870.]  On  a  process  against 
a  married  woman  alone  for  the  amount  of  a  promissory  note 
given  by  her  during  coverture: — Held,  that  even  though  she 
might  be  possessed  of  separate  estate,  she  could  not  be  sued 
in  her  own  name  or  without  her  husband  being  made  a  co- 
defendant.    M'OsCAR  V.  M'Ardle      -       -       a.  S.  XV.  22 

20. Reduction  into  possession — Agreement  by  husband 

to  grant  lease  of  wife's  chattels  real.l  Building  ground  was 
demised  for  years  to  the  wife  of  H.,  who  joined  her  in  mort- 
gaging the  lease.  The  equity  of  redemption  was  reserved  to 
the  husband  and  wife,  or  as  he  and  she  or  they  should  direct. 
Afterward  H.  alone  agreed  to  let  the  houses  which  had  been 
built  on  the  ground,  and  died  intestate :  —Heldy  that  the  agree- 
ment was  binding  on  the  wife,  and  that  the  rent  formed  part 
of  the  assets  of  H.    Donboan  v.  Hibson      B.  III.  M.  648 

21. Separate  estate— W HI— Construction—Sole  use  and 

benefit—Statute  of  Limitcttions.]  V.  bequeathed  to  his  daughter, 
a  married  woman,  £2,000  "  for  her  sole  use  and  benefit  '* :  — 
Held  (1),  that  those  words  were,  when  taken  by  themselves, 
sufficient  to  create  a  separate  use  in  the  legacy.  Held  (2), 
that  a  suit  between  a  cestui  que  trust  and  the  trustee  is  not 
barred  by  the  Statute  of  Limitations.    Hartford  t;.  Powbb 

[V.  C.  II.  M,  242 
[  (1)  was  affirmed,  on  appeal.    I.  K.  3  Eq.  602.  ] 

22. Separate  estate — Mortgage — Covenant.]    V.  devised 

lands  to  his  sister  for  her  separate  use  for  life.  She  mort- 
gaged her  life  estate,  and  covenanted  to  pay  principal,  interest, 
and  future  advances: — Held,  that  that  covenant  bound,  not 
only  the  mortgaged  property,  but  all  other  separate  estate 
of  the  mortgagor.    Re  Jennings*  Estate 

[Oh.  A.  II.  M,  316 

23. Separate    estate — Will— Construction^-"  Sole    use.""] 

A  testator  devised  real  and  personal  estate  to  trustees  upon  trust 
to  pay  thereout  certain  annuities  to  his  sister  and  her  son ;  and 
the  will  contained  a  declaration  that  as  to  the  residue  of  rents 
and  as  to  the  other  lands  to  which  the  testator  was  entitled  the 
trustees  should  stand  seized  in  trust  for  the  *'sole  use*'  of  the 
testator's  daughtw,  II.  E.  A  further  legacy  was  given  to 
another  of  his  daughters,  B.  M.,  for  her  life,  "and  her 
receipt  to  be  sufficient  discharge  for  the  same:" — Held,  that 
the  mere  use  of  the  word  "  sole  "  did  not  sufficiently  indicate 
an  intention  that  H.  E.  should  have  a  separate  estate  to  the 
exclusion  of  marital  rights,  and  tliat  a  comparison  of  the  two 
bequests  showed  the  difference  in  the  nature  of  the  interests. 
Masst  v.  Hates  -  -  -         [Ch.  A.  I.  M.  63 

24. Separate  estate — Promissory  note — Charge  of  debt 

of  separate  estate — Form  of  order."]  In  an  action  against 
husband  and  M'^ife  on  their  joint  and  several  promissory 
note  the  statement  of  claim  alleged  that  the  wife  was 
entitled  for  dier  sex)arate  use  to  a  life  estate  in  remainder 
in  certain  lands,  and  also  to  an  annuity  issuing  out 
of  other  lands.  Tliese  allegations  not  having  been  traversed, 
the   jury  found  for    the  plaintiff.    On    a  motion   for    judg- 
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ment,  the  Court  declared  the  debt,  interest,  and  costs  of  the 
action   well  charged  on    such  separate    property,  without  a 
reference  to  the  Master.    Rbdington  v.  O'Connor 

[O.  P.  D.  XIV.  39 

26. Voluntary  deed  of  separation— Power  to  sue  wi— 

Intervention  of  trustee — Married  Woman's  Property  Act,  1882, 
s.  1  (1).]  A  deed  of  sejiaration  mutually  entered  into  between 
husband  and  wife,  consequent  upon  prior  differences,  does  not 
require  the  intervention  of  a  trustee  to  render  it  vaUd;  and 
mere  living  in  the  same  house  together  after  its  date,  without 
cohabitation,  will  not  avoid  it.  Under  such  a  deed  the  ^-ife 
can  sue.    Moutrat  v.  Moutrat  [Q.  S.  XXVI.  146 

26. Wife's  chose  in  action — Ante-nuptial  parol  agree- 
ment— Reduction  into  possession  by  husband — Corroboration— 
Effect-Statute  of  Frauds— Post-nuptial  declaration  of  trust- 
Assets  of  deceased^— Chancery  Rules*]  Mrs.  C.  was  possessed 
in  her  own  right  of  six  shares  in  the  London  and  Comity  Bank. 
On  the  treaty  for  her  marriage  with  C.  it  was  agreed  by  parol 
agreement  between  her  and  C.  that  she  should  retain  the  sliares 
as  her  own  exclusive  property.  No  settlement  had  been  executed. 
After  the  marriage  the  shares  were  transferred  to  the  husband's 
name,  who,  by  virtue  of  this  transfer,  became  entitled,  on  a  new 
issue  of  shares,  to  purchase  eight  additional  shares,  which  he 
did.  He,  however,  always  paid  the  dividend  on  the  six  shares  ' 
to  his  wife  in  pursuance  of  the  ante-nuptial  agreement  i—Hcld, 
tliat,  as  the  agreement  was  void  by  the  Statute  of  Frauds,  and 
lis  at  the  time  of  making  it  he  had  nothing  belonging  to  the 
wife,  there  was  no  e\'idence  to  show  that  he  did  not  reduce  the 
shares  into  possession.  A  ix)st-nuptial  parol  declaration  by  a 
husband  that  shares  acquired  by  his  marriage,  and  which  had 
previously  belonged  to  his  wife,  were  her  own  separate  pro- 
perty, may  be  a  valid  declaration  of  trust  in  her  favour  in  re- 
si)oct  of  them.  When  a  claim  is  made  against  the  assets  of  a 
deceased  person,  there  must  be  some  corroboration  of  the  claim- 
ant, however  slight,  in  order  to  take  the  case  out  of  the  rule  of 
law  requiring  such  corroboration.  The  quantum  of  oorrobora- 
tion  needed  to  establish  the  claimant's  demand  is  to  be  con- 
sidered as  a  subsequent  matter,  and  must  defiend  upon  all  the 
circumstances  of  the  case.    Cleog  v.  Clego 

[V.  C.  XXII.  42 

27. Wife's    conveyance — Acknowledgment   of  deeds  bji 

married  woman — Extension  of  time  for  oMeer  to  receive  the 
document — Practice,  Common  Law.]  A  motion  that  the  officer 
might  be  at  liberty  to  receive  the  documents  connected  with 
the  acknowledgment  of  a  deed  by  a  married  woman  notwith- 
standing that  more  than  a  month  had  elax)Bed  since  the  making 
of  the  acknowledgment  was  granted  as  of  course,  when  the 
time  was  short.  When  much  time  had  elajised,  a  seardi  must  be 
made,  and  a  certificate  produced  that  no  later  Act  appears  of 
record.      Anon.  -  -  -  CO.  VII.  if.  125 

28. Wife's  earnings  in  Ireland — Protection  ord^  fnm 

English  Divorce  Court.]  Qucere,  does  a  protection  order  ob- 
tained from  the  English  Divorce  Court  protect  the  earnings  of  a 
wife,  which  were  made  in  Ireland,  from  the  claims  of  her  hus- 
band after  her  death?    In  the  Ooods  of  Munrob 

[P.  I.  M.  66 

29. Wife*s  reversion— Personalty — Election.]  A  mar- 
ried woman  cannot  i)art  with  a  reversionary  interest  in  a 
chose  in  action,  neither  can  she  do  so  indirectly  by  vlection. 
Wall  V.  Wall  (16  Simon,  513),  overruled.    Williams  r.  Matxk 

[B.  I.  M.  758 

30. Wife's  reversion — Assignment  by  married  woman^ 

4  &  5  Wm.  IV.,  c.  92.]  Part  of  a  sum  charged  on  land  as 
portions  for  younger  children  waa  vested  in  A.,  who,  on  his 
marriage^  assigned  it  in  trust  for  Jiimself  for  life,  then  for  his 
wife  for  life,  then  for  their  children,  as  they  or  the  survivor 
of  them  should  appoint.  After  the  death  of  A.  the  charge  was 
paid  to  the  trustee.  A.'s  widow  married  H.,and  afterwards 
appointed  the  fund  to  A.  's  only  surviving  child,  R. ;  and  after- 
warde  she  and  her  second  husband  by  deed  (acknowledged  by 
her)  assigned  her  life  interest  to  R.  The  trustees  lodged  the 
fund  in  Court,  and  R.  presented  a  petition  to  have  it  trans- 
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HUSBAND    AND    WlVE-eonUnusd. 

ferred  to  him  i—Held,  that  the  case  did  not  fall  within  the  63th 

B€ction  of  the  4  &  5  Wm.  IV.,  c.  92.    Algbo's  Trusts 

[B»*  XII*  J!^.  4 

31. Wife's  reversion— Personalty — ^20  &  21  Yie,^  c.  57.] 

A  gettlement  of  1838  empowered  B.  to  appoint  a  sum  of  money 
amongst  hia  children,  to  one  of  whom  (a  married  woman)  B.  in 
1868  appointed  part  thereof  -.—Held,  that  she  was  entitled  under 
the  deed  of  1839,  and  therefore  could  not  under  the  20  &  21  Vio., 
P.  57,  dispose  of  her  reversionary  interest.  In  the  matter  of 
BiTLEB's  Trusts  -  -  -  V.  C.  III.  M.  U7 

Appearance  entered  for  married  woman  through  solicitop 

[XV.  48 

See  PBACfTicE— Appearance.    4. 
Authority  for  wife  to  sue— Absence  of  husband    XII.  109 

See  Practice— Civil  Bill  Court— Amendment.    4. 
-  -  Claim  against  separate  estate  of  wife  -       -        XVI.  32 

See  Practice— Amendment.    20. 
Co^efendantfl VI.  29 

See  Practice— Common  Law— Parties,    3. 

Contract  to  marry— Pleading. 

See  Practice— Common    Law— Pleading.    48,   49. 
Contract  to  marry— Remitting  action. 

See  Remitting  action  to  Civil  Bill  Court.    48, 83-85. 
. —  Damages— Breach  of  contract         -  -  VIII.  24 

See  Damages.    2. 
Deposit  receipts  in  joint  names  •  •  -IX.  187 

See  Gift. 

Interrogatories  to  wife  married  after  action  brought 

^  [XXVI.  50 

See  Practice— Interrogatories.    9. 
Joint  judgment         -  -  -  -  -  X.  100 

See  Practice— Common   Law— Garnishee.    13. 

Motion  for  judgment  against  wife— Averment  of  separate 

K:»tate. 

See  Practice— Writ  specially  indorsed.    24,  25. 

- — Motion  to  charge  separate  estate    -  -  XVI.  64 

See  Practice— Default.    1. 

Pavment  out  of  Court  to  wife  subsequent  to  desertion 

[VIII.  117 

See  Practice— Chancery— Payment  out  of  Court.    L 
Pin-money — ^Arrears  of  -  -  -  VI.  74 

See  PiN-MONEY. 
Pleading  separately  -  -  -  -  -IX.  119 

See  Practice— Chancery— Pleading.    1. 
l^txnissoxy  note — Indorsed  by  wife  -  XI.  4 

See  Bill  of  Exchange.    27. 
Voluntary  deed— Mortgagor  to  his  wife   •     IV.  J/.  400 

See  Sbtti-ement- Voluntary  Settlement.    7. 


I. 

ILLEGITIMATE    CHILD— C^ustody. 

See  Infant— Custody.    3,  4. 
Maintenance 

See  Cases  under  Infant— M.\inten a nce. 

ILLICIT  8PIBITS— Summons  for  having  in  dwelling-house 

[XXV.  17 
See  Justices- Offences.    3. 

IXP088IBILITT  —  Condition  —  Recognizance— Impossihi- 
Uty  of  performanecl  M.,  in  an  action  by  plaintiff  against  him, 
obtained  a  conditional  order  for  a  new  trial,  which  order  was 
dificfaaixed^  From  the  order  discharging  the  conditional  order 
he  appealed,  and  S.  entered  into  a  recognizance  by  way  of 
security  for  costs  that  M.  should  prosecute  the  appeal  with 
Hfect.  ^L  died  before  the  said  appeal  was  prosecuted.  Plain- 
tiff sued  S.  on  the  recognizance.  S.  pleaded  the  death  of  M. :  — 
Hdd,  on  demurrer,  that  this  was  a  good  plea.  Leitrim  v, 
Stkwart a.  B.  IX.  M.  383 


IMPBOVEMENTS. 

See  Land  Law  (Ireland)  Act,  1881,  46-50,  62-65,  72-77. 
Land  Law  (Ireland)  Acts,  1881,  1887,  5,  7,  21. 
Land  Law  (Ireland)  Act,  1887,  5. 
Redemption  of  Rent  (Ireland)  Act,  1891,  2. 

INCITING  TO  COMMIT  A  EELONT. 

See  Criminal  Law— Incttino  to  Commit  a  Felony. 

INCOME  TAX. 

See  Revenue— Income  Tax. 

INCTJMBEBED  ESTATES  COXTBT  CONVEYANCE 

— Description  of  tenancies — Schedule — Reference  to  lease— Con- 
str%ictionJ\  A  schedule  to  an  Incumbered  Court  conveyance 
contained  a  column  headed  **  Tenure  by  which  tenants  hold." 
That  column  contained  this  clause :  "  Lease  dated  the  16th 
day  of  April,  1806,  from  John  Bonnellan  to  Joseph  Fitz- 
patrick,  for  the  lives,  &c.,  whichever  should  last  longest, 
provided  tlie  term  of  89  years,  to  be  compute  from  the  29th 
day  of  September,  1796,  or  the  three  lives  granted  of  said 
premises  to  the  said  John  Donnellan  should  last  longest,  at 
the  yearly  rent  of  £32  late  currency  or  for  61  years  from  25th 
March,  1813,  at  the  rent  of  £32  late  currency "  i—Held, 
that  that  clause  did  not  amount  to  an  affirmance  by  the 
Incumbered  Estates  Court  that,  as  a  fact,  the  term  in  ques- 
tion was  a  term  for  61  years  from  the  25th  March,  1813,  but 
merely  referred  to  the  lease  that  actually  existed. 
Db  VEsa  V,  O'Kelly        -  -  E.  C.  III.  M.  628 

INCTJMBBANCE. 

See  Practice— Landed  Estates  Cpurt— Incumbrance 

INDECENT  BEHAVIOTJB. 

See  Cases  imder  Towns  Improvement  Act. 

INDICTMENT. 

Sec  Cases  under  Criminal  Law — Indictment. 
Amendment   of  -  -  -  -  IX.  18 

See  Criminal  Law— Concealment  of  Birth. 
Concealing  Treasure  Trove  -  -  I.  3/.  732 


See    Criminal 
Trove. 


Law— Concealment 


-Conspiracy  -  -  I.   3/,    46. 

See  Criminal  Law — Conspiracy.    1. 

-Immaterial  averments  in      - 

See  Criminal  Law— Unseaworthy  Ship. 


OF     Treasure 
.    II.  Jt/.   399 


IX.  122 


INDXrSTBIAL  SCHOOLS— Fresentment  for 

[XXIV.  M.  624 
Sec  Grand  .Turt— Presentment— Industrial  Schools. 


INFANT. 

Contract 

Custody 

Guardian 
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Maintenance  -  -  -  -  -  -  19i 

Property         -  -  -  -  -  -  19C 

Settlement     -  -  -  -  -  -  197 

Ward  of  Court  -  -  -  -  -  198 

INFANT— CONTBACT—77»^an/«'  Relief  Act,  ISli—Rati- 
Aeation — Acceptance  by  adult  of  bill  of  exchange  for  debt  eon* 
traded  during  infancy — Liability  to  bond  fide  endorsee  for 
value.']  The  acceptor  of  a  bill  of  exchange,  accepted  after  he 
had  come  of  age,  in  payment  of  a  debt  to  the  drawer,  con- 
tracted by  the  acceptor  during  infancy,  and  subsequent  to  the 
Infants'  Relief  Act,  1874  (37  &  38  Vic,  c.  62).  is  liable  for  the 
amount  of  the  bill  to  a  party  to  whom,  before  it  fell  due,  it  was 
endorsed  for  valuable  consideration,  without  notice  of  the 
Xirevious  transactions  between  the  drawer  and  acceptor  leading 
to  the  acceptance  of  the  bill.  Belfast  Banking  Co.  v 
Doherty Q.  B.  D.  XEi;.  40 
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INFANT— OXT8TODY. 

1. Advantages    from    astoeiation    with    other    children 

—  Personal  examination  of  child  twelve  years  old.]  The 
Court  will  not,  without  grave  reason,  remove  a  minor 
from  the  society-  of  his  brothers  and  sisters,  and  in  determining 
who  is  to  have  the  custody  of  the  child,  takes  into  consideration 
whether  it  will  have  the  advantage  of  the  society  of  other 
children.  The  Court  is  unwilling  to  consult  a  child  of  twelve 
years  old  as  to  his  wishes.    In  re  Hamilton    B.  XIZ.  37 

2. Female  child  up  to  16  years  of  age.']    Up  to  the  age 

of  16,  a  female  child  has  no  right  to  withdraw  herself  from  the 
custody  of  her  father »  and  in  the  event  of  his  death,  from  the 
custody  of  her  mother ;  and  if  she  do  so,  the  Court  has  juris- 
diction to  order  her  to  return  or  to  be  restored  to  such  custody. 
In  re  Smtthk       -  -  -  -  Q.  B.  XI.  122 

8* Illegitimate  child — Contest  between  putative  father  and 

brother  of  deceased  mother — Habeas  Corpus.]  When  an  ille- 
gitimate child,  after  the  death  of  the  mother,  has  legally— that 
is,  without  force  or  stratagem— been  brought  into  the  custody 
of  the  father,  a  writ  of  habeas  corpus  will  not  be  granted  on 
the  application  of  a  brother  of  the  mother,  although  the  mother 
in  her  lifetime  gave  the  child  into  the  custody  of  the  applicant, 
and  the  child  had  remained  in  the  custody  of  the  applicant! 
for  some  time  after  the  mother's  death.  Be  Crowe  (XYII.  72), 
approved.    In  re  Kerb,  othbbwisk  M'lLWBArrn 

[G.  A.  XXIV.  8 

4. Illegitimate  child — Bight  of  putative  father  to  custody 

of — Habeas  Corpus.]  Where  an  illegitimate  child,  aged  about 
seven  years,  was,  after  the  death  of  its  mother,  removed  from 
'the  custody  of  its  father  by  a  stranger,  acting  upon  a  wish  that 
had  been  expressed  to  him  by  the  mother  with  reference  to 
bringing  up  the  child  in  her  religion  instead  of  in  its  father's, 
the  custody  of  the  child  on  a  writ  of  habeas  corpus,  issued  for 
the  purpose,  was  transferred  to  the  father.    Be  Cbowb. 

[d.  B.  D.  XVII.  72 

6. yext  of  kin.]    A  boy  under  eight  years  old  was  left 

by  his  mother  under  the  guardianship  of  persons  whom  she 
paid  for  his  care  and  maintenance.  After  the  mother's  death, 
her  sister  sued  out  a  habeas  corpus  to  obtain  possession  of  the 
child.  On  the  return  the  Court  held  that  she  had  no  legal 
right  to  the  custody  of  the  child.    In  re  Mbdlet 

[CI.  B.  V.  60 

Habeas   Corpus        -  .  -  .    VII.  J/.  408 

See  Habeas  Cobpus.    8. 

INFANT— GUABDIAN. 

1. Ad  litem — Leasing  power — Chancery  (Ireland)  Begu- 

lation  Act,  1850,  15th  sec. — Petition — Minor — Fee- farm  grant.] 
A  guardian  ad  litem,  appointed  by  a  Master  in  Chancery, 
m  a  petition  referred  to  him  under  the  15th  section  of  the 
Chancery  Regulation  Act  (Ir.)  1850,  haB  no  power  to  execute 
leases  on  belialf  of  the  minor  for  whom  he  is  appointed.  Semble, 
in  a  cause  fully  constituted,  with  a  g^uardian  of  the  minor's 
estate  duly  apjiointed,  a  Court  of  Equity  could  not,  unless 
on  petition  filed  for  the  purpose,  direct  such  guardian  to 
execute  a  fee-farm  grant  on  behalf  of  the  minor,  £0  as  to 
confer  a  valid  title  on  the  grantee.  In  a  16th  section  petition 
for  administration,  the  Master  refused  to  appoint  a  guardian 
for  the  purpose  of  executing  a  fee-farm  grant  on  behalf  of  a 
minor,  but  directed  a  i)etition  to  be  filed  for  the  purpose, 
under  the  Renewable  Leasehold  Conversion  Act.  Palmeb  v. 
Smyth M.  VIII.  108 

2. Testamentary  —  Appointment    of    Boman    Catholic 

clergymen— Issue  to  try  validity  of  will.]  A  man  who  pro- 
fessed the  Protestant  religion  married  a  person  professing 
the  same.  Several  children  were  the  issue  of  the  marriage. 
The  father  went  into  a  workhouse  to  get  relief  for 
himself  and  some  of  his  children,  and  having  for  some  months 
previously  adopted  the  Roman  Catholic  religion,  enrolled 
himself  and  them  as  members  of  that  persuasion.  Shortly 
before  his  death  he  drew  up  a  paper  appointing  two  Roman 
Catholic  priests  guardians  of  the  minors.  The  mothet  of 
the  minors  di.iput«l  the  validity  of  the  alleged  will,  and  re- 


INFANT-GUABDIAW-wnrfnuarf. 

moved  by  force  the  children  from  the  custody  of  the  guardians, 
who  sought  from  the  Court  a  habeas  corpus  to  reooT€r 
possession  of  them: — Held,  that  Roman  Catholic  eccle- 
siastics are  capable  of  being  guardians  of  minors,  but  as  it 
appeared,  from  the  conflicting  statements  in  the  affidavits, 
that  further  inquiries  into  the  validity  of  the  papers  purport- 
ing to  be  the  hist  will  and  testament  of  the  father  of  the 
minors  were  necessary,  the  Court  refused  to  decide  the  ques- 
tion upon  the  affidavits,  but  directed  an  issue,  not  removing 
the  minors  from  the  care  of  their  mother,  but  requiring  her 
imdertaking  to  surrender  them  if  called  on  so  to  do,  in  the 
event  of  the  verdict  being  against  her.    In  re  Btbnss'  Minobs 

[Q.  B.  VII.  75 
8. Ward  of  Court— Grandfather— Mother.]  An  appli- 
cation by  the  grandfather  of  a  minor,  who  was  alac  trustee 
of  the  minor  by  the  will  of  his  father,  that  the  minor  might 
be  made  a  ward  of  Court,  and  that  the  apjdicant  should  be 
appointed  gruardian  of  his  person  and  fortune  as  against 
tlie  minor's  mother,  who  had  married  ugAmi—Held,  that 
the  mother  should  be  ajipointed  guardian  of  the  person,  and 
bhe  applicant  guardian  of  the  fortune.    In  re  Blackball 

,  , ,.  [C.  XVII.  M.  428 
Ad  litem. 

See  Pbactticb — Guaboiam  ad  liteji. 

PbACTICE— CHANCEBT — GrUABOlAV  AD  LITBV. 

Pbactice— Civil  Bill  Codeiv— Guabdian  ad  litem. 
Pbaotiob— Landed  Estates  Coubt— Guabdian  ad 
litem. 

Ad  ^i/cm—Petition  for  payment  out  of  Court    I.  M.  459 

See  Tbustbb— Tbusteb  Relief  Act.    9. 

Appointment  of  by  Land  Commission. 

See  Land  Law  (Ibeland)  Act,  1881.    168, 169. 
Land  Ptjbchasb  Acts.    8. 

Opposition  to  erection  of  labourers'  cottages  in  demesne 

hinds XVII.  M.  634 

See  Laboubebs  Act,  1883. 

INFANT— MAINTENAKCB. 

!• Illegitimate  child— 1  k  2  Vic,  e.  56,  s.  SS-Statute 

of  Frauds — Bevocation  of  promise  to  pay  for  support.]  A 
promise  by  the  father  to  the  mother  of  an  illegitinuite  child  to 
pay  for  its  support  so  long  as  it  should  live  discloses  a  good 
consideration,  but  is  revocable  at  any  time.  (By  Palles,  G  B.i 
M*Gbeavt  v.  Conollt  -  -  Cir.  Gas.  X.  162 

8. Illegitimate  child— Covenant  by  mother  to  maintain— 

Pleading  —  Belease  —  Covenant  not  to  sue  —  Consideration.] 
Action  for  support  of  illegitimate  children.  Plea,  that  in  con- 
sideration of  £50  plaintiff  released  defendant  from  all  past 
claim  for  maintenance,  and  covenanted  to  maintain  said  chil- 
dren, and  not  to  claim  from  defendant  any  sum  for  future  main- 
tenance. A  demurrer  was  brought  on  the  ground  that  the 
defence  did  not  disclose  an  answer. to  the  action,  as  the  release 
could  not  operate  to  release  a  cause  of  action  not  then  in 
existence: — Held  (by  Whiteside,  C.J.,  Monahan,  O.J.,  Fitx- 
gerald,  O'Brien,  and  George,  J. J.,  upholding  the  judgment  of 
the  Court  of  Exchequer),  that  the  defence  did  not  disclose  any 
answer  to  an  action  in  respect  of  claims  accruing  after  the 
execution  of  the  release.    Magbe  v.  Fabbell 

[B.  III.  M.  795;  B.  C.  V.  17 

INFANT— PBOPEBTY. 

1. Advancement    to,  out  of  funds  in  Court.]    An  infant 

was  entitled  to  a  sum  of  money  in  Court  to  his  separate  credit. 
His  mother,  the  guardian,  applied  for  payment  to  her  oi  a 
portion  of  it  for  the  piu'pose  of  paying  a  proportion  of  the 
furniture  of  a  house  which  she  had  considered  it  advisable 
to  take  for  him  to  live  in  with  her : — Held,  that  the  Accountant- 
General  should  transfer  the  amount  afiked  for,  with  £5  for 
costs  of  the  motion.    Pbbbt  v.  Pbbbt  -    B.  IV*  If.  816 

8. Carrying  on  trade  for  benefit  of—Praetiee  Chaneery.] 

The  property  df  mindrs  will,  where  it  is  manifestljr  for  their 
interest,  be  allowed  to  be  continued  in  trade.    The.prartioe 
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fiettled,  vis.,  aftefr  reoognizanoes  by  person  cftxrying  on  buainess, 
ft  yearly  bidanoe-flHeet  is  to  be  lodged,  and  the  profits  to  be 
brought  in,  find  if  any  allowjinoe  is  to  be  made  to  the  infanta, 
such  is  to  be  made  by  the  i)erson  carrying  on  the  business. 
Pbbrt  If.  PlUET  -  -  -  B.  III.  M,  48a 

8, Repairs  to  residence — Mortgage  of  land  in  settlement 

'-Originaiing  summons— RiUes,  June,  1891,  0,  LV.,  r.  4.] 
The  Court  hat  jxmer  on  originating  summons  to  determine  the 
matter  <rf  the  raising  of  money  by  mortgage  of  the  infant's 
ivoperty  to  put  the  residence  into  tenantable  repair,  the 
repairs  to  be  strictly  in  the  nature  of  salviige.    Hubst  ».  Hubst 

[B.  XXVI.  98 

IKFAVT— SBTTI^BXBKT. 

1, By   Court  of   Chaneery-^Infants^   Settlement  Act— 

Powers-Transfer  of  funds.l  Under  ft  marriage  settlement 
executed  on  the  marriage  of  a  lady,  a  minor,  with  the  approval 
of  the  Court  of  Chancery  in  England,  pursuant  to  the 
18  k  10  Vic,  c  43,  certain  funds  lodged  in  the  Court  of 
Chancery,  Ireland,  were  settled  upon  such  trusts  as  the  minor 
should  appoint  by  deed  before  or  after  she  attained  twenty-one, 
and  by  will  after  that  age,  and  in  default  of  appointment  to 
ha  separate  use.  The  marriage  took  place,  and  on  the  follow- 
ing day  she,  by  deed  poll,  appointed  the  funds  to  F.  on  trust 
to  sell  the  stock,  and  after  payment  of  the  costs  of  the  settle- 
ment and  the  Cliancery  proceedings  both  in  England  and  Ire- 
land, to  pay  the  surplus  to  the  minor  for  her  separate  use: — 
Held,  that  the  18  k  19  Via,  c.  43,  did  not  so  alter  the  ordinary 
legal  status  of  the  minor  as  to  validate  the  execution  of  the 
power  in  the  marriage  settlement  for  such  a  purpose,  and  that 
payment  of  the  funds  must  be  accordingly  refused.  In  re 
^\Bi!iT*s  Trusts B.  V.  156 

8. Ward   of  Court— Marriage.']    On  a  motion  that  a 

settlement  of  a  minor,  a  ward  of  Court,  should  be  settled  at 
Chambers  after  the  Court  had  approyed  of  the  marriage,  the 
Master  of  the  Bolls  stated  that  the  exclusion  of  the  husband 
from  the  wife's  share  in  the  draft  settlement  in  case  he  sur- 
Tired  her  was  contrary  to  the  recent  cases ;  he  should  be  secured 
his  right  to  take  upon  her  death  and  in  the  event  of  th«*e 
being  no  children.  Particulars  of  his  ivoperty  should  be 
fumiBhed  to  the  Court,  and  the  word  "issue"  should  be  ex- 
eluded  from  the  settlement,  the  marriage  not  to  take  place  till 
the  settlement  had  been  executed.    In  re  Vincents 

[B.  Xtll.  M,  878 

3. Recital— Covenant  to  settle  after-acquired  property 

—^\tbsequent  adoption  on  attaining  age — Family  arrangement 
and  property  coming  thereby*]  It  was  recited  in  a  marriage 
settlement  that  on  the  treaty  for  the  marriage  it  was  agreed 
"that  the  lands  and  premises  therein  mentioned,  and  all  other 
the  hereditaments,  moneys,  and  premises  (if  any),  to  which 
P.  B.  (the  intended  wife)  might  be  entitled,  should  be  settled 
(ffl  far  as  might  be)  upon  the  uses,  trusts,  and  provisions  there- 
inafter mentioned,  and  that  the  said  B.  B.  (the  ibtended  hus- 
band) should  enter  into  the  covenant  thereinafter  contained.*' 
The  covenant  referred  to  was  as  follows :— "  The  said  B.  D., 
does,  for  himself,  his  heirs,  etecutors,  and  administrators, 
corenant  with  the  trustees  hefeof,  that  if  the  said  P.  B.  shall 
live  to  attain  the  age  of  21  years,  they,  the  said  P.  B.  and  B.  1)., 
aerording  to  their  respective  estates^  rights  and  interests,  shall 
and  will  convey  and  assure  all  their  real  and  persotial  estate 
whieh  the  Mid  F.  B.  is  now,  or  at  any  time  hereafter  during 
the  said  intended  marriage  shall  become  entitled  to  by  descent, 
representation^  devise,  gift,  limitation^  or  otherwise  howso- 
erer  unto  the  trustees  thereof,  uix)n  the  same  uses,  trusts, 
IvoTisoes,  and  limitations  as  thereinbefore  contained  concerning 
the  freehold  estates  of  the  said  P.  B. ;  and  that  such  estate,  real 
or  personal,  shall,  imtil  such  conveyance  or  assurance  shAll  be 
made  or  executed,  be  held  subject  to  such  uses  and  trusts,  or  as 
near  thereto  as  the  different  natures  of  such  properties  will 
admit."  P.  B.  wtte  etititled  (as  tiett  of  kiti  of  an  intestate) 
among  other  property,  tettl  flbd  persdti&l,  to  a  thitd  of  the 
amotitit  payable  on  II  ^lltt  f  f  ftSsuftincfe,  Whirh  did  hot  k\\  in 


nrVAS^T-BETTUDMEKT-contfmMd. 
during  the  coverture  :~J7eZ(2,  that  the  property  was  bound  by 
the  trusts  of  the  settlement.  By  a  family  arrangement,  L.  Y/s 
share  (as  widow  of  the  intestate)  of  the  policy  of  assurance  was 
assigned  to  P.  B.,  and  another  daughter  of  L.  T.  i^Held, 
that  the  share  was  not  bound.  The  appointment  of  a  trustee  of 
a  settlement  in  pursuance  of  a  power  contained  in  it,  after  a 
cestui  que  trust  comes  of  age,  is  an  adoption  of  the  settlement. 
Hammond  v.  Hammond  (19  Beav.  29),  distinguished.  Linde- 
SAT  tr.  Yklverton  -  -  -      V.  O.  XII.  8 

INPAKT  — WABD  OP  COTTnT  —  Discharge  —  Reference 
dispensed  with.]  When  the  annual  income  of  a  minor  Ward 
of  Court  was  inconsiderable,  the  minor  was  discharged  out  of 
Court  without  any  reference  as  to  anything  being  due  for 
maintenance  or  costs,  the  petition  stating  that  nothing  was 
due.    In  re  Pbbct         •  -  -  -    B.  Z.  Jf.  886 

UrFAWT. 

Appeamnoe  by  Attorney—Vitiating  Judgment 

[I.  K.  eei 

See  Pbactiob— Comfojr  Law— Jitdombnt.    1. 

Arraigning  debtor— Jurisdiction  of  Court  of  Bankruptcy 

rv.  189 
See  Bankbuptot^Abbanobmbnt.    6. 

— ~  Defendant— Next  friend— Security  for  costs         I.  Jf .  45 
See  Pbaoticb— Coxicoic  Law-^Sbotbitt  vob  Costs.  16. 

Land  law— Service  of  originating  Notice  XV.  74 

See  Land  Law  (Ibblabd)  Aot,  188L    166. 

^Pajrment  of  Dividends  to  Mother^Trustee  Belief  Act 

[I.  Af.  489 
See  Tbustbb— Tbustbb  Bbubv  Act.    8. 

— — Plaintiff— Bemitting  Action. 

See  Bbmittino  Action  to  Civil  Bill  CorBT.    112, 134. 
.  Practice— Accounts XI.   if.   4 

See  Pbactiob— Ohanobbt—Minob. 

.  Will--Contraotion— Executor  according  to  the  tenor 

[11.  M,  98 

See  Pbobatk— Gbant  of  ProbaTb.    2. 

INFOBMATION—University— Charter        -        I.  M.  813 
See  XJkivbbsitt. 

HrfiABITAKT  OOOlTPIBB^Frandiise. 
See  Pabliambnt— Fbabcbisb.    8^26. 

HrjTTKOvxoir. 

See  PrAOTICB— iKJtJHOTlOK. 

Pbacticb—Admibaltt— Injunction. 
Pbactiob— Ohakobbt— Injunction. 
Pbactiob— Civil  Bill  Ooubt— iNjtiNcmoN. 
Pbactiob— Landbd  Bstatbs  Ooubt— Injunction. 

• Action  of   trespass— Partition  suit  -        Vlll.  130 

See  Pabtition.    L 

Action  on  policy  of  assurance. 

See  INSUBANCB.    8,  9. 

Ancient  Light         -  -  -  -       11.  M,  186 

See  Lio&t.    1. 

By  Court  of  Bankruptcy  restraining  sa'e  by  Marshall  of 

Court  of  Admiralty  -  -  -       XX.  88 

See  BANBBuMtJt— Stayino  Pbogbbdings.     12. 
Latidlord  atid  tenant- Waste  -  -     XX.  Af.  90 

See  LANOLOttD  AKd  TbnaNT— Lbasb.    21. 
Piracy— Copyright  ...  ZXX.  87 

Sec  CoPtltlQ»T. 

Bestraining  action  ng-junst  messenger  of  Court  of  Bank- 

luptcy  -  VXXX.  196}  XX.  81 

See  Bankhdptci— JuRistucTioN.    9. 
Bestraining  action  against  sequestrator  •      ZXI.  81 

See  pBActiCB— Sbqubstbation.    1. 
To  restrain  action— Airangifig  debtor  -       VXX*  81 

See  Banbbuptot—Statino   PBDCBifOtNaB.    2. 
IKQtJBST. 

See  Cases  utider  Coroner— I 
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Adjoubnhxnt             •          -          -          -          -  199 

Allocation  Obder    -          -          -          -          -  199 

Allowance      ...          -          -          -  199 

Arkest            .--.--  199 

Bail 199 

Charge  and  Discharge      -          -          •          -  193 

Contempt        ------  500 

Costs 200 

Discharge  of  Insolvent    -          -          -          -  200 

Estate 201 

Examination   -          -          -          -          -          -  201 

Petition          -          -          -          -          -      ^    -  201 

Remand           .-..-.  202 
Revesting  Order     -          •          •          •          '203 

Schedule         -          -          -           -          -          -  203 

Second  Insolvency    -          •          -          -  201 

Service           ------  j04 

INSOLVENOT— ADJOTJBNMENT. 

!• AdjournmerU  of  hearing  of  insolvency  eaac — Doubts  as 

to  the  truth  of  the  Schedule,!  At  an  adjourned  hearinf?  the 
insolvent  was  remanded,  because  the  Court  could  not  declare 
that  it  felt  no  doubt  touching  the  matters  alleged  against 
the  insolvent  at  the  hearing,  which  would  prevent  his  dis- 
cliargc.    The  hearhig  was  adjourned  sine  die.    In  re  Train 

[In.  II.  M,  366 

^' Mortgage  immediaiely  preceding  insolveney."]    When 

the  Court  finds  property  has  been  conveyed  away,  mortgaged, 
or  removed,  shortly  before  the  failure  of  a  banlo-upt  or  iiisol- 
yent,  it  will  draw  the  inference,  unless  the  contrary  appears 
in  ^videnoe,  that  it  was  done  in  contemplation  of  bankruptcy, 
or  insolvency,  and  the  parties  shall  be  pimished  accordingly. 
In  re  Warren         -  -  .  -         in,  I.  M,  698 

IJffSOIiVBNCY— ALLOCATION    OBDEB— 0/ff«er«     in 

public  departments.']  Officers  in  publio  departments  will  not 
meet  with  same  clemency  as  traders  in  the  Court,  but  will 
receive  no  favour.       In  re  Mons  -  In.  I.  Af.  423 

IK80LVBNCY— ALLOWANCE— iZcmand  for  seduction 
^Prison  allowance.]  Where  an  insolvent  is  remanded  for 
seduction,  and  there  is  an  allowance  to  jirisoners  in  the  prison 
where  he  is  confined,  the  detaining  creditor  will  not,  under 
sec.  224  of  the  Bankrupt  and  Insolvent  Act,  be  called  upon  to 
pay  the  iudolvent  anything.    He  Moran      •      In.  I.  Jf.  318 

INSOLVENOT— ABBEST— IFarran/  for  contempt—Sun- 
day.]  A  warrant  for  arrest  for  contempt  in  disobeying  an 
order  of  the  Court  for  an  insolvent  to  pay  money,  cannot  be 
executed  upon  a  Sunday.    In  re  Kavanagh     In.  I.  M.  424 

INSOLVEKOT—BAIL. 

!• Application  to  admit  an  insolvent  to  bail— Seduction.] 

The  Court  refused  to  admit  an  insolvent  out  on  bail,  the  de- 
tainer being  for  damages  in  an  action  of  seduction.  He 
O'Brikx         -  .  -  -  -        In.  II.  ]if.  446 

2. Lodging   proceeds  of  sale   in  Court,]    The  practice 

of  the  Court  of  Bankruptcy  is,  that  if  there  is  a  sale  after  the 
imprisonment  of  an  insolvent,  not  to  grant  a  bail  rule  until 
after  the  proceeds  of  the  sale  are  brought  into  Court  Me 
Dalton  -  ...  -  In.  I.  M.  716 

3. Surety.]    A  bail  surety  tendered  as  bail  imder  the  20 

&  21  Vic,  c.  60,  8.  186,  was  not  a  householder,  but  was  a  clerk 
to  an  English  firm,  and  was  liable  to  be  recalled  to  England  at 
any  moment:— Hcld^  a  valid  objection  to  the  bail.  He 
Browne In.  II.  3/.  371 


IKSOLVENCT  — CHABGE     AND     DISCHABGE  —  , 

Extending   time   for  filing  discharge.]    When  the  Court  has  j 
extended  the  time  for  filing  a  discharge  and  none  is  fiUd,  the 

Court  will  not  extend  the  time  further.     He  Roche  i 

[In.  II.  M.  106  I 


llS[aOI/V^NCY—OOVTl&iaT-.Appointment  of  Assignee.] 
Upon  an  application  being  made  to  postpone  the  appointment 
of  an  assignee  until  the  debtor,  who  had  been  arreeted  upon  a 
ea,  sa.  and  sent  to  prison,  and  neglected  to  file  a  schedule,  had 
taken  steps  to  set  aside  the  judgment^  the  Court  held  that  they 
would  receive  no  application  from  a  party  in  contempt.  In  re 
Walker In.  I.  M,  891 

in  SO  JdVB'NCY^COaTa— Order  to  review  Heport— Order 
for  lodgment  by  attorney  of  money  paid  him  for  costs.]  The 
Court  in  1667  made  an  order  reviewing  the  Chief  Clerk's 
Report  in  an  insolvency  of  1858,  and  the  solicitor  was  ordered 
to  lodge  the  sum  which  had  been  ]3aid  to  him  on  account  of 
costs     He  Gill         -  -  -  -         In.  I.  Jf.  168 

INSOLVEKCT— BISCHABGE  OF  IKSOLVEITT. 

1. Action  for  Breach  of  Promise  of  Marriage.]    When 

an  action  is  brought  against  husband  and  wife  for  breach  of 
promise  of  marriage  by  the  wife,  the  penal  section  of  the  Irish 
Bankrupt  and  Insolvent  Act  does  not  apply  against  the 
husband,  and  the  Court  will  not  remand  him  under  the 
discretionary  clause.    He  Rowland       -      In.  III.  Jf.  120 

2, Bringing    an   unfounded    action — Debt    fraudulently 

eontraeted.]  Where  a  jxirty  brings  an  action  that  appears 
of  a  very  frivolous  character,  and  the  plaintiff,  when  the 
cause  is  in  the  list,  withdraws  the  record;  and  where  he  is 
afterwards  arrested  for  the  costs  of  the  day,  for  which  he 
Eeeks  to  be  discharged  by  the  Insolvent  Court,  it  will  not  be 
deemed  to  be  a  debt  fraudulently  contracted.    He  Cokbot 

[In.  I.  Jf.  8 

3. Exorbitant    interest — Co-surety    fcith    insolvent — Cr<- 

ditor.]  When  25  per  cent,  is  charged  as  interest  on  a  loan, 
the  Court  will  not  treat  the  case  as  that  of  an  ordinary  trade 
character.  When  a  i>erson,  with  others,  is  joined  with  the 
insolvent  as  seciu-ity  to  a  third  party  for  that  third  party's 
debt,  such  person  is  not  a  creditor,  and  will  not  be  allowed 
to  opix>3e.      He  Btrxe  -  -  In.  III.  Jf.  603 

4. Indebtedness  of  insolvent  for  damages  in  an  artion 

for  malicious  prosecution — Evidence  of  malice — Absence  of 
opposing  creditor.]  An  action  of  malicious  proBeontion  hav- 
ing been  brought  into  the  Civil  Bill  Court,  a  decree  for  £20 
was  obtained.  On  the  defendant  coming  up  to  be  discharged 
as  an  insolvent: — Heldy  that  the  decree  should  be  taken 
as  evidence  of  the  malice  that  he  might  go  into  a  cafe  of 
mitigation.  The  absence  of  an  opposing  creditor  is  not  a 
bar  to  the  case  being  proceeded  with.    He  Fxbrall 

[d.  S.  III.  Jf  860 

6. Indemnity.]    The  indemnity  to  the  Official  Assignee 

imder  sec.  284,  refers  only  to  acts  previous  to  the  discharge 
of  the  insolvent.    He  Doyle        -  •       In.  IV.  Jf.  861 

6. Insolvent   contracting   debt   under   false   pretences — 

Trailer  giving  credit  after  being  cautioned — Condonation.] 
When  a  creditor  is  cautioned  as  to  the  propriety  of  giving 
credit,  yet  gives  it,  and  sometimes  is  paid  on  account  of  the 
debt,  the  Court  will  not,  at  his  suit,  remand  the  insolvent. 
If  goods  are  bought,  to  be  paid  for  in  cash,  and  the  creditor 
takes  a  bill  whidi  he  afterwards  renews,  that  is  a  condona- 
tion of  the  offence  of  contracting  the  debt  under  false  pre- 
tences.   HcK.B,    '  '  -  -       In.  III.  Jf.  4fi6 

7. Opposition  by  creditor  %cho  hetd  taken  civil  proceedings 

for  the  recovery  of  his  debt.]  Civil  bill  proceedings  for  re- 
covery of  debt  will  debar  creditors  from  opposing  discharge 
of  insolvent  with  reference  to  the  same  debtv    He  Kirewood 

[In,  IV,  Jf.  861 

8. Opposition  of  creditor  charging  high  interest]    An 

insolvent  was  discharged  when  the  only  creditor  opposing 
his  discharge  was  a  money-lender  who  lent  money  to  him  at 
an  exorbitant  rate  of  interest.    He  Home         In.  I.  Jf.  443 

9. Opposition  of  creditor  to  discharge — Circumstances 

under  which  debts  were  contracted.]  Debts  amounting  to 
more  tlian  £5,000  apixared  on  the  schedule  ql  th^  insolvent 
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nrSOLYBNCT-DISCHABGE    OF    INSOLVSNT-eon. 

who,  personally-,  owed  but  one  of  the  debts;  the  remainder 
traa  due  on  accommodation  bills  aocepted  by  him  for  his  father. 
The  Bank  of  Irdand  opposed  his  disoharge.  Their  debt  (£21) 
Tras  second  on  the  schedule: — Held,  that  their  opiX)eition 
failed  because  they  did  not  show  that  the  insolyent  when  he 
accepted  the  bill,  had  any  idea  that  he  or  his  father  would 
not  be  able  to  meet  it.    He  Mara  -       In.  III.  Jf.  158 

IHSOIiVENCT— ESTATE. 

1- BUI  of  Male — Making  away  with  properij/.']  An  in- 
solvent, immediately  after  executing  a  bill  of  sale  <^  the 
greater  jxirtion  of  his  property,  purchased  goods  ftt)m  a  credi- 
tor. The  Court  adjourned  the  case  for  the  purpose  of  having 
the  property  which  passed  under  the  bill  of  sale  brought  in. 
In  re  KsOGH In.  I.  M,  691 

8. FtUure  acquired  property.]    'When  the  mother  of  an 

uisolvent  effects  a  policy  of  insurance  on  her  life  for  the  benefit 
of  her  children,  share  and  share  alike,  the  amoimt  on  her  death 
to  be  paid  to  her  son,  who  in  the  meantime  becomes  insol- 
vent, and  nothing  with  regard  to  the  policy  appears  in 
hiB  schedule ;  upon  her  death  the  assignees  are  not  entitled  to 
receive  the  amount.    In  re  Hannon      -  -    In.  I.  M.  8 

3. Future   acquired  property— Discharge    of  intolvenl 

under  3  A  4  Vic,  e.  107.]  The  proceeding  under  the  20  &  21 
Vic,  c.  60,  as  to  oomi)elling  an  insolvent  who  has  not  obtained 
an  absolute  discharge,  to  apply  future  acquired  property  in  pay- 
ing his  debts,  does  not  apply  when  the  discharge  took  place 
under  the  3  &  4  Vic.  c.  107.    Anon.  In.  II.  M.  25 

4. Property  passing  to  assignees— Appointment— Insol- 

rrn/.]  A  share  of  leasehold  property  was  appointed  under  a 
power  in  a  settlement  to  one  of  the  objects  of  the  jxiwer  who 
had  been  an  insolvent:— J7e2(f,  that  it  did  not  pass  to  the 
assignees.    Stbatton  r.   Mxjbphy  -       [E.  I.  If.  578 

5. Surplus  in  insolvency— Interests  on  debts — Revesting 

OrderJ]  The  old  rule  in  insolvency  cases  of  not  allowing 
interest  on  debts  after  filing  the  i>etition  is  now  set  aside  by 
the  20  &  21  Vic,  c.  60,  s.  304 ;  and  where  there  is  a  surplus, 
interest  will  be  allowed  in  insolvenpy  as  well  as  in  bankruptcy. 
"Without  notice  to  tlie  insolvent  the  CJourt  will  not  re-vest  his 
esstate  in  his  assignees  under  a  deed.    In  re  Slatob 

[In.  III.  AT.  138 

6. Vnappoinied  property  of  deceased  wife  of  insolvent 

^Hight  of  ehUdrenJ]  When  a  mother,  whose  husband  is  then 
insolvent,  dies  without  apjwinting  a  sum  of  money,  her  own 
property,  and  a  suit  for  a  settlement  thereof  on  the  children  has 
not  been  commenced  before  her  death,  the  money  becomes 
the  property  of  her  husband's  creditors,  and  the  Court  will  not 
make  thereout  a  provision  for  the  infant  children.  lie 
Thomas la-  H-  -V.  62 

IH80LVENCT— EXAMINATION. 

1. Before  adjudication  of  insolvent  who  is  in  prison."] 

When  an  insolvent  is  in  jirison  under  a  ea,  sa.  the  Court  will 
not  order  him  to  bo  brought  up  before  the  day  appointed  for 
hearing  the  petition,  although  the  object  be  to  inquire  after 
property.    Me   Walkeb  -  -  In.  II.  M.  247 

2. Insolvent  should  be  examined  last—Oovcrncss  not  a 

servant  within  see.  249.]  An  insolvent  is  always  the  last 
witness  examined  at  the  hearing  of  his  i)etition.  A  gover- 
ness is  not  a  "servant"  within  the  meaning  of  the  249th 
section  of  the  Act.    In  re  Chbistian      -      In.  IV.  M.  661 

IE80LVBHCT— PETITION— ffeaWn^  of  petition  of  in- 
soltenif  notwithstanding  notice  of  adjournment  served  on 
creditors— Omission  of  creditors  from  schedule — Dismissal  of 
petition.]  The  hearing  will  not  be  postponed,  although  the 
insoWent  serves  on  all  his  creditors  a  notice  that  he  will, 
when  his  petition  oomes  on  for  hearmg,  apply  for  an  adjourn- 
ment with  a  view  to  have  omitted  creditors  placed  on  the 
schedule.  The  petition  will  be  dismissed  when  a  creditor, 
to  whom  a  debt  is  due  on  foot  of  bill  of  exchange,  has  been 
omitted  from  the  soliedule.     i?cANON.       -       In.  II.  Af.  138 


INSOIiVENCT— BEMAND.  - 

1. Adjournments  with  a  view  to  settling  with  opposing 

creditors.]    Adjournments  with  a  view  to  settling  with  hostile^ 
creditors  will  not  be  permitted,  such  a  course  being  contrary 
to  the  proper    administration    of    the    insolvent    code.      lie 
Lanolet  ....  In.  II.  M.  385 

2. Bringing  an  unfounded  action — Mistaken  identity.] 

An  insolvent  who  brought  an  imfounded  aotion,  and  neglected 
to  accept  an  interview  with  the  defendant  with  a  view  to  define 
his  identity,  and  whose  costs  in  the  action  caused  his  insolvency, 
was  remanded  for  twelve  months.    In  re  Ardbby 

[In.  I.  M,  459 

3. Debt  contracted  by   insolvent   by  breach  of  trust-^ 

English  and  Irish  Bankruptcy  Law.]  An  insolvent  was  re- 
manded for  nine  months  for  having  fraudulently  contracted  a 
debt  to  his  employers  by  means  of  a  breach  of  trust.  lie 
Bbown      .....  In.  II.  M,  428 

4. Contracting  debt  and  pledging  puf chased  property.] 

An  insolvent  who  contracted  a  debt  without  necessity,  and 
pledged  the  property  purchased,  was  remanded  for  twelve 
months.    Be  Wbekes      ...  In.  I.  M,  406 

6. Fictitious  business — Obtaining  money  from  collector — 

Exorbitant  interest.]  An  insolvent,  who  carried  on  a  fic- 
titious business,  contracted  a  debt  by  causing  a  party 
employed  as  collector  to  lodge  money  as  security,  and 
charged  an  exorbitant  rate  of  interest,  was  remanded  for 
twelve  months.    Be  Neaglb  -        .  In.  I.  M.  475 

6. Frivolous  action  after  an  apology — Costs  of  non-suit 

— Promotion  of  Bubble  Companies,]  When  an  insolvent 
brings  an  aotion  for  alleged  slander  and  lays  the  venue  in 
a  distant  county  after  an  ample  apology  is  given,  and  then 
when  the  venue  is  changed  to  Dublin,  does  not  proceed  with 
the  action,  the  costs  of  a  non-suit  in  such  a  case  will  be 
deemed  to  be  a  debt  fraudulently  contracted.  A  debt  incurred 
in  the  promotion  of  a  Bubble  Company,  where  the  promoter 
has  no  means  whatever  of  his  own  to  pay  it,  will  be  held 
to  be  a  debt  fraudulently  contracted.  Obtaining  forbearance 
from  a  creditor  on  the  allegation  that  a  laiige  debt  was  due 
to  the  insolvent,  which  he  does  not  return  in  his  schedule, 
will  be  grounds  for  a  remand  for  twelve  months.    Be  Hoarb 

[In.  I.  M.  84 

7. Hiring  property — Bef using   to  return  it — VcxcUious 

Litigation.]  A  publican  hired  a  tent  upon  an  expresB  written 
undertaking  to  return  it  in  good  order  within  a  certain  time, 
and  paid  £5  for  the  hire  of  it.  He  did  not  return  it,  and  was 
sued  for  the  amount.  He  filed  a  sham  defence  and  became 
insolvent.  On  opposition  by  the  owner  of  the  tent: — Held, 
that  the  insolvent  should  be  remanded  for  eighteen  months. 
Be  O'RoUBKB  -  -  -  -  In.  II.  M.  137 

8. Indebtedness  for  damages  in  action  for  breach  of 

promise  of  marriage.]  Although  the  statute  empowers  the 
Court  to  remand  for  two  years  an  insolvent  who  seeks  a  dis- 
oharge from  a  debt  under  a  judgment  obtained  against  him  for 
breach  of  promise  of  marriage,  and  although  the  amount  oi  the 
verdiot  and  the  condition  in  life  of  the  parties  are  the  basis  on 
which  the  Court  must  found  its  decision,  yet,  where  there  was 
not  any  misconduct  or  aggravating  circumstances  on  the  insol? 
vent*s  part,  the  remand  -was  confined  to  four  months.  Be 
Behan       -  .  -  .  .  In.  II.  M.  389 

9. Insolvent  making  away  with  property— Bill  of  sale.] 

When  an  insolvent,  in  order  to  secure  an  antecedent  debt,  exe- 
cutes a  bill  of  sale  of  all  his  chattels  which  remain,  however, 
in  his  order  and  disposition,  the  Court  will  direct  that  they 
shall  be  sold  for  the  benefit  of  the  creditors,  aAd  will  under  sec. 
220  remand  the  insolvent  for  making  away  with  property.' 
Be   RoNATNB         ...  -  In.  II.  M.  161 

10. Insolvent  as  commission  agent  fraudulently  obtaining 

goods.]  Where  a  commission  agent  obtains  goods  to  be  sold 
on  commission,  and  sells  them  in  his  own  name,  and  does  not 
pay  for  them,  the  case  will  be  dealt  with  as  a  breach  of  trust 
and  the  insolvent  will  be  remanded.      In  re  Chbtstib  T 
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lNBOLVaNOY-BJBMAND-«m//«i«l. 

U. Making  away  with  property—Raititiff  money  at  loan 

oMeet.l  Where  an  inflolvent,  though  earning  good  wages,  bor- 
rowed money  from  loan  offices,  and  when  a  decree  was  made 
against  him,  made  away  with  his  property,  the  Court  marked 
its  censure  on  (his  conduct  by  further  remanding  him  in 
prison,    lie    Rbddt  .  -  -  In.  I.  M.  168 

la. Opposition  to  insolvent  on  ground  Of  vexatiout  liti- 

gation— Action  krought  under  advice  of  couniel^-Making  aioay 
with  property.}  When  Counsel  advises  that  there  are 
grounds  for  damages  in  an  action  for  breach  of  contract 
and  for  a  malicious  prosecution,  though  the  verdict  be  given 
against  the  plaintiff,  and  the  defendants  are  put  to  costs, 
the  Court  will  not  remand  for  vexatious  litigation.  When 
long  before  the  insolvency,  houses  were  assigned  to  the  insol- 
vent's family,  the  Court  would  not  remand  for  making  away 
with  property,  but  left  assignee  to  go,  if  so  advised,  before 
a  Court  of  Equity.    Jte  Bakbr  -  In-  HI*  M,  120 

13. Representations  by  insolvent  as  to  means.}  Repre- 
sentations made  as  to  the  insolvent's  means  of  paying  debts  con- 
tracted, and  obtaining  forbearance,  although  these  representa- 
tions are  untrue,  are  no  ground  of  remand,  if  he  believed  he 
would  have  the  means  of  payment.      Jn  re  Dillon 

[In.  I.  M.  092 

14.  — Fexoiunif  defence  hy  insolvent  to  an  aetionSuing 
for  more  than  is  really  due.}  When  a  defendant  is  served 
with  a  writ  for  more  than  he  owes,  and  he  brings  it  to  an 
attorney,  and  tells  him  to  defend  it,  or  give  a  consent 
for  judgment  as  he  thinks  proper,  and  he  gives  it  to  the 
Counsel,  who  takes  a  frivolous  demurrer,  and  afterwards  a 
consent  for  judgment  is  given  for  the  sum  really  due,  he  will 
not  to  be  remanded  for  a  vexatious  defence.    In  re  Mubpht 

pn.  IV.  M.  276 

XNSOLVBKCT-BB-VBSTIFG   OBDBB. 

1. Annuitant   in   possession   of   insolvent's   property— 

Reference  to  Chief  Clerk  —  Deaih  of  annuitant  pending 
reference.}  An  annuitant  continued  for  some  years  in  posses- 
sion of  an  insolvent's  property  when  a  creditors'  assignee  was 
appointed.  On  an  order  of  Reference  to  the  Chief  Clerk  to 
make  his  report  being  made,  he  found  that  the  annuitant  was 
fully  paid  and  had  some  money  in  his  hands.  The  annuitant 
died  shortly  before  the  report  was  presented.  The  Court  was 
now  asked  to  make  a  re-vesting  order  upon  the  sum  which  was 
found  due  being  lodged  in  Court;  this  was  done  and  it  was 
directed  that  a  personal  representative  should  be  raised  to  the 
annuitant    Me   Babbett  -  -.         In.  I.  M.  168 

2. Heir  ai  Law — Insolvent  tenant  in  tail — Ejectment.} 

The  Court  will  not,  on  the  application  of  the  heir  at  law  of  a 
deceased  insolvent  tenant  in  tail,  make  a  re-vesting  order 
though  the  sdiedule  debts  have  been  paid,  but  will  leave  him  to 
bring  his  ejectment  against  the  parties  in  jxwsession  of  the 
property.  The  assignees  are  not  necessary  parties  to  the  eject- 
ment    In  the  matter  of  Montgombbt      -      In.  IV.  M.  69 

XBSOLVBNCT-^OHBDTTLB. 

1. Imperfect  schedule  filed  by  insolvent— Dismissal  of 

petition—Filing  a  new  schedule.}  When  the  absence  of  bookb 
and  documents  causes  a  schedule  to  be  prepared  so  imperfectly 
as  not  to  give  a  true  account  of  the  insolvent's  dealings,  but 
during  the  inrestigation  of  the  case  there  are  disclosed  facts 
which  will  enable  the  solicitor  to  prepare  a  more  correct 
schedule,  the  Court  will,  without  dismissing  the  petition,  allow 
such  a  schedule  to  be  filed.    He  TbaIn    -    In.  Zl.  M.  247 

2. Making  away  with  property —  Reference  to   Chief 

Clerk.}  Where  the  schedule  was  unsatisfactory,  and  pro- 
perty had  been  assigned  by  the  insolvent  pending  litigation, 
the  matter  wa«  referred  to  the  Chief  Clerk  to  vouch  and  report 
In  re  HoruNS      •   .       .  .  .  In.  I.  M.  761 


INSOLVBirCY-BCHBDniiB-  cmlinued. 

8. Omission  of  a  debt  from  the  insolvent'* s  schedule— 

20  &  21  Vic,  c.  60,  ss.  212,  232.]  The  20  &  21  Vic,  c.  60, 
8.  212,  discharges  an  insolvent  only  from  sudi  debts  as  are  re- 
turned on  the  schedule,  and  the  "omission,  mistakei,  or  mis- 
description" mentioned  in  sea  212,  is  an  omission,  mistake 
or  misdescription  of  something  in  the  description  of  a  debt 
returned  on  the  schedule      Dablbt  v.  M'Domnbll 

l<^  B.  III.  M.  22 

INSOLVEKCT— 8BCOin>  INSOIiVBlTCT. 

1* Imprisonment  at  the  same  time  under  different  cus- 
todies— Habeas  corpus.]  An  insolvent  was  at  first  detained 
in  the  custody  of  the  County  Sheriff  when  he  filed  his  petition 
and  schedule.  Being  now  m  a  different  custody,  his  solicitor 
applied  to  have  him  heard  upon  his  first  petition  and  dis- 
charged, so  that  he  might  file  a  new  petition  as  to  newly  con- 
tracted debts.  A  difficulty  having  arisen  as  to  that  course,  he 
was  brought  up  on  a  writ  of  hcAea^  corpus,  and  discharged 
under  the  first  petition,  and  then  the  County  Sheriff  disdiarged 
him  from  custody.    Anon.         -  -  In.  II.  M.  301 

8. Insolvent  contracting  new  debts — Opposition  on  special 

grounds.}  When  an  allocation  has  been  made  in  a  former 
insolvency,  and  new  debts  have  subsequently  been  contracted, 
the  first  allocation  will  not  be  interfered  with,  but  a  new  one 
will  be  made.  If  ca^editors  oppose  on  special  grounds*  the 
Court  will  deal  with  the  case  regardless  of  consequences. 
i?e  A.  B. In.  III.  M.  314 

3. Pending  an  allocaiion.}  An  insolvent  will  be  dis- 
charged from  debts  contracted  pending  an  allocation  made 
under  a  previous  insolvency-,  creditors  being  allowed  to  apply 
afterwards,  if  they  pleased,   for  a  second  allocation.    Akon. 

[In.  II.  M.  885 

INSOLVEBCY^SBBVICB  — 7fM««cu?ii<  description  of 
creditors  in  the  schedule— Service  of  order  for  hearing — Cre- 
ditors non-resident  in  the  United  Kingdom— Amount  of  Bail 
Rule.}  When  a  creditor  is  described  merely  as  residing  in 
London,  service  of  the  order  for  hearing  on  a  person  of  that 
name  in  London  will  not  be  deemed  good  service,  unless 
enquiiy  has  been  made  at  the  residence  of  that  creditor  at  the 
date  of  contracting  the  debt,  to  ascertain  whither  he  has  gone. 
When  creditors  reside  out  of  the  United  Kingdom,  it  will  bs 
necessary  to  asoeyiain  if  they  have  any  agent  or  representative 
here  ujxm  whom  service  may  be  effected.  When  debts  are 
all  returned  as  admitt<xl,  it  is  all  the  more  necessary  that 
service  of  the  order  of  hearing  should  be  perfect    Re  Tbatx 

lln.  II.  M.  197 

IB8PECTI0N   AKD    IBTEBIM   PBBSBBVATIOV 
OP  PBOPBBTT. 

See  Pbaoticb— Inspbction  and  Intbbix  Pbxsbbtation 
OF  Pbopbbty. 

IKBTTBANCE. 

1. Fire— Arbitration  clause— Construction— Action-Stay'^ 

ing  proceedings— C.  L.  P.  A.  Act,  1856,  see.  14.]  A  policy  of 
fire  assurance  was  conditioned  tliat  the  assured  should,  if  the 
goods  were  consumed,  furnish  an  account  of  the  loss  or 
damage,  and  should,  if  required,  prove  said  account;  that, 
if  any  difference  should  arise  touching  loss  or  damage,  the 
same  should  be  submitted  to  arbitration,  and  that,  if  a  fraudu- 
lent claim  were  made  in  respect  of  alleged  loss  or  damage, 
the  policy  should  be  null  and  void,  and  the  assured  should 
forfeit  compensation.  The  goods  subject  to  the  poli<^  having 
been  burned  on  September  17th,  the  assured  informed  the 
assurers  on  the  18th  of  the  fire,  and  on  the  23rd  furnished  his 
estimate  of  loss,  but  was  not  required  to  prove  the  same.  The 
premises  were  examined  on  behalf  of  the  assurers  23  days 
after  the  fire.  The  claim  not  havmg  been  adjusted,  an  action 
was  threatened  on  November  22nd,  and  further  correspondence 
took  place  resjiectiug  the  service  of  a  summons  and  plaint 
On  December  13th  the  writ  was  issued^  and  on  December 
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INST7BAJTCB  -eontinHed. 

19th  the  defendants  offered  a  sum  less  than  that  ckimed  for 
oompensation,  and  for  the  first  time,  suggested  arbitration. 
Hie  defendants  having  applied  that  the  prooeedings  be  stayed 
under  the  C.  L.  P.  A.  Act,  1856,  seo.  U:—Held,  that  the 
motion  should  not  be  granted.  Per  Pigot,  C.B.,  Fitzgerald 
and  Hughes,  B.B. : — ^If  it  were  intended  by  the  applicant  to 
raise  a  question  of  fraud  by  reason  of  a  wilfully  exaggerated 
cbim,  the  action  should  not  be  stayed.  Per  Pigot,  O.B. : — 
Persons  who  are  desirous  of  taking  advantage  of  an  arbitration- 
clause  in  a  contract  should  so  intimate,  at  the  earliest  possible 
moment,  in  the  ordinary  course  of  business.  The  applicants 
were  bound  to  show,  but  had  failed  to  do  so,  that  at  the  time 
the  writ  was  issued  they  had  been  willing  to  refer  the  matter 
in  dispute.  Per  Hughes,  B.  : — ^The  period  at  which  the  appli- 
cant's willingness  to  arbitrate  should  be  shown  to  have  existed, 
was  when  they  first  became  aware  of  the  action  being  brought ; 
this  had  been  shown,  and  they  had  exercised  due  promptitude. 
Qwgre,  whether  the  plaintiff's  ckim  should  have  been  proved 
in  the  manner  jirescribed  by  the  policy,  as  a  condition  pre- 
cedent to  adjustment  by  arbitration  ?  Doolet  v.  The  London 
Assurance  -  -  •  -  -        E.  VI.  31 

2. Fire — Conditions — Ineendiar%afn.Z    H.   M.    set    fire 

to  his  house,  and  the  fire  spreading  burned  the  adjoining  pre- 
mises belonging  to  the  plaintiff,  which  were  insmred.  A  con- 
dition of  the  policy  provided  that  the  company  should  not  be 
liable  for  loss  or  damage  "occasioned  by  or  in  oonsequenoe 
of  incendiarism": — Heldj  that  the  plaintiff  could  not  re- 
cover on  the  x>olicy,  as  the  fire  was  directly  occasioned  by 
and  in  consequence  of  H.  M.'s  act  of  incendiarism.  Walker 
r.  The  London  and  Provincial  Fire  Insurance  Co. 

[E.  D.  ZXII.  84 
8. Fire — Extmption  from  liability  in  case  of  incen- 
diarism— Svidenee—Burden  of  proof^Misdirection — New  trial 
— Judicature  Act,  s.  48,  sched.  r.  32.]  In  an  action 
upon  a  fire  policy  to  recover  the  value  of  hay,  which  had  been 
destroj-ed  by  fire,  the  company  pleaded  a  condition  in  the 
policy  exempting  them  from  liability  in  the  event  of  the  in- 
sured property  being  destroyed  by  the  act  of  an  incendiary, 
and  averred  that  the  fire  had  been  wholly  caused  by  an  in- 
cendiary. At  the  trial  it  appeared,  in  cross-examination  of 
the  witness  iiroduoed  for  the.  plaintiff,  that  proceedings  had 
been  taken  by  the  company  in  the  name  of  the  plaintiff,  to 
obtain  compensation  imder  the  Grand  Jury  Act,  on  the  ground 
that  the  fire  was  malicious,  and  that  the  plaintiff,  at  the  in- 
»tance  of  the  company,  had  signed  the  necessary  notice  of 
application  for  such  comi)en8ation,  and  that  these  proceedings 
resulted  in  the  Grand  Jury  finding  that  the  injury  was  ma- 
licious, and  awarding  a  sum  for  compensation,  less  however, 
than  the  value  of  the  property,  and  which  the  plaintiff  re- 
fused to  accept.  The  Judge  at  the  trial,  at  the  close  of  the 
plaintiff's  case,  having  directed  a  verdict  for  the  defendants, 
holding  that  the  plaintiff  was  estopped,  by  the  proceedings 
before  the  Grand  Jury,  from  denying  that  the  fire  had  been 
malicious  i—Held,  (1)  that  this  was  a  misdirection ;  (2)  that  the 
32nd  sdied.  rule  did  not  apply,  so  as  to  deprive  the  plaintiff  of 
the  right  to  a  new  trial.  {Diss.  Morris,  C.J.)  Ihe  opera- 
tion  of  the  32nd  sched.  rule,  as  controlled  by  section  48  of 
the  Judicature  Act,  discussed  and  explained.  SlcUtery  v. 
ZhMin  db  Wicklow  Railicay  Co.  (3  App.  Cas.  1155),  considered 
and  a])plied.    O'Brien  v.  West  of  England  Insurance  Co. 

[0.  A.  XIX.  17 

* Fire— Insurable    interest,     what    conslitutes.}       A. 

va^  to  enter  into  partnership  (for  which  purpose  a  deed 
wsM  afterwards  to  be  executed)  to  carry  on  the  business  on  cer- 
tain premises  with  B.  who  had  mortgaged  the  premises  to 
('.  No  deed  of  partnership  was  executed,  and  C.  refused  to 
allow  A.  to  enter  into  possession  of  the  premises,  unless  he 
would  insure  the  goods  thereon  against  fire.  This  A.  did, 
and  entered.  The  goods  were  destroyed  by  fire:— ffcW,  that 
A.  had  such  an  interest  as  entitled  him  to  effect  the  policy 
of  insurance.    James  r.  The  Rotal  Insurance  Co. 

[C.  P.  IX.  194 


INSUBANCE  -continued. 

5. Fire — Pleading — JCmbarrassing  reply — Defence  nega^ 

living  delivery  of  notice  or  accounf,  as  conditioned — Reply 
that  defendants  had  knowledge  of  matters  to  he  noti/ted,  and 
by  their  acts  excused  and  prevented  the  plainti/f  from  giving 
notice,']  In  an  action  on  a  policy  of  fire  insurance  the  de- 
fendants pleaded  that  the  policy  was  subject  to  a  condition 
requiring  the  plaintiff  to  give  notice  of  the  fire  and  to  deliver 
.an  account  of  tlie  loss  within  15  days,  which  condition  was 
not  complied  with.  The  plaintiff  pleaded  by  way  of  reply, 
that  the  defendants,  through  their  agents,  had  full  knowledge 
within  said  15  days  of  tlie  fire,  and  amount  of  loss,  "  and  that 
Dlaintiff  was  excused  and  prevented  by  the  acts  and  conduct 
of  the  defendants  from  gi^-ing  the  notice" :— Held,  that  the 
reply  was  embarrassing,  and  should  be  amended,  by  sub- 
stituting for  the  latter  paragraph  an  averment  that  the  de- 
fendants, having  such  knowledge,  excused  the  plaintiff,  by 
their  acts  and  conduct,  from  giving  the  notice.  Durkan  v. 
The  Alliance  British  and  Foreign  Live  and  Fire  In- 
surance Co.    -  -  -  -  Q.  B.  D.  XV.  86 

6. Life — Accident  —  Condition — Instantaneous  death — 

Impossibility  of  giving  notice  under  the  conditions.]  A  jwlicy 
of  insurance  against  death,  or  injury  from  accident,  contained 
a  condition  precedent,  that  in  the  event  of  any  accident, 
fatal  or  not,  notice  must  be  given  of  the  accident  at  tlie 
chief  office  of  the  company  in  London  within  seven  days 
after  the  occurrence  of  the  accident.  The  summons  and  phiint 
on  the  policy  averred  that  the  deceased  met  with  an  accident 
and  died  immediately,  and  his  death  was  the  instantaneous 
result  of  the  occurrence  j  and  that  it  was  therefore,  by  the 
aot  of  God,  impossible  to  have  delivered  within  seven  days 
after  the  occurrence  the  notice  in  the  condition ;  and  that  no 
other  person  having  knowledge  of  the  existence  of  the  policy 
had  within  seven  days  any  knowledge  or  notice  of  the  acci- 
dent:— Held,  on  demurrer,  that  the  condition  was  not 
discharged  by  the  act  of  Grod,  whidi  made  death  instantaneous, 
and  the  demurrer  should  be  allowed.  Gamble  v.  The 
Accident  Insurance  Co.     -  -  -     B.  IV.  M.  272 

7. Life — Concealment    of   material    fact — Sale   of   life 

policy — Fraud."]  In  a  suit  to  set  aside  because  of  fraud  and 
fraudulent  concealment  of  a  material  fact,  an  agreement  to 
assign  ajwlicy  of  insurance,  the  Court  ought  not,  in  the  absence 
of  fraudulent  concealment  or  active  misrepresentation,  to  inter- 
fere on  the  single  ground  that  one  party  to  the  agreement 
knew  a  fact  which  had  some  influence  on,  and  of  which  the 
other  was  ignorant.    Thompson  v.  Lambert 

[B.  II.  M,  369 

8. Lifo^Injunction — Action    on     policy     fraudulently 

e^ectedr—Assignee^-^  &  31  Vic,  c,  144.]  A  policy  of  insur- 
ance was  effected  by  A.  and  assigned  to  B.,  who  sued  the  com- 
pany in  his  own  name  under  30  &  31  Vic,  o.  144.  The  defen- 
dants at  law  filed  a  bill  in  Chancery  to  have  the  policy  delivered 
up  to  the  canceller,  and  to  stay  the  action  on  the  ground  of  A.'8 
fraud  in  effecting  it.  The  defendant's  answer  denied  all  know- 
ledge of  the  fraud.  A  motion  for  an  injunction  to  restrain  the 
action  at  law  was  refused.  Scottish  Amicable  Assurance 
Society  v.  Fuller  -  -  -        V.  C.  I.  3f.  777 

9. Life — Injunction — Action     on     policy.]       B.     died 

pending  a  contract  for  an  insurance  on  his  life.  He  has  become 
transferee  from  C.  of  ihe  proposal  which,  because  originally 
made  by  C,  did  not  contain  the  conditions  which  had  1>eon 
infringed,  and  the  non-observance  of  which  would  have  lieen 
a  defence  to  an  action  on  the  policy.  B.'s  personal  repre- 
sentative sued  on  the  contract: — Held,  that  the  action  phoMld 
be  restnuned  by  injunction.    Hancock  v.  Macnamara 

[O.  II.  M.  68 

10. Life — Proposal — Fraudulent     suppression — Misrc- 

presentation — Action  at  law  by  assignee  of  policy — Injunction 
— Concurrent   jurisdiction — Question   for  jury— Discretion  of 
Court.]    For  the  purpose  of  effecting  a  life  policy  a  proposal 
was  made  to  an  insurance  company  containing  a  declaration   ^ 
which  was  to  form  the  basis  of  the  contract,  that|f  aW^ptWV  I  f> 
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averment  were  made  in  the  proposal  or  in  angwer  to  questions 
put  by  the  company's  medical  officer,  the  policy  should  be  void. 
A  bill  having  been  filed  by  the  company  for  the  cancellation  of 
the  policy,  as  having  been  obtained  by  fraudulently  misstating 
in  the  proposal  tliat  the  life  had  not  been  proposed  to  an^l 
rejected  by  any  other  office,  and  in  answer  to  the  medical 
officer  that  the  assured  was  of  temperate  habits,  a  motion  was 
made  to  restrain  an  action  at  law  ui)on  the  policy,  brought  by 
an  assignee  thereof: — Heid^  that  the  Court  had  full  jurisdic- 
tion to  restrain  the  action,  but  that  the  case  would  be  more 
suitably  tried  at  law  before  a  jury ;  and  so,  that  the  motion 
should  be  refused.  Life  Absociation  of  Scotland  v. 
M^Blainb B.   IX.  41 

11. Marine — Xam^s   of  underwriters  not  expreaaed  in 

policy — Registration  of  association  for  mutual  insurance — II- 
legal  company — Power  of  attorney — Covenant — Failure  of 
consideration — Uncertainty  of  contract — Stamps — ^25  &  26  Vic, 
c,  89,  «.  4—30  &  31  Vic,  c.  23,  *.  7.]  U.,  the  manager  of  two 
incorix)rated  associations  for  mutual  marine  insurance,  received 
a  telegram  and  letter  from  D.,  offering  a  vessel  for  insurance 
in  the  amount  of  £600  in  each  of  said  associations,  and  rep^'.B-l 
by  telegram  that  the  vessel  would  be  accepted  for  insurance  in 
the  amount  of  £500  in  each  of  said  associations,  at  the  tnjiv 
time  forwarding  a  form  of  tender  to  be  filled  up.  D.  filled  up 
the  form  without  inserting  the  amount  of  the  sums  for  which  the 
insurances  were  to  be  effected,  the  amount  of  the  estimated 
premiums  being  also  left  in  blanks,  and  thereby  authorised  C. 
to  enter  his  (D.'s)  name  as  member  of  the  associations,  pursu- 
ant to  their  existing  or  any  subsequent  rules,  which  he  agreed 
to  abide  by;  and  having  signed  the  form  he  retiuned  it  to  C, 
writing  therewith  that  he  hoped  there  would  be  no  difficulty 
in  getting  £1,500  on  the  vessel.  C.  thereupon  procured  and 
sent  to  D.  two  policies  of  insurance  on  the  vessel  for  £500  in 
each  of  the  associations,  subject  to  the  payment  of  an  estimated 
premium  of  £12  i)er  cent,  per  annum,  and  of  such  additional 
premiums  as  sliould  be  required,  as  provided  by  the  rules 
annexed  to  the  ix)licies  and  forming  part  thereof.  The  policies 
were  executed  by  0.,  purporting  to  be  per  procuration  of  the 
several  members  of  the  associations;  but  the  names  of  the 
underwriters,  who  consisted  of  more  than  twenty  persons, 
were  not  specified  in  the  policies  as  required  by  30  &  31  Vic, 
c  23,  8.  7,  nor  were  the  associations  registered  as  required  by 
35  &  26  Vic,  c.  89,  s.  4.  Subsequently,  in  April,  1874,  D. 
executed  a  deed  poll,  signed  by  the  several  underwriters  of 
both  associations,  but  bearing  a  stamp  for  only  a  single  power 
of  attorney,  whereby,  after  stating  that  the  parties  thereto 
were  members  of  said  associations,  C.  was  appointed  their 
manager,  and  their  and  each  of  their  attorneys  to  sign  or  under- 
>mte  policies  of  insurances  on  vessels  belonging  to  them  or  any 
of  them ;  to  sue  for  the  premiums,  &c. ;  and  to  draw  upon 
them  resi)ectively  for  contributions,  &c.,  when  surfi  sliould 
become  due  to  or  from  any  of  them  respectively  by  reason  of 
any  insurance;  and  whereby  the  parties  then  covenanted  to 
pay  such  manager  all  contributions  which  he,  by  the  existing  or 
any  futm-e  rules  of  the  associations,  or  either  of  them,  ehould 
be  empowered  to  le\y.  The  only  rule  in  that  behalf  empowered 
the  manager  to  levy  calls  of  CMie-fourth  of  the  estimated  aimual 
rate,  t.c,  the  rate  or  quantity  of  the  sum  assured  by  such  mem- 
ber ;  and  by  the  ix)licie8  the  insurers  bound  themselves  to  con- 
tribute, each  one  according  to  the  rate  and  quantity  of  his  sum 
therein  assured.  J),  afterwards  presented  a  petition  for  arrange- 
ment with  his  creditors,  whereupon  C.  tendered  a  proof  of  debt, 
ckiming  in  his  capacity  of  manager  of  the  associations  a  sum 

due  to  them  in  respect  of  calls  for  premiums  on  the  policies : 

Held,  that  the  policies  were  void  under  30  &  31  Vic,  c  23,  s. 
7,  by  reason  of  the  names  of  the  underwriters  not  having  been 
expressed  therein ;  that  the  associations,  as  being  for  mutual 
insurance,  had  for  their  object  the  "  acquisition  of  gain,"  within 
the  meaning  of  25  &  26  Vic,  c  89,  s.  4,  and  therefore  not  having 
been  registered,  were  illegally  constituted,  and  could  not  appoint 
an  agent  to  contract  in  their  behalf;  tliat,  even  if  the  aseocia- 
tioas  V.  ere  legally  constituted,  the  arranging  debtor  would  not 
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be  bound  by  his  covenant  in  the  deed  (even  if  it  had  been  snf' 
ficiently  stami)ed)  as  the  consideration  for  it— the  obtaining  of 
valid  policies — ^had  failed,  and  as,  if  regarded  as  an  independent 
contract,  it  was  for  sea  insurance,  and  therefore  invalid  under 
^  &  31  Vic,  c.  23,  s.  7,  by  reason  of  the  rules  not  being  ex- 
pressed in  the  policy,  and  as  the  amount  payable  for  calls  was 
not  fixed  or  ascertained  fo  as  to  constitute  a  provable  debt; 
and  that  the  documents  dehors  the  iwlicies  and  deed,  if  regarded 
as  evidence  of  an  independent  contract,  in  addition  to  being 
subject  to  like  objections,  showed  no  concluded  agreement  in 
consequence  of  the  amounts  being  unsettled,  and  could  not  be 
referred  to  in  evidence  because  unstamped.    In  re  D. 

[B.  XI.  97 

Assignment — Bankruptcy— Interpleader         -  XI.  73 

See  Practice — Common  Law— iNTKBPLEADEn.   6. 

^Life  policy— Action  on— Pleading  •        II.   If.   211 

See  Pbacticb— Common  Law — Pleading.   17. 

Order  and  Disposition. 

Sec  Bankbuptct— Obdeb  and  Disposition.    2,  3. 
Plate  Glass— Malicious  injury — Compensation — Owner 

[XXVII.  ue 

Sec  Malicious  In j cries.    2. 

Pleading  ....         vil.  J/.    400 

Sec  Pbactice— Common  Law— Pleading.  70. 

• IVemiums — ^Interest  on  money  advanced  for  jravnieut  of 

LI*  M.  731 
Sec  Intebkst.  1. 

INTEBEST. 

!•• Annuity  charged   on   lands  ~  Judgment  —  Collaieral 

decree  for  Arrears.'\  A  tenant  for  life  of  land  granted  an 
annuity  to  A.  in  consideration  of  £4,000.  The  life  estate,  a 
judgment,  and  two  policies  of  insurance  were  assigned  to  a 
trustee  to  secure  the  annuity.  A  further  policy  on  the  life 
of  the  grantor  was  effected,  which  was  to  be  kept  up  out  of  the 
annuity.  On  the  annuity  falling  into  arrear,  a  cause  petition 
was  filed  and  a  receiver  apiwinted  over  the  land*,  and  in  1853 
a  decree  found  a  certain  sum  due  to  the  petitioners  in  respect  of 
it,  which  was  declared  to  be  well  charged  upon  the  lands.  The 
tenant  for  life  died  in  1863,  and  in  1866  a  suit  to  administer 
his  real  and  personal  estate  was  instituted,  and  the  adminis- 
trator of  A.  claimed  against  the  assets  the  arrears  of  the  an- 
nuity so  found  due,  and  further  arrears  and  interest.  The 
Court  decided  that  no  interest  was  payable  <mi  the  arrears  of 
the  annuity,  or  on  the  sum  declared  to  be  paj-able  by  the 
decree,  or  on  the  sums  advanced  to  keep  up  the  pc^cies. 
Beamish  r.   Fabmeb       -  -  -  -    B,  I.  J/.  731 

^* Contract  for  loan— Interest  until  completion  or  until 

contract  he  broken  off  and  interest  paid— Penalty.]  A  omtract 
for  a  loan  contained  a"  stipulation  that  interest  should  be  pay- 
able until  the  completion,  or  until  the  same  was  broken  off 
held  good  on  demurrer.  The  averment  of  forbearance  at 
interest  implies  an  agreement  to  pay  interest  for  the  for- 
bearance.     Lawless  r.  Bbtck         -         -         C.  P,  V.  5 

3. Money  due— Count  for^Pleading.]  A  count  for  in- 
terest upon  money  due  from  the  defendant  to  the  plaintiff,  and 
forborne  at  interest  by  the  plaintiff  to  the  defendant^  was 
held  good  on  demurrer.  The  averment  of  forbearance  at 
interest  implies  an  agreement  to  pay  interest  for  the  for- 
bearance.   Lawless   r.  Bbtce  -  -  C.  P.  V.  5 

* ^o,te  of— None  Hzed— Charge  on  landr-Etidence  of 

former  payment— O.  O.,  1867,  211.]  By  marriage  settlement 
of  24th  February,  1824,  certain  lands  were  vested  in  trustees 
upon  trust  for  R.  R.,  the  husband,  for  Ufe,  and  from  the  death 
of  R.  R.,  in  case  there  should  be  issue  of  the  marriage,  in  trust 
to  the  use  and  behoof  of  such  child  and  children  of  said  in- 
tended marriage,  whether  male  or  female,  in  such  shares,  &c., 
and  charged  and  oliargeablo  with  such  sum|and  sums  w  favour 
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of  the  other  children  of  the  marriage  a«  R.  R.  should  by  deed 
or  will  appoint.  R.  R.,  by  his  will  in  1841,  charged  the  lands 
with  £2,500,  payable  on  his  death,  with  interest,  but  did  not 
specify  the  rate  of  interest.  A  tenant  for  life  of  the  lands 
paid  interest  at  5  per  cent  On  his  death  a  petition  for  sale 
was  presented  by  a  person  in  whom  a  portion  of  the  charge  was 
vested,  and  an  absolute  order  for  sale  was  made: — Held,  that 
notwithstanding  the  payment  at  higher  rate  by  the  tenant  for 
life,  the  211th  General  Order  applied  retrospectively,  and  4  per 
cent,  was  the  amount  of  interest  payable.  Letlit  v.  Leslie 
(1  U.  &  Goold  icmp.  Sugden  1),  and  Pureell  v.  Pureell  (2  Dr. 
&  War.  217),  followed.  Jluttledgt  v.  Ruttledge  (1  Dr.  &  War. 
248),  distinguished.  Balfour  v.  Cooper  (23  Ch.  Div.  472),  com- 
mented on.    In  re  Robinson's  Estate      •    I*.  J.  XXV.  8 

6. Rate  of— Judgment   on  hond—Roie   of   interest  not 

ipeeified— Distinction*  between  legal  and  equitable  claims  as  to 
interest  aUowed.l  If  a  contract  has  been  made  for  payment 
of  a  specified  sum,  with  interest,  but  the  rate  of  interest  lias 
not  been  mentioned,  the  rate  to  be  allowed  by  the  Court  will 
depend  on  whether  the  claim  is  a  legal  one  or  merely  equitable. 
In  the  latter  case  the  interest  allowed  will  be  that  which  is 
allowed  by  the  Court  of  Chancery— viz.,  4  per  cent.  In  the 
former  the  rate  is  for  the  discretion  of  the  judge,  who  will 
allow  such  rate  as  in  his  opnion  a  jury  would  award  if  an 
action  had  been  brought.    In  re  Dat*s  Estate 

[li.  E.  C.  X.  18 

6. Rate — Lcgacif.]    A  decree  in  a  suit,  conmienced  by 

cause  petition  directed,  that  legacies  should  be  iiaid  with  in- 
terest from  twelve  months  after  testator's  death : —JBTcW,  that 
the  interest  was  to  be  calculated  at  £4  jter  cent,  under  G.  O. 
211  (1867).    Sealt  r.  Stawbll  -  -  B.  III.  M.  288 

7. Rate — Usurious — Setting  aside  deed.']    Wliere  a  loan 

i^<  secured  by  a  deed  and  the  interest  is  at  a  usurious  rate 
(60  p.  c),  if  the  position  of  the  debtor  was  such  as  left  him 
at  the  mercy  of  the  creditor,  the  Court  will  set  aside  the  deed. 
Rae  r.  Joyce       -  -  -         V.  C.  XXVI.  M,  884 

[This  was  aflSrmed  on  appeal,  29  L.  R.  Ir.  500.] 

8. Writ  of  Sequestration.']    A  writ  of  sequestration  is 

not  in  the  nature  of  an  execution,  but  a  process  for  contempt, 
and  interest  at  £5  i)er  cent,  is  jxiyable  on  an  amount  found 
due  under  a  decree,  in  respect  of  which  a  writ  of  sequestra- 
tion had  been  issued.    Sscith  r.  Bbazier      -   C.  X.  Jf.  387 

See  Cases  under  Practice— Landed  Estates  Coubt.-- 
Intebest. 

Banking  account  -  -  -  -        X.  141 

See  Baneeb.    1. 


-  Money  belonging  to  beneficiary  in  trustee  s  hands 
See  Tbcstee— Ditty. 


61 


XII.  1 


49 


54 


Money  lodged  in  Court — Lands  Clauses  Act 

See  Lands  Clauses  Act.    1. 
On  debts XXV. 

See  Ex BCUTOB— Administration  Action.    9. 
On  judgment— Adjudication  -  -    VIII.  M. 

See  BANEBrpTCY— Adjudication.    1. 

On  share  of  partner  payable  in  instalments — Construction 

of  deed IV.  AT.  632 

Sec  Pabtnership.    3. 
Recognisance — Surety— Coniributioii  IV.  J/.  382 

See  Principal  and  Surety.    2. 

Redemption  of  equitable  mortgage— Lost  title  tleed 

[II.  M.  40 

Sec  Mortgage -Redevption. 

■ UKurious— Insolvent. 

See  Insolvency— Discharge  op  Insolvent.    3,  8. 

irTBBIM  IH COMB-Gift  by  ImpUoation-WiU. 

[II.  M.  90 
Sec  Will— iNTEBiii  Income. 


INTBBLIN-BATIONS— Will— Probate. 

See  Cases  under  Probate— Interlineations. 

INTEBFIiEADEB. 

See  Practice— Interpleader. 

Practice— Civil  Bill  Court— Interpleader. 
Practice— Common  L.\w— IntbrplbadeRv 
CivU  Bill  Court— Appeal  -  -  XV.  68 

See  Practice ^Oivil  Bill  Appeal— Jurisdiction.  5. 

Costs XXV.  24 

See  Practice-^osts.    15. 
Reference  to  County  Court- Apjieal        -       XXIV.  33 

See  Practice— Appeal.    3. 
Security  for  Costs 

See  Practice— Common    Law— Security    for    Costs 
18,  19. 
Sheriff 1,  M.  262 

See  SHE7.IFP.     33. 
Trial  of,  in  Consolidated  Chamber  -  •      V.  74 

See  Bill  of  Sale.    6. 

INTEBBOGATOBIES. 

See  Fbactice— DisoovERY— Iniebrogatories. 

Practice  —  Chancery  —  Discovert  —  Intebboga- 

TORIES. 

Practice— Common  Law— Interrogatories. 

INVESTMENT— Trust  property. 

Sec  Caees  under  Trustee — Investment. 

IBI8H  CHXTBOH — Clergymenr^Mandamus — Marriage  re- 
turns to  Registrar-General— Clergymen  of  Church  of  Ireland 
must  make  quarterly  returns— 1  &  8  Ftc,  c.  81,  ss,  63  to  74 — 
26  &  27  Ftc,  e.  27,  ss.  6,  9,  10-32  &  33  Vic,  c.  42—33  &  34 
TiV.,  c.  110.]  The  provisions  of  the  7  &  8  Vic,  c.  81,  as  to  the 
registration  of  marriages  applicable  to  the  clergy  of  the  then 
xmited  Churches  of  England  and  Ireland,  apply  to  incumbents 
of  the  present  Church  of  Ireland.  R.  (Registbar-Genebal) 
V,  Magee d.  B.  D.  XXVII.  69 

IBISH  CHXTBCH  AOT. 

1. Annuity — Curate — Ouarantcc  of  sum  in  addition  to 

salary.']  A  curate  had,  before  the  Irish  Church  Act,  accepted 
his  curacy  on  the  express  terms  that  an  annual  sum  from  the 
parishioners,  in  additlcm  to  his  salary  from  the  rector,  should 
be  guaranteed  to  him: — Held,  entitled  to  an  annuity  equal  in 
amount  to  both.    In  re  Obr   -  -  -    C.  C.  T.  V.  87 

2. Annuity— Payable  quarterly — Defendants  authorised 

by  Privy  Council  regulating  payments  half-yearly.']  Though 
by  sec.  15  of  the  Act  annuities  are  payable  quarterly,  yet  tlie 
rules  of  the  Church  Temporalities  Commissioners,  which  re- 
ceived the  sanction  of  the  Privy  Council,  and  which  regulate 
the  limits  of  payments  to  six  months,  are  binding  on  annui- 
tauts,  and  they  cannot  insist  upon  quarterly  payments. 
Whitty  v.  Church  Tempor.\lities  Commissioners 

[Beo.  C.  XII.  M.  9 

3. Archbishop  and  Bishop's  tax — 3  &  4  IVm.  IT.,  c.Zl 

— Ecclesiastical  Commissioners — Transfer  of  property — Com- 
missioners of  Church  Temporalities — Church  Act,  sec.  11.] 
The  right  to  receive  and  enforce  the  tax  i»yable  under  the 
3  &  4  Wm.  IV.,  by  archbishops  and  bishops  to  the  late  Eccle- 
siastical Commissioners,  has  been  transferred  to  the  Commis- 
sioners of  Church  Temporalities  under  the  Irish  Act,  sec.  11. 
In  re  The  Lord  Primate  -  -  CO.  T.  V.  13 

4. Charge  of  tithe  rent  charge  before  passing  of  Act- 
Commutation  of  Clergyman— Liability.]  A  clergyman,  who 
before  the  passing  of  the  Act  charged  tithe  rent  charge  with 
an  annuity,  subsequently  left  the  country,  receiving  com- 
mutation money.  In  an  action  by  the  owners  of  the  annuity 
against  the  defendants:— fl'e/c^,  (1)  that  the  plaintiffs  were 
not  bound  to  give  notice  to  the  defendants  of  the  deed;  (2) 
that  the  clergyman's  resignation  had  not  created  an  equitable 
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IBISH    CHUBCH   AtyTB-eonUnuetL 

answer  to  tlie  plaintiffs'  olaim ;  and  (3)  that  an  aooount  should 
be  taken  of  what  was  due  thereunder.  Wabb  v.  Coumib- 
siONEBS  OF  Chubch  Temporauties    -  -  B.  X.  M.  468 

6. Compensation— Erroneoui  return  by  incumbent  of  the 

amount  of  the  tithe  rent  ehctrge-^Mode  of  ealeulcUing  poor  rate 
— Permanent  eurcUe — Calculation  for  Ave  years — Visitation 
fees^Deduetion  of  tax  formerly  payable  to  Eedesiastieal  Com- 
missioners.] A  dergyman  who  returned  by  mistake  a  smaller 
amoimt  of  rent  oliarge  is  not  bound  by  it.  The  Commis- 
sioners have  the  power  of  caloulating  the  poor  rate  for  any 
average  they  consider  {jroper,  whioh  will  be  three  or  five  years, 
according  to  circumstances.  A  voluntary  payment  made  to  a 
curate  cannot  be  deducted.  The  salary  of  a  curate  is  to  be 
deducted  from  the  incumbent,  although  he  has  not  been  five 
years  in  the  incumbency.  Visitation  fees  ought  not  to  be  de- 
ducted, but  the  ecclesiastical  tax  should  be.  In  the  matter  of 
Kino C.  C.  T.  IV.  jtf.  818 

6. Curate  —  Sequestered  heneUce  — Transfer^ Right  to 

Compensation— See,  66.]  A  curate  who,  in  addition  to  his 
curacy,  has  discharged  the  duties  of  a  sequestered  benefice, 
does  not  by  his  acceptance  of  a  vacant  benefice  after  the  date 
of  the  Irish  Churdi  Act,  forfeit  his  right  to  compensation 
under  sec.  66  of  that  Act,  in  regard  of  the  stipend  paid  him 
for  his  duties  in  the  sequestered  benefice.  Such  compensation 
is  subject  to  the  deduction  of  the  proportion  thereof  from 
the  date  of  his  aoceptanoe  of  the  new  benefice  to  the  Ist  of 
January,  1871,  which  will  be  paid  to  the  Representative  Body 
of  the  Church.      In  re  Eaton  -  C.  C.  T.  V.  14 

7. Freehold    oMce— Diocesan    Architect-^Irish    Church 

Act,  sees.  16  &  17.]  The  office  of  Diocesan  Architect  is  not  such 
a  freehold  office  bb  under  the  provisions  of  the  Irish  Church 
Act,  sea  16,  parte  2  &  17,  would  entitle  the  holder  thereof  to 
compensation  for  loss  of  fees.    In  re  Cabboll 

[0.  0.  T.  V.  18 
8. — '-Joint  registrar s^Hiffht  of  suvivorship — Compensa- 
tion.'] Joint  registrars  of  united  dioceses  under  the  21  &  28 
Vic,  o.  54,  are  not,  under  sec.  46  of  the  Irish  Church  Act, 
each  entitled  to  a  deferred  annuity  contingent  on  liis  surviving 
his  partner.    In  re  Nbsbit    -  -  -    C.  C.  T.  V.  68 

®« Joint  registrars  of  several  dioceses— Compensation.} 

Joint  registrars  of  several  dioceses  receiving  the  fees  jointly, 
and  apiwinted  by  patent  to  them  and  the  survivors  of  them,  are 
entitled  to  an  annuity  to  them  and  the  survivors  of  them,  cal- 
ciilated  on  the  average  of  their  aggregate  receipte  from  all  the 
diocedes.    In  re  Kegqh       -  -  -        C.  C.  T.  V.  69 

10 Perpetual    curate  —  Stipend    deducted  —  Sec.    14.] 

Under  the  Chmx^  Act,  sec.  14,  the  stipend  of  a  perpetual 
curate  will  be  deducted  when  he  haa  been  appointed  beyond  all 
power  of  removal  at  any  future  time,  and  his  salary  has  been 
created  a  legal  charge  on  the  benefice.      In  re  Robinson 

[O.  C.  T.  V.  13 

!!• Proctor  of  Ecclesiastical  Courts— Proctor  of  o/Hee— 

OfiUcer  of  Court  of  Faculties— Compensationr— Irish  Church  Act, 
sec.  AS  ^Matrimonial  Causes  (Ireland)  Act,  see.  30.]  A 
proctor  of  the  Ecclesiastical  Courte,  who  was  also  proctor  of 
office  in  those  Courts,  and  an  officer  of  the  Court  of  Faculties, 
is  not  entitled  to  compensation  for  loss  of  fees,  under  the 
Matrimonial  Causes  (Ir.)  Act,  sec,  30,  and  the  Irish  Church 
Act,  sec.  45.  Such  offices  are  of  no  special  character,  but  in- 
volve only  the  ordinary  relation  in  which  an  attorney  or  solicitor 
stands  to  the  Court  whereof  he  is  a  practitioner.    In  re  Samuels 

£C.  C.  T.  V.  13 

18. Purchase    of    advowsons — Incapacitated    owners — 

Money  lodged  in  Court— Practice.]  "Mxmey  lodged  In  Court 
as  the  value  of  advowsons  in  the  case  of  incai>acitated  owners, 
under  the  57th  section  of  the  Irish  Church  Act,  1869,  was  not 
allowed  to  be  transferred  to  a  different  credit,  but  directed  to 
be  invested  in  Government  new  3  per  cent,  stock  to  the 
credit  of  the  matter  in  whidi  it  was  lodged.  In  the  matter  of 
The  Coxxissionebs  of  Chubch  Tempobalittes  in  Ibeland. 
E«  parte  Honok  -  -  -  V.  C.  VIII.  191 


IRISH    CHITBGH    AOT-eanHnued. 

^3' Tithe  rent   charge  —  Private    property  — H  k  12 

Geo.  III.,  c.  16.]  A  parish  of  the  Church  of  Ireland,  which 
was  originally  a  perpetual  cure»  created  under  the  11  &  12 
Geo,  III.,  c.  16,  though  disestablished  by  the  Irish  Church 
Act,  1860,  is  not  necessarily  disendowed;  and  it  may  still 
cUim  the  benefit  of  the  tithe  rent  charge  for  ite  support,  where 
the  tithes  out  of  whidi  it  was  originally  endowed  were  pri- 
^-ate  property.  (By  Murphy,  J.)  Bepbesbntativb  Body  ot 
THE  Ohuboh  of  Ibeland  and  Rev.  Canon  Newland  t. 
RiCHABDSON      -  -      a.  8.  ft  Clr.  Cm.  XXVII.  79 

Burial  Ground. 

Sec  Cases  under  Bubial  GBorND. 


-Effect  of  on  Tithe  Bent  Charge 
See  Tithe  Rent  Chabge.    2. 


XIX.  4 


Motion  to  Garnishee  Interest  of  Commutation  Fund  and 

Arrears   of    Annuity  -  -  VI.   JW 

See  Pbactice— Common  Law— Gabnishee.    5. 

lEBBCHTLABITY— Waiver       -       -       -        -       V.   107 

See  Pbactice—Common  Law— Ibbeoulabitt. 


188 TTB— Construction  of  Settlement 

See  Settlement — Consteuction.    10. 

Devise  in  will    -  -  -  - 

See  Will— Estate  Tail,    2. 

Probate  -  -  -  . 

See  Pbobate— Pbactice.    31.   • 


III.  M.  6 


II.  M.  667 


I.  U.  »7 


J. 

JOIKDBB  OF  CAUSES  OF  ACTION. 

See  Cases  under  Pbactice— Joindeb    of   Causes   of 
Action. 

JOIKT  a'ITDaME]rT--Husband    and    wi/e      -     X.  IOC 
See  Pbactice—Common  Law— Gabniseee.    13. 

JOINT  TBNAirCY. 

^•- Investment  by  two  sisters  in  trade  of  money  in  joint 

names.]  M.  and  C,  who  were  sisters,  oarried  on  a  trade 
together.  They  invested  various  sums  in  stock,  the  money 
being  chiefly  derived  from  their  trade,  at  first  in  tlieir  separate 
names,  and  later  in  their  joint  names.  No  reason  was  giveu 
for  their  change  of  dealing.  The  executor  of  each,  on  her 
death,  treated  the  last-mentioned  investments  as  if  they  were 
held  in  joint  tenancy : -JTc/d,  that  the  sisters  were  joint  tenants 
of  the  stock.    Kooebs  v.  Dufft  B.  XXVII.  M.  9 

2-— —Severance— Equitable  interest— Legal  estate.]  A-  and 
B.,  being  entitled  as  joint  tenants  to  an  equitable  interest  in  a 
chattel  real  expectant  on  the  death  of  X.,  concurred  in  a  deed 
by  which  the  entire  legal  estate  was  vested  in  A.,  in  trust  for  X. 
for  life,  with  an  executory  limitation  over  in  favour  of  A.  and 
B.  '.—Held,  upon  the  death  of  X.  in  the  lifetime  of  A.  and  B., 
tliat  the  equitable  interest  in  the  one  undivided  moiety,  to 
wliich  A.  now  became  entitled  in  possession,  was  aheorbed  in 
the  legal  estate  already  Tested  in  him,  and  that  the  joint  ten- 
ancy between  A.  and  B.  was  thereby  severed.  Conkollt  r. 
Connolly         -  -  -  -  Cb.  A.  I.  1/^.  298 

Notice  to  quit  served  on  one  of  two  joint  tenants. 

[XIII.  187 
See  Landlobd  and  Tenant— Ejectment— Notice  to 
Quit.    27. 

JOINT  WILL— ])eath  of  one  testator— Grant  of  piobate  or 
administration  -  -  >      IV.  M.  199 

See  Pbobate— Gbant  or  Pbobatb.    6» 
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JUDGICBKT. 

1. JoifU  bond^Charffe  on  lands^ExeetUion-^Papment 

hf  9urviving  conusor-^tcUtUe  of  limitationt.']  A  payment  by 
oDe  oonufor  of  a  joint  judgment  is  a  sufficient  jMiyment  to  pre- 
rent  the  judgment  being  barred  by  the  Statute  of  Limitations 
8  &  4  Wm.  IV.,  c  27,  s.  40)  as  to  the  land  of  the  other  oonu- 
sore,    Be  CJobbbtt's  Bbtate     -  -        L.  B.  O.  VII.  68 

3. Re'rcgittration  —  Statute  of  LimitatioM  —  EfFeei  of 

judgment  entered  prior  to  the  Judgment  Mortgage  Act,  upon 
lands  tubscquently  acquired  under  a  voluntary  conveyance— 
3  &  4  Wm,  ir.,  c,  42— 3  &  ♦  Vic,  c.  105.]  A  judgment 
charged  on  the  land  of  A.  for  £500  was  put  in  settlement  in 
1843  upon  trust  for  the  owner  for  life,  or  until  bankruptcy  or 
insolvency,  with  remainder  over.  The  fund  was  lent  to  him 
OQ  hifl  IxMid,  on  which  judgment  wbjb  entered  up  in  1845,  and 
ill  1849  he  became  insolvent.  A  suit  was  instituted  against 
the  traetees  in  respect  thereof,  and  one  of  them  i)aid  £500  into 
Court.  In  1860  the  judgment  entered  on  the  owner's  bond  was 
registered  as  a  mortgage  against  a  leasehold  interest  which  he 
had  acquired  in  l&bli— Held,  (1)  that  the  omission  to  re- 
register the  judgment  was  unintentional,  since  the  amount  was 
sought  to  be  recovered  from  the  conusor  himself ;  (2)  that  the 
owner  being  under  the  terms  of  the  settlement  the  i)erson  to 
pay  and  receive  the  interest  until  his  insolvency  in  1849, 
the  bar  of  the  Statute  of  Limitations  did  not  apply;  (3) 
though  a  jud^ient  obtained  prior  to  the  iMtssing  of  the  Judg- 
ment Mortgage  Act  cannot  be  registered  as  a  judgment  against 
hnds  acquired  after  the  passing  of  the  Act,  and  that  under 
a  voluntary  conveyance^  it  was  immaterial  as  the  judgment 
remained  a  charge  on  the  lands  under  3  &  4  Vic,  a  105.  lie 
KiAT's   Estate  -  -  -       L.  B.  C.  IV,  M.  4 

3. Satisfaction  of— Common  Law  Procedure  Ad,  1853, 

tec.  144.]  An  application  on  behalf  of  the  defendant  to  make 
absolute  a  conditional  order  to  enter  up  satisfaction  on  a 
judgment  (on  foot  of  a  bill  of  exchange,  accepted  by  him) 
on  the  ground  that  the  paintiff  had  given  him  a  release  from 
the  bill,  on  pajrment  of  a  smaller  sum,  was  resisted  by  the 
plaintiff  on  the  ground  that  he  had  been  induced  to  consent 
to  release  the  defendant  on  part  inyment  of  the  demand,  by  a 
misrepresentation  that  his  circumstances  would  not  allow  him 
to  pay  the  fuU  amount:— ZTeZdf,  that  the  case  did  not  come 
within  the  O.  L.  P.  Act^  1853,  sec.  144  as  it  did  not  dearly 
appear  that  the  judgment  was  satisfied.  Bbadlbt  v.  M'Der- 
MOTT  a.  B.  V.  133 

See  pBAcrricE— Judgment. 

Pbactice— Common  Law— Judgment. 


See  Cases  under  Mobtgage— Judgment  Mobtgaqe. 

Motion  for— Action  under  Summary  Procedure  on  Bills 

of  Bxohange  Act  -  -  -  •  XII.  64 

See  Bill  of  Exchange.    5. 

Vitiating— Appearance  of  Minor  by  Attorney— Error  in 

&ct 1.  M.  661 

Sec  Pbacttce— Common  Law— Juboment.    1. 

jmDOKBNTS  BXTBNSION  ACT,  1868. 

1. CertiUcate  — yon-statement  of  christian  namc9.'\      A 

certificate  of  an  English  judgment,  in  which  the  judgment 
debtor  was  described  as  "  Hand  &  Montgomery,  coal  mer- 
chants,'* without  stating  his  christian  name,  is  sufficient  for  the 
purpose  of  registration  under  tlie  Judgments  Extension  Act, 
1868.    Smith  r.  Hand     -  -  -      C.  P.  D.  XV.  38 

2. Civil  hill  decree— Eemoval  by  certiorari  into  superior 

Cowtr-^  k  28  Vie.,  e.  99,  s,  dSpeeial  eerii/leate,']  Form 
of  certificate,  under  "  The  Judgments  Extension  Act,  1868," 
for  the  purpose  of  registration  in  Scotland,  of  a  judgment  ob- 
tained m  a  Civil  Bill  Court  and  removed  into  a  superior  Court 
by  certiorari  under  27  &  28  Vic.,  c.  99,  i.  9.  M'Dbbmott  r. 
Walls ^.  B.  IX.  177 


JXTDGMENTS    BXTENSION    ACT-^eontinued. 

3. Form  of  certificate — Variation  from  form  in  schedule 

to  Act—Nofirstatement  of  service  in  action  removed  from  in- 
ferior into  superior  Court— Setting  aside  registration  of  cer- 
tificate.'] The  Court  will  set  aside  the  registration  by  the 
master  of  a  certificate,  issued  by  the  master  of  an  English 
superior  Court  miBer  the  Judgments  Extension  Act,  1868, 
where  there  is  a  serious  variance  betw^ewi  the  form  of  the  cer- 
tificate and  that  given  in  the  schedule  to  the  Act,  and  such 
-variance  is  not  of  an  accidental  character,  but  arises  essentially 
out  of  the  facts  of  the  case.  Therefore,  where  a  defendant, 
resident  in  Ireland,  out  of  the  jurisdiction  of  the  Court  of 
Record  for  the  borough  of  Derby,  had  been  sued  therein  by  an 
English  plaintiff,  although  the  Court  had  not  jiurisdiction  to 
effect  service  of  process  on  the  defendant,  and  a  judgment, 
obtained  in  default  of  appearance,  was  afterwards  removed  into 
an  English  superior  Court,  under  1  &  2  Vic,  c.  110,  s.  22,  the 
Court  here  set  aside  the  registration  under  31  &  32  Vic,  c.  54, 
B.  4,  of  the  certificate  issued  by  the  master  of  the  English 
Court,  -which  contained  no  statement  as  to  service  on  the  defen- 
dant according  to  the  prescribed  form.    Past  v,  Scannbll 

[C.  P.  IX.  193 

*• Judgment  more  than  twelve  months  old— Application 

to  register  certificate.]  An  absolute  order  was  made,  on  an 
ex  parte  motion,  to  register  a  certificate  of  an  English  judg- 
ment, under  the  Judgments  Extension  Act,  1868,  sec.  1,  where 
the  judgment  had  been  obtained  more  than  a  year  xwe-viously 
and  was  still  impaid.    Boss  v.  O'Connor  -       C.  G.  IX.  231 

5. Motion  for  leave  to  register  certificate  of  judgment.] 

A  motion  for  leave  to  register  certificate  of  an  English  judg- 
ment under  the  Judgments  Extension  Act,  the  certificate  show- 
ing tliat  the  judgment  was  more  than  12  months  old,  grounded 
on  an  affidavit,  -was  granted  as  of  course.  Cabteb  v.  Chippelaw 

[C.  P.  VII.  M.  246 

6. Order  for  costs  on  interpleader  summons— Certificate 

of,  for  registration  as  a  judgment — Interpleader  Act,  sec.  7 — 
0.  XLI.,  r.  20.]  An  order  for  costs,  under  the  interpleader 
Act  (9  &  10  Yic;  c.  64),  made  against  an  execution  creditor, 
who,  being  summoned,  does  not  appear,  cannot  be  regarded, 
notwithstanding  the  terms  of  O.  XLI.,  r.  20,  as  a  judgment 
within  the  meaning  of  the  Judgments  Extension  Act,  1868. 
Booth  r.  Egan a.  B.  D.  XIV.  48 

7. Hule  or  order—Application  for  special  certificate.] 

The  Court  refused  to  direct  the  Master  to  give  a  special  cer- 
tificate of  an  order  of  the  Court  for  payments  of  costs  in  order  to 
enable  the  party  to  register  it  in  England  under  the  Judgments 
Extension  Act.    Gabod  i'.  Hallidat      -        E.  IV.  M.  661 

Security  for  Costs. 

See  Pbacticb— Secubitt  fob  Costs.    5. 

Pbactiob— Common  Law— Secxjbity  fob  Costs.  30. 


JTTBIB8    ACT,  1871--Expense8  in  connection   with— Pre- 
sentment* 
See  Cases  under  Gband   Jubt— PbesentmEnt— Jubies 
Act,  18T1. 

JXTBISDIOTION— Admiralty. 

See  Cases  under  Pbactice— Admibalty— JUBiSDicrriON. 
Bankruptcy 

See  Cases  under  Bankbuptct-^Jubisdiction. 

Bankbuptot— Stating  I^bocbbdings. 

■  Chairman  of  Quarter  Sessions— He-committing  prisoner  to 

Assizes  -  ...  -  X.  172 

See  Cbiminal  Law— Jubisdiction. 


Civil  Bill  Appeal 

See  Cases  under  PRAcmcE--CtviL  BILL  APPEAL— Jubis- 
diction* 
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JJJBl&DlCTlON-eontimttd. 

Civil  Bill  Court. 

Sec  Cases  under  Practice— Civil  Bill  CoruT-^uBis- 

DICTION. 

Court  of  Bankruptcy— Setting  aside  lease  XI.  133 

Sec  Bankbuptct— Setting  aside  Lease.    1. 

Court  of  Chancery. 

Sec  PBACTICE-^HANCEBY-JrniSDICTION. 

Courts  of  Common  Law— Defendant  out  cf  jurisdiction- 
Setting  aside  judgment  -  -  -  I.  J/.  7 
Sec  Practice— Common   Law— Judgment.    24. 

Judge  of  Assize— Comparison  of  liandwriting       IX.  120 

Sec  Evidence.    9. 

—  Justices. 

Sec  Cases  under  Justices— Jurisdiction. 

Justices— Road  contraotor^-Order  to  enter  lands 

[I.  M,  477 
See  Grand  Jury— Road  Contractor.    5. 

Landed  Estates  and  Land  Judges  Court 

See  Cases  under  Practice— Landed  Estates  Court- 
Jurisdiction. 

JT7BOB. 

1. A.  iworn  in  mistake  for  B.  for  the  trial  of  a  prisoner.'] 

The  fact  tliat  a  juror  was  sworn  by  mistake  for  another  of  the 
same  siumarae  was  held  not  to  prevent  the  verdict  being  re- 
ceived from  the  jury,  and  the  Judge  detained  to  reserve  a  casft 
R.  r.  Power  -  -  -       C.  O.  T.  XVI.  M.  133 

2. Jurort'  Qualification  Act,  Ifflb— Branch  manager  of 

banking  company.!  The  head  officer  or  manager  of  a  branch 
office  of  a  banking  company  is  not  qualified  and  liable,  as 
such,  to  serve  on  juries,  within  the  Jurors'  Qualification  Act, 
1876,  sec.  2.    Be  Jurors'  Qualification  Act,  1876 

[a.  s.  XI.  21 

3. Summoning— Sheriff.]    Tlie   slieriff  in  summoning   a 

juror  should  have  regard  to  the  attendance  and  service  of 
juronB  during  the  two  preceding  years.    Anon.    ^.  B.  IX  M.  84 

. Age-Jury  panel— Indictment         I.  ^£.  46 ;  II.  M.  390 

Sec  Criminal  Law— Conspiracy.    1. 
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JTJBY. 

See  Crises  under  Practice— Common  Law— Jury 

Special— Payment  of— Railway  traverse 

See  Railway— Traverse.    3. 

View— Action    for  obstruction  of  light   and  air— Setting 

aside   verdict        -  -  •  -  I.  Af.  6 

See  Light.    3. 

JUS  T'RJLTTl—Trovcr— Conversion  of  goods  icrongfully  ae- 
quircd^BUl  of  sale— Distress  for  rent— Damages.]  A.  as-' 
signed  a  pianoforte  to  B.,  under  a  bill  of  sale  by  way  of 
mortgage  security  for  a  debt,  with  a  chiuse  for  re-demise  on  pay- 
ment, a  proviso  that  until  default  A.  should  retain  possession, 
and  a  power  of  sale  by  B.  on  default.  Subsequently  A.  trans- 
ferred the  pianoforte  to  C.  under  a  bond  fide  sale,  and  C.  took 
possession  of  the  pianoforte  accordingly,  and  removed  same  from 
A.*8  premises.  D.,  who  waa  the  landlord  of  A.,  and  to  whom  a 
year's  rent  was  due,  then  in  ignorance  both  of  the  mortgage  to 
B.  and  the  sale  to  C,  and  without  the  knowledge  of  B.,  causod 
the  pianoforte  to  be  taken  and  replaced  in  the  house  of  A.  C. 
asked  D.  why  he  had  done  so,  and  D.  replied  that  he  had  done 
so  for  the  benefit  of  A.'s  creditors,  as  he  was  a  bankrupt;  but 
there  was  no  express  demand  of  the  pianoforte  by  C,  or  refusal 
to  deliver  possession  by  D.    On  the  next  day  D.  distrained  for 


JITS    TEBTH— cofif^mrec/. 

the  rent  due  upon  A.'s  premises,  and  seized  the  pianoforte 
under  such  distress.  B.  thereujxm  claimed  it  as  his  property 
under  his  bill  of  sale,  but  did  not  appear  to  controvert  the 
right  of  distress.  D.  proceeded,  however,  to  sell  the  pianoforte 
under  the  distress,  and  it  was  purchased  by  B.,  who  then  paid 
D.  the  amount  due  for  rent  and  costs,  and  retained  the  balance 
of  the  purdiase-money.  In  an  action  of  trespass  and  trover 
brought  by  C.  against  D.,  in  respect  of  the  seizure  and  con- 
version of  the  pianoforte: — Hcldy  that  the  defendant  was 
liable,  and  was  not  entitled  to  rely,  as  against  0.,  upon  the 
jus  tertii  by  reason  of  B.'s  'pto'p&rtj  in  the  pianoforte.  Hddy 
further  per  O'Brien  and  Barry,  J.J.  (May,  C.J.,  <2m«.),  that 
the  plaintiff  was  entitled  to  substantial  damage,  measured  in 
accordance  with  the  reservation  at  the  trial,  at  the  value  of 
the  chattel.    Hagoan  r.  Paisley  a.  B.  D.  X7II.  27 

JtrSTICES.  CoL 
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JtrSTIGES—APFBAIi  FBOM. 

1. Case  stated— Notice.']    Under  the  20  &  21  Vic,  c.  43, 

8.  2.  service  of  notice  of  an  appeal  from  a  conviction  at  Petty 
Sessions  upon  the  respondent  is  a  condition  precedent  to  hear- 
ing the  appeal,  and  service  of  a  copy  of  the  case  stated  by  the 
magistrates  without  such  notice  is  not  sufficient.  Little  r. 
Donnelly         ?  -  -  -  -         Q.  B.  V.  76 

a, Case  stCLted— Setting  down  for  hearing — Time — TofO- 

tioTf-Bules— 20  &  21  Vic,  e.  43—0.  XXFII.,  r.  6—0.  LVIX., 
rr.  5,  6.]  The  Court  has  power  to  hear  a  case  stated  by  the 
magistrates  under  the  Crimes  Act,  although  the  case  is  not 
set  down  for  hearing  within  ten  days,  and  if  necessary  can 
extend  the  time  for  so  doing.  As  to  whether  the  Long  Yaca- 
tiou  should  count  in  the  computation  of  such  time,  qucerc. 
R.    (Supple)  r.  Segrave       -  -  E.  D.  XXII.  94 

8. Quarter  Sessions — Appeal  from  dismiss — Order  re- 
versed— Issuing  warrant  to  execute  sentence — Jurisdiction  of 
County  Court  Judge.]  The  County  Court  Judge  has  no 
jurisdiction  to  issue  a  warrant  to  carry  out  the  sentence  of 
the  Court  in  a  case  where  the  judgment  of  the  Justices  dis- 
missing a  complaint  is  reversed  by  the  County  Court  Judge 
sitting  alone.     Flattery  r.  Larkin    a.  8.  XXV.  M.  fSnnt 

4. Quarter  Sessions  —  Costs  —  Estreating  reeognizantes 

— Imprisonment.]  From  a  conviction  on  a  summons  at  the 
suit  of  a  private  party  before  the  magistrates  the  defendant 
appealed,  and  entered  into  the  usual  reoognixanoes.  llie 
magistrates  had  ordered  him  to  pay  a  fine  of  £2  for  compensa- 
tion, and  10s.  costs,  or  in  default  to  be  imprisoned  for  one  month. 
On  appeal  the  conviction  was  affirmed,  with  408.  costs.  The 
40s.  costs  were  not  paid,  and  the  defendant  went  to  gaol.  The 
recognizance  was  estreated  by  the  mag^trates: — JTr/rf,  on 
appeal,  that  the  order  of  the  magistrates  estreating  the  re- 
cognizance should  be  reversed.    Mannion  r.  Ryan 

[a.  8.  XXVII.  M.  321 

6. Quarter  Sessions — First  day  of  Quarter  Sessions — 

Crown  day— Excise  Acts— 7  k  8  Geo.  IT.,  c.  53,  ss.  82,  83.] 
Where  notice  of  appeal  to  the  next  General  Quarter  Seesiona 
of  the  Peace  is  required  by  statute  to  be  given  within  seven 
clear  days  at  least  before  such  appeal  is  to  be  finally  ad- 
judged and  determined ;  and  appellant  gave  notice  on  the  17th 
June.  1800,  that  the  time  of  hearing  of  such  appeal  should 
be  the  28th  June,  1880,  that  being  the  first  day  fixed  for  the 
transaction  of  the  civil  business  of  the  Quarter  Sessions,  and 
the  Crown  day  upon  which  such  appeal  could  only  be  heard 
was  fixed  for  the  3rd  July,  1890: — Held  {rev^ving^^U^^prder 
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of  the  Chairman  and    Justices),   that    the    General  Quartor 
8e8sicni8  of  the  Peace,  indudiDg  both  civil  and  criminal  busi- 
ness, began  on  the  28th  June,  1890,  and  that  the  notice  of 
ippeal  was  correct    R  (Sides)  v.  M'Garvet 

[B.  D.  XXV.  26 

8. Quarter  SessioM—Jurudietion— -Petty  Sessions  Act, 

U  &  15  Vie.,  e.  93,  s.  2\— Amendment.']  Where  it  was  stated 
in  all  ihe  documents  prescribed  by  the  Petty  Sessions  Act, 
F.  24,  that  the  appellant  appealed  from  the  order  of  the 
Justices  "to  the  next  General  Quarter  Sessions  at  L.,"  except 
in  Form  H.,  where  the  appellant  stated  that  he  appealed  to 
the  "next  Recorder's  Sessions  at  L.,"  and  the  appeal  came 
on  for  hearing  at  the  next  General  Quarter  Sessions  for  L., 
after  the  date  of  "the  next  Recorder's  Sessions  at  L.":— 
Edd,  that  Form  H.  being  the  record  which  brought  the  case 
into  Court  on  appeal  before  the  Chairman  and  Justices  at 
Quarter  Sessions,  and  that  the  appellant  having  stated  therein 
that  he  appealed  to  a  different  Coiirt,  there  was  no  jurisdic- 
tion to  try  the  appeal.  Held^  also,  that  the  Chairman 
had  no  power  to  amend.     Hbnby  r.  Ross 

[d.  S.  XXVI.  M,  669 

7. Quarter  Sessions — Jurisdiction — Service  of  notice  of 

appeal,]  The  Court  has  no  jurisdiction  to  entertain  an  appeal 
from  the  Justices  of  which  seven  days*  notice  has  not  been 
given  to  the  resjwndent.    Conway  r.  HrBsr 

[a.  S.  XI.  M.  42 

8. Quarter  Sessions — Mandamus — Form  of  notice — State- 

mrnt  as  to  intention  to  prosecute — Appeal — ^14  &  15  Vie.,  c.  93, 
*.  24  (1)  (5).]  A  conviction  for  assault  having  been  pronounced 
at  Petty  Sessions  on  Sept.  8th,  the  defendant  on  the  same  day 
^rved  notice  on  the  Clerk  of  Petty  Sessions  of  his  intention 
to  appeal,  and  entered  into  recognizance  to  prosecute  same. 
On  October  18th  he  served  the  complainant  with  notice  that 
it  was  his  intention  "to  appeal"— sec.  24-  (5)  of  the  Petty 
Sessions  Act  (14-  &  15  Vic,  c.  93)  requiring  the  appellant 
to  give  notice  of  his  intention  "to  prosecute  his  appeal"  On 
an  application  for  a  writ  of  mandamus,  to  compel  the  hearing 
of  the  appeal  at  Quarter  Sessions,  notwithstanding  objection 
made  that  the  terms  of  the  notice  to  the  respondent  were  not 
in  confmmity  with  the  statute: — Held  (Lawson,  J.,  diss.)y 
that  under  the  circumstances,  the  notice  of  api)eal  given 
to  the  respondent  sufficiently  complied  with  the  requirements 
of  the  statute.  R.  (Daniel)  r.  The  Chaibuan  &  Justices  of 
TiPPEBABT  -  -  -  a.  B.  D.  XVIII.  97 

9. Quarter  Sessions— Notice— Sunday."]    Sunday  is  to  be 

included  in  the  three  days  for  serving  notice  of  appeal.  "Wilson 
r.  Cabuth    .  -  -  -        a.  S.  XXVI.  M.  408 

10. Quarter    Sessions  —  Notice  —  Seven   days*   notice  — 

^iamp— Mandamus— U  &  15  Vic.,  e.  93,  s.  24—21  &  22  Vic, 
f.  100,  ss.  8,  14.]  In  an  appeal  under  sea  24  of  the  Petty 
Sessions  (Ireland)  Act,  1851,  the  seven  days*  notice  of  appeal 
prrvdftl  for  by  sub-gection  5  thereof  does  not  require  to  bear 
a  niamp.    R.  (Cotjohlan)  v.  Rbcobdeb  and  Justices  of  Cobk 

[a.  B.  D.  XXVII.  8 

^' Quarter  Sessions— JRailuf ay  strike — Signalman  leaving 

p08t~~Railway  Acts,  1840,  TMT.— Petty  Sessions  Act,  1851.] 
An  appeal  lies  from  an  order  made  by  a  Metropolitan  Police 
Magiatrate  under  the  Railway  Acts  of  1840  and  1842  against  a 
"ignahnan  for  leaving  the  signal-posts  during  a  strike,  such 
appeal  being  to  the  Recorder.  Neill  r.  Dublin  W.  and  W. 
Raiiwit  Co.      -  -  -  Bee.  C.  XXV.  M.  103 

^^' Tteeognisanee  —  AmcndmcnL]      A  recogniisance  had 

Wn,  Rubaequent  to  the  passing  of  the  County  Courts  (Ireknd) 
Af-t.  1877,  entered  into  in  the  form  prescribed  by  the  Petty 
^^-ions  Ad:— Held,  that  the  Court  had  jurisdiction  under 
27  &  28  Vic,  a  99,  B.  50,  to  amend  it.  Wolselet  v.  Pobtab- 
iixoTON  Local  Fund      -  -  -     a.  8.  XI.  M.  660 

13. .  Solicitor.]    Only  one  solicitor  will  be  allowed  to  ap- 

P^-ir  for  the  same  party  in  an  appeal  from  the  Judge.    Anon. 

[CI.  S.  XI.  M.  649 
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14. Stamping  of  notice  of  appeal.]    The  notice  of  appeal 

served  on  the  respondent  must  be  stamped.  Dunlop  v.  Wbioht 

[a.  S.  XI.  M.  48 

16. Summary  conviction  at  Petty  Sessions — Petty  Sessions 

Act,  s.  24  (5) — Service  of  notice  of  appeal — "  Opposite  party. *^ 
The  phrase  "  notice  to  the  opposite  party  "  in  the  Petty  Ses- 
sions Act,  s.  24  (5),  does  not  necessitate  personal  service  on 
the  party  who  appeared  in  the  Petty  Sessions  (O'Brien,  J.,  diss.) 
Per  Holmes  and  Gibson,  J.J. :  Service  on  any  person,  who  at 
the  time  of  service  is  authorised  as  agent  to  accept  service, 
is  sufficient.  Per  Mmphy,  J. :  Service  at  the  house  of  the 
opposite  party  is  sufficient,  and,  semble,  by  posting  a  letter  to 
his  address.  Per  O'Brien,  J. :  The  expression  "  party "  in 
sec.  24  (5)  does  not  include  the  agent  erf  such  party.  R. 
(Campbell)  v.  Donegal  Justices       Q.  B.  D.  XXIV.  47 

16. Summary  Jurisdiction  Act  (14  &  15  Vic,  c  92,  ».  23) 

and  Petty  Sessions  Act  (14  &  15  Vic,  c  93,  s.  2^)— Non-atten- 
dance of  applicant  in  Court  below — ^Ex  parte  order.]  M. 
issued  a  summons  against  F.,  which  was  properly  ser\'ed 
under  sec.  16,  suB-sea  1,  of  the  Summary  Jurisdiction 
Act,  to  recover  £4  lis.  6d.  wages,  but  F.  did  not  attend 
on  the  hearing  tliereof.  An  order  having  been  made  ex 
parte  that  F.  should  i»y  M.  £4  lis.  6d.  wages  and  12s.  6cl. 
costs,  F.  appealed  under  sec.  23  to  the  next  Court  of  Quarter 
Sessions  of  the  Peace  for  the  hoTOugh:— Held,  that  the  order 
made  by  the  magistrates  was  one  for  payment  of  money  within 
the  meaning  of  sections  14  &  15  Yic,  a  92,  s.  23,  and  14  ft 
15  Vic,  0.  93,  8.  24,  and  that  an  appeal  lay  notwithstanding 
that  the  order  had  been  made.  Sumside  v.  Mercers*  Co. 
(XI.  60),   distinguished.      Fitzpatbick  v.  M'Cullouoh 

[a.  S.  XXII.  36 

Audience  of  two  solicitors  for  same  party        X.  M,  266 

See  Town  Commissioners.    10. 

Case  stated— Practice  -  -  -  XIX.   67 

See  Justices— Offences.    15. 
Licensing  Acts. 

See  Cases  under  Licensing  Acts. 

Order  restraining  cutting  of  turf— Time  XXI.  31 

See  Turf.    1. 

Quarter  Seiisions — Disqualification  -  XXIV.  20 

See  Justices— Disqualification.    1. 

JXJSTIGES—GEBTIOBABI. 

!•  -; Change  of  Petty  Sessions  Court  House— Holding  of 

inquiry — Adjournment  from  Court  to  magistrate's  private 
room — Quashing  proceedings  at  instance  of  magistrate  who 
took  part  therein— 1^  &  15  Vic,  c  93,  s.  1.]  On  a  proceeding 
under  the  Petty  Sessions  (Ir.)  Act,  1851  (14  &  15  Vic,  c.  93),  s.  1, 
to  change  the  place  at  which  Petty  Sessions  should  be  held 
frona  a  Court  house  at  C.  to  one  at  B.  in  the  same  Petty 
Sessions  district,  the  inquiry  was  opened  and  partly  heard  in 
the  Court  of  Quarter  Sessitms,  when  it  was  proposed  that  the 
magistrates  should  retire  to  their  private  room,  and  there  hear 
and  discuss  the  matter.  A  number  of  magistrates,  including 
Sir  H.  W.  Becher,  the  owner  of  the  Court  house  at  C,  who  . 
made  no  objection  to  the  plaoe  or  manner  of  the  discusEdon, 
retired  accordingly;  the  chairman  and  others  remaining  in 
Court  transacting  the  ordinary  business.  In  the  discussion, 
which  was  then  resumed.  Sir  H.  W.  Becher,  who  was  accom- 
panied by  his  solicits,  took  i»rt,  and  he  also  voted  on  the 
occasion  against  the  change.  Tlie  majority  of  the  magistrates 
decided  in  favour  of  tlie  chasige,  and.  a  memorandum  of  wliat 
occurred  was  duly  made  by  the  Deputy  Clerk  of  the  Peace.  Sir 
H.  W.  Becher,  having  moved  for  a  writ  of  certiorari  to  quash 
the  proceedings,  as  not  having  taken  place  in  the  Court  of 
Quarter.  Sessions,  grounding  his  application  not  on  any  affi- 
davit by  himself  as  to  the  relative  convenience  of  the  Court 
house  in  question,  or  as  to  the  matters  within  his  own  know- 
ledge, but  on  an  afficlivit    by  his  .solicitor   as 
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JUSTIOBS  -  OBBTIOBABI-c9n/<tiu«(2. 
occurred  I'^IIeld,  that  having  regard  to  the  course  adopted 
by  and  on  behalf  of  the  applicant,  a  writ  of  certiorari  should 
not  go.    Ex  parte  Bbcheb  v.  Thr  Justices  of  Cobs 

[Q.  B.  B.  XII.  167 

8. Discretion  as  to  issuing — Acquiescence  of  parties  in 

proceedings  complained  of — Malicious  injury  to  property  under 
£5  value — Evidenee-^Arrest  without  warrant — Absence  of  ««m- 
mons — Owner  of  property  not  named  as  complainant — Proceed- 
ings dealt  with  under  summary  jurisdiction — Waiver  of  dbjec 
tions — Not  raising  in  Court  helow.'\  Without  warrant  or 
summons  issued,  a  police  constable  arrested  parties  and  brought 
them  before  Justices  at  Petty  Sessions,  where,  at  the  instance  of 
the  constable,  they  were  charged  with  haring  maliciously 
broken  some  glass  in  a  dwelling  house.  The  derk  of  the  Petty 
Sessions  entered  the  complaint  as  being  made  at  the  instance 
of  *''  The  Queen,  at  the  prosecution  of  the  Royal  Irish  Con- 
stabulary." No  objection  waa  taken  to  the  absence  of  any 
individual  comphiinant,  and  the  proprietor  of  the  dwelling  house 
was  present  and  a  witness;  nor  did  the  parties  complain  of 
illegal  arrest,  nor  object  to  the  absence  of  a  summons,  or  to  tiie 
matter  being  disposed  of,  which  it  was,  by  the  Justices  imder 
their  siunmary  jurisdiction;  but,  on  the  contrary,  they  went 
into  evidence,  and  their  solicitor,  on  a  conviction  being  pro- 
nounced for  malicious  injury  to  the  property  (the  value  of  which, 
though  not  stated  in  the  charge,  was  admittedly  under  £5) 
asked  that  the  sentenoe  should  be  increiBsed  in  oider  to  admit 
of  an  appeal.  On  a  motion  for  a  writ  of  certiorari,  relying  on 
those  objections: — Held,  that  in  the  proper  exercise  of  its 
discretionary  power,  the  Court  should  not  allow  the  writ  to  go, 
the  Justices  having  had  jurisdiction,  and  the  objections  taken, 
which  were  all  capable  of  being  removed  if  taken  in  the  Court 
below,  having  been  waived  by  the  conduct  and  acquiescence  of 
the  accused  on  the  hearing  before  the  justices.  R.  (Madden)  v. 
Galwat  County  Justices       -  -     Q.  B.  D.  XIV.  92 

8. Nuisance — Disinfection    of    a    house — Penalty."]    An 

order  was  made  by  Justices  at  Petty  Sessions  under  the  18  &  19 
Vic,  o.  121,  6.  12,  that  the  owner  should  immediately  dis- 
infect a  house,  so  that  it  should  be  habitable  and  free  from  in- 
fection at  the  expiration  of  one  month,  under  penalties.  By 
another  order,  made  before  the  expiration  of  the  month,  the 
magistrate  ordered  payment  of  the  penalties.  The  Court 
quashed  the  latter  order  by  certiorari.  R.  v.  The  Divisionai. 
Justices  op  Dubun         -  -  -         C^.  B.  VI.  184 

4. Jurisdiction— Conviction — 38  k  39   Vic,   e.   Qb—Jie- 

fusal  of  application  to  have  case  sent  forward  to  Assizes.} 
A  motion  for  certiorari  was  made  on  behalf  of  a  man  who  was 
summoned  for  intimidating  and  preventing  D.  from  selling  a 
cow  by  ringing  a  bell  and  warning  purchasers.  After  the 
prosecutor's  case  was  over  the  defendant  applied  to  the  Justices 
to  have  the  matter  dealt  with  by  a  jury,  which  they  refused. 
The  motion  for  a  certiorari  was  granted  by  a  conditional  order. 
(By  Palles,  C.B.)  Ex  parte  Febnt  v.  Longford  County 
Justices       -  .  -  .        Vac.  J.  XV.  Jf.  606 

6. Jurisdictions-Conviction — 38  k  39  Vic,  e*  ^b— Pro- 
secutor.'] On  a  motion  for  a  certiorari  it  appeared  that  a  sub- 
inspector  summoned  F.  for  unlawfully  preventing  G.  from 
saving  hay  in  a  meadow.  G.  stated  that  he  believed  that  F. 
wanted  to  induce  him  to  leave  a  certain  employment : —ITc^ei, 
tliat  the  sub-inspector  was  a  proper  complainant,  and  that  the 
Justices  were  justified  in  acting  on  their  own  experience.  (By 
I'alles,  C.B.)    Ex  parte  Farrkll  v.  LBiTRiii  Co.  Justices 

[Vtto.  J.  XV.  M.  606 

e. Mistake  in  warrant  for  imprisonment.]  A  condi- 
tional order  for  a  certiorari  was  inade  on  the  ground  that  the 
sentence  was  for  two  mo&ths,  and  the  warrant  of  imprisonment 
was  for  one  month  in  the  first  instance,  and  was  su]3plemented 
by  an  additional  month  in  a  second  warrant  to  complete  the 
sentence.  It  appeared  that  the  mistake  arose  through  two  men 
of  the  same  name  being  sentenced  the  same  day,  one  for  one 
month,  and  the  other  for  two  months.  The  Court  allowed  the 
irregularity  to  be  amended,  but  without  costs     R.  v.  Hornbb 

[a.  B.  IV.  M.  600 


JUSTICES  -  OSBTIOB  ABI- AHiMnuird. 

7. Stowaway— Passenger  Act,  1855  {\B  kl9  ViCy  c  119) 

ss.  18,  84—-"  Charterer.**]  In  a  conviotian  under  the  18th  (the 
Stowaway)  section  of  the  Passenger  Aot,  1855,  it  moat  ba  stated 
that  the  intent  was  to  obtain  a  passage  without  the  oonMiit  of 
the  **  owner,  charterer,  or  master,"  and  the  omiasion  of  any  one 
of  these  words  is  fatal.  Quosre,  whether  a  prosecution  under  sea 
18  is  in  all  cases  subject  to  the  provisions  of  see.  84?  R. 
(Murfht)  v.  Justices  of  Qubenstown   Q.  B.  D.  ZZVII.  48 

^Disqualification  -  -  XXVII.   M,    486 

See  Justices— DisQUALincATiON.   4. 

liioensing  Aots. 

See  Cases  under  Licbnsinq  Acts. 

Question  of  title— how  raised 

See  Justices— Practice.  2. 

Question  of  title. 

See  Justices— Jurisdiction.    8,  9. 

Supplemental  affidavits 

See  Justices — Jurisdiction.     S, 


VII.  At.  66 


-  Sureties  to  be  of  good  behavioiu*. 

See  Justices— Jurisdiction.    2,  3. 

-  Trespass— Cutting  turf 

See  Justices— Jurisdiction.    13. 


XVI.  88 


XVII.  106 


Witness— Refusal  to  answer  criminating  questions 

[XVIII.  8 

See  Evidence.    17. 

7T78TI0a8-]>I8aT7AU7I0ATIOir. 

1, Appeal  to  Quarter  Sessions— Justice  who  sal  in  Petty 

Sessions  acting  on  hearing  of  appeal — 40  k  41  Ftr.,  c  5^ 
s.  7^Assault  occasioning  actual  bodily  Aamt— 24  k  25  Vic, 
c.  100,  ss.  42,  43.1  O.  was  convicted  at  a  Petty  Seesiona  on  a 
summons  charging  liim  that  he  did  "  assault,  beat,  and  abuse 
E.  J.  0.,  thereby  occasioning  her  actual  bodily  harm."  He 
appealed  to  Quarter  Sessions;  one  of  Ihe  Justices  who  lyid 
acted  at  Petty  Sessions  sat  on  the  bench  at  Quarter  Seseions 
during  jMirt  of  the  appeal,  and  at  the  request  of  the  cfaauman, 
stated  that  there  were  eight  Justices  in  the  Court  below,  and  thai 
they  were  unanimous : — Seldy  that  this  amounted  to  acting  in 
the  hearing  or  decision  of  the  appeal  within  the  prohibitioo  in 
seo.  73  of  40  k  41  Vic,  c.  56.  Semhle,  that  the  conviction  wa« 
also  bad,  as  being  for  an  indiotable  offence  under  section  47  of 
24  A  25  Vic,  c  100,  and  not  for  an  offence  summarily  d^&- 
minable  by  Justices  under  sections  42  and  43  of  that  Act.  In 
re  John  Clarke     -  -  -  -     B.  D.  XXIV.  80 

8, Conviction— Penalty— Imprisonment— Interested  Jus- 
tice adjudicating.]  A  conviction  against  a  bpy  for  stealing 
some  palings,  for  which  he  was  sentenced  to  tfwo  months 
imprisonment  with  hard  labour,  waa  quashed,  on  the  ground 
(1)  that  the  i>Bnalty  provided  by  the  Act  fw  a  fitt*  ofFence 
was  £5  without  imprisonment,  and  (2)  because  one  d  the 
magistrates  adjudicating  was  a  trustee  of  the  premiaes  from 
which  the  palings  were  stolen.    R.  (Rob)  r.  Kildabs  Jra- 

T,cB9       r      -       -       -      a.  B.  ».  atv.  M.  aaa 

3« Interest— BiM— Licensing  Aet^  1872*]    T.,  the  tenant 

of  a  house  licensed  for  the  sale  of  ibtozioating  liquors,  waa 
convicted  of  a  breach  of  the  licensing  laws,  and  wa§  fined. 
B.  was  the  kndlord  of  the  premises  which  was  situate  dwe 
to  his  demesne  wall,  and  from  certain  acts  of  his  he  had 
previously  evinced  a  continued  desire  to  extinguish  this 
particular  public-house;  amongst  other  acts  he  at  one  time 
made  an  offer  of  an  annuity  to  the  former  lieenaee  of  the 
premises  if  he  would  allow  the  licetise  to  drop.  B.  having 
been  one  of  the  magistrates  who  adjudicated  on  the  c-ase 
when  T.  was  ^ned:— Held  (O'Brien,  J.,  diss.),  that  the  con- 
viction was  bad  and  must  be  quashed.  Per  Johnson,  J., : 
Where  there  is  a  clear  case  made,  satisfying  ihe  Court,  and 
est.abli8hing  the  existence  <rf  a.rearbiasf in^tM^\rf^b£^ 
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JTJSTIOSB-DISaUAIflVIOATIOK-  ecHiiHwd, 
adjudicating  magistrate,  the  oooTlotion  cannot  stand.  Per 
Gibson,  J. :  Where  an  adjudicating  magistrate  beliei«s  he 
bfttf  stibh  a  -pecoDiajrj  or  proprietory  interest  in  the  subjnct 
matter  of  tiie  litigation  that  the  Court  can  reasonably  come 
to  the  conclusion  that  this  feeling  would  hare  influenced  his 
judgment,  the  oonyiction  must  be  quashed^  and  the  Court 
will  not  go  on  the  ground  of  his  freedom  from  bias  as  a 
matter  of  fact.  Per  O'Brien,  J. :  Bias,  however  real  or  sin- 
cere, in  order  to  disqualify,  must  be  restriotedi  to  a  bias 
uiincg  from  peouniary  interest,  or  an  interest  directly  con- 
nected with  the  subject  matter  of  the  litigation.  K. 
(TowNLBT)  V.  Louth  Justices      -       Q.  B.  D.  ZXIII.  40 

4 JrUcre»t—Ex-oMeio   OuardiaM.I    Where  a  defendant 


had  been  conyioted  of,  and  fined  £10  for,  a  breach  of  the 
ContagiouB  Diseases  (Animals)  Act,  by  a  Court  consisting 
of  fire  Justices,  all  of  whom  were  ex  oMcio  Guardians  of  the 
Union,  and  two  of  whom  were  present  at  the  meeting  when 
the  prosecution  of  the  defendant  at  suit  of  the  Guardians 
was  ordered)  a  certiorari  was  granted  to  quash  the  coiivio- 
tion.      GuABDiANS  or  Balrothebt  Union  v.   Gallagher 

[CI.  B.  B.  XZVIX.  M.  486 

6 Intereit—Poar  Lav  Ouardiam  appearing  by  oMeer.l 

Justices  who  are  ex  oMeio  Poor  Law  Guardians  are  disquali- 
fied from  adjudicating  on  a  summons  brought  by  the  Poor 
Law  Guardians  under  the  Malicious  Injuries  to  Property 
Aot.  The  Guardians  can  appear  in  such  a  case  by  their 
officer  duly  authorised.  Guardians  of  the  Mitohelstown 
Union  r.  Dvrrr  H.  D.  XXVII.  3/.  628 

JI7STXCBS--JtrBISDlGTlOK. 

1, Arrest— DUpute    in    market— Illegal    arrest.li      Tha 

power  conferred  on  a  Justice  of  the  Peace  by  14  &  15  Vic, 
c.  92,  sec.  17,  to  *'  cause  all  parties  to  be  brought  before  liim," 
in  cases  of  market  disputes,  does  not  authorise  him  to  order 
the  arrest  of  a  party  against  whom  a  complaint  is  made,  for 
the  purpose  of  enforoing  his  appearance  before  such  Justice. 
Forbes  r.  Llotd  -  -  -  -       Hi  C.  XI.  1 

"2. Cerikrrari— Sureties  to  he  of  good  behaviour— I neiting 

tenants  not  to  pay  rents — Jurisdiction — Summons  or  warrant 
—34  Bdw,  IJI.f  6.  L]    On  an  information  having  been  made 
by  a  police-officer  that  he  had  reason  to  believe  and  did  believe 
that  M'C.  was  a  member  of  the  "Ladies*  Land  League,"  a 
stranger  to  the  locality  and  had  been  visiting  various  persons 
therein   who  had  been   served  with  writs   for  rent,  and  had 
wlvised  them  rather  to  submit  to  eviction  than   pay  rent, 
while  outrages  followed  immediately  after  her    visits  to  a 
distarbed  district,  a  warrant  was  issued  against  her,  and  she  was 
arrested  at  a  Land  League  meeting,  and  brought  to  the  poli<*e 
Inrrack  and  thence  to  the  Petty  Sessioiis  Court.    Tlie  pre- 
niding  magistrate  then  read  over  to  her  the  information  made 
bv  the  police-officer,  whom  she  declined  to  cross-examine,  but 
admitted  the  truth  of  said  allegations,  and  avowed  that  she 
waa  a  member  of  the  "  Ladies*  Land  League  "  and  was  carry- 
ing out  its  objects,  decliiiing  to  give  any  othei*  explanations 
or  eatisfactory  account  of  herself.    Accordingly,    the   magis- 
trate made  an  order  binding  her  over  to  be  of  good  behaviour, 
or  in  de&iult  directing  her  to  be  imprisoned  for  three  months. 
Khe  refused  to  give  bail ;    and  on  application  for  a  writ  of 
ftrtiorari  to  quash  the  tirder: —ffetd,    that   the   magistrate 
had  jurisdiction,  and  was  bound  to  act  in  the  matter ;    and, 
on  the  informatiob  made,  and  what  took  place  subsequently 
in  Court,   was  justified   in   making  the  order,   having   just 
grounds  for  suspecting  that  she  had  entered,  or  was  likely  to 
enter,  upon  a  course  likely  to  lead  to  crime,  and  having  regard 
to  34  £dw.  m.,  c.  1,  empowering  Justices  of  the  Peace  to  bind 
over  to  be  of  good  behaviour  all  that  be  *'not  of  good  fame." 
R.  (M'CoRictcR)  r.  Clare  CorNTr  JrsTicEs 

[a.  B.  t}.  iL^t.  91 

8. CeriionnSureties  to  be  of  good  behaviour— tneiting 

tenant  not  to  pay  rent—M  Ed»  III.,  e,  I— Praetiee— Supple- 
mental  aMdavits.]    While    the  society  styled  Irish  National 


JUSTICES-  JTJBISDIOTlON-eMfffiiMtf. 
Land  League  were  alleged  to  be  acting  in  unlawful  combina- 
tion, for  the  purpose  of  inducing  tenants  not  to  pay  their 
rents,   the  following  words  were  addressed  by  H.   R  in  the 
presence  of  a  crowd,  including  a  tenant  against  whom  a  writ 
of  habere  for  non-payment  of  rent  was  then  being  executed:— 
"  Pay  no  rent  to  the  landlord    We  will  make  you  right  about 
the  land.    We  will  build  you  a  house  at  any  expense,   and 
make  you  comfortable  during  the  winter*"    The  district  had 
been  prescribed  under  the  Act  for  the  Better  Protection  of 
Person  and  Property  in  Ireland  (44  k  45  Vic,  c.  4),  and  on 
the    occasion    in  question    the  sheriff  and  his  officers  were 
accompanied  by  an  armed  force  of  police  for  their  protection, 
under  the  command  of  a  magistrate.    H.  B.  appeared  to  liave 
been  entirely  unconnected  with  the  tenant,  and  to  have  come 
there,  aooompanied  by  an  attendant  crowd,  for  the  seeming  pur- 
pose of  interrupting  the  legal  prooedings,  and  apparently  as  the 
emissary  or  agent  of  a  plurality  of  "permynB  in  possession  of 
funds  applicable  to  the  fulfilment  of  the  promises  held  out  to 
the  tenant.      On  information  sworn  accordingly,  a  summons 
was  issued  calling  on  H.  R.  to  show  cause  why  she  should  not 
be  bound  over  to  be  of  good  behaviour ;  on  the  hearing  of  which 
she  was  ordered  by  the  Justices  at  the  Petty  Sessions  to  find 
bail  for  that  purpose,  or  in  default  to  be  imprisoned  for  six 
months.    She  refused  to  give  bail;   and  on  application  for  a 
writ  of  certiorari  to  quash  the  order: — Held,  that  sufficient 
reasons  existed  to  warrant  the    Justices  in  inferring    that 
when  so  exhorting  or  encouraging  the  tenant  to  pay  no  rent, 
H.  R.  was  acting  in  unlawful  concert  and  combination  with 
an  associatioui  and  in  concluding  that  the  repetition  of  such 
conduct  should  be  prevented ;    and  that  while  the  Court  would 
interfere  with  the  exercise  of  such  jurisdiction  only  in  a  strong 
and  clear    case  of    misused  authority,    the  order  made  was 
justified,  on   the  ground  of  probable  suspicion  that  a  crime 
was   intended  or  likely  to  happen  which  should  be  so  pre- 
vented, and  having  regard  to  M  Edw.  III.,  c.  1,  empowering 
Justices  of  the  Peace  to  bind  over  to  be  of  good  behaviour  aU 
that  be   *'not  of  good  fame."    On  sliowing  cause  against  a 
conditional  order  for  a  writ  of  certiorari,  it  would  be  contrary 
to  the  pxractice,  confining  parties  to  the  evidence  given  before 
the  Justices,   to  allow  it  to  be  supplemented  by  affidavit. 
R.  (Retnolds)  r.  Oounti  Oobk  JtsTicEs 

[Q.  H.  D.  XVI.  89 

4. Certiorari — Complaint— Issue  of  summons— Trespass 

of  cattle— timitation^U  k  15  Vic,  e,  03,  ».  10  (4).]  A 
certiorari  was  granted  to  quash  a  conviction  for  trespass  of 
cattle  on  three  occasions,  the  first  of  which  was  more  than  two 
months  before  tlie  date  of  the  summons.  R.  (Mubfht)  v. 
Justices  of  W^sxfobd   •  -       Q.  S.  B.  XXVII.  126 

6* Desertion  of  child — Place  of  hearing, 1    ITie  Justices 

at  N.  have  a  power  to  hear  and  determine  a  summons  against 
a  woman  for  deserting  her  child  out  of  the  jurisdiction  of  the 
N.  Magistrates.      R  v.  Kelly         -         P.  S.  X.  M.  026 

6. Dismissal  without  prejudice.]      When  a   Court  of 

Petty  Sessions  dismissed  a  case  without  prejudice,  the  Magis- 
trates refused  to  hear  it  on  a  new  summons^  as  ''without 
prejudice  "  referred  to  a  proceeding  in  another  Court.  Cinna- 
MOIT   V,   FABLET     -  .  P.  8.  I.  If.  212 

7. Liability  to  civil  action— Maliciously  issuing  summons 

— Staying  proceedings — ^12  Vic,  e*  16,  «.  7 — Pleading— Amende 
ment^Adding  new  cause  of  action^]  Where,  in  an  action 
brought  against  a  Justice  of  the  Peace  for  having  maliciously 
and  without  reasonable  and  probaUe  cause  issued  a  summons, 
on  a  oharge  of  felony^  the  defendant  moved  that  the  proceed- 
ings should  be  stayed^  under  12  Vic,  c.  16,  s.  7 ;  and  upon  the 
hearing  the  plaintiff  deposed  to  the  truth  of  the  allegation  on 
which  the  action  was  founded,  and  it  was  further  alleged  that 
the  Bunmions  had  been  issued  without  informations: — Beld^ 
that  the  proceedings  should  not  be  stayed  summarily.  Lalor 
V.  Bland  (8  Ir.  0.  L.  R.  115)  considered.  AnTBOirT  v,  Pebciyal 

[a.  Bi  B.  XIV.  94 

8. Question  of  title— Ousting  juriidietionr^AJ^itohiti^ 

Affidavit  showing  question  of  title  existed.]    On/ the  he&Hng    |/> 

Digitized  by  Vi  l\^ 
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of  a  motion  for  a  certiorari  to  quash  a  conviction  made  by 
Justices  in  a  case  where  trespass  had  been  justified  by  the 
defendants  on  the  ground  of  title,  the  Court  allowed  aflSdavits 
showing  the  existence  of  the  question  of  title  to  be  used,  and 
QUiiBhed  the  conviction.    R.  r.  Donegal  Justices 

[a.  B.  VIII.  M,  13« 

9. Question  of  title— Iteasonable  supposition  of  right— 

Trespass  on  foreshore— Place,  within  14  &  15  Vic,  e,  92,  s.  8.] 
A  conviction  by  Justices  for  entering  upon  the  foreshore  and 
taking  away  seaweed  was  quashed  on  certiorari,  the  foreshore 
not  being  a  place  within  the  8th  section  of  14  &  15  Via,  o.  92. 
R.  (Sweeny)  v.  Cork  Justices     a.  B.  D.  XXIV.  M.  686 

10 Several  fishery— Title  to.l    A  bond  Me  chiim  of  title 

to  a  several  fishery  ousts  the  jurisdiction  of  the  magistrates. 
(By  Keogh,  J.)    Hewson's  Case         Cir.  Cas.  III.  M,  861 

11. Summary  Jurisdiction  Act,  see.  IS— Hecovcring  pos- 
session of  small  tenements— Monthly  tenancy— Service  of  sum- 
mons—Jurisdiction of  single  Justice— Execution  of  warrant 
for  possession— Computation  of  period— Delegation  hy  con- 
stable of  authority  to  execute  warrant— Pleading— J ustifieation 
— Liberum  tenementum.]  The  words  of  14  &  15  Vic,  c.  93,  s.  15 
Bub-sec.  2,  "cannot  be  found"  (for  service  of  a  summons)  do 
not  me.an  "  cannot  be  found  in  IreUnd,"  but  "  cannot— due 
diligence  being  used— be  so  found  that  the  service  contemplated 
by  that  section  cannot  be  effected."  A  tenancy  from  month  to 
month  is  a  holding  for  a  "term  not  exceeding  one  month'" 
within  sec.  15,  sub-sec.  1,  of  that  Act,  giving  jurisdiction  to 
the  Court  of  Petty  Sessions  in  respect  of  the  recovery  of  posses- 
sion of  small  tenements.  Under  sees,  1,  15,  sub-sec.  3,  of  that 
Act,  a  single  Justice  has  jurisdiction  to  issue  a  warrant  to  de- 
liver possession.  Sunday  is  included  within  the  "  eight  clear 
days  "  from  the  date  of  such  warrant  within  which  it  is  to  be 
executed  under  sec.  15,  sub-sec.  3,  of  that  Act.  A  warrant  to 
deliver  possession  under  sec.  15,  sub-sec  3,  of  that  Act,  en- 
dorsed by  a  sub-inspector  "  to  Constable  B.  and  his  assistants," 
and  by  him  delivered,  but  not,  under  6  &  7  Wm.  IV.,  c  13, 
B.  16,  endorsed,  to  certain  sub-constables  who  have  not  been  ap- 
pointed by  the  sub-inspector  or  the  head  oonstable,  under  14  & 
15  Vic,  0.  93,  88.  25,  26,  will  not  authorise  the  execution  of 
the  warrant  by  the  sulnxmstables  in  the  absence  of  "  Constable 
B.,"  and  such  delegation  of  the  duty  imposed  ujwn  him  being 
illegal,  the  warrant  would  in  such  case  afford  no  justification 
in  an  action  of  trespass  q.  d,  fr,  consequent  on  such  execution. 
"Where  a  defence  is  pleaded  technically  and  formally  as  a 
justification  under  the  warrant  of  a  Justice,  and  upon  that  con- 
struction  the  trial  has  proceeded,  and  a  reservation  has  been 
made  with  the  consent  of  defendant's  counsel,  the  Court  w  11 
not  afterwards,  on  a  motion  to  enter  a  verdict  for  the  plaintiff, 
uphold  the  verdict  for  the  defendant  by  allowing  the  defence 
to  be  construed  in  a  different  sense  because  its  proved  allega- 
tions may  amount  to  a  defence  of  liberum  tenementum.    Blub 

V.   FULLERTON  -  -  *  "  -  B.   X.  138 

12. Sureties  to  he  of  good  hehaviour-^Z\  Ed,  J 1 1.,  e.  1 

^Recognizance— Forfeiture— Conviction  under  Prevention  of 
Crimes  Act,  1882,  s.  W— Belief  of  Court  not  stated  that  cog- 
nizor  was  out  of  place  of  abode  on  an  unlawful  purpose.] 
Where  a  recognizance  was  entered  into,  under  34  Ed.  III., 
c.  1,  to  be  of  good  behaviour,  and  the  cognizor  was  subsequently 
sentenced  to  imprisonment,  for  that  on  a  certain  night,  "be- 
tween the  hours  of  10  and  12  o'clock  p.m.,  he  was  discovered 
out  of  his  place  of  abode  under  circumstances  giving  rise  to  a 
reasonable  suspicion  of  a  crimnal  intent,  whereby  he  was  guilty 
of  an  offence  against  the  Prevention  of  Crimes  Act,  1882, 
8.  11'':— Held,  that  while  an  arrest  would  have  been  justified 
under  such  circumstances,  it  was  necessary,  in  order  to  con- 
stitute an  offence  punishable  by  imprisonment  under  the  Act, 
that  the  person  arrested  should  have  been  found,  in  the  belief 
of  the  Court,  to  be  out  of  his  place  of  abode,  "  and  not  upon 
some  bwful  occasion  of  business";  that  in  the  absence  of 
such  an  averment  the  conviction  was  bad,  »nd  therefore  the 
recognizance  was  not,  by  reason  of  such  convict  on,  liable, to 
\ie  entreated.    R.  r.  «alvix       -  -         a.  S.  XVII.  64 


JiraTICBS-JURISDIOTION-ewi««««l. 

18. Trespass— Cutting  turf— Assertion  of  rt^At— Certio- 

raa-i— 24  &  25  FtV.,  e.  97,  s.  52.]  Where  it  appeared  that  a 
tenant  had  been  in  the  habit  of  paying  the  landlord  for  per- 
mission to  cut  turf  on  a  bog,  which  formed  no  part  of  the 
holding,  and  on  refusal  to  continue  such  payment  had  been 
warned  that  to  cut  turf  in  future  would  be  a  trespass,  notwith- 
standing which  the  turf  was  subsequently  cut,  a  number  of 
persons  assembling  together  for  that  purpose:— ITrfif,  that 
in  the  absence  of  any  evidence  offered  to  show  that  the  turf 
was  so  cut  in  the  exercise  of  a  fair  and  reasonable  supposition 
of  right,  a  conviction  for  tresiMws,  under  24  &  25  Via,  c.  97, 
s.  52,  was  rightly  pronounced  by  the*  magistrates.  R.  r. 
Justices  of  Febmanagh      -  -     Q.  B.  D.  XVII.  105 

!*• Wilful  damage  to  property— Fair  and  reasonable 

supposition  of  right— 2^  &  25  Vic,  c.  97.]  A  tenant  from 
year  to  year,  who  had  previously,  in  compliance  with  the 
rule  on  the  estate,  been  in  the  habit  of  taking  out  a  permit 
from  the  landlord  to  cut  turf  on  the  holding,  having  cut  turf 
on  one  occasion  without  such  permit,  and  having  been  convicted 
therefor  at  Petty  Sessions  for  wilfully  and  maliciously  commit- 
ting spoil  upon  the  property  of  the  landlord:— Hdd,  that  the 
facts  so  appearing  were  not  suflScient  to  sustain  the  conviction, 
but,  without  deciding  whether  under  sec  52  of  the  Act  relat- 
ing thereto  (24  &  25  Vic,  c.  97),  it  would  be  necessary  that 
the  existence  of  a  fair  and  reasonable  supposition  of  right  in 
so  acting  in  such  case  should  be  negatived.  Magbe  r.  Mont- 
OOMEBY  -  .  .  a.  B.  D.  XVTI.  32 

Application  to  have  case  sent  forward  to  Assizes 

[XV.  3/.  605 
Sec  Justices— Cebtiobabi.    4. 

; Assault  occasioning  actual  bodily  harm.  XXIV.  80 

See  Justices— Disqualification.    1. 
Assault—One  Justice  -  -  -      IV.  M,  509 

See  Justices— Offences.    12. 
Contempt  of  Court  -  -  -        XXVII.  133 

See  Contempt  of  Coubt.    12. 

ImprisonmcHit   with  hard    labour    for   non-payment   of 

penalty  ....  XXV.  80 

See  Licensing  Acts.    13. 


Restraining  cutting  of  turf 

See  TUBF.    1. 

Waiver  of  objections — Certiorari 

See  Justices— Cebtiobabi.    2. 


XXI.  31 


XIV.  98 


JUSTICES  — NOTICE  OP  ACTIOV —  I nsuMcicney- 
Justice  appointed  Clerk  of  the  Peace — Vacating  Commission.} 
A  notice  of  action  under  12  Vic.,  o.  16  (Justices  Protection 
Act),  which  does  not  designate  the  place  where  the  acts  com- 
plained of  are  alleged  to  have  been  oonmiitted  is  insufiBcient, 
notwithstanding  the  repeal  of  sec  10  by  16  &  17  Vic,  c  113. 
The  acceptance  of  the  office  of  Clerk  of  the  Peace,  the  appoint- 
ment to  which  is  not  vested  in  the  Crown,  but  in  the  Custos 
Rotulorum  of  the  County,  does  not  operate  to  vacate  a  prior 
incompatible  ofiice,  as  Justice  of  the  Peace,  held  under  the 
appointment  of  the  Crown;  and  therefore  a  Justice  of  the 
Peace,  though  also  holding  the  office  of  Clerk  of  the  Peace, 
continues  to  be  entitled  to  notice  of  action  under  the  Justices 
Protection  Act,  12  Vic,  c.  16.    Forbes  v,  Llotd 

[B.  C.  XI.  1 

Maliciously  issuing  summons  •  -  XIV.  94 

See  Justices— JuBiSDiCTiON.  7. 

JUSTICES— OFFENCES. 

1. Abusive    language — Summons    for    ujtxng,}    A    sul)- 

manager  of  a  bank  was  fined  for  calling  a  customer  a  *'  puppy 
and  a  blackguard,"  the  words  being  spoken  in  the  bank,  which 
is  a  publit^  place.    Downey  r.  Fabquhabson 

[M.  P.  C.  X.  .V.  268 
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2. A»»atdt  on  porter  of  Law  Library, "i    A  barrister, 

who,  oODtnuy  to  the  directions  of  the  Bar  Committee,  entered 
the  Law  Libnuy  and  assaulted  the  porter,  was  fioied,  with  an 
alteniati.'e  term  of  imprisonment.      Bbahlet  v.  Babnbs^ 

[M.  P.  C.  IX.  M,  106 

3. ExeUe  laws — Illicit  spirits  fotirid  in  dwelling-house — 

Convietionr-1  k  2  Wm.  IV,,  c.  55,  s.  17—31  &  32  Vie.,  c.  124, 
*.  6.]  On  ft  prosecution  under  1  &  2  Wm.  IV.,  o.  55,  s.  17,  of 
the  owner  or  oooupier  of  a  dwellings-house,  in  which  a  quantity 
of  illicit  spirits  and  two  bottles  which  had  recently  contained 
illicit  spirits  were  found  and  seized  by  the  Revenue  authorities, 
the  magistrates  convicted  and  ordered  the  defendants  to  pay 
for  fine  the  sum  of  £100,  mitigated  to  the  sum  of  £6^  or  in 
de&ult,  to  be  imprisoned  f(V  three  calendar  months.  The 
defendant  apjiealed  to  the  Court  of  Quarter  Sessions,  and  a 
cane  having  been  stated  for  the  opinion  of  the  Exchequer 
Division: — Held,  tliat  the  conviction  by  the  magistrates  was 
had,  as  the  17th  pec.  of  1  &  2  Wm.  IV.,  c.  55,  was  directed 
igainst  the  proprietor  or  oooupier  of  a  house  or  i)laoe  in 
which  illicit  spirits  were  distilled.    M'Clblland  r.  Dohebtt 

[B.  D.  XXV.  17 

4. Form  of  summons   for   drunkenness,!    A  summons 

which  stated  that  tJie  defendant,  *'  he  being  a  licensed  xJ^rson 
did,  on  the  5th  of  September,  permit  drunkenness  to  take  phice 
OD  his  premises,  or  did  sell  liquor  to  a  drunken  person,"  was 
dismissed.  A  conviction  for  selling  liquor  to  a  drunken  person 
named  A.  B.  would  be  sustainable.    Gbegory  v.  Haslax 

[P.  S.  X.  M.  626 

5. Injuries  to  public  street — Penalties — County  surveyor 

—Borough  surveyor— Indictment— lA  &  15  Vic,  e.  92,  s,  9.]  The 
Dundalk  Gas  Co.  having,  for  the  purpose  of  repairing  their 
mains,  excavated  portions  of  the  streets  in  Bundalk,  a  summons 
was  issued  against  them  for  so  doing  **  without  the  consent 
or  authority  of  the  complainants  "  by  the  Town  Commissioners, 
Buing  by  their  Town  Clerk  and  Borough  Surveyor  :—fl'cW,  thai 
the  summons  disclosed  no  offence^  and  that  if  the  Commis- 
eionere  desired  to  proceed  in  such  case  they  should  do  so  by 
iodictment.  Thb  Dundalk  Town  CoMMissiONXits  v.  Thb 
DiTNDALK  Gas  CoicPANT  -  -       a.  B.  D.  XX.  81 

6. Keeping  porter  for  sale,']    A  summons  for  keeping 

porter  for  sale  is  sustainable,  porter  coming  under  the  descrip- 
tion of  beer  in  the  statute,  though  not  mentioned  in  it,  the 
votds  being  **  keeping  for  sale  spirits,  beer,  cider,  &c.*'  B. 
V.  RussBLL  -  M.  P.  G.  XI.  M,  42 

7. Larceny— 1&  k  19   Vie.,   e,   126,   s.   ^—Form  C.   in 

schedule — Insu/Rciency  of  certiAcate  of  conviction  under  Petty 
Sessions  Act,  "J.  a." — Mistake— Costs."]  C,  had  been  con- 
victed at  a  Petty  Sessions  Court  on  the  charge  that  he  did 
unlawfully  take,  steal,  and  carry  away  a  quantity  of  turf  from 
the  lands  of  A.,  the  property  of  L.,  to  the  value  of  £4-  sterling, 
and  was  sentenced  to  a  fortnight's  imprisonment  with  hard 
labour.  Only  the  ordinary  Petty  Sessions  Act,  Form  "I.a." 
U  &  15  Vic,  o.  93,  had  been  filled  up  with  these  particulars 
by  the  Petty  Sessions  Clerk,  without  more,  and  was  furnished 
to  C.  on  application.  On  a  conditional  order  for  a  certiorari 
having  been  made,  from  the  affidavit  of  the  Justices  and  the 
Petty  Sessions  Clerk,  it  appeared  that  the  conviction  had  taken 
place  under  18  &  19  Vic.,  o.  126  s.  3,  and  a  book  plea  of 
guilty  had  been  entered  in  the  order  book.  The  form  C.  set 
out  in  the  schedule  to  the  Act  had  leen  sent  by  the  Petty 
Sesaions  Clerk  to  the  Clerk  of  the  Peace,  but  no  copy  given  to 
^*'^Held,  that  the  conditional  order  should  be  discharged, 
each  party  to  bear  his  own  costs.  R.  (Cbawfobd)  v.  Ttbonb 
Justices     -  -  a.  B.  D.  XXIII.  43 

8. Malieiotu  Injuries  Act — Killing  a  dog — Evidence — 

Cause  of  death — Malice — Assessment  of  value  and  award  of 
eompensatum— Petty  Sessions  Act,  see.  10— Hequisites  of  sum- 
^^ons— Prosecution  in  Queen^s  name— Evidence  of  authority  so 
to  prosecute.]  Proceedings  by  a  summons  under  the  Petty 
^ntiotiB  Act  (U  k  15  Via,  c  93),  sec.  10,  which  complies  with 
all  the  requisites  of  that  Act,  are  not  invalidated  by  reason  of 
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the  summons  purporting,  in  the  title  thereof,  to  be  brought  in 
the  name  of  the  Queen^  although  no  evidence  is  adduced  of 
authority  on  the  i)art  of  the  complainant  so  to  prosecute.  A 
siunmons  under  the  Malicious  Injuries  Act  (24-  k  25  Vic.,  c. 
97)  sec.  41,  for  unlawfully  and  maliciously  killing  a  dog,  is 
sustainable,  although  there  is  no  procl  of  malice  against  the 
owner  of  the  dog ;  nor  is  it  necessary  that  there  should  be  any 
assessment  of  the  value  of  the  dog,  or  any  award  of  compen- 
sation to  the  owner.    Ovn  v,  K.  (Jones)        Q.  S.  XI.  146 

9. Not    going    into    evidence' — Trespass  —  Sea^weed.] 

Justices  at  Petty  Sessions  dismissed  a  summons  for  trespass  on 
the  statement  and  argument  of  the  complainant's  and  the 
defendant's  counsel  without  (hearing  evidence.  The  Court 
refused  to  make  absolute  a  conditional  order  that  they  should 
hear  and  defermine  the  complaint  according  to  law.  To 
gather  sea-weed  from  a  rock  between  high  and  low  water-mark 
under  a  claim  of  right,  there  being  no  grant  from  the  owner 
of  the  sea-shore,  or  prescriptive  right  thereto  proved  by  the 
complainant,  is  not  a  trespass  within  the  14  and  15  Vic., 
c  92.  s.  8,  or  the  24  and  25  Vic,  c.  97,  s.  52.      R.  (Lynch) 

V.     BALBRIGbAN    JUSTICES  -  -  •      ^.  B.  V.  148 

10. Passengers   Act,  1855,  ss.  18,  84.]    In  a  conviction 

under  the  Passengers  Act,  1855,  s.  18,  it  must  be  stated  that 
the  intent  was  to  obtain  a  passage  without  the  consent  of  the 
"owner,  charterer,  or  master,"  and  the  omission  of  any  one  of 
these  words  is  fatal.  Whether  a  prosecution  under  sec.  18  is 
in  all  cases  subject  to  the  provisions  of  sec.  84,  qutere,  K. 
(Mubpht)   v.   Queenstown   Justices 

[Q.  B.  D.  XXVII.  43 

11. Playing  marbles  on  Sunday— 1   Wm.   Ill,,   e,   17, 

s.  3.]  A  summons  for  playing  marbles  on  Sunday  is  not  sus- 
tainable under  7  Wm.  IH.,  c.  17,  s.  3.    Cotton  v.  Btbne 

[C.  P.  D.  XVIII.  M.  501 

12. Power  of  one  Justice  to  deal  with  ease  of  assault-^- 

Police  as  complainants,]  A  conditional  order  for  a  certiorari 
was  obtained  to  remove  a  conviction  in  an  assault  case  on  the 
grounds  that  it  was  made  by  one  magistrate  alone,  and  that 
the  police  and  not  tlie  party  aggrieved  were  the  compUinants. 
On  cause  being  shown,  the  Court  allowed  it  with  costs,  being 
of  opinion  that  25  &  26  Vic,  c.  50,  gives  one  magistrate  power 
to  deal  with  the  case,  and  to  act  on  the  complaint  of  a 
constable.    R.  v.  OTlahbbty  -       -        a.  B.  IV.  M.  609 

13. Prosecution  of  publican  for  supplying  drink  to  a 

drunken  man.]  A  summons  against  a  publican  for  supplying 
drink  to  a  drunken  man  was  dismissed,  the  solicitor  for  the 
defwidant  waiving  the  objection  that  the  name  of  the  man 
supplied  was  omitted  from  the  summons.    Anon. 

*  [P.  S.  X.  M,  561 

14 Summary  Jurisdiction  Act,  sec.  10— Turning  cattle 

on  public  road.]  A  fine  was  imposed  upon  a  man  for  herding 
cattle  along  the  public  road.    Geabon  v.  Restbiok 

[P.  8.  XI.  M.  309 

15. Summary  Convictions-Trespass— Case  stated— Eri- 

denec-U  k  15  Fir.,  c.  92,  s.  8-20  k  21  Vic,  c  43.]  In  order 
to  sustam  a  conviction  for  trespass  pronounced  by  Justices  of 
the  Peace  under  14  k  15  Vic,  c  92,  s.  8,  it  is  not  sufficient 
to  prove  the  posting  of  a  notice  on  the  lands  warning  persons 
not  to  trespass,  even  though  the  Justices  may  be  of  opinion 
that  such  notice  must  have  been  seen  by  the  defendant.  A 
personal  warning  must  be  proved,  and  a  neglect  or  refusal  to 
leave  after  such  being  given.  On  the  hearing  of  a  case  stated 
by  Justices,  pursuant  to  20  and  21  Vic,  c.  43,  a  party  is  not 
precluded  from  raising  any  point  on  the  ground  that  it  was  not 
raised  or  referred  to  on  the  original  hearing  in  the  Court  below. 
Cabpenteb  r.  Mathews      -       -       -       B.  !>•  XIX.  57 

le. Refusal  of  car-driver  to  stop  to  take  up  passenger 

—Fine  ]  The  fine,  which  was  imposed  upon  a  car-driver  for 
refusing  to  stop  to  take  up  a  passenger,  was  confirmed  on 
appeal.    Monck  v.  Smabtt       -  -      Bee.  C.  X.  M.  w 
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JlTSTlOJfiS— OFFENOSS-  continued, 

— -Assault ZXIV.  80 

See  Justices— Disqualification.    1. 

Desertion  of  child— Place  of  hearing  Z.  M.  626 

See  Justices— JuBisDiCTioN.    5. 

-^  Drunkenness— Township. 

See  Town  Commissioners.    5,  6,  10-U. 

Keeping  greyhound  without  qualmcation     VIII.  M.  416 

See  Sporting  Dogs. 

Obstruction  of  thoroughfare— Band  playing       XXII.  7 

See  Thoroughfare. 

Obstruction  of  footpath— Bicyole  -  -       XXVI.  40 

See  BiOYCLB. 

Prostitutes  in  publio-house  -      III.  M,  467 

See  Public-house. 

— ' —  Signalman  leaving  post— Appeal  XXV.  J/".  103 

See  Justices— Appeal  from.    1L 

JtrSTICBS— FBAGTICB. 

1. AfferU    appearing     to     conduct    ease.]     No    agent, 

except  a  legal  agent,  can  conduct  a  caae  at  the  Petty  Sessions 
Court.    Jones  v.  O'Brien  -       P.  S.  XXVI.  Af.  611 

8. Certiorari — Question  of  title — Affidavit.]  An  objec- 
tion was  made^  on  certiorari,  to  the  reception  of  affidavits 
showing  ouster  of  jurisdiction  of  Justices  by  reason  of  a  ques- 
tion of  title ;  where,  so  far  as  it  appeared  from  the  ord^y  they 
had  jurisdiction: — Held,  that  the  practice  is  to  show  it  by 
affidaWt.    B.  v.  Limerick  Justices         Q.  B.  VII.  M.  66 

8. Constabulary— Complainants — Town    Commissioners 

—Stamp.]  A  summons  brought  by  the  Constabulary  in  the 
name  of  Town  Commissioners,  and  bearing  a  red  stamp,  can- 
not be  entered  upon  the  Order  Book.    Anon. 

[P.  8.  X.  M.  48 

4. Constable  prosecutor  in  assault  witnessed  by  him^- 

Assaulted  party  refusing  to  prosecute — 2i  &  25  Vic,  e.  100 — 
25  &  26  Ftc,  c.  50.]  When  a  party  who  has  been  assaulted 
refuses  to  prosecute,  a  constable  who  witnessed  the  assault 
can  do  so.    Burns  v.  Enniskerrt  Justices 

[a.  8.  XVI.  M.  183 

6.  — Fine— Jr»«A  money.]  A  fine  of  £10,  imposed  liy  an 
Irish  statute  of  1796,  is  represented  by  £9  4«.  lid.  British 
money ;  and  when  a  fine  of  £10  British  was  imposed,  the  order 
6f  the  magistrates  was  reversed.    Kkenan  v.  Sweeney 

[a.  8.  XI.  M.  207 

6. Fishery    prosecutionr—Admissibility    of    defendant's 

tvidenee.]  The  defendant  is  not  a  competent  witness  in  a 
fishery  prosecution.    Sherwood  r.  Kinchela 

[P.  8.  XI.  M.  660 

7. Order  not  showing  that  party  aggrieved  refused  or 

declined  to  prosecute.]  A  conviction  for  assault  under  the 
24  &  25  Vic,  a  100,  s.  42,  and  25  &  26  Vic,  c  50,  s.  9,  made 
on  the  complaint  of  a  district  inspector  of  constabulary,  is  bad, 
where  it  does  not  show  on  the  face  of  it  that  the  party 
aggrieved  has  refused  or  declined  to  pro8ecute.  R.  (Ryan) 
V.   Justices  of  Wicklow  Q.  B.  D.  XX VII.  M.  9 

8. Order — Dismiss   without   prejudice — Dismiss    on   the 

merits— 1^  &  15  Vic,  c.  93,  *.  21.]  Where  magistrates,  in  a 
case  of  summary  jurisdiction,  entered  or  caused  to  be  entered 
.on  the  Order  Book  the  word  "  Dismiss,'^  it  was  held  to  be  no 
bar  to  subsequent  proceedings  by  the  same  complainants 
against  the  same  defendants  for  the  same  offence.  In  case  of 
dismissal  the  order  should  state  whether  it  is  "upon  the 
merits"  or  "without  prejudice"  to  a  further  complaint. 
Great  Southern  and  Western  Railway  Co.  v.  Darby 

[d.  B.  D.  XXVII.  46 
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9. Power  of  adjournment — Case  heard  and  dttcrmina- 

tion  arrived  at — Conviction  pronounced  by  a  Bench  dUfercntlg 
constituted.]  The  Justices  at  Petty  Sessions  possess  an  inherent 
ix>wer,  to  be  exercised  under  ciroumstanoes  jiroperly  so  le- 
quiring,  of  adjournment,  even  to  the  extent  of  adjourning 
after  the  oase  has  been  heard  and  sentence  fixed,  though  the 
conviction  has  not  been  pronounced  and  recorded;  but,  in 
order  afterwards  to  constitute  a  legal  judgement,  it  must  be 
pronounced  by  a  Court  consisting  of  the  soiue  Justices.  R. 
(Sullivan)  v.  Cobk  Justices  -         Q.  B.  D.  XIX.  66 

10. He  fusing  to  issue  summons — Previous  summons  dit- 

missed  without  prejudice — Mandamus.]  A  mandamus  vas 
granted  to  compel  Justices  to  issue  a  summons  against  memberi 
of  the  Town  Commissioners  of  Trim,  for  a  sum  of  money 
surcharged  by  the  auditor,  whidi  they  had  refused  to  do  us  a 
previous  summons  had  been  dismissed  without  prejudice.  R 
V.  Meath  Justices  -  -  <l.  B.  VIII.  If.  415 

11. Rehearing  —  Fresh   evidence  —  Reducing   to  vrltintf 

tendered — Assault  on  a  female — Mandamus.]  Magistrateb  at 
Petty  Sessions  having  heard  an  assault  oase,  dismissed  same; 
and  subsequently  a  fresh  summons  was  issued  against  tlie  de- 
fendant on  the  same  charge.  The  magistrates  refused  to  re-hear 
the  oase.  The  prosecutrix  stated  that  she  had  fresh  evidence, 
but  did  not  tender  the  evidence  reduced  to  writing:— fTf/rf, 
that  as  no  further  informations  were  tendered  or  statement 
made  to  the  magistrates,  on  behalf  of  the  prosecutrix,  showing 
what  would  be  proved  besides  what  appeared  on  the  previous 
informations,  the  Court  would  not>  under  12  Vie.,  a  16,  s.  5, 
compel  the  magistrates  to  re-hear  the  case.  R.  (Murphy)  r.  Thi 
Justices  of  Dublin  -  -         a*  B.  D.  VIII.  134 

12. Relieving  officer  of  union  —  Appearing  for  guar- 
dians.] A  solicitor  must  appear  on  behalf  of  guardians  at 
Petty  Sessions ;  the  relieving  officer,  when  appointed  by  power  of 
attorney,  cannot  {xrosecute  on  their  behalf.  Wextobd  Vxton* 
GUAIIDI.4NS  V.  Cleary    -  P.   8.   XXV.  If.  228,  285 

18. Relieving  officer  appearing  for  guardians.]  A  re- 
lieving officer  was  not  allowed  to  appear  on  a  summons  for 
possession  of  a  labourer  s  cottage.      Dillon  r.  Whitty 

[P.  8.  XXVI.  M.  204 

14. Right  of  caretaker  to  conduct  case]    A  caretaker 

was  allowed  to  conduct  a  case,  the  defendant's  solicitor  not 
objecting.    Anon.  -  -  P.  S.  XXVI.  M.  646 

16. Right  of  railway  official  to  prosecute.]    The  Justiow 

refused  to  allow  a  railway  official  to  prosecute  for  travelling 
without  a  ticket.    Great  S.  and  W.  Railway  Co.  v.  Bbeex 

[P.  8.  XXVI.  M.  669 

16. Ticlcet  collectors  as  prosecutors.]  A  ticket  col- 
lector, ordered  by  the  manager  of  the  railway  company  to 
prosecute  for  smoking  in  the  company's  premises,  was  i^r- 
mitted  to  prosecute,  Dublin  W.  and  W.  Railway  Co.  r. 
Lawlok  .  -  -  -    P.    S.    XXVI.   M.  18 

17. Warrant   of  committal— Defendants   not  named  in 

body  of  warrant.]  A  warrant  of  committal  is  invalid  if  the 
names  of  the  defendants  are  not  given  in  the  body  of  it  as  well 
as  in  the  margin.    IIodoins  v.  Toe  B.  C.  I.  M.  769 

Amendment— Form   H.  -  -    XXVI.    .V.  659 

See  Justices— Appeal  prom.    6. 
Amendment  Warrant         -  -  -       IV.  J/.  609 

See  Justices— Certiorari.    6. 

Appearance  of  Poor  Law  Guardians  by  officer 

[XXVII.  M.  623 

See  Justices— Disqualification.    5. 
Compkinant  ....      XV.  M.  606 

See  Justices— Certiorari.    5. 
Order  autliorising  road  contractor  to  enter  on  landn 

Ste  Grand  Jury— Road  Contractor.  1,  2. 
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XVI.  106 


JUSTICBS. 

Committal  of  dangerous  lunatio  • 

See  Lunatic— Committal. 

Compenfiation. 

See  Compensation-.    1,  2. 

Fine — ^Alternative  imprisonment  with  hard  labour— Licen- 
sing Acta  .  -  .  -  .  XXV.  80 
See  LiCKNSiNG  Acts.    13. 


XHOWIiEDaX!  OF   CONTENTS  OF  WILL. 

See  Cases  under  Probate— Knowledgb  of  Contents. 


L. 

LABOXIBEB8'  ACT,  1SB3—Takinff  land$  eomputaorily— 
Demesne  land*— Guardian  of  infant.}  Liberty  was  given  to 
the  guardian  of  an  infant  to  oppose  the  erection  of  labourers' 
oottages  on  demesne  lands  of  the  infant,  on  the  ground  of 
injury  to  the  property,  and  the  absence  of  necessity  for 
the  works  proposed.    In  re  Bbadshawr  Minobs 

[C.  XVII.  M.  634 

Deduction  from  tithe  rent-charge  of  special  expenses 

[XXVI.  69 
See  Tithe  Rent-charge.    L 

LACHBS. 

Creditor— Principal  and  Surety     -  -         I.  If.  246 

See  Principal  and  Surety.    7. 

Delay  in  bringing  action       -  -  XII.  M.  336 

See  SPBcnrio  Performance.    1. 
Forfeiture— Fines     -  -  -  -       II.  Af.  226 

See  Renewable  Leasehold  Conversion  Act.    7. 

LANDED  ESTATES   COtTBT  CONVETANCE. 

1- Adverse  title— Ejectment.'}    A  Landed  Estates  Court 

ooDveyance  conveying  "the'  interest  then  remaining  unex- 
pired" oould  not  revive  a  title  which  had  been  defeated  by 
advene  possession  previous  to  the  conveyance.  Kennedy  v 
Woods  -  B.  I.  M.  64  Te.  C.  II.  M.  282 

*• Description   of  premises— Lease  referred  to  in  the 

conttyanee  —  Falsa  demonstratio  —  Estoppel — Jurisdiction  of 
(^hairmanr—Ejeetment  on  the  title.]  In  a  civil  bill  ejectment 
on  the  title,  brought  under  37  &  38  Vic,  c.  66,  it  appeared  that 
the  premises  in  question  had  been  purchased  by  the  plaintiff  in 
the  Landed  Estates  CVjurt,  and  were  correctly  described  in  the 
rental  as  in  M.  Street,  and  were  correctly  delineated  on  a  map 
referred  to  in  the  conveyance,  and  indorsed  on  it ;  but  the  rest 
of  the  description  was  erroneous,  and,  among  other  details, 
the  premijtee  were  described  as  "  held  by  If.  under  the  lease 
mentioned  in  the  schedule  annexed  hereto,"  which  lease  was 
set  out  therein  as  a  lease  for  999  years,  whereas  in  reality  no 
such  lease  existed,  but  H.  held  the  premises  under  a  lease  for  a 
•hort  term,  which  had  been  terminated  by  civil  bill  ejectment :  — 
Held^  that  the  purchaser  of  the  reversion  under  the  Landed 
Eotates  Court  conveyance  wae  bound  to  show,  before  he  could 
recover  in  ejectment,  that  the  lease  for  999  years  set  forth  in 
his  conveyance  wa»  put  an  end  to,  although  no  such  lease  was 
in  existence.    (By  Keogh,  J.)    Kennellt  v  Coates 

[Cir.  Cas.  ZI.  60 

^ Mistake— Jurisdiction.]     A    landed    Estates    Court 

conveyance  is  unimpeachable,  and  irrevocable  in  the  absence  of 
fraud  OQ  the  part  of  the  purchaser,  and  the  Court  has  no  juris- 
diction, by  amendment  or  cancellation,  to  rectify  any  error 
which  has  arisen  by  act  of  the  Judge  or  the  party  having 
carriage  of  the  sale.    Jle  Walsh's  Estate    Ch.  A.  I.  M.  336 


LANDED  ESTATES  OOUBT  OONVEYANCB-^<mrAitt«l 
*• Mistake — Jurisdiction.]  The  map  annexed  to  a  pur- 
chaser's conveyance  included  jfart  of  the  estate  of  an  adjoining 
owner.  The  L.  E.  O.  ordered  that  the  error  should  be  rectified, 
and  that  the  purchaser  should  reconvey  that  part  to  a  trustee 
habendum  on  the  trusts  of  the  estate  as  they  would  stand  had 
the  corveyance  not  been  executed.  On  appeal:— HeW,  that 
that  order  should  be  reversed,  as  the  L.  E.  0.  had  not  juris- 
diction to  make  it.  That  Court,  when  once  its  seal  had  been 
put  to  the  conveyance,  is  functus  oMcio  as  regards  the  title ; 
and  any  equities  which  affect  the  lands  or  the  purchaser  must 
be  asserted  in  a  Court  of  Equity,  In  re  Tottsnhak's  Estate 
[L.  E.  G.  II.  M.  426;   Cli.  A.  III.  M,  134 

5. Omission  inn-Claim  for  compensation  under  Landlord 

and  Tenant  (Ireland)  Aet^  1870.]  Lands  were,  in  1801,  leased 
to  M.  for  three  lives.  In  1833,  two  of  the  lives  being  still 
in  being,  the  lands  were  leased  to  S.  for  those  two  lives  and 
the  life  of  C.  (M.'s  granddaughter).  A  trust  was,  at  the  same 
time,,  declared  in  S.  for  the  benefit  of  R.,  M.'s  son  and  suc- 
cessor (M.  being  then  dead),  and  it  was  agreed  that  the  new 
should  not  operate  as  a  surrender  of  the  old  lease.  On  R's 
death  C.  (his  daughter)  entered  into  possession.  The  reversion 
was  in  1871  sold  in  the  landed  Estates  Court,  t^e  schedule  to 
the  conveyance  stating  S.  to  be  the  tenant,  under  the  lease  of 
1833,  and  not  referring  to  the  lease  of  1801,  or  the  deolaiation 
of  trust.  The  last  life  in  the  old  lease  dropped  in  1869.  On  a 
claim  for  compensation  for  permanent  buildings,  proved  to  have 
beea  erected  prior  to  1833,  it  was  held  by  theChaionan  at  Land 
Sessions:— (1)  That  by  the  effect  of  the  34  &  35  Tlo.^  o.  92, 
the  sale  in  the  Landed  Estates  Court  was  subject  to  any  right 
to  compensat'on  for  these  permanent  buildings,  although  not 
referred  to  in  the  conveyance ;  (2)  that  0.  was  not  the  **  suc- 
cessor in  title'*  to  R.,  so  as  to  entitle  her  to  compensation, 
inasmuch  as  she  must  be  treated  as  having  become  the  lessee 
of  a  new  lease^  in  1869,  the  date  of  the  termination  of  the  lease 
of  1801.  The  claim  having  accordingly  been  dismissed  and  the 
claimant  having  appealed:— ffe/ef,  that  it  was  not  possible  to 
go  behind  the  Landed  Estates  Court  conveyance;  that  the 
34  &  35  Vic,  a  92,  did  not  apply  to  the  case;  and  that  conse- 
quently no  compensation  oould  be  awarded  to  the  claimant. 
(By  Dowse,  B.)    Barron  v.  Stephenson 

[Cir.  Cas.  IX.  146 

6. Eates— Erroneous  recital  of  lease  in  schedule — When 

not  conclusive.]  A  Landed  Estates  Court  conveyance  described 
premises  as  held  under  a  lease  dated  the  18th  February,  1875, 
at  the  yearly  rent  of  £6,  with  a  proviso  that  if  the  tenant  paid 
all  the  rates  the  landlord  should  receive  £4  in  lieu  of  £6.  The 
proviso  in  the  lease  only  required  the  tenant  to  iiay  all  city 
rates : — Hcldy  that  the  tenant  wae  not  precluded  by  the  erro- 
neous recital  in  the  schedule  to  the  conveyance  from  deducting 
half  the  Poor  Rate.    (By  Barry,  L.J.)    Riobdan  v.  Mxtllinb 

[Oir.  Oaa.  XXVI.  M.  646 

Motion  to  suspend  •  -  -  -        X.  if.  644 

,Sife  Practice—Landed  Estates  Court— Conveyance. 


-  Tenant  from  year  to  year^Notice  to  quit 
See  Ejectment  on  the  Title.    24. 


I.  M.  U8 


LAKD  LAW   (IRELAND)  ACT,  1881. 

1. Rule  2 — Practice— Adjournment — Costs  inettrred  at 

previous  Sessions.]  Wlien  cases,  entered  for  hearing  at  a 
previous  sitting  in  Armagh  of  a  Sub-Commission,  were  ad- 
journed on  the  terms  of  the  payment  by  the  tenants  of  the 
costs  of  the  day  : — Heldf  that  jnyment  of  the  costs  as  ordered 
was  a  condition  precedent  to  cases  being  called  on  for  hearing 
now;  following  the  practice  in  the  Civil  Bill  Court  under 
Rule  2  (Uind  Act  1881)  and  Rule  22  of  29th  October,  1870. 
0*Hara   v.   M'Geouqh  •  L.   Sub-G.  XVI.  36 

2. ^Rulea  27,  82 — Substitution  of  service  of  notice  of  sale 

— Execution  creditor-^Acts  of  violence— Disturbance  in  district.] 
Liberty  to  substitute  service  of  the  notice  of  sak  l>y  the 
landlord  as  execution  creditor  was  given     " 
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IiARD    IiAW   OBSSIiAND)    AOT,    lSai-c<mtinued. 
that  there  was  diaturbance  in  the  district  aooompanied  with 
acts  of  yiolenoe,  a  copy  of  the  order  to  be  posted  on  the  nearest 
Petty  Sessions  Ck>urt  and  copies  to  be  sent  through  the  post 
to  the  tenants.    Tatlob  v.  Simpson  Ij.  C.  XV.  loa 

3. Boles  27,  SZ—Serviee  of  originating  notice— Sale- 
Danger  to  person  serving — Disttwhance  in  dittriet.'\  An  order 
to  substitute  serrioe  will  not  be  granted  where  the  affidavit 
only  shows  that  the  disturbance  in  a  district  creating  the 
■Ueged  necessity  for  the  order,  existed  at  a  time  antecedent 
to  the  making  of  the  application,  and  does  not  show  that  the 
tame  condition  still  continued,  and  that  personal  service  would 
be  Bitended  with  present  danger.  Mbaoher  v.  Fitzoibbgn. 
DooHBBTT   V.    Hazlett  -  Ij.    C.    XV.    93 

4. Boles  28,  29 — Service  of  originating  notice— Several 

landlords,^  Where  there  are  two  landlords,  both  must  be 
served  with  the  originating  notice.    M'Olosket  v.  Cookb 

[I«.  C.  XV.  82 

6. Boles  28,  28 — Service  of  originating  notice — Land- 
lord resident  obi  of  the  jurisdiction — Registered  letter  to  agent 
otU  of  jurisdiction]  The  Court  will  give  leave  to  substitute 
service  ot  a  notice  to  fix  the  fair  rent  of  holding  by  registered 
letter,  addressed  to  an  agent  residing  out  of  the  jurisdiction 
when  the  landlord  also  does  not  reside  within  the  jurisdiction, 
and  the  rents  had  been  always  sent  through  the  post  by  bank 
drafts  to  the  agent.    Bbadt  v.  Yebnes       -    Ij.  C.  XV.  81 

6. Bole  33 — Substitution  of  service — Service  out  of  the 

jurisdiction— Registered  letter,']  When  the  landlord  resides  out 
of  the  jurisdiction,  a  formal  application  to  substitute  service 
must  be  mada    Fobstthb  v.  Shaw     -  -  Ii.  C.  XV.  94 

7. Boles  Dec.  1883,  r.  Z^— Signature  ty  tenant  of 

originaiing  notices,]  Where  the  tenant  has  not  signed  the 
originating  notice  and  the  objection  wa«  not  made  by  the  land- 
lord in  the  Sub-commission  Court : — Heldf  that  the  omission  of 
the  signature  was  a  material  omission,  but  it  was  waived  by  the 
landlord  in  the  Court  below,  and  the  landlord  was  not  preju- 
diced thereby.  The  Land  Commission  have  power  to  amend  it 
by  inserting  the  name.  .  Hbmpenstall's  Estate 

[Ii,  0.  XXVI.  80 

8. Bole  61 — Liberty  to  intervene — Condilional  order.] 

Liberty  was  given  to  the  clergyman  of  the  Irish  Church  to 
intervene  in  proceedings  where  it  appeared  that  the  lands 
were  glebe  lands,  the  conditional  order  to  be  served  on  the 
tenant,  and  the  Superintendent  of  the  Church  Department  of 
the  Land  Commission.    Jobdan  v.  Gibbs      L.  C.  XXV.  27 

9, Bole  74 — Application  to  dismiss  appeal — No  notice 

of  appeal,]  Where,  through  the  grossest  carelessness  of  the 
tenant,  no  notice  of  appeal  had  reached  the  landlord,  the  appeal 
was  dismissed,  with  three  guineas  costs,    ^bazibb  v.  Lane 

[L.  C.  XXVI.  M.  420 

10. Bole  74 — Extension  of  time  for  appeal— No  formal 

order  made  up  when  time  for  appeal  extended.]  No  rule  was 
made  on  an  application  for  an  extension  of  time  to  appeal, 
where  it  appeared  that  the  applicant*s  solicitor  had  means  of 
informing  himself  that  a  previous  extension  of  time  was  only 
for  a  week,  and  that  no  formal  order  was  tiien  made  up. 
Walsh  v,  Suobub  -  -  -       L.  C.  XVII.  116 

!!• Bole  74 — Leave  to  appeal — Extension    of  time — 

Mistake  of  solicitor.]  The  time  for  appealing  will  not  be  ex- 
tended on  the  ground  of  mistake  by  the  solicitor.  Rhodes  v. 
Jenkins  (7  Cii.  D.  711),  followed.    Joly  v.  Btbnb 

[L.  C.  XXVI.  146 

12. Boles,  Deo.  1883,  Hob,  116,  n6—Alteration  of 

date  to  tenant's  prejudice^  after  signature  and  before  filing— 
Setting  aside  agreement.]  The  Court  set  aside  an  agreement 
fixing  a  fair  rent  which  had  been  signed  in  Dec.  1882,  but  which 
was  not  filed  till  March,  1883,  and  the  date  of  the  agreement  was 
altered  so  as  to  be  in  time.    Lynch  v.  Louohbey 

[L.  0.  XXIII.  M,  366 


LAND   LAW    (IBSLAND)    ACT,   l^Bl^ ctmHnwd. 

13. ^Bole  108,  Deo.  IWZ— Particulars  of  improvements 

—Statute  measure.]  The  measurement  of  improvements  Bet 
forth  in  endorsed  schedules  must  be  regarded  as  m^de  in  the 
same  manner  as  the  measurement  of  the  areas  set  forth  on 
the  face  of  the  originating  notices— i.c.,  in  statute  measure. 
Williamson  v,  Westbnba         -         L.  Sob-C.  XIX.  42 

!*• 8. 1 — Sale  of  tenancy  — Refusal  of  landlord  to  accept 

purchaser  as  tenant— Purchaser  who  had  taken  advantage  of 
the  Arrears  of  Rent  Act.]  The  fact  that  a  purchaser  of  a 
tenant's  interest  had  taken  advantage  of  the  Arrears  of  Rent 
Act  is  a  fair  and  reasonable  objeotion  to  his  being  accepted  ^A 
a  tenant    Healy  v.  Lismoeb  L.  C.  XVIII.  76  note 

15. S.   1  — Bole    ZZ  —  Sale   of  tenancy  —  Reasonable 

grounds  to  decline  purchaser  as  tenant— Intention  of  landlord 
himself  to  purchase— Purchaser's  means  insufficient— Purchaser 
who  has  taken  advantage  of  Arrears  of  Rent  Act— Amendment 
of  landlords-Notice  of  refusal  to  accept  purchaser.]  The  fact 
that  the  puix>haser  of  a  holding  has  taken  advantage  of  the 
Arrears  of  Bent  Act  is  not  a  reasonaUe  ground  for  declining 
to  accept  him  as  tenant  (Roche,  diss,).  Leave  was  given  to 
Uie  landlord  to  amend  his  notice  of  refusal.    Lbb  v.  Massy 

[L.  Sob-G.  XVIII.  76 

18.  — -  8. 1 — ^Bole  Bl—SuMcicney  of  notice  to  sell  tenancy^ 
Form  No.  1,  with  words  added  fixing  day  of  sale — No  sale 
on  that  day— Subsequent  sale.]  M.  was  a  tenant  of  a  holding 
under  a  judicial  tenancy  under  the  Land  Law  (Irdand)  Arts, 
1881,  1887.  On  the  30th  December,  1889,  he  served  notice 
of 'intention  to  sell  the  holding,  which  notice  was  in  the  pre- 
scribed form  No.  1,  with  these  words  written  in  after  the  words 
notifying  such  intention  **on  Thursday,  the  16th  January, 
1880."  He  attempted  to  sell  on  the  16th  January,  1890,  but 
failed.  Afterwards  on  October  4th,  1890,  M.  did  sell  to  G., 
and  on  October  31st,  1890,  served  notice  of  the  name  of  the 
purchaser  in  form  No.  3.  The  hindlords  (m  Nov.  7th,  1890, 
served  an  originating  notice  to  have  the  sale  declared  \oiA, 
because  no  notice  of  the  intention  to  sell  had  been  ser.ed. 
The  tenant  having  moved  to  dismiss  this  notice : —fl^r/rf,  that 
the  notice  of  the  30th  December,  1889,  was  sufficient  notice  of 
intention  to  sell  for  the  sale  to  G.,  although  served  so  long 
before  such  a  sale  and  for  a  particular  day.  Sec.  1  of  the  Act 
of  1881  considered,    M'Fablane  v.  Cinnamond  (Tbustbbs  of) 

[L.  C.  XXV.  45 

17 8.  1,  (1)  (2)  (3)  (i)  (6)  {e)-Sale  of  tenancy-True 

value— Disagreement  between  landlord  and  tenant— Declaration 
of  sale  to  purchaser  to  be  void^Right  of  preemption  on  part 
of  landlord.]  Where  a  tenant  serves  on  his  landloida  notice 
of  his  intention  to  sell  his  tenancy  and  the  landlord  serves  on 
the  tenant  a  notice  electing  to  purchase  the  tenancy,  and 
applying  to  the  Land  Commission  to  fix  the  true  value  of  the 
tenancy,  a  sale  made  by  the  tenant  subsequent  to  such  notice 
by  tUe  landlord  will  be  set  aside.  In  fixing  the  true  ^u© 
of  the  tenancy,  the  Court  will  not  consider  the  market  value 
of  the  tenancy,  but  what,  having  regard  to  the  interest  of 
landlord  and  tenant  respectively  under  the  code,  would  be 
the  true  estimate  of  the  price  between  them.  A  dams  v.  DunstatK 
{XVI.  59),  applied.    Lloyd  v,  Ibwin 

PL.  8ub-C.  XVI.  126 

.  ^®' S*  ^»  (^)  i^)—Sale  of  holding  by  tenant— Permawnt 

improvements  made  by  landlord— Notice  by  landlord  to  hare 
improvements  sold  with  tenancy  and  purchase-money  appor- 
tioned--Jurisdiction^Rules  69,  77,  78.]  Where  a  tenant,  exer- 
cismg  the  right  to  seU  his  tenancy,  desires  that  the  hindloid'a 
permanent  improwments  should  be  sold  therewith,  it  is 
incumbent  on  the  tenant  to  apply  for  such  purpose,  under 
the  Land  Law  Act,  1881,  s.  1  (8),  and  in  default  thereof  tlie 
J^rt  has  no  jurisdiction  to  grant  an  application  by  the  land- 
lord to  have  the  purchase-money  of  the  tenancv,  and  such 
improvements,  apportioned.    Meade  v.  Tatlob 

[L.  c.  XVII.  ue 

}^,' S*  ^»  <*)•]    A.,  a  tenant  of  B.*8,  died,  and  bequeathe«l 

his  interest  in  his  holding  to  C.  The  holding  was  sold  to  1> , 
whereupon  B.   intimated   that  he  couM  no^-Y»«i«iifel/S    as 

Digitized  by  virOO^riL* 
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LAKD  JiAVr  (IBSLAJrD)  ACT.  1881-«m«nM«<«. 
the  purchaaer,  aa  no  notice  of  intention  to  sell  had  been  serred 
OQ  him  as  required  by  the  Acti—Heldy  that  as  there  waa  no 
evidence  to  show  that  the  sale  had  not  been  made  in  pursu- 
ance of  the  Ulster  custom,  the  provisions  of  the  Land  Act, 
1881.  8.  1  (2),  did  not  apply.    M*Comb  r.  BorRliAN 

PL.  C.  XXVII.  3f.  647 

20 Ss.  1,  (2)  (4)  2,  ^Statutory  tenancy^TenarU  at- 

Umpting  to  transfer  without  notice  to  landlord— Svb-lcttinff— 
K}€ctmeni.]  A  sale  by  a  tenant,  having  had  a  fair  rent  fixed 
by  the  Land  Commission,  and  without  notice  to  the  landlord  :  — 
Held^  to  be  a  sub-letting  within  tiie  meaning  of  the  Act 
entitling  the  landlord  to  bring  an  action  of  ejectment  for  breach 
of  the  statutory  conditions.  (By  Lawson,  J.)  Wbioht  v. 
WHiTTAKtt         ...  -       Cir.  Cas.  XX.  28 

21. S.   1,    {9)— True   value  of   tcnaneySale  pending 

applicatioT^-Judicial  rent  not  ilxedA  The  tenant,  S.  W., 
wishing  to  dispose  of  a  farm  which  had  been  left  to  her  by  her 
father-in-hiw,  served  notice  on  the  hindlord  of  her  intention  to 
«•!!  her  tenancy.  The  bmdlord  oflfered  £60  for  the  farm,  which 
the  tenant  refused.  Notice  to  fix  the  true  value  was  then 
lerved  by  the  landlord.  Before  this  application  waa  heard  the 
farm  waa  put  up  for  auction,  and  sold  for  £155;  but,  pending 
the  application  to  fix  the  true  value,  the  purchaae-money  waa 
not  iMdd  :—Held^  that  the  sum  which  a  tenant  could  obtain  at 
an  auction  of  her  farm  was  not  the  true  value  as  between  land- 
lord and  tenant.    Ensiskillbn  v.  Willis 

[L.  Sub-G.  XIX.  26 

22. S.  1,  (3)— A'otice  by  tenant  of   intention  to  sell— 

Originating  notice  of  application  by  landlord  to  ascertain  true 
value  — Sale  by  tenant  pending  hearing  of  application.] 
After  service  by  a  landlord  of  the  prescribed  notice,  claiming  a 
right  to  purchase  at  the  true  value  of  the  tenancy,  it  is  not 
competent  to  the  tenant  to  sell  to  another  person  pending  the 
hearing  of  the  applicaticm.  The  true  value  of  tenancy  is  not 
wmpetitive  value,  but  is  such  value  as  shall  be  determined 
upon  by  the  Court  aa  being  its  true  estimate,  having  regard  to 
the  respective  interests  of  the  landlord  and  tenant  under  the 
Land  Law.    Coxnob  v.  Gbntleman 

[li.  Sub-C.  XVIII.  28 

23. 8. 1,  {9)— Meaning  of  the  "true  value*'  of  a  holding.] 

The  "  true  value  "  of  a  holding  under  s.  1,  sub-s.  3,  of  the  Land 
Law  (It.)  Act,  1881,  is  what  a  thoroughly  solvent  and  prudent 
man  would  give  for  the  holding,  intending  to  make  the  rent 
out  of  it  and  a  fair  profit  besides  on  his  capital  exi)ended. 
Adams  v.  Dunseaih  (XVI.  59),  and  the  Marquis  of  Headf art's 
Estate  (MacDevitt's  Rep.  328)  commented  on.    Ageb  v^  Sealy 

[L.  8ab-G.  XXVII.  M.  63 

24 8.  1,  {12)Sale  of  a  tenancy  on  an  estate  subject  to 

the  Ulster  custom — Preference  to  adjoining  tenant.]  A  tenant 
on  an  estate  subject  to  the  Ulster  custom  assigned  his  tenancy 
under  that  custom.  On  the  estate  it  waa  usual  to  make  sales 
with  the  approval  of  the  landlord,  preference  being  given  to 
an  adjoining  tenant.  As  the  assignee  was  not  an  adjoining 
tenant,  the  landlord  refused  to  recognise  the  aaXei—Heldf 
that  the  assignee  had  not  the  status  that  would  entitle  him 
to  have  a  fair  rent  fixed.    Botlb  v.  Contnghaic 

[L.  C.  XXVII.  UO 

25 8«.  1,  (4)  Z-^tatuiory  notice— Sub-letting.]    Where 

a  tenant,  J.  X.,  previous  to  the  passing  of  the  Land  Law 
Act,  1881,  had  agreed  to  assign  to  her  son,  on  his  marriage, 
her  holding,  reserving  nevertheless  to  herself  one  room  in 
liou-«e  and  the  grass  of  one  cow  on  said  holding,  and  where, 
subsequent  to  the  paasing  of  the  Act,  J.  N.,  by  deed  of 
aostgmnent,  carried  into  execution  the  terms  of  said  agreement, 
without  serving  the  statutory  notices  on  the  landlord;  on 
an  application  to  have  a  judicial  rent  determined,  which 
was  resisted  on  the  grounds  that  the  tenant  had  not  served 
the  statutory  notices,  and  that  he  was  not  in  exclusive  occu- 
patioQ  of  the  holding  by  reason  of  said  reservation: — Held, 
that  the  tenant  waa  entiUed  to  have  judicial  rent  determined. 
KouN  r.  HUBLET  -  li.  8ub-C.  XVIII.    62 
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26. 8.  1,  {6)'-Applieation  to  be  set  aside  by  tenant-^ 

Time  within  which  it  should  be  made— Just  interest  of  landlord 
—Rule  83.]  An  application  to  set  aside  a  sale  by  a  tenant 
made  by  a  landlord  who  had  knowledge  of  the  sale  for  nearly 
two  years  before  he  applied,  and  who  had  himself  failed  to 
carry  out  an  agreement  to  purchase,  was  refused.  KiXBNAH 
V.  Dawsox  -  •  L.  8ub-0.  XXVI.  M,  612 

27. 8. 1,  {b)^Applieaiion  by  originating  notice  to  declare 

sale  void— Just  interests  of  the  landlord.]  The  Court  will  not 
declare  a  sale  by  a  tenant  void  on  account  of  the  failure  of  the 
tenant  to  give  notice  thereof  to  the  landlord,  unless  the  Cowl 
is  of  opinion  that  the  "  just  interests  of  the  landlord  so  require, 
and  for  instance,  if  he  had  intended  to  exerdse  hia  right  of  pre- 
emption, and  such  right  had  been  interfered  with."  FooLE  v. 
Pbendebgast      -  -  -  -         li.  O.  XXIV.  12 

28. 8.  1,  (6) — Sale  of  tenancy — Reasonable  grounds  to 

decline  to  accept  purchaser  cu  tenant — yon-residence.]  Non- 
residence  is  not  a  reasonable  ground  for  refusing  to  accept  the 
purchaser  of  a  tenant's  interest  as  tenant.  M'Keb  v.  Mont- 
GOMEBT  -  •  -  li.  8ub-0.  XVII.  Jf.  86 

29. 8.  1,  (6)— iSoZe  of  tenancy — Reasonable  grounds  to 

decline  purchaser  as  tenant — Non-residence.]  Non-residence  on 
part  of  the  purchaser  of  a  tenancy  does  not  neoesaarily  form 
a  reasonable  ground  of  objection  by  the  landlord  to  accept 
the  purchaser  as  tenant.  Whether  such  an  objection  is  or  is 
not  reasonable  must  be  determined  by  the  oiroumatances  of 
eaoh  case.    M*Menamin  v.  Stevenson    •    L.  C.  XVII.  48 

30. 8. 1  (14)— Bule  BJ—Salo  of  bankrupt's  interest  in 

tenancy— Leave  to  apply  to  Land  Commission  Court.]  The 
Court  gave  leave  to  apidy  to  the  Land  Commiqaion  Court  for 
leave  to  sell  the  tenant-right  interest  in  a  tenancy  forming  por- 
ti(xi  ol  the  assets  of  a  bankrupt.      In  re  Mabtin 

[B.  XVI.  M.  106 

31.  —  88.  1,  13 — ScUe  of  tenant's  interest  under  execution 
^-Application  to  fix  fair  rent— Stay  of  execution  in  ejectmtnt.] 
A  stay  on  the  execution  of  the  decree  in  ejectment  was  granted 
where  the  tenant's  interest  had  been  sold  under  a  iL  fa*,  and 
he  had  applied  to  have  a  fair  rent  fixed,  for  the  purpose  of 
having  the  matter  decided  by  the  Land  Commission.  Fluicmeb 
V.  Stokes  •  -        Q.  8.  XV.  M.  641 

82. 88. 1, 13, 22 — Future  tenancy— Proviso  thai  tenancy 

is  to  be  determinable  in  event  of  bankruptcy  of  tenant— Right 
of  sale.]  A  proviso  determining  a  future  tenanoy  on  the 
bankruptcy  of  the  tenant  is  a  good  proviso,  and  is  not  in- 
consistent with  sec.  22.    Maoonoht  v.  Dottglab 

[E.  D.  XXIII.  12 

33. 88.  1,  67 — Sale  under  execution— Notice  to  tenant — 

Rule  82.1  In  an  action  to  recover  land  on  the  tiUe,  it  waa 
proved  that  the  plaintiff  purchased  the  tenant's  interest  from 
the  sheriff,  and  a  deed  of  conveyance  waa  executed  to  him. 
The  sale  took  phice  on  the  23rd  August,  the  day  after  the  Act 
passed: — Held,  that  it  was  not  necessary  to  give  the  notice 
to  the  tenant  under  Bule  82,  which  had  not  then  been  made. 
Filgate  v.  Callan  -  -  K.  P.  XV.  M.  617 

34. 88.  1,  68  (7)— Right  of  free  sale— Letting  to  tenant 

during  continuance  of  oMce.]  In  1864  a  holding  of  land  waa 
let  by  the  landlord,  B.  J.  M.,  at  an  annual  rent  of  £35,  to  the 
Bev.  H.  G.  upon  condition  that  it  waa  to  be  held  by  him  only 
whilst  he  continued  clergyman  of  the  parish.  The  buildings 
and  the  other  permanent  improvements  thereon  were  made, 
some  by  the  landlord  and  others  by  the  tenant,  being  since 
substantially  maintained  by  the  tenant.  In  1870  the  Bev. 
H.  G.  died,  and  notice  to  quit  was  thereupon  served  upon  hia 
representatives.  During  his  life  the  holding  waa  worked  aa 
an  ordinary  farm  by  him,  aaaisted  by  his  brother-in-law, 
D.  O'C,  and  by  hia  nephew,  R.  OV.,  the  latter  of  whom  from 
1874  resided  there  to  present  time  at  the  annual  rent  afore- 
I  eaid.  He  having  negotiated  a  aale  to  D.  D.,  the  landlord 
\,  objected  to  the  purohaae  on  the  grounds  that 
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xuents  of  the  holding  had  been  substantially  maintained  by 
the  landlOTd,  that  the  holding  was  not  agricultural  or  pastoral 
in  its  character,  and  that  the  letting  was  made  to  meet  a 
temporary  necessity: — Held,  that  under  such  circumstances 
R.  O'C.  was  entitled  to  the  right  of  sale.  CCallaghan  v. 
Mahont      -  -  -  -  Ij.  Sub-C.  XVII.  96 

86. Ss.  4, 16, 81, 67 — Yearly   tenancy — Tenancy    from 

year  to  year  by  tenant  for  life — Present  or  future  tenant  as 
against  the  remainderman — Home  farm.]  A  tenant  under  a 
tenancy  from  year  to  year,  created  by  a  tenant  for  life  having  no 
leasing  power,  served  his  originating  notice  in  1866,  to  fix  a 
fair  rent  against  the  tenant  for  life,  who,  however,  died  in 
1887,  before  the  hearing  of  the  application.  The  tenant  re- 
mained in  possession  and  paid  rent  to  the  remainderman, 
and  an  order  was  made  continuing  the  proceedings  as  against 
the  remainderman.  It  was  not  disputed  that  he  was  tenant 
from  s'ear  to  year  to  the  remainderman: — Held,  following 
Massy  v.  Norse  (20  L.  R.  Jr.  57),  that  the  existing  yearly 
tenancy  was  created  subsequent  to  the  death  of  the  tenant 
for  life  in  March,  1887;  that  the  tenancy  was  therefore  a 
future  tenancy;  and  that  the  originating  notice  must  be  dis- 
missed. Held,  on  the  evidence  that  the  holding  was  not  a 
home-farm.    Spabbow  v.  Hepenstall      •  If.  G.  XXIV.  66 

86. 8.  6  (6) — Ejectment  for  breach  of  statutory  con- 
dition— Obstruction  of  landlord  in  making  road.]  Sec.  5  (5), 
in  reference  to  tenancies  subject  to  statutory  conditions, 
relates  to  any  entry  upon  the  holding  for  an  occasional  or 
temporary  purpose,  and  to  mailing  compensation  for  damage 
thereby  occasioned,  and  does  not  extend  to  the  creation  of  a 
right  of  way  for  the  landlord,  and  any  persons  authorised  by 
him,  across  the  land  of  the  tenant.  (By  Morris,  C.J.)  Pet- 
ton    V.    MOLLOY 

[Q.  8.  and  Cir.  Cas.  XXI.  20,  21  note 

87. 8.  6    (6)— rurfrary.]    Where  the  contract  is  silent 

as  to  turbary,  the  landlord  is  given  by  the  Act  a  right  of  entry 
which  he  did  not  before  possess.    Towxsend  v.  Cotteb 

[V.  C.  XXVI.  M,  324 
[This  was  affirmed  on  appeal.    31  L.  R.  Jr.  86.] 

38. 8.  6     (6) — Turbary — Tenancy  from  year  to  year.] 

Where  a  yearly  tenant  paid  bog  rent  up  to  1882,  and  in  1883 
an  order  was  made  by  the  Land  Commission  Court  fixing  a 
fair  rent  for  the  farm,  and  not  alluding  in  any  way  to  the  bog 
rent,  the  silence  of  the  order  as  to  bog  does  not  alter  the  land- 
lord's right  of  turbary ;  nor  does  the  fact  of  the  tenant's  having 
ceased  to  pay  bog  rent,  before  going  into  the  Land  Court,  alter 
the  nature  of  the  tenancy.      Magenms  v.  M'Aleese 

[CI.  S.  XXV.  80 

89.  —  8. 6  (6) — Turbary — Tenancy  from  year  to  year—Ex- 
clusion by  contract— Effect  of  order  fixing  fair  rent— Landlord 
and  Tenant  Act,  1860,  s.  29.]  The  right  of  a  tenant  to  nut 
turf  on  his  holding  for  bond  ilde  consumption  thereon,  whether 
at  Common  Law  or  under  sec.  29  of  the  L.  and  T.  Act,  1860,  is 
subject  to  be  controlled  or  excluded  by  contract  of  which  the 
conduct  of  the  parties  may  furnish  proof,  as  where  the  estab- 
lished usage  on  an  estate,  adopted  and  acquiesced  in  by  the 
tenants,  has  been  to  disallow  the  cutting  of  turf  without  a  writ- 
ten license  from  the  landlord ;  and  where  an  order  has  been  made 
by  the  Land  Commission  in  reference  to  a  holding  on  which 
such  usage  had  been  established,  determining  the  judicial  rent 
pasrable  as  upon  an  acreage  comprising  the  bog,  such  order  can- 
not have  the  effect  of  conferring  any  greater  right  on  the  tenant 
to  cut  turf  thereon  than  he  had  previously  enjoyed,  notwith- 
standing the  provisions  of  the  Land  Law  Act,  1881,  s.  5  (5). 
Li/ford  V.  Kearney  (XVII.  30),  approved  and  followed. 
(By  Lawson,  J.)    Douglas  r.   M'Lafghlin 

[Cir.  Gas.  XVII.  84 

*0« 8.  6  (6) — Turbary— Tenancy  from  year  to  year- 
Landlord  and  Tenant  Act,  1860,  s.  29.]  Conceding  that  sec. 
29  of  the  L.  and  T.  Act,  1860  (23  k  24  Tic,  c.  154),  applies  in 
respect  of  the  right  to  cut  turf,  as  well  as  to  tenancies  from 
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year  to  year  created  by  parol  as  to  demises  by  leasee  sudi  right 
is  still  subject  to  be  controlled  or  excluded  by  contract,  of 
which  the  conduct  of  the  parties  might  furnish  proof,  as  where 
the  established  usage,  adopted  and  acquiesced  in  by  the 
tenants,  had  been  to  disallow  the  cutting  of  turf  without  a 
written  license  from  the  landlord.  And,  scmblc,  the  right.s  or 
relative  position  of  the  parties  in  this  respect  are  unaltered  liv 
the  Land  Law  Act,  1881.  (By  Harrison,  J.)  Liffobd  r. 
Kbabney  Cir.  Cas.  XVII.  30 

41 88. 6,  8  (2),  13,  60— Bules  84,  US— Orders,  Oct.  19, 

27,  1881 — Date  of  commencement  of  judicial  rent— *' First 
occasion'*  of  sitting  of  Land  Commission — Continuance— Ad- 
journment —  Order  extending  statutory  time  — Ultra  vires - 
Jurisdiction— Application  to  fix  fair  rent— Retro-active  opera- 
tion of  order.]  An  application  grounded  on  a  tenant's  ori- 
ginating notice  to  fix  a  fair  rent  comes  within  the  60th  sec.  of 
the  Land  Law  Act,  1831,  and  when  it  has  been  moved  in  the 
Court  of  Land  Commission  on  the  first  occasion  of  the  sitting 
of  the  Coiu^-,  and  stands  adjourned,  the  effect  of  a  subpequent 
decision  or  determination,  fixing  the  fair  rent,  will  be  that  it 
will  operate  for  all  purposes  as  if  it  had  been  antedated  and 
made  on  the  day  when  the  Act  came  into  force,  and  the 
judicial  rent  will  begin  to  accrue  due  from  the  rent  day  next 
Buooeeduig  the  date  of  the  passing  of  the  Act,  unless  the  Court 
^ould  otherwise  direct,  having  regard  to  whether  or  not  it 
would  be  just  that  the  applicant  sliould  be  placed  in  the  irame 
position,  and  have  the  same  right  in  respect  of  his  tenancv, 
as  if  both  the  application  and  the  order  thereon  had  been  made 
on  the  day  when  the  Act  came  into  force.  While  the  Land 
Commission  had  no  jurisdiction  to  extend  or  abridge  the  pre- 
scribed period  for  the  sitting  of  the  Court,  described  in  the 
60th  sec.  of  the  Act  as  '*  the  first  occasion  on  which  it  sits  aft^^r 
the  passing  of  the  Act,"  the  Court  had  power,  by  due  con- 
tinuanoe  or  adjournment,  to  sit  de  die  in  diem  on  said  "  first 
occasion  "  (which  means  while  the  Court  is  sitting  for  the  finit 
time),  so  long  as  was  proper  and  necessary  for  the  purpose 
of  disposing  of  the  applioations  really  intended  to  be  made 
on  that  occasion.  Nolan  v.  Morgan  (V.  18),  distiuguifrhnL 
Chains  v.  Nelson  •  -  •  C.  A.  XVII.  49 

42. Ss.  6, 13,  20,  ^^—Interlocutory  injunction— Ejert- 

ment  decree — Land  Commission  Court  order — ConHiet  of  jurit- 
dictions.]  L.,  the  landlord  of  G.,  obtained  a  Civil  Bill  decree 
in  lejectment  for  overholding  against  G.  Befwo  the  de<7ee  was 
actually  pronounced,  G.  served  an  originating  notice,  and 
applied  to  have  a  stay,  which  was  refused.  G.  appealed  to  the 
Judge  of  Assize.  Before  the  Assizes  a  Sub-Commission  fixed 
a  judicial  rent,  and  L.  appealed  from  the  order  of  the  Sub- 
Commission.  The  Judge  of  Assize  affirmed  the  decree  in 
ejectment,  and  Wused  to  stay  execution.  L.  tmsuocessfuUv 
attempted  to  lexecuto  the  decree*  Negotiations  were  then 
commenced  for  a  settlement,  i)ending  which  G.  commenced 
an  action  in  the  Superior  Courts,  and  issued  a  writ  for  a 
declaration  of  title  and  for  an  injunction  to  restrain  L.  from 
executing  the  decree.  Afterwards,  wfien  the  negotiations 
broke  off,  G.  served  tlie  writ,  and  applied  for  an  interlocutorr 
injunction  pending  the  hearing  of  the  action: — Held,  tliat 
the  injunction  should  bo  refused,  and  that  the  conduct  of  G., 
tlie  plaintiff,  disentitled  him  to  the  relief  sought.  Semble,  tl» 
Court  has  no  jurisdiction  to  grant  such  an  injunction.  The 
principles  on  which  interlocutory  injunctions  are  granted  dis- 
cussed.     GOBMAN  V.  LATOrCHE 

[E.  D.  ft  C.  A.  XXIV.  70 

43. Ss.  6,  21 — Resumption  of  tenancy    determined    &y 

lease — Sale  by  tenant  to  landlord — Notice  of  application- 
Stamp— Rules  October  21st,  1881,  r.  25.]  The  2l8i  section  incor- 
porates the  5th  section  as  to  sale  tq  the  landlord  by  the  tenant, 
as  well  as  to  resumption.  Tliough  the  original  order  be  sUent 
as  to  sale,  the  Court  has  jurisdiction  to  order  sale  in  a  subse- 
quent proceeding.  The  notice  on  which  to  ground  such  pro- 
ceeding is  not  an  originating  notice  within  "Rule  23,  October 
21st,  1881,  and  does  not  reqmre  a  stamp.    Connell  r.  MrBBAt 

[Q.  8.  XXI.  12 
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44.^—88.  6,  21 — Resumption  of  holding  hy  landlord — 
Terms— Compensation  to  tenant— Value  of  holding  if  gold— 
Compensation  for  disturbance. "]  On  an  application  by  the  land- 
lord to  resume  possession,  the  true  test  of  the  compensation  to 
be  given  to  the  tenant  would  be  what  would  be  got  for  the  place 
if  sold  in  the  open  market  at  a  fair  rent,  and  the  element  of 
compensation  for  disturbance  should  not  be  considered.  M'Far- 
LVND   I'.   Cabbb       -  -  -  Ii.  C.  XVII.  M.  60 

46. Ss.  6,  21,  68  (2)  (^—Determination  of  judicial  rent 

—Letting  for  temporary  convenience  of  landlord — Resumption 
of  possession  by  landlord — Home- farm  in  connection  ioith  resi- 
dcnee.l  Where  a  holding  had  been  demised  by  agreement  in 
writing  of  20th  December,  1864,  at  the  rent  of  £28  for  11  acres 
statute  containing  a  covenant  by  the  tenant  to  give  up  posses- 
sion on  receiving  three  months'  notice :  — Heldj  to  be  a  letting 
for  the  temix>rary  convenience  of  the  landlord,  and  that  a  notice 
served  by  the  tenant  to  liave  a  fair  rent  fixed  should  be  dis- 
missed. Where  a  holding  had  been  demised  on  20th  Decem- 
ber, 1864,  by  lease  for  21  years,  at  £90  per  annum  for  61  acres 
statute^  and  the  landlord  served  notice  to  resume  possession  on 
the  termination  of  the  term  as  being  bond  fide  required  by 
him  for  a  "  home-farm "  in  connection  with  his  residence,  but 
it  appeared  that  the  holding  was  purely  agricultural,  not  in  any 
way  connected  with  residence,  and  not  necessary  to  the  con- 
venient occuixition  of  residence : — Held,  not  to  be  of  the  charac- 
tw  of  **  home-farm."  Gamble  v.  Simpson  (XVII.  44),  and 
Lynch  V.  Ccdlaghan  (Mac.  D.  336),  followed  Shabpe  v.  Hamil- 
Tox;  Hamilton  r.  Shabfe         -  Ii.  8ub-C.  XX.  16 

[This  was  reversed  in  the  Court  of  Appeal.    20  L.  R.  Ir.  224.] 

46. 8s.   7,   8    {4)— Fixing   fair   rent— Holding   man- 

ag^d  on  English  system — Permanent  improvements  made 
and  maintained  by  landlord — Agreement  for,  in  writing — Pre- 
decessor in  title.]  Wliere  the  permanent  improvements  on  a 
holding  have  been  made  and  substantiaUy  maintained  by  the 
landlord  or  his  predecessors  in  title,  and  not  made  or  acquired 
by  the  tenant  or  his  predecessors  in  title,  it  is  not  necessary,  in 
order  to  bring  the  case  within  the  provisions  of  the  Land  Law 
Act,  1881,  s.  8,  8ub-8.  (4),  that  there  should  have  been  an  agree- 
D.ent  in  writing  between  the  i^rties.    Tatlob  v.  Arran 

[L.  Sub-G.  XV.  U4 

47. Ss.  7,  8  {B)— Originating  notice-Holding   formerly 

held  under  lease  for  21  years  expiring  November  1,  1880 — 
Reclamation — Building  and  drainage  works  executed  by  tenant 
during  continuance  of  lease  and  subsequently.]  Where  land 
was  held  imder  a  lease  for  years  containing  a  covenant  on  the 
part  of  the  lessee  for  the  execution  of  works  of  reclamation  and 
drainage,  and  works  of  this  description  were  carried  out  durijtg 
the  continuance  of  the  lease  and  subsequent  to  its  expiration  :— 
Held,  that  such  works  were^  to  the  extent  covenanted  for,  to  be 
treated  as  having  been  executed  under  the  covenant,  and  there- 
fore to  be  excluded  from  consideration  on  the  question  as  to 
determining  a  judicial  rent.    Mulun  v.    Lavbns 

[L.  Sub-C.  XVI.  13 

48. Ss.  7,  8  {9)~Improv€m€nts.]    Two  holdings  became 

vi^^twi  in  C,  father  of  the  tenant^  who  paid  altogether  for  them, 
and  for  buying  out  cottier  tenants,  £400.  The  leases  imder  which 
they  were  held  expired  before  1859,  and  in  that  year  it  was 
arranged  that  0.  should  continue  on  as  yearly  tenant,  paying 
£17,  a  few  shillings  above  the  former  rent.  The  landlord's 
rent-book  contained  reference  to  the  tenancy,  the  amoimt  of 
the  rent  for  which  was  stated  to  be  "  for  tlie  present  in 
consequence  of  0.*8  improvements."  Subsequently,  in  1863  or 
1864,  an  arrangement  was  made  between  his  son  and  the  agent 
that  C.*8  son  should  become  tenant  of  the  land,  paying  £17 
rent,  and  £20  through  the  agent  to  C,  which  was  carried  out 
C.  died  in  1876,  and  thereafter  the  two  sums  continued  to  be 
]iaid  as  heretofore :  — Held,  that  there  was  in  the  new  letting 
of  1863  or  1864  nothing  to  preclude  the  tenant  from  claiming 
for  imfiroyements ;  that  0.  was  predecessor  in  title  to  the  pre- 
sent tenant's  son ;  and  that  £17  represented  the  present  value 
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of  the  land,  having  regard  to  the  fact  that  the  improvements 

were  made  by  O.  and  the  tenant.    Collier  v.  Fitzwilliaic 

[L.  Sub-G.  XVI.  86  note 

49. Sb,7jS  {9), 67— Landlord    and    Tenant    {Ireland) 

Act,  1870,  8.  4 — Improvements — Predecessor  in  title — Lesses 
continuing  in  occupation  from  year  to  year — CompenscUion 
by  landlord — True  value — Fair  rent — Appeal — Retro-active 
operation  of  statute.]  The  term  **  improvements  "  in  the  9th 
sub-section  of  sec.  8  of  the  Land  Law  Act,  1881,  has  the  same 
meaning  as  in  seo.  70  of  the  L.  and  T.  Act,  1870.  The  terms 
"  tenant  or  his  predecessor  in  title,"  in  sec  8,  sub-sec.  9,  of 
the  Act  of  1881,  have  the  same  meaning  as  in  the  7th  sea 
{Diss.,  May,  O.J.,  Morris,  O.J.,  and  Deasy,  L.J.).  The  ijro- 
visions  of  the  final  paragraph  of  the  4th  sec.  of  the  Act  of 
1870,  as  to  improvements  made  before  the  passing  of  that  Act, 
are  applicable  to  such  improvements  in  determining  fair  rent 
under  the  8th  seo.  of  the  Act  of  1881.  {Diss.  Law,  G.)  The 
enjoyment  during  the  currency  of  a  lease  of  improvements 
made  by  a  tenant  during  its  sub-existence  does  not  constitute 
a  compensation  by  the  landlord  within  the  meaning  of  seo.  8, 
sub-sec  9,  of  the  Act  of  188L  A  lease  made  before  the  passing 
of  the  Act  of  1870,  demising  lands,  together  with  all  houses, 
edifices,  and  buildings  and  appurtenances  thereimto  belonging, 
and  containing  the  usual  covenants,  preoludes  the  tenant  from 
being  regarded  as  having  any  interest  in  respect  of  improve- 
ment made  {e.g.,  a  house  built)  before  its  execution  in  determin- 
ing what  is  the  fair  rent  of  tiie  holding  under  the  8th  seo.  of 
tlie  Act  of  188L  {Diss.,  Law,  C,  Sir  E.  Sullivan,  M.R,  and 
Palles,  C.B.).  Per  Law.  O.  :  "Improvements"  simply  mean 
suitable  and  ameliorative  work  executed  or  done  upon  the 
holding,  and  no  rent  is  to  be  imposed  or  made  payable  in 
resi)ect  of  the  yearly  value  of  sudi  actual  improvement  works 
themselves;  but  the  increased  letting  value  of  the  land  be- 
yond that,  subsequently  accruing  to  the  land  in  consequence 
of  the  execution  of  such  works,  may  be  taken  into  account  as 
entitling  the  landlord  to  benefit  in  the  determination  of  the 
rent.  "  Predecessors  in  titie  "  denote  a  series  of  tenants  who 
have  transmitted  from  one  to  the  other  their  respective  tenan- 
cies or  titles  to  the  possession  of  a  holding,  whatever  those 
tenancies  or  titles  may  be,  or  whatever  changes  they  have 
undergone.  In  estimating  the  "  interest  of  the  tenant,"  when 
determining  fair  rent  under  the  8th  sec.  of  the  Act  of  1881, 
not  merely  his  right  to  claim  compensation  under  the  4th  seo. 
of  the  Act  of  1870  should  be  taken  into  account,  but  his  right 
to  sell  his  tenancy  as  it  stands,  improvements  and  all,  whether 
executed  before  or  after  the  Act  of  1870,  for  the  best  price  that 
can  be  got  for  the  same,  under  sec  1  of  the  Act  of  1881 ;  while, 
if  the  hindlord  seeks  to  exercise  his  right  of  pre-emption,  he 
must  pay,  as  the  "true  value"  of  the  holding,  what  it  would 
bond  Me  bring  in  the  open  market  if  sold  to  an  unobjectionable 
purchaser.  Per  May,  C. J. :  "Predecessor  in  title,"  within 
the  meaning  of  the  Act  of  1881,  does  not  mean  an  antecedent 
occupier,  but  a  previous  tenant  from  whom  the  existing  tenant 
derives  his  title  to  the  tenancy.  Upon  an  appeal  from  the  de- 
cision of  a  Sub-Commission  to  the  Land  Commissioners,  they 
should  form  their  own  independent  judgment  upon  the  evidence, 
which  may  not  be  confined  to  that  which  was  adduced  in  the 
Court  below,  as  the  appeal  should  be  regarded  as  a  rehearing. 
Per  Sir  E.  Sullivan,  M.R. :  '*  Improvements,"  within  the 
meaning  of  ihe  Act  of  1881,  sec.  8  (9),  does  not  refer  to  the 
increased  letting  value  of  the  holding  caused  by  the  making  of 
the  improvements,  but  simply  the  works  which  have  caused 
that  increase,  or  rather  the  interest  of  the  tenant  who  made 
them,  measured  by  the  money  expended  on  them  as  declared 
and  limited  by  the  Acte  of  1870  and  1881.  The  right  of  sale 
given  by  the  Act  of  1881  does  not  give  an  absolute  right  to  sell 
all  the  improvements  as  they  stand,  and  the  "true  value" 
which  the  landlord  must  pay,  when  exercising  his  right  of  pre- 
emption, is  not  the  market  value,  but  what,  having  regard  to  . 
the  interest  of  the  landlord  and  tenant  respectively  under  the 
code,  would  be  the  true  estimate  of  price  as  between  them. 
Per  Morris,  O.J. :  "While  the  tenant  is  entitled  to  the  benefit 
of  improvements  which  add  to  the  letting  value  of  the  holding,^ 
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the  inherent  qualities  and  cai)acity  of  the  land  for  stich  works 
should  be  taken  into  ooneideration  in  favour  of  the  landlord 
when  determining  a  fair  rent.  The  interest  of  the  landlord  is 
the  plenary  interest  in  tlie  holding  save  so  far  as  the  tenant 
establishes  in  diminution  claims  under  the  Acts  of  1870  and 
1881  which  constitute  his  interest.  The  mere  abstention  by 
the  landlord  from  availing  himself  of  his  legal  rights  and  allow- 
ing the  tenant  to  enjoy  what  if  the  landlord  chose  he  himself 
might  enjoy,  amounts  to  a  **  comjjensation  "  by  the  landlord, 
within  the  meaning  of  the  Act  of  1881,  sec.  8  (9),  irrespective 
of  threat  or  statement  to  that  effect  Per  Palles,  O.B. :  **  Im- 
provements," within  the  contemplation  of  the  Act  of  1881,  sec.  8 
(9),  mean  works  which,  being  suitable  to  the  holding,  add  to 
its  letting  value,  as  distinguished  from  the  increased  letting 
value  itself ;  and  the  enjoyment  by  the  tenant  of  improvements 
executed  before  the  jjassing  of  the  Act  of  1870  cannot  be  excluded 
from  consideration  in  determining  fair  rent.  Per  Deasy,  L.J. : 
With  respect  to  the  fixing  of  a  fair  rent  and'the  ascertainment 
of  compensation  for  improvements  to  the  tenant,  the  Land 
Commission  has  an  unlimited  discretion,  and  no  general  rule  or 
principle  should  be  laid  down  by  the  Court  of  Appeal  that 
<-ould.  or  ought  to,  bind  the  exercise  of  that  discretion.  Per 
FiizGibbou,  L. J. ;  The  words  "paid  or  otherwise  compen- 
sated by  the  landlord  or  his  predecessors  in  title,"  in  the  Act  of 
1881,  sec  8  (9),  include  every  form  of  recoupment  which  the 
tenant  receives  at  the  hands  of  the  landlord,  whether  by  way 
of  cash  payment  or  out  of  the  landlord's  estate,  as  an  equiva^' 
lent  for  the  tenant's  improvements ;  so,  if  a  landlord  gives  over 
to  an  improving  tenant,  because  he  is  such,  the  soil  with  all  its 
natural  powers,  at  a  price  so  far  below  the  letting  value  of  the 
landlord's  interest  as  to  recoup  the  tenant  for  his  improvements, 
the  determination  of  a  fair  rent  is  not  sudi  a  mere  question  of 
fact  as  should  not  form  the  subject  of  appeal.  Montgomery  v. 
Montgomery  (XIV.  1),  applied,  and  contrasted  with  Orey  v. 
Tumbxdl  (L.  R.  1.  H.  L.  63) :  Holt  v.  Harherton  (VL  1),  dis- 
cussed.   Adams  v.  Dunsbath 

[L.  C.  XVI.  16 ;  0.  A.  XVI.  69 

60. 88. 7,  21— Predecessor  in  title— Contract  of  tenancy,] 

Where  a  t«nancy  in  part  of  a  present  holding  was  determined 
by  ejectment  proceedings  on  notice  to  quit,  and  a  new  letting 
of  the  old  farm  and  additional  land  was  made  by  written 
agreement,  containing  special  terms,  with  the  present  tenant :  — 
Heldt  that  the  predecessors  of  the  present  tenant  in  occu- 
pation were  his  predecessors  in  title  within  the  Land  Law  Act, 
1881,  sec.  7;  and  tliat  the  agreement  was  not  within  ths 
terms  of  sec.  21.      M' At  a  vet  v.  Bond 

[L.  Sub-O.  XV.  116 

61. S.  8 — Fixing  fair  rent — Pe hearing.]  When  a  judi- 
cial rent  is  fixed  by  a  Sub-Commission  in  one  year,  and  on 
appeal  by  way  of  rehearing  the  Land  Commission  varies  the 
amount  of  the  rent  so  fixed,  the  rent  as  altered  relates  back  and 
is  the  judicial  rent  payable  for  the  statutory  period  of  15 
years  from  the  gale  day  rent  after  tlie  date  of  the  order  of 
of  the  Sub-Commission.  Per  Morris,  C.J.  :  If  the  decisions 
of  the  Sub-Commission  and  tlie  Iiand  Commission  are  antago- 
nistic, the  order  of  the  latter  sliall  be  treated  as  the  order  of 
the  Court,  and  the  rent  would  be  fixed  by  the  order  of  the 
Land  Commission.    Da  vies  v.  M'Mahon 

[B.  B.  XXIII.  11;     C.  A.  XXIII.  26 

62. 8.  8 — Claim  by  tenant  who  had  obtained  a  decree 

for  compensation  for  disturbance  to  have  fair  rent  iijccd.]  A 
tenant  who  has  obtained  a  decree  for  compensation  for  dis- 
turbance cannot  apply  to  have  a  fair  rent,  and  mere  delay 
by  the  landlord  in  lodging  the  compensation  money  will  not 
take  away  the  t\^\a  of  the  landlord.    Bonab  v.  Wilson 

[L.  C.  XVI.  M.  192 

63. 8.  8 — Fixing  fair  rent — Expenditure    on  part  of 

landlord — Pailtcay  works  executed  by  company  in  which  land' 
lord  was  a  shareholder — General  improvement  caused  in  district 
by  works — How  far  to  be  estimated  in  Axing  a  fair  rent.] 
On  an  application  to  fix  a  fair  rent  it  was  proved  that  certain 
railway  works  had  beeu  executed  near  the  locality  in  which 
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the  farms  in  question  were  situate.  The  landlord  alleged 
that  he  had  expended  £50,000  on  the  railway  in  question. 
In  the  Act  of  Parliament  under  which  the  railway  company 
was  formed  the  landlord's  name  appeared  as  a  guarantor  for 
the  sum  of  £5,000: — Held,  that  neither  this  sum  so 
guaranteed,  nor  any  other  sum  invested  by  the  land- 
lord in  shares  of  the  company,  should  be  allowed  to 
the  landlord  as  money  expended  for  the  benefit  of  liig 
estate,  in  fixing  a  fair  rent  under  the  Land  'Law  Act,  1881 ; 
and  that  the  fact  of  the  land  in  question  being  in  prox- 
imity to  the  railway  should  form  an  element  in  fixing  a  fair 
rent.    Gordon  v.  Tottenham  L.  8ub-C.  XVII.  16 

64. 8.  8 — Determination  of  judicial  rent — Bent  payable 

pending  appeal.]  Until  a  case  has  been  heard  and  adju- 
dicated upon  by  the  Sub-Conmiissioners  the  rent  paj-able  'u  the 
old  rent;  and  until  the  rent  they  fix  is  varied  on  appeal 
that  rent  is  payable.    M'Namsb  v.  Napeb 

[L.  C.  XVII.  M.  468 

66.  - —  8.  8— ^'«w  28.]  Where  the  originating  notice  to 
fix  a  fair  rent  is  by  landlord,  it  must  contain  an  averment  that 
the  landlord  had  demanded  a  certain  sum,  to  be  specified 
as  and  for  an  increased  rent,  and  it  is  not  sufficient  to  state 
merely  that  he  demanded  an  increased  rent.  Where  a  landlord 
makes  a  demand  from  a  tenant  for  an  increase  of  rent,  without 
specifically  stating  what  that  increase  was  to  be,  and  the  tenant 
refuses  to  pay  any  increase,  such  demand  and  refusal  are  not 
of  a  nature  so  definite  as  to  warrant  the  landlord  to  make 
allegation  in  his  originating  notice  that  he  had  failed  to  come 
to  an  agreement  with  the  tenant  as  to  rent  Moriartt  r. 
Blennerhassbtt  -  -         L.  8ub-C.  XVIH.  78 

66. 8.  8   (1) — Land  deteriorated  by  Hooding y  caused  by 

third  party.]  A  reversioner  may  bring  an  action  for  injury 
caused  by  a  third  party  flooding  land  in  possession  of  his  tenant, 
and  where,  therefore,  a  reversioner  neglects  to  bring  such  action 
the  tenant  is  entitled  to  liave  the  land  valued  in  its  present  and 
deteriorated  condition,  and  a  judicial  rent  fixed  accordingly. 
Neligan  r.  Hebbebt         -         .         L.  8ub-C.  XVIII.  18 

^'7'- — 8.  8  {1)~ Application  by  landlord  to  raise  rent— 
Necessity  of  proof  of  demand  of  possession,  or  failure  to  eome 
to  agreement—Privilege  of  Court  valuer— O/Hcial  communica- 
tion.] A  person  who  had  been  employed  as  a  Court  valuer  by 
the  Land  Commission  will  not  be  permitted  to  be  cross  ex- 
imined  as  to  the  valuations  made  by  him  in  his  official  capacity, 
when  called  as  a  witness  in  another  case,  such  valuation  having 
been  made  in  the  form  of  a  report,  and  being  an  official  com- 
munication, which  should  not  be  made  public  without  the  con- 
sent of  the  head  of  the  public  department  to  which  it  was  made. 
A  landlord  who  serves  an  originating  notice,  seeking  to  have 
the  rent  of  a  tenant  raised,  must  give  affirmative  evidence  of  his 
having  made  a  demand  of  an  increase  of  rent-,  or  of  his  having 
failed  to  come  to  an  agreement  with  his  tenant ;  otherwise  his 
originating  notice  will  be  dismissed.  Bbewstsb-Fbskch  r. 
M'Dermott  -  -  -  L.  Sub-C.  XVII.  16 

<^8. 8.  8  {l)~Deltrmitiation  of  judicial  rent— Improve- 

mcnts  effected  by  tenant — Small  holdings  aggregated  into  one 
large  holding.]  A  tenant  is  entitled  to  be  recouped  for  having 
aggregated  small  holdings  into  one  large  one,  in  the  determina- 
tion of  the  judicial  rent.    M'Ilpatbick  r.  White 

[L.  8ub-C.  XVII.  M.  87 

59- 8.  8  {!)— Judicial  rent,  fixing  of — Bad  farming- 
Deterioration  of  land.]  Bad  farming  does  not  in  itself  form  a 
ground  for  depriving  the  tenant  of  the  right  to  have  a  judicial 
rent  fixed,  and  the  deterioration  of  the  land  will  be  taken  into 
consideration  in  fixing  it,  so  that  the  tenant  may  not  profit  by 
his  own  wrong.    Bell  v.  Robinson         L.  C.  XVTI.  M.  80 

60. Ss.  8  (1),  18  {9)— Ejectment  for  overholdingStay 

of  proceedings— Present  tenancy— Determination  of  tenancy- 
Application  to  have  judicial  rent  Hxed.]  In  an  action  of 
ejectment  for  overholding,  the  Court  has  ix>wer,  at  any  time 
buforo  possession  is  taken,  to  stay  \hA  proceedings  pa  such 
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terms  and  cx>nditioD8  m  they  may  think  fit,  pending  an  appli< 
c&tioQ  bv  the  defendant  to  the  Land  Commission  to  fix  a 
judicial  rent,  whether  the  originating  notice  has  been  served 
before  or  after  the  notice  to  quit  expired.  Moijtoomery  r. 
O'Haba  a.  B.  D.  XXIII.  6;  C.  A.  XXIV.  2 

61. 88. 8  (3),  13  (3),  tlS—Siayinff  proceedings  in  action  to 

recover  land  an  title— Application  pending  to  have  judicial 
rent  Axed— Present  tenancy—Letting  by  mortgagor  after  execu- 
tion of  mortgage — Ejectment  brought  by  mortgagee — Jurisdic- 
tion to  stay  proceedings — Injury  to  party — Judicature  Act, 
s.  28  (5).]  Irrespective  of  the  provisions  of  the  land  Law 
Acts  as  to  staying  and  suspending  jxroceedings  in  actions, 
pending  the  determination  of  judicial  rents  by  the  Land  Com- 
mLssion,  the  Court  has  inherent  power,  under  its  ordinary  juris- 
diction, to  cdbipel  the  xxwtpouement  of  proceedings  brought 
under  its  process  for  a  limited  x)eriod  when  necessary  in  order 
to  meet  the  requirements  of  justice.  Where,  if  by  reason  of  tlie 
Land  Commission  being  unable  to  adjudicate  upon  a  tenant's 
originating  notice  to  deitermiue  a  judicial  rent  before  the 
hearing  of  an  action  brought  against  him  for  recovery  of  his 
holding  upaa  the  title,  the  tenant  would,  as  the  effect  of  a 
judgment  against  him  in  the  action,  be  deprived  of  a  beneficial 
right  affecting  his  holding  to  which  otherwise  he  would  be- 
come entitled  on  a  judicial  rent  being  determined,  the  Court 
will  be  warranted  in  exercising  its  inherent  jurisdiction  to 
temporarily  stay  the  proceedings  in  the  action.  Semble,  the 
operation  of  sec.  13  (3),  is  not  limited  to  the  suspending  of 
proceedings  brought  against  a  tenant  by  a  person  standing 
in  the  relation  of  landlord  to  the  defendant.  Quare^  whether* 
a  tenancy  from  year  to  year,  created  by  a  mortgagor  in 
possession  after  the  execution  of  the  mortgage,  binds  the  lands 
under  the  Act,  so  (Iiat,  as  against  the  mortgagee,  the  tenant 
could  daim  to  have  a  judicial  rent  determined?  Clarke  v. 
Nixon  -  -  .        B.  B.  XXI.  46 

62. 8.  8  (4) — Improvements  made  by  landlord — Tenant 

only  partially  compensated  for  expenditure  by  him — Receipt 
stating  money  received  from  landlord  in  full  discharge  of 
claims — SebuetcU.I  In  order  to  come  within  sub-sec.  (4),  sec.  8, 
providing  that  an  application  to  determine  a  fair  rent  may  be 
disallowed  where  the  improvements  have  been  made  by  the 
landlord,  it  must  appear  that  such  improvements  were  so 
completely,  and  not  merely  partially,  made  by  the  landlord 
that  there  would  be  notliing  in  respect  of  which  the  tenant 
would  be  entitled  to  compensation.  And  it  is  open  to  the  tenant 
to  show  that  improvements  made  by  him  cost  an  amount  in 
excess  of  the  sum  allowed  to  him  therefor  by  the  landlord, 
and  to  claim  the  benefit  thereof  to  that  extent^  notwithstanding 
his  having  given  a  receipt  admitting  that  the  sum  so  allowed 
by  the  landlord  '*  was  paid  pursuant  to  agreement "  (contrary 
to  the  fact)  **  and  was  received  by  him  in  full  discharge  of  all 
claims  "  on  foot  of  said  improvements.    Lyons  r.  Obmathwaitb 

[L.    Sub-C.    XVI.   128 

63. 8.  8  (4) — English-managed  estate — Permanent  im- 
provements.] An  estate  is  not  "  English-managed  "  where  the 
permanent  improvements,  reclamation  of  other  than  buildings 
and  waste  lauds,  have  been  executed  by  the  tenant  befcM-e 
1870,  and  20  years  before  the  hearing  of  the  fair  rent  applica- 
tion.     Russell  r.  Leconfibld       L.  Sub-C.  XVIII.  28 

64. 8.  8   (4) — Reclaiming   slab  lands — Permanent  im- 

"^  proremrnts.}  The  reclamation  of  slob  lands,  and  the  subsequent 
drainage  of  the  lands  reclaimed  from  the  overflow  of  the  pent- 
up  stream  does  not  come  within  sec.  8  (4-).    Park  v.  Bruen 
[L.  Suto-C.  XXVII.  M.  369 

66. 88.  8  (4),  68  (2)  (3) — Englishrmanaged  holding — 

Improvements  by  tenant — Home  farm — SubstantieU  portion 
agricultural  in  eharactcr— Letting  for  purposes  of  pasture — 
Extent  of  tillage  permitted — Restrictive  conditions  as  to  tale 
and  removed  of  farm  produce.!  A  holding  cannot  be  regarded 
as  an  English-managed  one,  within  sec.  8  (4),  where  the  tenant 
holds  under  a  contract  containing  a  covenant,  binding^  him  to 
Inep  the  premises  and  all  the  imjirovements  thereon  in  repair, 
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and  where  it  is  shown  that  suitable  and  necessary  improvements 
have  been  in  fact  effected  by  him.  Where  a  substantial  portion 
of  the  holding  is  of  an  ordinary  agricultural  character,  the 
holding  does  not  constitute  a  house-farm  within  sec.  58  (2). 
Ihe  principle  laid  down  by  the  Land  Commission  in  the 
decision  of  Drought  v.  Slubber  (XVIII.  37),  applied  and 
followed,  as  to  the  extent  of  tillage  permitted,  and  the  effect 
of  covenants  restrictive  of  the  sale,  and  removal  of  farm  pro- 
duce, as  effecting  the  question  whethw  a  holding  was  let 
"  wholly  or  mainly  for  the  purxK>ses  of  pasture "  within 
sec,  58  (3).      Smith  v.  O'Connor     L.  Sub-C.  XVIII.  74 

66. 8.  8  (6)— Bule  116 — Application  to  set  aside  agree- 
ment— Coercion — Agent  of  landlord  acting  as  toitness.']  The 
Court  refused  to  set  aside  an  agreement  fixing  a  judicial  rent 
where  the  tenant  did  not  prove  coercion,  and  the  witness  was  not 
At  the  time  in  the  landlord's  emploj^ment.  Dbisooll  v.  Reordan 

[L.  C.  XXIV.  93 

67. 8.  8  (6) — ^Bule  lOO — Witness  to  agreement  and  de- 
claration.] Scmble,  that  the  rule  requiring  the  signature  of  a 
tenant  to  an  agreement  and  declaration,  stating  what  is  the 
fair  rent  of  a  holding,  to  be  witnessed  by  a  clergyman,  solicitor, 
commissioner  for  taking  affidavits,  Judptioe  of  the  Peace,  or 
Poor  Law  Guardian  may  be  relaxed  when  there  is  extreme  diffi- 
culty in  obtaining  one  of  the  persons  to  be  a  witness  to  the 
instrument.    Ex  parte  Tilson  -  -    L.  C  XV.  102 

68.  8.  8  (6) — Specific  performance — Parol  agreement  to 
sign  agreement  and  declaration  Jixing  judicial  rent — Part  per- 
formance—Statute of  Frauds.]  The  payment  and  acceptance 
of  an  altered  rent  on  foot  of  a  parol  agreement  to  sign  an 
"agreement  and  declaration"  fixing  the  judicial  rent  of  a 
holding,  under  sec.  8  (6),  is  a  sufficient  part  i)erformance  to 
sustain  an  action  for  specific  performance  of  such  contract. 
Tlie  Chancery  Division  has  jurisdiction  to  decree  such  specific 
l^erformance,  and,  for  the  purxx)se  of  effectuating  its  decree, 
to  order  tlie  defendant  to  concur  in  doing  all  acts  necessary 
to  enable  the  agreement  to  be  duly  filed  in  the  Court  of  the 
Irish  Land  Commission.  Semble,  it  is  fw  the  Irish  Land  Com- 
mission to  decide  whether  it  will  file  the  agreement  or  not. 
(By  Chatterton,  V.O.)    Bkauclerk   v.  Hanna 

[Cy.  Ct.  Ap.  XXIII.  26 

69. S.  8  (6) — AppliceUionto  revise  rents  fixed  by  agree- 
ment.] Rents  were  fixed  by  agreement  under  the  Land  Act, 
1881,  s.  8  (6),  in  several  cases  between  the  years  1882  and  1885. 
In  0.893  the  tenants,  with  the  landlord's  consent,  applied  to 
liave  n^w  rents  fixed  by  the  Land  Commission: — Heldy  tliat 
there  can  l)e  no  revision  or  resettling  of  rent  imder  the  Act 
except  at  intervals  not  less  than  fifteen  years,  and  tliat  the 
Land  Commission  had  no  jurisdiction  to  grant  the  application. 
Re  Scottish  Provident  Inst.  v.  Murray 

[L.  C.  XXVII.  M.  668 

70. S.  8  (6) — Fair  rent  agreements  taken  off  the  file  of  the 

Land  Commission  as  fraudulent — Fraud  inferred  from  the  re- 
servation of  grossly  inadequcUe  rents.]  The  Land  Commission 
has  jurisdiction  to  remove  from  its  file  ady  agreement  improjierly 
placed  there.  Where  a  landlord,  tenant-for-life,  had  previously 
to  forfeiting  his  estate  made  fair  rent  agreements  with  his 
tenants  at  a  grossly  inadequate  value,  the  agreements  w^ere 
ordered  to  be  struck  off  the  file  on  the  application  of  the  suc- 
ceeding tenant-for-life  and  an  annuitant.  M 'Govern  and 
M*M0RR0w  r.  Peyton        -  -         L.  C.  XXVII.  128 

71. Ss.  8  (6),  16— Bules,  Oct.  1881,  r.  106— Agreement 

fixing  fair  rent  between  sub-landlord  and  tenant — Efi^ect  as 
regards  head  landlord — Ejectment  decree  for  non-payment  and 
writ  of  habere  executed  against  sub-landlord— Collusive  agree- 
ment— Evidence.]  The  question  whether  the  agreements  made 
between  the  sub-landlord  and  his  tenant  were  bond  fide^  and 
not  collusive,  is  a  matter  of  evidence,  and  in  the  absence  of 
such  evidence  an  application  by  the  head  landlord  to  have  the 
agreements  set  aside  will  be  refused  with  costs.  Dillon  v. 
Dillon L.  C.  JLYIZ^M.  466 
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72. S.  8  (9) — Compensation  for  tenants  improvements — 

Covenants  in  lease  to  build  and  rcelaimr— Fixing  fair  rent.] 
\\Tiere  a  tenant  of  a  holding  subject  to  the  Ulster  custom 
was  granted  lease  for  sixty-one  years  from  November,  1864-, 
and  covenanted  therein  to  reclaim  and  thorough-drain  every 
year  la.  Ir.  20p.  of  the  land  demised,  and  also  to  thorough- 
drain  one  acre  of  the  arable  portion  of  the  land  yearly,  and 
expend  a  sum  of  £300  on  buildings ;  and  it  was  proved  that 
the  rent  reserved  by  the  lease  was  the  full  letting  value  of  the 
holding  as  it  then  stood : — Held,  that  the  tenant  was  not,  by 
the  granting  of  the  lease,  compensated  for  improvements  exe- 
cuted in  pursuance  of  the  covenants,  and  that  in  fixing  the 
fair  rent  he  should  be  allowed  for  his  drains  and  reclamations, 
and  no  rent  should  be  put  on  the  buildings  erected  by  him 
in  pursuance  of  the  covenant  in  the  lease.  Caldwell  r. 
HorsTON         -  -  -  -    li.  Sub-C.  XXIV.  26 

73. 8.  8  {9)->Tudicial  rent,  determination  of— Tenant 

from  year  to  year — Acceptance  of  lease  prior  to  1870 — Imposi- 
tion  of  rent  in  respect  of  increased  value  beyond  yearly  value 
of  improvement  works.']  The  acceptance  by  a  tenant  from  year 
to  year  before  1870,  of  a  leaae  of  the  holding  for  twenty-one 
years,  containing  the  usual  covenants  to  keep  and  give  up  the 
premises  in  repair,  precludes  the  tenant  from  being  entitled  to 
compensation,  under  the  Land  Act  of  1870,  for  improvements 
previously  made,  and  excludes  such  improvements  from  the 
prohibition  to  have  rent  charged  in  respect  of  them  contained 
in  the  Land  Law  Aot,  1881,  sec.  8  (9);  but  in  determining 
what  would  be  a  fair  rent,  the  Court  is  at  liberty  to  consider, 
having  regard  to  all  the  circumstances  of  the  case,  whether  it 
is  just  and  fair  that  any,  and  if  so  what,  deduction  should  be 
made  from  the  full  letting  value  of  the  lands,  in  respect  of  the 
money  exi)ended  on  such  improvements ;  no  correlative  obliga- 
tion being  imposed  to  diarge  the  highest  rent  upon  all  that 
the  Court  is  not  prohibited  from  putting  any  rent  upon,  but 
the  amount  of  the  rent  being  to  be  fixed  having  regard  to  the 
interest  of  the  landlord  and  tenant  respectively,  and  consider- 
ing all  the  circumstances  of  the  case.  Adams  v.  Dunseath 
(XVI.  59),  discussed  and  applied.    Bbennan  v.  Latouche 

[L.  8ab-C.  XVI.  102 

74 8.  8  {9)— Landlord  and  Tenant  {Ireland)  Act,  1870, 

s,  5 — Determination  of  jiUlicial  rent — Presumption  in  respect 
of  improvements — Improvements  ejected  more  than  20  years 
before  Act  of  1870.]  When  imiwovements  do  not  fall  within 
the  presumption  contained  in  the  Act  of  1870,  tliat  all  im- 
provements effected  within  twenty  years  of  the  passing  of 
the  Act  were  made  by  the  tenant,  there  is  no  presumption 
on  either  side  as  to  who  made  or  constructed  them ;  and  the 
burden  of  proof  lies  on  the  other  party  bringing  himself  within 
the  section.    Loxo  v.  Bebesfobd        L.  C.  XVII.  M.  467 

76. 8.  8  (9) — Buildings —  Lease  of  premises  precluding 

tenant  from  having  interest  (n  improvements  made  before  its 
execution  —  Exception  from  statutory  presumption  —  Onus  of 
proof— Landlord  and  Tenant  [Ireland)  Act,  1870,  s.  5  (3).] 
Where  improvements  have  been  made  on  a  holding  20  years 
before  the  passing  of  the  Landlord  and  Tenant  Act,  1870, 
the  statutory  x^resumption  contained  in  seo.  5  of  that  Act 
does  not  apply,  and  it  lies  on  the  tenant  to  establish  affirma- 
tively by  evidence  tliat  the  improvements  were  made  by  him- 
self or  his  predecessors  in  title;  in  the  absence  of  such 
evidence,  the  landlord  is  entitled  to  rent  on  such  improvements. 
Gore-Booth  v.   Scanlan  -       L.  8ub-C.  XVIII.  18 

76. 8.  8  (9) — Determination  of  judicial  rent — Improve- 
ments—Time when  ejected — Enjoyment  of  advantages  of  tenant 
—Tenant's  interest^  how  to  be  estimated— Landlord  and  Tenant 
(Ireland)  Act,  1870,  s.  ^.]  In  fixing  a  fair  rent,  under  the 
Land  Law  Act,  1881,  no  allowance  is  to  be  made  to  the 
tenant  in  respect  of  improvements  other  tlian  permanent 
buildings  and  reclamations  of  waste  lands,  if  the  improvements 
were  made  before  the  passing  of  the  Land  Act,  1870,  and 
twenty  years  before  the  service  of  the  notice  to  fix  a  fair  rent. 
Enjoyment  by  the  tenant  of  the  advantage  of  imjirovements 
made  before  the  Land  Act,  1870,   which  under  seo.  4  is  to 
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be  taken  into  consideration  in  reduction  of  the  tenant's  right 
to  compensation,  cannot  be  excluded  from  consideratioQ  in 
determining  a  fair  rent  under  the  Land  Law  Act,  188L  In 
estimating  ^be  tenant's  interest  in  his  improvement,  when 
fixing  a  fair  rent  under  the  Land  Law  Aot,  1881,  his  interest 
should  bej^ken  as  it  stands  when  the  application  to  fix  a 
fair  rent  is  made,  and  not  as  it  would  be  at  the  end  of  the 
statutory  term  of  fifteen  years,  supxx>sing  the  tenant  at  that 
time  claimed  comi)ensation  for  improvements  under  the  Land 
Act,  1870.  Adams  v.  Dunseath  (XVI.  59),  discussed  and 
applied.    Ferley  r.  Lefrot      -  -  L.  G.  XVII.  8 

77. 8.  8  (9) — Buildings  and  improvements  eompUted  in 

pursuance  of  covenant  in  lecue  of  181L]  Where  premises 
were  lield  originally  under  a  lease  dated  Ist  January-,  1811, 
containing  covenants  on  the  part  of  the  lessee  io  erect  buildiugs 
and  to  drain  and  fence  certain  portions  of  the  land,  and  the 
buildings,  drains,  and  fences  were  completed  during  the 
currency  of  the  lease,  the  tenant  (then  the  yearly  tenant  of 
the  same  holding)  applied  to  have  a  fair  rent  fixed,  and  his 
claim  to  have  the  buildings  and  fences  exempted  from  rent 
was  resisted  by  the  landlord  on  the  ground  that  they  were 
completed  under  and  pursuant  to  the  covenants: — Held,  that 
on  a  holding  admittedly  forming  part  of  an  estate  where 
tenant-right  existed,  and  where  admittedly  the  custom  has 
been  on  the  expiration  of  leases  not  to  put  rent  on  any  im- 
provements effected  at  the  tenant's  enpexiBe,  even  when  that 
exx)enBe  had  been  originally  incurred  pursuant  to  a  covenant 
in  an  expired  lease,  the  landlord  was  not  entitled  to  rent  on 
such  improvements.    Ball  v.  Downshibe 

[L.  Sub-G.  XXIV.  28 

78. 8.  8  (10) — Dates  of  purchase  by  tenant  and  service 

of  originating  notice.]  The  fact  that  the  tenant  purchased 
the  holding  and  entered  into  possession  on  the  day  on  which 
he  served  his  originating  notice  to  have  a  fair  rent  fixed,  is 
not  in  itself  any  ground  why  evidence  should  not  be  gone  into 
and  an  alteration  made  by  the  Court  on  the  former  rent. 
Craig  r.    Wbay  -  L.  C.  XXIV.  114 

79. 88.  8,  13    (3),  21,  68  ^)Staying  proceedings  in 

action  to  recover  land  on  title  pending  application  to  ^x 
judicial  rent.]  Where  a  tenant  applies  to  stay  ejectment 
proceedings  i)ending  an  application  to  the  Land  Commission 
to  fix  a  judicial  rent,  the  Court  will  not,  on  such  an  inter- 
locutory application,  determine  whether  the  tenancy  is  one 
to  which  the  Act  applies.  Boyd  v.  Hodson  (XV.  120), 
followed.  Semble  (per  Palles,  C.B.),  a  tenancy  under  a 
written  agreement  for  a  year  certain,  existing  at  the  date  of 
the  p:i3sing  of  the  Act,  is  one  to  which  sec  21  apvpiie^ 
Fitzgerald  v.  Bbennan        -  -  B.  D.  XVI.  66 

80. 88.    8    (9)    16— ^udicieU    rent— Determination    of 

Improvements — Sub-tenant  becoming  tenant  to  head  landlord  on 
expiry  of  middleman's  lease.]  A  sub-tenant  becoming  tenant 
to  the  head  landlord  on  the  expiration  of  a  middleman's 
lease  is  entitled  to  exemption  from  rent  in  respect  of  build- 
ings and  other  improvements  admittedly  made  by  him  before 
the  expiration  of  the  middleman's  lease.    Nolan  r.  Gunx 

[L.  SubG.  XVII.  48 

81. 88.  8,  16,  17,  48,  bl~Writ  of  prohibiiionr-Irish 

Land  Commission-Jurisdiction — Powers  as  to  incorporeal 
rights.]  A  conditional  order  for  a  writ  of  prohibition  to  ^ 
restrain  the  Irish  Land  Commission  from  enforcing  an  order 
will  be  granted  if  the  order  of  the  Commissioners  is  plainly 
in  excesij  of  their  jurisdiction,  it  being  reasonably  open  to 
argument  that  the  Land  Commission  is  a  Court  of  inferior 
jurisdiction  although  the  Chief  Commissioner  is  a  Judge  of 
the  High  Court  of  Justice.  But  the  Land  Commissioners 
do  not  exceed  their  jurisdiction  in  afiixing  a  rent  in  resjiect 
of  a  profit  d  prendre,  such  aa  a  right  of  pasturage  attached  to 
a  holding.  The  word  "land"  occurring  in  the  Land  Law 
Act,  1881,  is  not  to  be  cut  down  so  as  to  mean  merely  the 
soil  divested  of  its  easements  and  profits  d  prendre,  ixt)Tided 
these  are  such  as  are  usually  enjoyed  therewith ;  and  a  tenant 
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ncqiiiring  a  right  to  a  holding  as  a  present  tenant,  under 
the  Act,  is  equally  entitled  to  all  easements  and  profits  d 
prendre  attached  to  the  holding  for  the  same  period  and 
Bubject  to  the  same  conditions.  Ex  parte  Hutchinson. 
In  re  The  Irish  Land  Commission        -       B.  D.  XVII.  27 

82. S8.  8, 16,  20Sub-lctting— Ejectment  on  the  title- 
Creation  of  new  tenancy— Landlord  and  Tenant  Actj 
1360,  »,  94.]  The  lessee  of  a  non-agricultural  lease  sub-let 
portion  for  dairy  farms.  On  the  expiration  of  the  head  lease 
an  ejectment  on  the  title  was  brought,  to  which  the  sub- 
tenant was  not  a  party  or  sened;  or  even  put  out  of  pos- 
i^iwmi—Hcld,  that  the  sub-tenant  was  entitled  to  have 
a  fair  rent  fixed.    Frewbn  r.   Smith-Barbt  (No.  2) 

[L.  SubC.  XXVII.  M,  292 

83. 88.  8,  21-— Present  tenarU— Trinity  College  Leasing 

and  PerpetuUy  Act,  1851  (14  &  15  Vie.,  e.  128)— Omw»ton  of 
tenant  to  take  out  grant  in  perpetuity— Payment  of  fine  and 
additional  rent.]  A  tenant  waiis  in  occupation  of  part  of  a 
property  held  hy  his  landlord  under  a  grant  in  perpetuity 
(under  Trinity  College),  and  conveyed  by  the  Encumbered 
Estates  Court  under  the  description  of  "yearly  tenancy 
determinable  Ist  November  in  each  year,"  with  an  intimation 
"that  the  tenant  held  under  a  lease  or  agreement  for  a 
leaj«e,  with  covenant  for  renewal,  toties  qvoties^  on  payment  of 
fine  and  additional  rent,  but  no  renewal  had  in  fact  been 
taken  out  since  1804,  although  rent  in  column  included 
£2  19s.  6d.  rent,  and  2«.  6d.  renewal  fine,  and  7d.  increased 
rent."  A  renewal  fine  and  additional  rent  were  added  in 
1857.  Tlie  conveyance  was  executed  in  November  1859.  A 
further  increased'  rent  of  48.  2d.  was  demanded  (under  the 
Trinity  College  Leasing  and  Perpetuity  Act,  1851),  and  was 
paid  by  the  tenant  since  1866.  Notice  having  been  served 
by  the  tenant  to  have  a  fair  rent  fixed,  as  if  a  yearly  tenant 
oiilv,  within  the  meaning  of  the  Land  Law  (Ireland)  Aoi, 
1881:— -ffcW,  that  consequent  on  the  payment  by  the  tenant 
in  1857  and  since,  of  a  proportion  of  fine  and  additional  rent, 
and  again  of  an  additional  rent  of  4s.  2d.  per  annum  since 
1866  under  the  provisions  of  the  Trinity  College  Leasing  and 
Perpetuity  Act,  1851,  the  tenant  had  converted  his  holding  into  a 
perpetuity,  and  was  not  a  present  tenant  of  a  yearly  tenancy 
witliin  the  meaning  of  the  I^nd  Law  (Ireland)  Act,  1881 ;  and 
tliat  the  originating  notice  should  be  dismissed  accordingly. 
O'Callaghan  r.  Norton  (XXI.  24  Note),  followed.  Boyle  v. 
LysagH  (1  Ridg.  P.  C  Cases,  384),  and  Frankfort  v.  Thorpe 
(2  Ball  and  Beatty),  372,  considered.      O'Donnbll  v.  Norton 

[L.  C.  XXI.  23 

84. Be.  8,  22,  67— Fw/wrc  tenancy— Lease  made  in  1882 

to  eommenee  in  1883.]  Where  a  proposal  for  a  lease  to  com- 
menc3  on  January  Ist,  1883,  was  accepted,  and  the  tenant  put 
into  possession  thereunder  on  December  12th,  1882,  the  tenancy 
was  held  to  have  been  created  at  the  time  it  came  into  opera- 
tion, and  not  at  the  date  of  the  agreement.  The  judgment  of 
the  Land  Commission  reversed.    Howell  v.  Briscoe 

[L.  C.  XX.  16;  C.  A.  XXI.  73 

86. Ss.  8,  41,  44,  48  (3),  67— Fixing  of  fair  rent- 
Tenant Title — Oceupancy'-Jurisdiction  of  Land  Commission 

—Writ  of  prohibition— Landlord  and  Tenant  Aety  1860,  ss.  1, 
3.1  In  order  to  constitute  the  relation  of  landlord  and  tenant, 
and  to  giTO  jurisdiction  to  the  Land  Commission  to  fix  a  fair 
rent,  the  tenant  must  be  a  person  not  merely  in  occupancy,  but 
also  must  be  entitled  under  some  contnwjt  of  tenancy,  and  must, 
be  in  direct  privity  with  the  landlord:— JTcZfi  (Murphy,  J., 
diM.),  that  the  son  of  a  former  yearly  tenant  (one  of  several 
next  of  kin),  who  on  his  father's  death  enters  into  sole  pfwses- 
sion  without  taking  out  administration  and  pays  the  rent, 
iweiving  receipts  as  from  the  representatives  of  his  father,  is 
not  such  a  tenant.  The  Common  Law  Division  has  power  in 
such  a  case  to  issue  a  writ  of  prohibition  directed  to  the  Land 
Commijwion.  Obdervati'  is  on  the  jurisdiction  and  constitution 
of  the  Land  Commissi  n.    Fox  r.  Lanoan 

[B.  D.  XXVJ.  124 


LAND    LA"W    (IBBIiAND)    ACT,    1881-cofi«iitte(l. 

86. Ss.  8,  57^Dctermination  of  judicial  rent — Tenant 

in  occupation  of  holding,]  The  tenant  of  a  holding  containing 
,21a.  3r.  32p.  statute  measure,  had  let  two  houses,  with 
about  3  roods  of  land  attached,  to  two  sub-tenants,  who 
occasionally  laboured  for  the  tenant,  but  were  usually  employed 
for  others,  and  who  paid  rents  respectively  of  £3  5b.  and 
£1  68.  per  annum,  by  lialf-yearly  -pai^ymeois :  — Held,  that  the 
tenant  was  not  in  occupation  of  the  holding  within  the  meaning 
of  ss.  8  and  57  of  the  Act ;  and  that  his  originating  notice 
for  a  fair  rent  should  be  dismissed.      M'Kee  v.  Mtjssbnden 

[L.  C.  XIX.  51 
87.  —  Ss.  8, 57 — Present  tenant — Alteration  of  (enure  after 
passing  of  Act — Separate  rent  receipts  for  one  holding ,  occu- 
pied in  severalty.]  C.  H.  and  J.  H.,  after  the  death  of  their 
parents,  each  occupied  half  of  a  farm,  which  was  originally 
held  as  one  undivided  farm  by  their  father,  and  each  con- 
tributed  half  of  the  gross  annual  i^nt,  for  which  receipts  were 
given  in  their  joint  names,  until  January,  1883,  when,  for  the 
rent  due  in  the  previous  November,  they  asked  for,  andc^tained, 
sejurate  receipts  for  their  resj^ctive  moieties: — Seldy  that 
C.  H.  and  J.  H.  were  "present  tenants'*  within  the  Land 
Law  Act,  1881 ;  the  mere  fact  of  their  having  procured  separate 
acknowledgments  for  the  two  rents  not  having  the  effect  of 
altering  the  tenancy  of  either  of  them  subsisting  before  the 
I)as8ing  of  the  Act.    Hamptox  v.  Cope 

[L.    Sub-C.    XVIII.    89 

88. Ss.  8,  60 — Application  to  Ax  fair  rent — Jietro-actii-e 

operation  of  order — Immediate  payments  in  excess  of  rent  as 
judieiaily  determined^— Recovery  back,  by  way  of  sei-offy  as 
money  had  and  received — Mistake  of  law — Legal  coercion.] 
Where  between  the  dates  of  an  originating  notice  to  fix  fair  rent 
having  been  duly  recorded  under  the  Land  Law  Act,  1881,  and 
of  such  rent  being  determined  by  the  Land  Commission  at  a  re- 
duced amount,  the  tenant,  in  consequence  of  a  demand  by  the 
landlord's  solicitor,  made  payments  on  foot  of  the  former  higher 
rent : — Seld,  that,  as  against  a  claim  for  rent  by  the  landlord, 
the  tenant  was  entitled  to  set  off  the  amount  of  the  rent  so  paid 
in  excess  of  the  fair  rent  fixed,  as  money  had  and  received  by 
the  landlord  to  his  use.  Semblcy  that  if  the  landlord  had  re- 
oorered  and  enforced  judgment,  the  tenant  would  still  have  been 
entitled  to  the  amount  so  overpaid,    Twiss  v.  Casey 

[a.  S.  XVIII.  83 

89.  Ss.  8,  60 — Originating  notice  to  fix  fair  rent  re- 

corded under  sec.  60 — Agreement  in  Form  33  subsequently 
signed  and  originating  notice  struck  out.]  Where  an  originating 
notice  to  fix  a  fair  rent  was  recorded  under  sec.  60,  and  an  asrree- 
ment  in  Form  33  subsequently  signed  and  the  notice  struck  out, 
and  the  agreement  was  not  filed  in  consequence  of  mistakes 
therein : — Heldy  that  the  notice  could  not  be  restored  to  the  list, 
but  a  new  notice  should  be  served.    M^Menamin  v.  Heyoatb 

[li.  C.  XVII.  U6 

90. Ss.  9,  21 — Agreement  for  31  years — Motion  to  dis- 
miss originating  notice  to  fix  fair  rent.]  An  originating  notice 
to  fix  a  fair  rent  was  dismissed  where  the  tenant  held  under  an 
agreement  for  a  lease  for  31  years.    Long  v.  Saters 

[li.  C.  XV.  U3 

91. Ss.  9,  58  {2)— Town  parks— Unreasonable  conduct.] 

A  fair  rent  was  fixed  on  land  adjoining  Kilmallock,  as  it  did  not 
come  within  the  definition  of  "  town  parks  "  :—Senible,  the  ai>- 
plication  to  have  a  fair  rent  fixed  after  the  signature  of  an  agree- 
ment to  fix  it,  which  agreement  was  never  filed  by  the  tenant's 
solicitor,  comes  within  sec.  9  of  the  Act.  Bbrgin  v.  Matjnseli 
[L.  Sub-C.  XXVII.  M.  lU 

92. S.  10 — Agreement  for  judicial  lease—Specific  per- 
formance-Jurisdiction— Lease  subject  to  approval  of  Land 
Commission.]  The  Court  of  Chancery  will  decree  specific 
performance  of  an  agreement  for  a  lease  under  sec.  10,  such 
lease  being  subject  to  the  sanction  of  the  Land  Commission. 
Kelly   v.   Enright.       -  V.  0.  XVII.  M.  466 

93. S.  13 — Extension  of  time  for  redemption— Notice  of 

sale—Solieitor^Subsequent  noiicea^Serviee  through  post.]    In 
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IjAND    law   (IRELAND)    ACT,    IBBl—continued, 
all  applications  to  extend  the  time  for  redemption  where  no 
notice  to  sell  has  been  served,  such  notice  must  be  served 
within  a  week;  it  can  be  signed  by  the  solicitor,  and  can  be 
served  throusrh  the  post    Carolin  v.  Hawkshaw. 

[L.  C.    XV.  101 

94. S.  13 — Notice  of  Bale — Extemion  of  time — Origina- 
ting notice.']  Where  there  is  an  originating  notice  to  fix  a 
tair  rent  in  a  case  where  a  decree  in  ejectment  has  been 
executed,  the  Court  will  require  notice  of  sale  to  be  served 
before   extending  the   time.    Shaix   v.    Carswell 

[L.  C.  XV.  94 

96. S.  13 — Extension  of  time  to  redeem — Evicted  tenant 

— Present  tenant — Inconsistent  characters.]  A  tenant  evicted 
for  non-payment  of  rent,  and  who  stated  he  liad  been  subse- 
quently put  back  into  possession  of  his  holding  as  tenant, 
and  who,  in  the  character  of  t«naut,  was  defending 
an  action  for  recovery  of  the  laud  on  the  title,  is  not  entitled 
to  apply  to  the  Court  for  an  extension  of  time  to  redeem  his 
tenancy  with  a  view  to  sale,  because  he  appears  in  two  in- 
consistent characters,  namely,  as  a  present  tenant,  and  a 
tenant  under  eviction.  Per  Litton,  Q.C.  :  Unreasonable 
conduct  on  the  part  of  either  landlord  or  tenant  is  to  be  taken 
into  account  by  the  Court  on  the  hearing  of  any  application. 
Bailue  v.   Montoomkry       -       -       -  L.  O.  XV.  113 

96. S.  13 — Ejectment  for  non-payment  of  rent — Exten- 
sion of  time  to  redeem — Discretion — Lodgment  of  amount  sued 
for — Ground  of  refusal.]  On  a  motion,  under  the  Land  Law 
Act,  1881,  8.  13,  to  extend  the  time  to  redeem,  being  one 
addressed  to  tlie  discretion  of  the  Court,  the  Court  will  con- 
sider that  the  tenant*  not  having  lodged  in  Court  the  amount 
.  sued  for  in  an  ejectment  for  non-payment  of  rent,  and  jiro- 
ceeded  to  obtain  a  writ  of  restitution  under  the  L.  &  T.  Aot, 
1860,  where  the  right  to  redeem  is  disputed  by  the  landlord, 
is  a  groimd  for  refusing  the  motion.    Byan  v.  Seale 

[Ii.  O.  XV.  81 

97. 8.   13    (1)    {2)— Landlord  and  Tenant  Act,  1860, 

s.  34 — Extension  of  time  to  redeem  tenancy  with  view  to  sale — 
Stay  of  execution — Requisites  to  enable  tenant  to  benefit  of 
defence  in  ejectment — Expiration  of  lease  by  death  of  ces- 
tui que  vie.]  Where  land  is  not  let  at  a  rack-rent  the 
emblement  section  of  the  L.  &  T.  Aot,  1860  (23  &  24 
Vic,  e.  154,  8.  34),  does  not  apply.  It  must  be  shown 
a'so  that  a  right  to  emblements  existed.  If  a  tenant  liad  a 
right  to  remain  in  possession  under  that  section  until  the  last 
gale  day  of  the  year,  that  being  a  clear  defence  to  ejectment 
X)rooeeding8  taken  before  that  time,  a  decree  in  ejectment  is 
conclusive  that  he  was  not  entitled  to  the  benefit  of  the  section. 
Per  O'Hagan,  J.,  and  Mr.  Vernon  (Litton,  Q.C.,  diss.) :— The 
13th  sea  of  the  Land  Law  Act,  1881,  does  not  embrace  within 
its  provisions  the  case  of  a  lease  which  had  expired  before  the 
passing  of  the  Act.     Laverty  v.   Moore  (XV.  105),  discussed. 

RlTTLEDGE   V.   RUTLEDOB  -  -  L.    C.   XV.   107 

98. S.  13  (1)  {2)— Extension  of  time  for  sale- 
Decree — It estraining  execution — Definition  oif  tenant  in  Acts  of 
1870  and  1881.]  A  tenant  against  whom  a  decree  in  ejectment 
on  a  notice  to  quit  had  been  obtained  before  the  passing  of  the 
Land  Law  Act,  1881,  but  on  which  a  stay  of  execution  until 
the  1st  day  of  November  had  been  put,  and  who  had  served 
a  land  claim  for  compensation  under  the  Aot  of  1870,  before 
the  hearing  of  the  ejectment,  is  entitled  to  eell  his  tenancy 
up  to  the  execution  of  the  decree ;  and  the  tenancy  so  sold  is 
a  subsisting  tenancy,  and  the  tenant  is  entitled  to  serve  notice 
to  fix  a  fair  rent  up  to  the  time  of  the  execution  of  the  decree. 
The  proceedings  to  compel  a  tenant  to  quit  his  holding 
embrace  the  whole  proceedings  commencing  with  the  notice 
to  quit  The  Land  Commission  Court  has  no  power  to  restrain 
a  landlord  from  executing  a  Civil  Bill  decree  in  ejectment 
pending  an  application  by  the  tenant  to  fix  a  fair  rent  for  his 
holding.  Semple  v.  Hunter  and  Wife  (XV.  73),  followed. 
Lavertt  r.  Moore         -  -  -  L.  C.  XV.  106 


LAND    JjIL-W    (IBELAND)    ACT,    lBBl-eoHli»ued. 

99. S.  13  (2)— Extension  of  time  to  redeem— Ex- 
ecution of  decree — Renewal — Re-execution — Time  from  which 
period  of  redemption  is  to  be  computed — Estoppel — 27  &  28 
Vic.,  e.  99,  s.  19.]  Where  a  tenant  had  re-taken  possesaioa 
of  a  farm  from  which  he  had  been  evicted  under  a  decree  in 
ejectment  for  non-payment  of  rent,  and  which  decree  was  subse- 
quently renewed  and  re-exeouted,  he  is  estopped  from  dis- 
puting the  legality  of  the  execution  of  the  original  decree,  and 
his  time  to  redeem  the  tenancy  must  be  computed  from  the 
execution  of  it,  and  not  from  the  execution  of  the  renewal. 
Marsh  v.  Moreland  -  L.  C.  XV.  112 

100. S.  13  (3) — Suspending  proceedings  in  action  to  re- 
cover land  on  non-payment  of  rent — Application  pending  to 
have  judicial  rent  fixed— Leaseholder.]  The  object  of  sec,  13 
(3)  is,  there  being  two  proceedings  before  two  Courts  to  be 
determined  on  at  two  separate  periods,  to  enable  the  tenant  to 
be  i)laoed  in  the  same  position  as  if  the  whole^  niatter  for  deci- 
sion were  before  but  one  tribunal ;  and  its  provisions  are  to  be 
read,  accordingly,  as  being  supplementary  to  those  with  respect 
to  determining  a  judicial  rent,  so  as  to  keep  the  parties  to  the 
proceedings  before  both  tribunals  in  stcUu  quo.  Within  this 
principle,  where  it  is  sought  to  suspend  an  action  brought  to 
recover  land  for  non-payment  of  rent,  portion  of  which  would 
be  unaffected  by  the  determination  of  a  judicial  rent  by  the 
Land  Commission,  while  the  other  portion  would  probably  be 
reduced  by  that  Court,  it  would  be  a  fit  condition  to  impose, 
within  the  purview  of  the  oiactment,  when  ordering  a  sus- 
pension of  the  proceedings,  that  the  tenant  should  pay  in  fuU 
the  portion  that  would  be  so  unaffected,  but  otherwise  a«  to  the 
portion  that  would  be  affected.    O'Connor  v.  Danaheb 

[E.  D.  XXI.  44 

101. 8.13(3) — Action  to  recover  land  on  title — Staying 

proceedings  —  Application  for  judicial  rent  —  Contract  of 
tenancy— Emblements — Jurisdiction.]  In  an  action  to  recover 
land  on  the  title,  where  the  defendants  were  in  occupation  of 
the  lands,  held  originally  under  a  lease  which  expired  on  the 
3l8t  January,  1881,  after  the  expiration  whereof  they,  repre- 
senting the  original  lessee,  remained  in  possession  claiming  the 
right  of  emblements,  originating  notices  of  application  to  the 
Land  Commission  Court  to  fix  a  judicial  rent  on  behalf  of 
defendants  having  been  served  on  the  24th  October  and  Ist 
November,  1881,  and  the  writ  of  summons  issued  on  the  14th 
November,  1881:— -fffW,  that  the  proceedings  in  the  action 
should  not  be  stayed  under  the  Land  Iaw  Act,  1881,  s.  13, 
sub-s  3,  on  the  ground  that  the  Court  should  not  decide,  on  a 
summary  application,  whether  or  not  the  claim  for  emblements 
made  by  the  defendants,  would  create  a  contract  of  tenancy 
sufficient  to  constitute  a  '*  present  tenancy  "  eo  as  to  entitle  the 
defendants  to  the  benefits  of  the  Act.    Boyd  r.  Keabnet 

[c.  P.  D.  XV.  lao 

lOS. 8. 13  {2)— Staying  proceedings  in  ejectment  on  the 

title — Application  to  fix  judicial  rent — Question  for  jury — Pre- 
sent tenancy — Jurisdiction*]  In  an  action  to  recover  land  on 
the  title,  where  the  defendant  under  the  Land  Law  Act,  1881, 
had  served  on  the  plaintiff  an  originating  notice  to  fix  a 
judicial  rertt,  and  subsequently  moved,  under  s.  13,  sub-s*.  3, 
to  stay  the  proceedings  in  the  action  pending  the  application 
of  the  Land  Commission,  the  plaintiff  contending  that  the 
defendant  was  not  a  *'  present  tenant "  of  the  holding,  and  it 
appeared  tliat  the  defendant's  claim  to  be  so  considered  rested 
on  his  having  derived  the  interest  in  a  lease  from  the  plaintiff, 
by  liaving  married  the  daughter  of  the  lessees;  but  that  the 
lease  had  expired  in  1879,  since  when  no  rent  had  been  paid 
by  tlie  defendant  .—Held,  that  the  motion  should  be  refused, 
on  the  ground  that  the  defendant  was  not  a  present  tenant  of 
the  holding.    Beamish  r.   Crowley.       C.  P.  D.  XV.  118 

103. S.  IS  {3)— Staying  proceedings— Action  to  recover 

lands  for  non-payment  of  rent— Application  to  have  judicial 
rent  fixed-Terms  as  to  paying  portion  of  rent  due.]  In  an 
action  to  recover  land,  for  non-payment  of  three  and  a-haU 
years'  rent,  where  the  defendant  had  fierved  an  onj^tmg 
notice  to  fix  a  judicial  rent,  unrecorded,  and  aubeequenUy 
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LAND  I.A^'  aBBLAND)  ACT,  ISSl- wUinved, 
moTed,  under  the  Land  Law  Act,  1881,  sec  13  (3),  to  stay  the 
proceedings  in  the  action  pending  the  application  to  the  Land 
Commission  :—fl^eZef,  that  the  proceedings  should  be  stayed 
for  three  months,  on  the  condition  that  the  defendant  should, 
within  ten  days,  pay  the  amount  of  two  years*  rent.  The 
Kabl   of   Ebne   r.    Hall  -       -       a  B.  D.  XV.  118 

104. S.  13  (6)— Notice  to  quit  by  tenant—Stamp— Receipt 

of  rent  wbsequent  to  expiration  of  notice  to  quit— Waiver- 
Landlord  and  Tenant  Act,  1870,  m.  57,  58.]  A  tenant  of  a 
present  yearly  tenancy  served  an  unstamped  notice  to  quit, 
which,  while  it  was  running,  he  exiiressed  his  intention  to  with- 
draw. The  landlord  declined  to  permit  him  to  withdraw  it  after 
the  notice  to  quit  had  expired ;  and  the  tenant  had  continued  in 
possession,  and  served  an  originating  notice  to  have  a  fair  rent 
fixed.  Subsequently  to  the  service  of  the  originating  notice, 
the  landlord  sued  for  rent  in  respect  of  the  holding  for  a 
period  subsequent  to  the  expiration  of  the  notice  to  quit,  and 
recovered  such  rent  i—Held,  that  the  notice  to  quit  served  by 
the  tenant  did  not  require  a  stamp,  under  the  57th  and  58th 
sections  of  the  Landlord  and  Tenant  (Ir.)  Act,  1870;  and  that 
Bee.  13  (5)  of  the  Land  Law  (Ir.)  Act,  1881,  does  not  apply  to 
a  notice  to  quit  served  by  the  tenant.  Per  Litton,  J. :  When 
the  originating  notice  was  served,  the  tenant  had  npt  the 
status  of  a  present  tenant  under  the  Act  of  1881,  and  the 
payment  and  acceptance  by  the  landlord  of  rent  subsequently 
accrued  did  not  revive  the  tenancy  so  as  to  confer  upon  the 
tenant  the  status  he  had  lost.  Per  Mr.  Commissioner  Fitz- 
gerald :  From  the  payment  and  acceptance  of  rent  a  waiver 
of  the  notice  to  quit  was  to  be  inferred,  so  that,  as  between  the 
landlord  and  tenant,  tlie  old  tenancy  must  be  considered  as 
never  being  determined ;  such  waiver  must  necessarily  relate 
back  to  the  expiration  of  the  notice  to  quit,  and  consequently 
it  was  immaterial  that  the  payment  of  the  rent  had  been  made 
iubdeauently  to  the  date  of  the  originating  notice.    McDonnell 

r.   BLAKE I*-    C-    7LJL1Y.   48 

[Judgment  of  Mr.   Commissioner  Fitzgerald  affirmed  on 
appeal.     28,  L.  R.  Ir.,  395.] 

106. Ss.  13,  20— Notice  to  quit— Judgment  for  possession 

—Sale  of  tenancy  by  mortgagee— Execxtiion  of  writ  of  habere.] 
A.,  who  was  tenant  of  a  holding  within  the  Land  Law  Act, 
1881,  mortgaged  it  to  B.,  who  subsequently  entered  into 
possession.  The  landlord  served  a  notice  to  quit  on  A.,  and 
on  its  expiration  commenced  an  action  against  both  A.  and 
R  to  recover  possession  of  the  holding,  and  obtained  judgment. 
After  the  judgment  was  obtained,  B.,  as  mortgagee  in  posses- 
sion, sold  the  interest  in  the  farm  to  C,  notwithstanding  which 
a  writ  of  possession  was  executed,  and  possession  taken  by 
the  Undlord.  In  an  action  to  recover  possession  brought  by  C. 
agaiuBt  the  landlord : —fffM  {diss.,  Andrews,  J.),  that  C. 
was  entitled  to  recover  possession ;  that  the  Bale  by  B.  after 
the  judgment,  revived,  under  the  13th  section  of  the  Land  Law 
Act,  1881,  the  tenancy  previously  vested  in  A.,  and  that  noth- 
ing had  been  done  to  determine  it  in  the  liands  of  C.  Per 
Andrews,  J. :  That  the  eflfect  of  the  sale  under  that  section 
was  only  to  put  the  purcliaser  into  the  same  position  as  the 
vendor,  and  that,  he  not  having  taken  any  steps  to  stay  the 
proceedings,  the  tenancy  was  ultimately  determined  by  the 
execution  of  the  wTit  of  possession.    Haren  v.  Archdalb 

[B.  D.  XVII.  81 

[The  judgment  of  the  Court  was  reversed  and  that  of  Andrews, 
J.,  affirmed  on  appeal,  14,  L.  R.  Ir.,  296.] 

106. Ss.13  (6),  20— A'o/iV?e  to  quit-Middlcman^Sub- 

tenant  from  year  to  year  of  middleman — "  Tenancy. ^']  A 
tenant  who  has  sub-let  the  whole  of  his  holding  is  not  a  tenant 
to  whom  the  Land  Act  of  1881  applies.  His  tenancy  deter- 
mines on  the  expiration  of  the  notice  to  quit.  Middlemen 
aw  entirely  outside  the  benefit  o{  the  Land  Act  of  1881.  Huc- 
GABD  r.  West  -  -  -  -       L.  C.  XXVII.  60 

107 Sb.  13,  21, 67— 5/oy  of  proceedings  in  ejectment- 
Pending  application  to  fix  judical  rent—Tenant  of  a  *' present 
tenancy  ''—Tenant  holding  over  after  expiry  of  lease  previous 
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to  the  passing  of  the  Act,  without  creation  of  a  new  tenancy.] 
A  tenant,  holding  over  after  a  lease  had  expired  previous  to 
the  jnssing  of  the  Act,  where  no  rent  had  since  been  received 
from  him,  and  no  agreement  express  or  implied  existed  for 
the  creation  of  a  yearly  tenancy,  does  not  come  within  the 
provisions  of  section  13,  sub-section  3,  enabling  the  Court 
to  postpone  or  suspend  proceedings  for  comi)elling  the  tenant 
of  a. present  tenancy  to  quit  his  holding  pending  the  deter- 
mination of  an  application  on  his  behalf  to  fix  a  judicial  rent. 
Rains  v.   Hiliar      -  -       a.  S.  XV.  66 

108. Ss.  13  (1)  (2),  43,  60  (1),  60— Jurisdiction- En- 
largement of  time  for  redemption  of  tenancy  evicted  for  non- 
payment— Delay  of  sale — **  First  occasion  "  on  which  Court  sits 
-^VaXidity  of  orders  enlarging  period  embraced  in  such  occa- 
sion.] Where  a  tenant  has  been  evicted  for  non-i)ayment  of 
rent,  the  Court  has  no  jurisdiction,  under  the  13th  section  of 
the  Land  Law  Act,  1881,  to  enlarge  his  time  for  redemption, 
save  as  ancillary  to  a  proceeding  by  him  for  a  sale  of  his 
tenancy.  Where  a  tenant  has  been  evicted  for  non-payment  of 
rent,  prior  to  the  passing  of  the  Land  Law  Act,  1881,  an  appli- 
cation made  by  him  to  the  Court  to  extend  his  time  for  re- 
demption after  the  six  months  allowed,  by  the  L.  ahd  T.  Act, 
1860,  have  expired,  is  made  in  sufficient  time  through  the 
combined  operation  of  sections  13  and  60  of  the  former  Act, 
if  made  between  the  20th  of  October  and  the  12th  of  November, 
1881— the  periods  fixed  for  the  first  session  of  the  Court,  under 
the  orders  of  October  19,  27,  1881;  and  in  defining  the  "first 
occasion  "  of  the  sitting  of  the  Court,  so  as  to  extend  beyond 
merely  the  first  day  of  its  sitting,  those  orders  are  not  lUtra 
vires.    Barrett  v.  Ventry      ^    -  -       L.  C.  XVI.  60 

109. Ss.  13,  48,  61 — Landlord  and  tenant  Act,  1860, 

s.  34 — Power  to  restrain  execution  of  decree — Application  to  fix 
fair  rent — Prolongation  of  tenancy — Emblements.]  The  Land 
Commission  Court  has  no  power  to  restrain  a  landlord  from 
executing  a  civil  bill  decree  in  ejectment  landing  an  appli- 
oat^n  by  the  tenant  to  fix  a  fair  rent  for  the  holding.  Sehple 
V.  Hunter I*.  C.  XV.  73 

110. Ss.   13    (2),  60 — Extension  of    time    for  salc^ 

Ejectment  with  stay— Notice  of  sale.]  The  effect  of  the  60th 
section  of  the  Land  Law  Act,  1881,  is  to  project  a  tenancy 
which  has  expired  by  the  making  of  a  decree,  so  as  to  give 
the  tenant  further  time  to  apply  to  the  Court.  M'Loughlin 
V.  Richardson    -  -  -  -  -  L.  C.  XV.  94 

111. Ss.  13  (3)  (6),  60— First  occasion  of  sitting  of  Land 

Commission — Order  Extending  .Htaf.ulonj  time — Jurisdiction- - 
Determination  of  yearly  tenancy — Service  of  notice  to  qxtit.] 
A  notice  to  quit  was  served  on  2l8t  March,  1881,  which  expired 
on  29th  September  following,  and  possession  was  demanded  on 
18th  November.  On  28th  October  the  tenant  served  an  origi- 
nating notice,  to  have  a  fair  rent  fixed,  which  was  lodged  in 
Court  on  29th  October,  and  was  recorded  on  12th  November, 
but  was  not  heard  till  14th  October,  1882.  In  an  ejectment  to 
recover  possession  of  the  holdings: — Held,  that  there  was  a 
tenancy  existing  in  the  tenant  at  the  time  of  the  passing  of  the 
Act,  and  that  he  was  entitled  to  have  a  fair  rent  fixed.  Boyd 
V.  PHEL.1N       -  -  -  C.  p.  D.  XVII.  M.  634 

[This  was  affirmed  on  appeal,  14  L.  R.  Ir.  232.] 

112. Ss.  13,  21, 68  {S)— Staying  ejectment,  pending  ap- 
plication to  fix  fair  rent— Present  tenant — Lessee  in  bond  fide 
occupation — Pastoral  holding,  what  constitutes— Special  agree- 
ment as  to  mode  of  eultiveUion.]  By  a  lease  dated  1851,  forty- 
one  acres  of  land  were  demised  to  Bryan  Kavanagh  for  thirty- 
one  years,  and  the  lease  contained  clauses  against  breaking  up 
or  tilling  more  than  sixteen  acres  in  any  one  year,  under  penalty 
of  forfeiture ;  and  on  the  death  of  Bryan  the  defendant,  Patrick 
Kavanagh,  a  dairyman  residing  in  Dublin,  entered  into  posses- 
sion, but  it  did  not  appear  how  the  interest  in  the  lease  became 
vested  in  him.  On  the  expiration  of  the  lease  possession  was  de- 
manded, and  an  action  of  ejectment  for  overholding  was  brought. 
A  motion  to  have  the  action  stayed  till  the  defenilMit  Jisul  a  fair 
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rent  fixed  was  granted  by  Lawson,  J.  On  appeal:  Held, 
that  the  motion  should  have  been  refused,  as  the  onus  lay  upon 
the  lessee  of  showing  that  he  was  a  lessee  in  bond  Me  occu- 
pation of  his  farm,  so  as  to  constitute  himself  a  jiresent  tenant, 
and  there  was  no  evidence  on  which  the  Court  below  should 
have  held  the  defendant  a  present  tenant,  his  title  to  the  lands 
not  being  shown.    HrroHiNSON  v.  Kavanagh 

[d.  B.  D.  XVIII.  4;  C.  A.  XVIII.  6  note 

113. Sb.  13, 67— A  f) plication  to  fix  judicial  rent— Tenant 

of  present  tenancy — Pending  proceedings  compelling  to  quit 
holding—Sale  of  tenancy  under  fi.  fa.  before  passing  of  Act— 
Assignment  to  purchaser  executed  after  passing  of  Act.]  Wliere, 
in  execution  of  a  writ  of  fieri  facias,  a  tenant's  interest  in  a 
tenancy  from  year  to  year  is  sold  before  the  passing  of  the 
Land  Law  Act,  1881,  and  conveyed  to  the  purchiwer  by  the 
sheriflf  under  an  assignment  executed  subsequent  to  the  passing 
of  the  Act,  and  before  an  application  to  the  Court  to  fix  a 
judicial  rent,  the  iiroceedings  are  not  pending  proceedings  for 
compelling  the  tenant  of  a  present  tenancy  to  quit  his  holding, 
within  sec.  13,  sub-s.  (3).    Stack  r.  Pltjmmbb 

[L.  Sub-C.  XV.  129 

114. S8.13(3),68(2)— iSf^ayiiifir  proceedings  in  action  to 

recover  land  on  title—Application  to  have  judicial  rent  fixed- 
Demesne  lands— Jurisdiction,!  In  an  action  to  recover  land 
on  the  title,  also  claiming  mesne  rates,  where  the  defendant 
under  the  Land  Law  Act,  1881,  served  an  originating  notice 
to  fix  a  judicial  rent,  and  the  plaintiff  alleged  that  the  lands 
were  demesne  lands,  within  sec.  58  (sub-sec.  2),  and  that  the 
defendant  (who  had  remained  in  possession  after  the  expiry 
of  his  lease),  was  not  a  "jMresent  tenant,"  the  Court  refused 
a  motion,  under  sec.  13  (stlb-fiec.  3),  by  the  defendant,  to  stay 
the  proceedings  in  the  action  pending  the  application  to  the 
Land  Commission  to  fix  a  judicial  rent,  on  the  ground  that 
the  Court  should  not  decide,  on  a  summary  application,  whether 
or  not  the  case  was  one  to  which  that  Act  applied.  Botd  v. 
HODSON  -  .  -  -  O.  P.  D.  XV.  180 

115. S.  14 — OranJb  of  limited  administration  where  there 

is  an  unproved  will  naming  an  executor.']  The  Sub-Com- 
mission, on  the  hearing  of  an  application  to  fix  the  true  value 
of  a  holding,  appointed  a  person  nominated  by  the  landlord, 
limited  administrator  for  iJie  purpose  of  selling  the  tenancy, 
the  executor  of  the  tenant  not  having  taken  out  probate  or 
nominated  any  person  to  act  as  limited  administrator.  The 
executor  took  out  probate  after  the  date  of  the  Sub-Commission 
order,  and  appealed  therefrom,  and  also  from  the  order  fixing 
the  true  value:— iJe^c^,  that  the  Court  has  jurisdiction  for 
the  purpose  of  carrying  out  a  sale  to  appoint  a  limited  admini- 
strator of  a  deceased  tenant,  who  died  leaving  a  will  naming 
an  executor  who  had  not  taken  out  X)robate.  Mabquis  Or 
IIe.u)P0bt  v.   Cochbanb  -  L.    C.   XXVI.  112 

116. S.  14 — Land  Commission — Jurisdiction  of — Qrant 

of  limited  administration — Writ  of  prohibition,"]  The  Land 
Commission  can  grant  aa  order  for  limited  administration  to 
a  penoa  in  occupation  of  land  held  by  a  deceased  tenant,  and 
as  such  occupier  appljdng  to  have  a  fair  rent  fixed.  Such 
person  has  the  character  of  a  tenant  for  such  purpose.  A  writ 
of  prohibition  can  issue  against  Land  Commission  for  any 
excess  of  jurisdiction,  though  not  issuable  in  the  peculiar 
circumstances  of  this  case.  (By  O'Brien,  J.)  Fox  and  anotbeb 
V.  The  Land  Commission  and  Lang  an    N.  F.  XXVII.  20 

117. Ss.  14,  38 — Limited  administration  for  purpose  of 

having  judicial  rent  determined.]  The  Court  granted  limited 
administration  for  the  purpose  of  having  a  judicial  rent  -fixed 
to  the  eldest  son  of  Uie  testator,  whose  will  was  lost,  and  the 
executor  named  therein  dead ;  the  consent  of  one  the  next  of  kin 
who  was  out  of  the  jurisdiction  being  di8X)en8ed  with.  Fee 
(Refbesentatives  o?)  v.  Annbslet       li.  C.  XXIV.    104 

118. S.  15 — Eviction  of  middleman  for  non-payment  of 

rent — Under-tenants — Future  tenancy.]  On  the  15th  April, 
1884,  a  middleman  was  evicted  for  non-payment  of  rent,  and 
his  under-tenants  constituted  caretakers.    The  premises  were 
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not  redeemed,  and  in  April,  1885,  after  the  period  of  re- 
demption had  expired,  A.,  one  of  the  under-tenants  who  had 
held  under  a  sub-lease  from  the  middleman,  paid  the  head 
landlord  a  sum  of  money  equal  to  half  a  year's  rent  at  the 
rate  reserved  in  his  sub-lease,  and  obtained  for  it  a  receipt 
as  for  the  rent  for  the  six  montlis  ending  29th  April,  1884, 
and  was  taken  in  as  tenant  to  the  head  landlord  at  a  lower 
rent  than  that  reserved  in  his  lease.  A.  having  served  an 
originating  notice  as  a  leaseholder  to  have  a  fair  rent  fixed  :— 
Bcld^  that  A.*s  former  tenancy  had  been  determined  by  the 
ejectment,  and  that  a  new  tenancy  had  been  created  between 
A.  and  the  head  landlord  in  April,  1885,  and  that  A.  was 
accordingly  a  future  tenant.     Clanct  v.  Lethin 

[L.  Sub-C.  XXV.  78 

11-9* S.  16 — Ejectment  for  non-payment  of  rent — Sub- 
tenant—Determination of  estate  of  middleman.]  A  middleman 
having  been  evicted  for  non-payment  of  rent,  possession  was 
delivered  by  the  sheriff  to  the  head  hmdlord.  A  sub-tenant, 
whose  rent  was  not  in  arrear,  and  ^ho  was  in  occupation  of 
part  of  the  premises,  having  been  put  out  of  possession,  brought 
an  ejectment  to  recover  back  iwssession,  claiming  to  be  tm- 
aiit  from  year  to  year,  to  the  head  landlord  under  sec  15 :  —Held, 
that  he  was  not  entitled  to  recover,  the  decree  for  possession 
having  destroyed  all  interests  in  the  holding,  and  sec.  15 
having  no  application  to  the  case.  (By  Lawson,  J.) 
CoMMiNS  V.  Babron    a.  S.  XIX.  26.    Cir.  Oas.  XIX.  38 

120. Ss.  16,  21, 67— Expiration    of    lea*e— Sub-letting 

with  consent  of  landlord — Boihd  fide  occupation,]  The  proviiio 
in  sec.  57  that  'Vhere  the  tenant  sub-lets  part  of  his  hold- 
in?  with  the  consent  of  his  landlord,  he  shall,  notwithstanding 
such  sub-letting,  be  deemed  for  the  purposes  of  this  Act  to 
be  still  in  occupation  of  the  holding,"  is  general  in  its  appli- 
cation, and  applies  to  all  sub-lettings  whether  before  or  after 
the  passing  of  the  Act.  The  word  **  tenant "  in  the  proviso 
includes  a  "  lessee,"  so  that  if  a  lessee  has  sub-let  part  of  the 
demised  iiromises  with  the  landlord's  consent,  ne  is  entitled 
to  remain  in  occupation  at  the  expiration  of  his  lease  as  ten* 
ant  from  year  to  year  under  sec.  21.  In  such  a  case  a  distinct 
consent  to  each  act  of  sub-letting  is  not  necessary,  if  the 
lease  itself  contains  an  express  permission  to  sub-let.  The 
lessee,  if  entitled  to  remain  in  possession  under  sec.  21,  is 
entitled  to  hold  on  as  tenant  of  the  entire  premises  demi^, 
not  of  that  part  only  of  which  he  is  in  actual  occupation,  his 
sub-tenants  having  the  same  rights  against  him  as  he  has 
against  his  head  landlord.  When  the  lessee  has  sub-let  the 
entire  of  the  premises  demised,  even  with  his  landlocd's  con- 
sent, he  has  no  rights  under  sec.  21.  The  words  **  bond  fUie " 
in  see.  21,  cannot  be  construed  to  mean  "actual"  as  opposed 
to  "constructive,"  but  means  only  "in  good  faith,  not 
colourably  or  fraudulently."      JkrCABTHT  r.  Swanton 

[C.  A.  XVIII.  86 

121. Ss.  15, 68  (2) — Action  to  recover  possession  of  land- 
Previous  decree  for  possession— E/reetrSulhtenantSstoppel 
—Town-park— Besidenee  in  town.]  The  plaintiff  was  tenant 
of  certain  lands,  near  a  town,  to  the  8.  Company.  He  re- 
sided  in  the  town,  but  sub-let  portion  to  the  defendant,  who 
did  not  reside  in  the  town.  The  defendant  served  an  origin- 
ating notice,  and  had  a  fair  rent  fixed  as  against  the  plaintiff. 
Subsequently  the  S.  Company  served  a  notice  to  quit  on  the 
plaintiff,  and  (the  lands  being  held  to  be  town-parks)  obtained 
a  decree  for  iXMsession  in  the  County  Court,  The  present 
defendant  took  defence  to  this  ejectment  Possession  was 
taken  under  the  decree,  but  a  few  days  afterwards  the  de- 
fendant went  back  into  possession.  Tlie  S.  Company  then 
re-let  to  the  plaintiff  the  ix>rtion  formerly  in  the  occupation 
of  the  defendant,  and  he  accordingly  brought  the  present 
ejectment: — Held,  that  the  decree  in  ejectment  terminated 
all  interests  in  the  holding,  including  the  defendant  s  sta- 
tutory term ;  that  the  decree  was  conclusive  against  him,  he 
having  been  served  with  the  process,  and  having  taken  de- 
fence ;  and  that,  although  he  might  bring  a  cross  ejectment 
alleging  a  tenancy  created  by  the  15th  section  of  the  Act 
between  himself  and  the  S.  Company  |:>n  th4  termination  of 
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the  pUintift's  inteiest,  yet  it  was  not  open  to  him  in  the 
present  action  to  set  up  this  title  by  way  of  defence,  as  the 
same  defence  was  ayailable  to  him  in  the  preyious  ejectment 
in  the  County  Court.  Decision  of  the  Common  Pleas  Division 
affirmed.    Allbn    r.    Debbt  -  O.  A.  XIX.    47 

122. Ss.  17, 68  (3) — Separate  Icttinge  of  arable  land  and 

pasturage — Rents  of  both  amalgamated  in  landlord's  receipts.'] 
Wliere  originally  a  distinct  letting  was  made  of  an  agricultural 
farm  at  a  fixed  rent,  to  which  subsequently  a  right  of  grazing 
in  an  enclosed  plantation  of  the  landlord  was  added,  under  a 
distinct  and  separate  contract  of  tenancy  at  a  fixed  rent,  which 
right  was  exduaiTely  exercised  by  the  tenant ;  but,  the  rents  of 
both  were  afterwards  amalgamated  in  the  landlord's  receipts ; 
and  a  notice  having  been  served  to  fix  fair  rents  of  the  entire  as 
one  holding,  the  tenant  having  previously  served  notice  in  re- 
spect of  the  agricultural  portion  only,  which,  after  being  heard, 
was  by  leave  withdrawn : — Held,  that  the  right  of  grazing  was 
not  a  mere  profit  d  prendre  appurtenant  to  the  letting  of  the 
iirable  land,  but  constituted  a  distinct  pastoral  letting  whish 
should  accordingly  be  excluded  from  consideration.  Ex  parte 
Huiehinson:  Be  Irish  Land  Commission  (XVII.  27),  distin- 
(Tubhed.      M* Williams  r.  Gxbvais    -    L.  Sub-C.  XIX.  23 

123. S.  20  {!)— Present  tenancy —S her ifTs  sale— Pur- 
chase by  agent  of  landlord — Transfer  of  tenancy.']  When  the  in- 
terest of  a  present  tenant  is  sold  under  a  ^.  fa.  and  purchased 
by  the  landlord's  agent,  who  without  entering  into  possession 
subisequently  accepts  the  full  rent  and  all  costs  due  from  the 
execution  debtor  (who  continues  in  occupation  and  pays  the 
rent),  the  CKecution  debtor  is  entitled  to  have  a  fair  rent  fixed 
as  transferee  of  the  interest  in  the  tenancy.  Lewis  v.  Kexnan 
[li.  Sub-O.  XXVII.  M.  136 

124. S.  21 — Agreement    for   a  lease.]    A   tenant  who 

alleged  that  he  held  from  year  to  year,  applied  to  have  a 
judicial  rent  fixed.  An  agreement  signed  by  both  parties  to 
pay  an  increased  rent,  and  that  there  should  not  be  a  revalua- 
tion for  21  years,  was  x>roduced: — Held,  that  the  tenancy  con- 
tinued to  be  a  yearly  one,  and  that  the  case  should  be  heard. 
Ctthbkbt   v.    Youno         -  -       I*.  Sub-C.  XVI.  68 

126. S.  21 — Agreement  for  a  lease  not  signed — SpceiHc 

performance — Commfineement  uncertain — Date  omitted.]  Where 
there  is  a  dispute  between  the  landlord  and  tenant  as  to  the 
terms  of  a  xnrol  agreement  for  a  lease,  alleged  to  be  followed  by 
part  performance,  the  Court  will  not  dismiss  the  originating 
notice  to  fix  a  judicial  rent,  but  will  adjourn  the  application, 
in  order  to  enable  the  landlord  to  enforce  specific  performance 
of  the  agreement,  with  liberty  to  either  party  to  apply  subse- 
quently.   RrixEDGE  V.  Fabbell  Ii.  C.  XVI.  48 

126. S.  21 — Agreement  for  lease — Dait  from  which  term 

to  commence  not  specified — Statute  of  frauds.]  An  agreement 
for  a  lease  omitted  to  specify  the  date  from  which  the  term 
should  run : — Held,  not  to  be  a  valid  agreement  within  the 
Statute  of  Frauds.  Wyse  v.  Russell  (XVII.  31),  followed. 
Dbew  V.  Bbabazon       -  -  -  Ii.  O.  XVII.  76 

127. 8.  21—Agreement  for  a  lease— Statute  of  frauds.] 

An  agreement  dated  2nd  November,  1863,  provided  that  the 
"  tenant  on  jiaying  £20  sterling  is  to  get  ixMsession  and  also  a 
lease  for  21  years": — Held,  that  the  agreement,  though  not 
a  "present"  demise,  was  an  agreement  for  an  executory 
demise  by  lease,  the  commencement  of  the  term  of  which  was 
fixed  with  sufiicient  certainty  by  reasonable  inference  from 
the  language  used  and  by  the  references  to  the  document 
itse'J.  Phelan  v.  Tedeastle  (15  L.  R  Ir.  175),  followed.  Mar- 
shall V.  Berridge  (19  Ch.,  D.  223),  distinguished.  Ebskinb  v. 
Abmstboxo       -         -         €1.  8.  XIX.  27;  Ta.  C.  XXI.  16 

[This  was  affirmed  on  appeal.    20  L.  R.  Ir.  296.] 

128. 8.      21 — Bond     Ude     occupation — **  Shrinkage."] 

Where,  through  the  result  of  an  arrangement  between  landlord 
and  tenant,  portion  of  a  leasehold  has  been  surrendered  or 
re-demised  to  the  landlord,  the  tenant  can  still  be  treated  as  in 


IjAND    law    (IBELAin»    ACT,    lOai-eimlimied. 
bond  Me  possession  of  the  holding  within  s.  21,  and  entitled 
to  have  a  judicial  rent  fixed.      (Fitzgibbon,  L.J.,  diss.)    Naglb 
1'.  Galbbatth        -  -  -  -         C.  A.  XXV.  33 

129. 8.  %1— Expiration  of  lease  on  death  of  lessee  for 

life — Lessee  in  bond  fide  occupation— Right  of  personal  repre- 
sentative to  be  deemed  a  present  tenant  from  year  to  year.] 
Lands  having  been  demised  to  a  lessee  for  his  own  Uf e,  he  died 
after  the  passing  of  the  Land  Law  Act,  1881,  while  in  posses- 
sion under  the  lease.  His  nephew  thereupon  entered  into 
possession,  and  took  out  letters  of  administration  to  the 
lessee,  after  an  action  to  recover  possession  of  the  lands  as  on 
the  termination  of  the  tenancy  had  been  Brought  by  the 
lessor;  and  the  lessee^s  nejjhew  having  taken  defence  to  the 
action : — Held,  that  the  deceased  lessee  was  in  bond  ilde  occu- 
pation of  the  lands  at  the  expiration  of  his  lease,  and  was  to 
be  deemed  at  that  moment  a  tenant  from  year  to  year,  within 
the  meaning  of  the  21st  section;  and  that,  as  this  tenancy 
had  not  been  determined,  the  plaintiff  was  not  entitled  to 
recover  possession.  The  judgment  of  the  Common  Pleas 
Division  reversed.    Rob  v.  Cooney 

tC.  P.  D.   XVIII.  11;    C.  A.   XVIII.  80 

130. 8.  %1-^Home  farm.]    The  landlord  of  a  holding, 

containing  4-a.  Or.  8p  Irish  plantation  measure,  having  served 
notice  of  his  intention  to  apply,  under  seo.  21,  for  an  order  to 
entitle  him  **  to  resume  possession  for  the  purpose  of  occupy- 
ing same  as  a  home  farm  in  connexion  with  his  residence," 
and  being  himself  in  occupation  of  a  house  and  3^  acres  (Irish) 
adjoining: — Held,  that  he  waa  not  entitled  to  obtain  the 
order  for  resumption  of  ix>8se88ion,  as  neither  his  own  jmrt  of 
the  holding  alone,  nor  it  with  the  tenant's  holding  combined, 
answered  to  the  statutable  character  of  a  "  home  farm."  Hill 
V.   MiLLAB  •  -  •  -  L.  C.  XIX.  61 

131. 8.  21 — Lease — Covenants^  unfair  or  unreasonable — 

Yearly  tenancy — Threat  of  eviction  or  undue  inHuenee — Evi- 
dence-Jurisdiction.] The  landlord  of  a  tenant  from  year  to 
year,  holding  at  a  rent  of  £40  per  annum,  having  informed 
him  that  he  should  take  a  lease  at  an  increased  rent  of  £30 
per  annum,  the  tenant,  after  refusing  at  first  to  do  so,  assented, 
as  he  was  informed  by  the  landlord  that  others  were  offering 
as  much  rent,  or  more^  and  that  he  would  take  advantage 
thereof.  The  lease,  executed  accordingly,  contained  covenants 
against  keeping  dogs  on  the  farm,  and  requiring  the  tenant 
to  preserve  the  game  from  being  poached  .upon,  with  a  proviso 
for  forfeiture  on  breach,  or  that  the  landlord  might  exact  an 
increased  rent  of  £1  per  acre :— JTcZef  (without  deciding  whether 
a  great  increase  of  rent  would  bring  the  case  within  the  Land 
Law  Act,  1881,  s.  21),  that  the  lease  should  not  be  declared 
void,  as  it  contained,  within  the  meaning  of  the  enactment,  no 
unfair  or  unreasonable  covenants,  nor  was  it  procured  by  threats 
of  eviction  or  undue  influence.    Blioh  v.  Bjbwan 

[Ii.  C.  XVI.  49 

132. B.21— Lease— Yearly   fenaney.]    A  tenant   held 

under  an  agreement  for  a  yearly  tenancy,  containing  the 
following  clauses:  "In  the  event  of  his  (the  tenant)  wishing 
to  give  up  possession  of  said  farm  he  is  to  be  at  liberty  to  do 
so  on  giving  the  usual  six  months'  previous  notice  to  quit,  in 
writing,  of  his  intention  of  giving  up  same.  .  .  .  And  in  case 
the  said  (landlord)  wishes  to  take  up  possession  of  said  farm  he 
is  to  be  at  liberty  to  do  so  on  giving  the  said  (tenant)  eight 
years'  previous  notice  of  such  his  intention  " : — Held,  to  be  an 
agreement  for  a  yearly  tenancy  only,  and  within  the  exception 
mentioned  in  sec.  21,  and  the  holding  to  be  one  within  the 
terms  of  seo.  8,  in  which  the  Court  was  empowered  to  fix  a 
judicial  rent.    Weib  t».  Tobney  -  L.  O.  XIX.  41 

133. 8.21 — Lease  made  since  1870 — Unfair  and  un- 
reasonable terms — Threat  of  eviction — Terms  taken  in  their 
entirety — Bent — Clause  in  lease  not  specifically  referred  to  in 
originating  notice — Practice — Power  of  amendment  and  absence 
of  formal  pleading  entitled  Court  to  regard  such  clause.]  If 
the  terms  of  a  lease,  taken  in  their  entirety,  are  unreasonable 
and  unfair  to  the  tenant,  having  regard  to  the  proyisiensof^e^ 
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Act  of  1870,  and  the  righta  of  the  tenant  withm  that  Act,  suob 
a  lease  may  come  within  the  class  which  the  Court  is  em- 
powered to  set  aside.  By  empowering  the  Court  to  annul  the 
lease  and  to  enable  the  tenant  to  have  a  fair  rent  fixed,  the 
Legishiture  has  shown  that  the  lease  in  its  entirety,  rent  as  well 
as  everything  else,  is  to  be  considered.  Even  though  a  clause 
be  not  specifically  referred  to  in  the  originating  notice  to  get 
aside  a  lease,  the  fact  that  there  are  no  formal  pleadings  and 
that  the  Court  has  ample  power  of  amendment,  will  enable  the 
Court  to  take  such  clause  into  consideration.  Per  Litton,  Q.C.  . 
Tlie  reservation  of  an  exorbitant  rent  is  in  itself  a  term  of  the 
lease  which  the  Court  is  bound  to  regard,  and  which  may  be 
\mfair  and  unreasonable  having  regard  to  the  provisions  of  the 
Act  of  1870.    EwABT  r.  Gray  -  L.  C.  XVI.  23 

134. S.  21— Lease — Made  after  termination  of  tenancy — 

Jirnt.]  The  Court  of  Appeal  (reversing  the  Land  Commission) 
refused  to  set  aside  a  lease  which  had  been  made  after  a  decree 
for  possession  on  the  expiration  of  a  notice  to  quit,  as  the  status 
of  the  tenant,  as  tenant  from  year  to  year,  had  then  ceased  to 
exist  Per  Morris,  C.J.  The  amount  of  rent  reserved  by  a 
lease  is  no  ground  for  setting  it  aside  as  containing  terms  tm* 
reasonable  or  unfair  to  the  tenant.    Sullivan  v.  Bowen 

[L.  C.  &  C.  A.  XVII.  40  note 

135. 3.2V-Lease  made  since   IBIO— Originating  notice 

to  set  aside — Originating  notice  to  ilz  fair  rent.]  An  applica- 
tion to  fix  a  fair  rent  cannot  be  entertained  at  the  same  time 
with  one  to  set  aside  a  lease.  The  leaae  must  first  be  set  aside, 
and  then  the  lessee  as  a  present  tenant  can  apply  to  have  a  &ir 
rent  fixed.    Cooper  v,  Duioenan         -  L.  C.  XV.  101 

136. S.  21~Lease  of  agricultural  holding  expiring  after 

1881—-"  Lessees  "  bond  Ade  in  occupation  of  holding— Subdivi- 
sion of  holding — Lessees  including  assignees— Estoppel — Judg- 
ment  by  default  in  ejectment  for  overholding  against  lessees  in 
oceupationJ}  Where  in  an  action  for  recovery  of  land,  brought 
to  recover  possession  of  a  part  of  a  leasehold,  held  under  a 
lease  which  expired  in  April,  1882,  and  in  which  the  plaintiff 
had  a  limited  interest,  it  appeared  that  on  the  determination 
of  the  lease  judgment  in  ejectment  on  the  title  was  obtained 
by  the  landlord  against  all  those  then  in  occupation,  in- 
cluding the  now  plaintiff,  for  the  entire  holding,  and  possession 
thereof  was  taken  by  the  landlord  under  &  writ  of  habere; 
and  it  further  appeared  that  a  x^art  of  the  holding  was,  at 
the  expiration  of  the  lease,  in  the  occupation  of  an  under- 
tenant, and  not  of  any  "lessee,"  and  the  only  defendant  in 
the  present  action  though  formerly  owner  of  an  interest  under 
the  lease  held  at  the  commencement  of  the  action  the  part  of 
the  lands  claimed,  under  a  new  letting  made  to  him  by  the 
landlord  subsequent  to  the  eviction,  and  not  as  in  any  way 
representing  the  former  leasehold: — Held,  that  the  plaintiff 
was  not  entitled  to  recover  possession  of  the  land,  having 
regard  to  the  subletting  and  to  the  judgment  obtained  in  the 
ejectment.  Qucere,  as  to  the  effect  of  the  21st  sea  of  the  Land 
Law  Act,  1881,  in  the  ca^e  of  subdivision  by  the  lessee  of  a 
holding?    O'CoNXOB  v.  Sheil  -  -  C.  A.  XVII.  07 

137.  — < —  S".  21 — Lease  made  since  1870 — Unfair  or  unreason- 
able terms — Excessive  rent — Forfeiture  of  right  to  compensation 
— Covenant  against  claiming  benefit  of  Act  of  1870.]  On  an 
api^cation  to  have  a  lease  declared  void,  under  s.  21,  as 
haying  been  obtained  by  undue  influence  and  threat  of 
eviction,  and  as  containing  clauses  unreasonable  or  \mfair  to 
the  tenant,  having  regard  to  the  provisions  of  the  L.  &  T. 
Act,  1870,  it  appeared  that  the  tenant  had  previously  held 
under  a  lease  for  21  years,  up  to  May,  1873,  at  a  rent  of 
£112,  after  which  he  held  on  as  tenant  from  year  to  year, 
until  induced  by  wishing  for  the  protection  of  a  lease,  he 
yielded  to  advice  given  by  a  gentleman  (who  was  acting  as 
his  solicitor,  and  as  agent  of  the  landlord  to  convey  to  him  a 
threat  of  eviction  if  he  did  not  consent  to  an  increase  of  rent 
which  had  been  resolved  on),  and  accepted  a  new  lease  at  the 
increased  rent  of  £130,  notwithstanding  that  he  had  at  first 
objected  to  such  rent  as  excessive.  The  lease  contained  a 
clause  of  forfeiture  not  only  upon  assignment  or  subletting, 
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but  upon  breach  of  any  of  the  covenants  in  the  leaae ;  and  a 
covenant  against  claiming  the  benefit  of  the  L.  k  T.  Act, 
1870.  But  it  appeared  that  the  only  improvements  alleged 
were  buildings  made  by  the  tenant's  father,  not  while  the 
tenant  held  from  year  to  year,  but  during  the  currency  of  the 
former  lease;  and  that  the  valuation  of  the  holding  amounted 
to  £99:— Held,  that  the  lease  should  not  be  declared  void, 
as  having  regard  to  the  12th  sec.  of  the  Act  of  1870,  the 
covenant  against  claiming  the  benefit  of  that  Act  could  not, 
under  the  circumstances,  be  deemed  unfair  or  unreasonable: 
while  the  clause  of  forfeiture  was  unavailing  in  practical 
effect,  as  the  tenant  could  not  have  claimed  compensation 
for  the  improvements  as  the  law  then  stood  under  the  deeitioo 
in  Holt  V.  Harberton  (VI.  1).  SuUiran  v.  Bowen  (XVII.  40 
note),  as  to  whether  an  exorbitant  increase  of  rent  may  itself 
constitute  an  unfair  term,  discussed.  Poweb  v.  Trubtses  of 
Fitzgerald        -  -  .  .  L.  C.  XVTI.  38 

138. S.  21— Lessee  not  bond  iide  in  occupation.'^    Where 

A.,  who  derived  from  B.,  a  lessee  under  the  lease  that  expired 
in  1882,  but  derived  by  possession  only,  and  not  by  any  deed 
or  written  instrument,  took  out  administration  to  B.,  after  the 
passing  of  the  L.  L  Act,  1881,  he  is  not  a  present  tenant  within 
the  meaning  of  the  21st  sec.  of  the  statute.  Cbkagh  v. 
Wallack  q.  s.  XVII.  85 

138. B,  21— yotiee   of   surrender   of  lease— Possession 

retained— Present  tenant.]  A  lease  for  fourteen  years  con- 
tained a  clause  providing  that  it  should  be  lawful  for  the  tenant 
at  the  expiration  of  seven  years  "  to  surrender  and  deliver  up 
the  hereby  demised  premises  (to  the  landlord),  and  to  terminate 
this  present  demise,  first  giving  (to  the  landlord)  six  moDtha' 
previous  notice  of  his  intention  to  do  so."  The  notice  was 
served  at  the  proper  time,  but,  on  its  expiration,  possession 
was  not  given  up,  and  the  tenant,  claiming  to  be  a  present 
tenant  under  the  21st  section  of  the  Land  Law  Act,  1881, 
served  an  originating  notice  to  have  a  judicial  rent  determined. 
On  a  case  stated  by  the  Land  CommisBioa  :—Held,  that  the 
notice  was  ineffectual  to  determine  the  lease  without  the 
actual  delivery  up  of  possession,  and  that  the  tenant  was  not 
a  present  tenant  from  year  to  year  of  the  holding.  Sembie, 
tliat  it  would  not  be  {xissible  for  the  lessee  in  any  way  under 
such  a  clause,  to  determine  the  lease  before  its  expiration,  and 
to  become  a  present  tenant  within  sec.  21.  Hodges  v.  Clarks 
(XVII.  83),  distinguished  owing  to  the  different  terms  of  the 
clause  of  surrender.    Pebbott  v.  Dbnkis        C.  A.  XX.  7 

140. S.  21 — Parol  a>greement  for  Icasc^Part  perform- 
ance— Convicting  aMdavits — Specific  performance. 1  Where 
the  affidavits  of  the  landlord  and  tenant  as  to  the  existence  of 
a  parol  agreement  for  a  lease,  and  part  performance  of  the 
agreement,  are  of  a  substantially  conflicting  character,  the 
Court  will  not  assume  the  jurisdiction  of  deciding  that  then 
was  such  parol  agreement  followed  by  iiart  performance,  as 
would  oust  the  tenant  from  his  primd  facie  right  to  be  con- 
sidered a  tenant  from  year  to  year,  but  will  adjourn  the  case 
for  such  time  as  will  enable  the  party  to  take  steps  to  enforce 
specific  performance  of  the  agreement.    Bros  r.  Maunsbll 

[L.  O.  XVI.  48 

141* S.  81 — Present  tenant— Meaning  of  "  expircUion'* 

of  lease — Clause  enabling  determination  by  tenant — Determina- 
tion by  act  of  tenant.]  A  lease  for  31  years  contained  a  clause 
enabling  the  tenant  to  determine  it  ut  the  expiration  of 
5,  12,  or  20  years,  on  giving  six  months'  previous  notice  to  the 
landlord.  The  tenant  gave  such  notice  prior  to  the  expiration 
of  the  12th  year;  and  the  landlord  having  brought  an  action 
against  him  to  recover  posseiision : — Held,  that  the  defendant 
was  a  present  tenant,  under  the  Land  Law  Act,  1881,  the 
termination  by  him  l^eing,  in  effect,  an  expiration  of  an  existing 
lease  within  the  meaning  of  the  21st  sec. ;  and,  that  the  Und- 
lord  could  rot  recover  xxMsession  of  the  holding.  Hodges  v. 
Clabkb  ....  E.  D.  XVTI.  83 

142. S.   21— Present   tenant— Trinity   College  Leasing 

and  Perpetuity  Act,  1B51— Omission  by  tenant  to  fake  ovt  grant 
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in  perpetuity— Payment  of  fine  and  additional  rent.']  A  teoant 
waa  in  oocupation  of  part  of  a  ptop&riy  held  by  his  Lmdlord 
under  a  grant  in  perpetuity  (under  Trinity  College),  and  con- 
veyed by  the  Encumbered  Estates  Court  under  the  description : 
**  lease  dated  20th  October,  184-1,  made  by  owner  to  Francis 
C'allagfaan  of  -pari  of  the  liuids  of  Clea,  containing  4a.  3r.  13p., 
Iri^h  measure,  to  hold  for  the  term  of  13  years  from  Ist  Novem- 
U*r  then  nest,  with  convenant  for  renewal  totiet  quoties.  The 
yearly  rent  is  £7  13s.  4d.,  renewal  fine  8s.  Id.,  and  increased 
r<4it  under  Trinity  College  Act,  1851,  is  Is.,  being  tlie  amount 
stated  in  rent  column  and.  payable  since  May,  1855.  The 
original  lease  will  be  handed  to  the  purchaser. '^  The  con- 
Tvyanoe  was  executed  in  November,  1859.  A  further  sum 
of  lOs.  lOd.  was  added  to  the  rent  in  1866  (under  the  Trinity 
College  Leasing  and  Perpetuity  Act,  1851),  and  -pskid  by  the 
tenant.  No  reuewid  was  made  to  the  tenant  under  the 
covenant: — Heldf  that  the  tenant  was  not  entitled  to  have 
a  fair  rent  fixed.    ()t.-Ai.LAGHAN  v,  Norton 

[I<.  O.  XXI.  24  note 

143. S.  21 — Present   tenant — Agreement  for  lease  not 

specif yinff  eommeneemcnt  of  term — Subsequent  lease  executed  by 
ttnant  only — Statute  of  Frauds — Estoppel."}  In  December, 
1866,  a  holding  was  let  by  a  letter  of  proposal  for  a  lea^e  and 
anvptance  thereof,  without  specifying  the  date  for  the  coui- 
meocement  of  the  tenancy.  In  1874  a  lease  was  executed  by 
tbe  tenant,  as  lessee,  in  which  the  term  was  stated  to  be  for 
21  years  fro;n  DeoemI)er  2,  1866,  but  it  was  not  executed  by 
the  landlords.  The  lessee  sold  the  holding  in  1876,  without  any 
mention  of  the  lease,  and  the  purchaser  was  accepted  as  tenant 
by  the  landlords.  On  an  axsplioation  to  have  a  judicial  rent 
determined:— £rc/(2,  that  the  lease  of  1874  and  letter  of  1866 
{.hould  be  read  together,  and  that  the  tenancy  should  be  treated 
as  still  subsisting  under  the  lease*  Marshall  v.  Berridge, 
(19  Oh.  D.  233),  and  Wyse  v.  Russell  (XYII.  31),  discussed  and 
applied.  Confirmed  on  appeal  by  the  Court  of  Api)eal-  SiHUS 
r.  SixcLAiR  -  -  -  -  *     Ii.  O.  XVIII.  60 

144. 8.  21— Resumption  of  holding.]    In   making  an 

order  for  resumption  by  the  landlord  of  possessiou  of  a  holding 
under  see.  21,  the  Court  must  be  satisfied  that  the  landlord's 
intention  to  resume  it  is  for  a  residential,  not  an  agricultural 
holding.      Silk  v.  Nbwell         -  Ii.  Sub-C.  XXI.  48 

1*5- 8.  21— Resumption  of  land  by  landlord  on  expira- 
tion of  a  lease.]  A  landlord's  intention  to  make  provision  for 
liis  son,  and  after  some  years  to  build  a  residence  for  him  on 
the  holding,  is  not  sufficient  to  entitle  him  to  the  resumption 
of  the  holding  on  the  expiration  of  a  lease,  under  the  Land 
Law  Act,  1881,  sec.  21.  The  primary  and  real  object  must  be 
to  provide  a  residence,  and  to  do  so  directly  and  immediately. 
Shin'b  r.  Lynch  ...  .  L.  0.  XVIII.  16 

146. S.  21 — Resumption  of  holding  by  landlord — Some 

farmJ]  While,  under  sec.  21,  a  landlord  will  be  entitled  to 
rlaim  the  resumption  of  a  holding  if  it  be  proved,  by  clear  and 
unequivocal  testimony,  that  he  is  desirous  of  resuming  it  for 
the  bond  Me  purpose  of  using  it  as  a  house-farm,  that  is  to  say, 
M  a  farm  occupied  for  the  convenience  of,  appurtenant  to,  and 
in  connection  with,  and  for  the  advantage  of,  a  place  of  residence 
of  the  landlord's,  he  will  not  be  so  entitled  if,  on  the  contrary, 
hiA  purpose  in  such  resumption  is  to  make  use  of  the  land  as 
an  ordinaiy  agricultural  holding,  or  merely  to  dispossess  a 
residential  tenant,  even  though  the  tenant  be  compensated 
according  to  the  terms  of  the  statute.  Gamble  v.  Simpson 
(XVII.  44),  applied.      Fitzgebald  r.  Costblloe 

[Ii.  SubC.  XVIII.  83 

147. S.  21 — Resumption  of  holding — Reinstating  ease 

struck  out  of  the  list  of  appeals— Mistake.]  The  Court  will 
reinstate  a  case,  wEich  had  been  struck  out  of  the  list  of 
appeals  owing  to  the  absence  oi  the  appellant  and  his  solicitor 
when  tbe  appeal  was  called,  on  an  affidavit  showing  that  the 
appellant  has  a  substantial  case,  and  on  payment  of  all  costs 
necefwarily  incurred  by  the  respondent.    Watson  v.  Daly 

[Ii.  O.  XIX.  36 
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148. S.  21— Reversionary  leasCf  whai  eonstittUes.]    In 

construing  the  exception  to  the  provision  of  sec  21,  **  when  a 
reversionary  lease  of  the  holding  has  been  bond  Ude  made  before 
the  passing  of  this  Act,"  the  term  "reversionary  lease" 
as  distinguished  from  a  concurrent  lease  or  lease  of  the  rever- 
sion cm  the  one  hand,  and  from  a  lease  in  futiu«  on  the  other 
hand,  is  to  be  interpreted  as  referring  to  a  lease  that  is  to 
commence  not  merely  in  future  but  upon  the  determination 
of  a  prior  subsisting  interest      Boyd  v,  Mubphy 

[L.  C.  XVIII.  70 

149. S.  21 — Setting  aside  notice  to  ilx  fair  rent — Present 

tenant — Determination  of  lease — **  Lessees  "  bon&  fide  in  oeeupa* 
tion — Surrender— Immediate  operation— TorthvjitK]  The  pro- 
vision of  the  2l8fl  sec.  of  the  Land  Law  Act,  1881,  that "  lessees,'* 
if  bond  Ude  in  occupation  of  their  holdings  on  the  determination 
of  their  leases,  shall  be  deemed  to  be  tenants  of  present  ordi- 
nary tenancies  frcmi  year  to  year,  is  to  be  construed  as  in- 
cluding not  merely  the  parties  to  the  instrument,  but  all  -pesc' 
sons,  such  as  assignees  of  the  lessees,  in  whom  the  interest 
of  the  lessees  was  vested  at  the  time  of  such  determination. 
A  surrender,  even  of  a  tenancy  from  year  to  year,  arising  after 
the  determination  of  a  lease,  cannot  be  made  to  take  effect 
in  futuro.  When  a  notice  was  served  by  a  tenant  stating^ 
**  I  hereby  inform  you  that  I  f(Hihwith  surrender  my  house 
and  garden,  as  I  consider  the  r^it  demanded  too  high":  — 
Held,  that,  on  the  true  construction  of  the  word  "  forthwith," 
the  notice  took  effect  as  a  surrender  in  presenti,  and  that  it 
was  not  permissible  to  qualify  its  operation  as  such  by  re- 
ference to  the  tenant's  alleged  intention,  in  serving  it,  not  to 
surrender  the  tenancy,  but  merely  to  induce  the  landlord  to 
lower  the  rent.    Neville  v.  Habman  L.  C.  XVII.  86 

160. 8.  21— Statutory  tenancy  on  expiration  of  lease- 
Reversionary  lease  of  holding— Bon^  fide  occupation— Sub- 
letting.] A  statutory  tenancy  under  sec  21  does  not  arise  on 
the  determination  of  a  lease,  where  a  reversionary  lease  of  any 
part  of  the  holding  has  been  bond  Ude  made,  whether  to  the 
lessee  himself  or  to  a  third  party,  before  the  passing  of  the 
Act.  "Reversionary  lease  of  the. holding,"  within  the  mean- 
ing of  that  section,  is  not  confined  to  a  reversionary  lease  of 
the  whole  holding ;  and  there  is  nothing  in  the  Act  to  deprive 
of  his  right  to  possession  a  reversionary  lessee  of  any  part  of 
a  holding,  provided  this  right  has  been  bond  Ude  obtained 
before  the  passing  of  the  Act.  SemMe :  the  subletting  of  a 
very  small  portion  of  a  holding  by  a  lessee  does  not  necessarily 
and  as  a  matter  of  law  deprive  him  of  his  right  to  a  statutory 
tenancy  on  the  expiration  of  his  lease,  but  it  is  a  question  for 
the  jury  whether  or  not  he  is  substantially  in  occupation  of  the 
holding,  and  the  portion  sublet  may  be  so  small  and  incon- 
siderable as  not  to  be  taken  account  of  by  the  jury.  Beamish 
V.  Cbowley  -  -  O.  P.  D.  XIX.  29;   C.  A.  XIX.  46 

161. S.  21— Tenant  holding  under  agreement  for  lease — 

Landlord  refusing  to  grant  lecue— Judicial  rent  Hxed.]  A 
landlord  persistently .  refusing  to  perform  his  part  of  a  parol 
agreement  for  a  lease  of  eight  years,  will  not  be  permitted  to 
set  up  said  agreement,  so  practically  waived,  as  a  bar  to  the 
tenants  coming  in  to  claim,  as  yearly  tenants,  the  benefits 
of  the  Land  Law  (Ir.)  Act,  1881.    Gbippin  v.  Hickson 

[Ii.  Sub-O.  XVI.  128 

162. S.  21— Tenancy  for  a  year  certain— Proposal  not 

signed  by  landlord  or  his  agent— Lease  or  contract  of  tenancy 
—Notice  to  quit— Landlord  and  Tenant  {Ireland)  Act,  1870, 
s,  tB— Landlord  and  Tenant  Act,  1860,  s,  4.]  A  proposal,  by 
which  it  was  agreed  that  A.  should  become  tenant  to  B.  for 
a  year  certain,  signed  by  the  tenant  but  not  by  the  landlord, 
though  accepted  by  him,  does  not  constitute  a  *' lease  "  within 
the  meaning  of  the  Land  Law  Act,  1881,  s.  21,  not  having 
been  signed  by  the  landlord,  or  his  agent,  as  required  by  the 
L.  and  T.  Act,  1860,  s.  4 ;  nor  does  it  amount  to  a  **  contract 
of  tenancy"  within  the  meaning  of  the  former  enactment, 
being  only  for  a  year  certain,  for  which  reason,  also,  it  cannot 
be  considered  as  creating  **a  yearly  tenancy,  or  a  tenancy 
less  than  a  yearly  tenancy,"  so  as  to 


DtSze?iy*t?(^6gle 


(  250  ) 


DIGEST  OF  CASES. 


(  260  ) 


I<AND    JjtiL-W   aBXIiAin))  ACT,    1881-«w«nti«rf. 
notice  to  quit,  either  at  oommon  law  or  under  the  L.  and  T. 
Act,  1870,  B.  60,  according  to  Wriffht  v.  Traeey   (YIII.  1*2, 
I.  R.  8,  C.  L.  485).    Collins  r.  Mangan    Q.  S.  XVII.  94 

153. s.  21— Tenant  of  present  ordinary  tenancy  from  year 

to  year— Holding  under  deed  made  ly  immediate  leuee  whose 
lease  expired  before  passing  of  Ael—Assignee—Sub-lessce.] 
By  a  lease  dated  Ist  July,  1833,  certain  lands  were  demised 
by  James  and  AbigaU  Ryan  to  Edward  Quirk,  from  Ist 
November,  1832,  for  the  lives  of  James  and  Abigail  Ryan, 
and  the  life  of  the  survivors  of  them,  or  for  twenty  years, 
whichever  should  hist  the  longest  at  the  yearly  rent  of 
filO  5s.  2d.,  payable  half-yearly.  Abigail  Ryan  died  before  the 
5th  November,  1866,  and  all  the  interest  of  Edward  Quirk, 
the  lessee,  became  vested  in  Bridget  Quirk  previous  to  the  5th 
November,  1866.  By  lease  of  5th  November,  1866,  Bridget 
Quirk  demised  to  Andrew  Murphy,  all  the  hmds  comprised 
in  the  lease  of  Ist  July  1833,  for  the  life  of  James  Ryan, 
the  surviving  life  in  that  lease,  at  the  yearly  rent  of  £95  58. 
By  indenture  dated  October  20,  1877,  made  between  James 
Ryan,  sen.,  and  James  Ryan,  jun.,  the  former  assigned  to 
the  latter  all  the  reversion  expectant  on  the  determination  of 
the  lease  of  July  1,  1833.  James  Ryan  (the  other  cestui  qui 
vie  in  the  lease  of  1832)  died  on  the  5th  August,  1883,  and 
thereupon  both  the  leases  of  1st  July,  1833,  and  the  sub- 
lease of  5th  November,  1866,  expired.  At  the  time  of  the  death 
of  James  Ryan,  the  defendant  Murphy  was  in  bond  tide 
occupation  of  the  lands  under  the  indenture  of  5th  November, 
1866.  In  an  action  brought  hy  James  Ryan,  jun.,  and  others 
against  Andrew  Murphy  and  Bridget  Quirk:— fl'c/d,  that 
the  plaintiflfs  were  not  entitled  to  recover,  Andrew  Murphy 
being  a  tenant  of  a  present  ordinary  tenancy  from  year  to 
year,  within  the  meaning  of  the  2l8t  section.  Per  O'Brien.  J. ; 
Murphy,  became  an  assignee  of  the  original  lease  of  July  1, 
1833,  and  as  an  assignee  came  within  the  meaning  of  the 
term  "  lessee  "  in  the  section.  Per  Johnson,  J. :  Murphy 
became  a  sub-lessee  of  Bridget  Quirk,  and  not  an  assignee  of 
the  original  lease,  but  as  tenant  to  her  and  in  bond  fide  occu- 
pation of  the  holding  was  entitled  to  the  benefit  of  the  section. 
Setmoub  v.  Quibk    -  -  -       a.  B.  D.  XVIII,  29 

[This  was  affirmed  on  appeal,  1*  L.  R.  Jr.  455.] 

164. S.  21— Terms  unfair  or  unreasonable— Fine— Ex- 
cessive rent— Improvements— Disturbance— Forfeiture  of  right 
to  compensation— Tenant  having  equitable  estate  under  deed  of 
trust— Right  to  apply— Burden  of  proof  as  to  yearly  tenancy."] 
A  tenant  from  year  to  year  compelled,  by  threat  of  eviction, 
to  aooepb  a  leasto  at  an  excessive  rent  and  to  pay  a  fine,  is 
entitled  to  have  the  lease  set  aside  as  containing  terms  unfair 
or  unreasonable,  having  regard  to  the  provisions  of  the  land- 
lord and  Tenant  (Ireland)  Act,  1870.  Qucere^  whether  the 
lowness  of  the  rent  would  be  taken  into  account  as  ooimter- 
balancing  terms  in  otlier  respects  unfair  to  the  tenant,  cg.^  loss 
of  his  right  to  compensation  for  improvements,  and  the  fact 
of  the  tenants  having  paid  a  fine,  might  be  counterbalanced  by 
the  lowness  of  the  rent  ?  Semble^  an  excessive  rent  will  be 
i^garded  aa  determining  the  fairness  of  the  other  terms  in 
the  lease.    Kelly  v.  Gbifhth  -  I*.  C.  XVI.  29 

166. B,  21— Undue  iniLuence-Threat  of  eviction— Lease 

— Unfair  or  unreasonable  terms — Improvements — Compensation 
—  Assignee  —  Personal  representative — Jurisdiction]  SemblCj 
that  a  covenant  by  which  the  tenant  agreed  to  make  at  liis 
o'.vn  expense  any  improvements  that  might  be  neoessary  and 
desirable,  and  not  claim  compensation  for  them,  even  though 
the  tenant's  valuation  empowered  him  to  enter  into  such 
covenant,  would  be  unreasonabla  Quctre,  whether  the  Court 
has  jurisdiction  to  raise  a  jiersonal  representati\iB  to  a  deceased 
lesseo  for  the  purpose  of  having  a  lease  declared  void  under 
section  21.  The  insertion  in  leases  of  declarations,  contrary 
to  the  fact,  that  all  improvements  had  been  made  by  the  lessor, 
animadverted  on,  and  their  effect  discussed?  Magner  v. 
NORRETS I*.  C.  XVI.  33 

166. S.21 — Yearly   tenant — Reversionary   lease.]    The 

plaintiff's  predecessor  in  title  made  a  leaw  for  99  years  to  L., 


IiAUD  LA'W  (IBEIiASD)  act,  ISSl-eontmtui. 
which  expired  on  1st  May,  1882.  L.  had,  during  his  term, 
executed  a  lease  to  K.  which  expired  on  1st  April,  1882.  E. 
oxotianged  the  lands  with  his  brother,  'whose  widow  had  come 
into  occupation.  In  1854  the  jilaintiff  made  a  reversionary 
lease  to  H.,  commencing  from  1st  May,  1882.  In  an  action 
against  K.  to  recover  the  lands: — Held,  that  the  fact  of  a 
reversionary  lease  having  been  bond  Ode  made  long  prior  to  the 
Act,  the  lease  against  the  landlord  expiring  within  a  month 
of  the  termination  of  EL's  lease,  the  case  came  within  the  pro- 
vision of  sec.  21  which  excepts  from  the  operation  of  the  Act 
any  holding  in  reference  to  which  such  a  reversionary  lea«e  had 
l)een  made.    Harte  r.  Kirks      -      C.  P.  D.  XVII.  If.  634 

167 88.  21,  67, 68  (2)  ^)^Dismiss  unappealed  from— 

Sub-letting — Town  park  —  Temporary  convenience  —  Landlord 
and  Tenant  Act,  1860,  s.  18.]  A  tenant  may  bring  a  second 
originating  notice  without  appealing  from  a  former  dismiss  ou 
grounds  of  sub-letting.  There  may  be  a  present  tenancy  in 
lands  which  had  been  sub-let  at  the  passing  of  the  Land  Act, 
1881,  contrary  to  the  agreement  by  which  the  tenant  had  been 
let  into  occupation  in  1855,  and  which  contained  a  clause  against 
sub-letting,  for  breach  of  which  the  landlord  had  taken  no  stei» 
against  the  tenant.  The  tenant^s  valuator  put  an  extra  value 
per  acre  on  the  holding  (which,  in  other  respects,  fulfilled  the 
description  of  a  town  park  under  s.  58  of  the  Act  of  1881).  on 
account  of  its  proximity  to  a  town,  and  the  landlord's  valua- 
tor gave  general  evidence  that  the  holding  bore  an  increased 
value  as  accommodation  land ;  but  no  evidence  was  given  that 
the  holding  was,  in  fact,  used  as  accommodation  land: — Held, 
that  it  was  not  a  town  park.    Waters  v.  Orosthwaite 

[Q.  8.  XVIII.  18 

168. 88. 21,  68  (2) — Resumption  of  holding  by   landlord 

— Home  farm.]  Where  a  landlady,  in  possession  and  occupa- 
tion of  a  family  residence  and  of  circumjacent  lands,  comprising 
170  acres,  partly  "  demesne  "  and  i)artly  "  home  farm,"  applied 
to  the  Court  for  authority  to  resume  a  contiguous  agricultural 
holding  on  the  expiratfon  (1883)  of  the  lease  thereof,  for  the  pur- 
pose of  occupying  same  as  a  home  farm  in  connexion  with  her 
said  residence,  on  which  holding  the  tenant's  family  had  been 
resident  for  one  or  two  hundred  years: — Held,  that  such  appli- 
cation could  not  be  sustained.  Gamble  v.  Simpson  (XVII.  44) 
and  Shine  v.  Lynch  (XYIII.  15)  considered  and  applied.  Wbs- 
TROPP  V.  0*Gradt  -         Tt,  8ab-C.  XVHI.  32 

169. 88.  21,  68  (3)— ^n<?icn<  pasture.]     A  holding  let 

under  lease,  which  does  not  contain  any  covenant  agjonst  tillage, 
doej  not  acquire  the  character  of  ancient  pasture  at  the  expira- 
tion of  that  lease,  although  it  has  been,  at  that  time,  more  than 
20  years  in  pasture,  and  there  was  no  evidence  that  it  had  ever 
been  tilled.  A  tenancy  springing  under  sec.  21  of  the  Act,  at 
the  expiration  of  a  lease,  is  not  to  be  regarded  as  a  new  letting. 
Garnett   v.    Howth  li.    8ub-C.    XXIII.   RO 

160. 88.  21,  58  (7)— Landlord  and  Tenant  Act,  1870, 

ss.  15,  60 — Holding  for  *^ temporary  convenience^  or  to  mrrt 
'*  temporary  necessity  "—Tenure  after  termination  of  Chanrrry 
letting^-Letting  before  passing  of  Act  of  1881  —  Practice  — 
Several  cases  depending  on  same  facts—AfUdatits—CostsJ] 
Leases  for  seven  years  pending  a  minor  matter  were  made  in 
1873  to  several  tenants  who  held  on  after  the  termination  of 
the  term  :  —Held,  tliat  their  originating  notice  to  fix  a  fair  rent 
should  be  set  aside  with  costs;  only  one  set  of  costs  however 
to  be  given,  as  the  facts  in  the  several  cases  were  the  same, 
and  one  affidavit  in  one  case  would  have  been  sufiicient,  the 
other  oases  to  be  scheduled.    Jellis  v.  Swift 

[Ii.  C.  XVn.  M.  646 

161. 8.  30 — Practice — Applications  to  the  Land  Commis- 
sion— Consent  to  sub-division  or  letting — Apportionment.]  The 
functions  of  the  Land  Commission  are  twofold — judicial  an<l 
administrative.  Applications  of  an  administrative  nature  (suoh 
as  for  consent  of  the  Commission  to  sub-division  of  a  holding; 
under  sec.  30)  must  be  made  by  letter  to  the  Secretary  and  not 
by  motion.  The  Land  Commission  lias  no  power  to  suH- 
divide  the  purchase  annuity  and  apportion  it  between  the  dif- 
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ferent  parts  of  a  sub-divided  holding;  each  pert  of  tlie  svh' 
divided  holdinpr  remains  subject  to  the  entire  annuity.    In  the 
matter  of  W.  Cbeagh  HiCKiB         -  I^.  C.  XXVI.  146 

162 8. 37  (4^)— Transfer  from  Civil  Bill  Court  to  Land 

Commiition — After  time  elapsed,"]  The  Court  refused  the  ap- 
plication of  the  landlord  to  transfer  a  case  from  the  Civil  Bill 
(-ourt  to  the  Land  Commission  after  the  time  for  applying  had 
elapeed,  no  sufficient  ground  for  doing  so.  having  been  shown. 
Taylor  r.  Retllt      -  •  I^.  O.  XXI.  If.  688 

lea. 8.  37  (4)— Bule  62— Transfer  of  proceed- 
ings from  Civil  Bill  Court— Bight  of  applicant,]  The  .37th 
action  of  the  Land  Law  Act,  1881,  giving  power  to  transfer  a 
caae  from  the  Civil  Bill  Court,  does  not  give  the  mere  power  of 
flonpr  so  where  the  parties  show  good  and  valid  grounds  there- 
for, but  gives  the  right  to  either  party  to  have  a  transfer 
made  unless  it  be  shown  that  such  transfer  would  be  unjust 
and  mireasonable.    Shields  v.  Bfrrowes      Ij.  C.  XV.  11J3 

164. S.    37    (4),    67— Landlord    and     Tenant    Act, 

1870,  ss.  1,  3,  4,  ^—Jurisdiction^Transfer  from  Civil  Bill 
Court—Claim  under  Ulster  cttstom,  or  in  the  alternative  for 
compensation — Incorporation  of  Acts — Construction.]  Claims 
for  compensation  for  disturbance  or  improvements  will  not  be 
transferred  from  the  Civil  Bill  Court  to  the  Land  Commission 
Court,  as  the  latter  is  invested  with  no  original  jurisdiction 
to  try  and  determine  such  cases.  Tlie  Acts  of  1870  and  1881 
are  to  be  construed  as  one  Act,  but  the  entirety  of  the  former 
18  not  to  be  taken  as  incorporated  with  the  latter.  Knife  v. 
Ahjcstroxg  -  -  -  •  "L.  C.  XV.  64 

166. S.  37  (6) — Expenses  of  valuer  employed  by  County 

Court  Judge.]  There  is  no  provision  in  the  Acts  for  the  pay- 
ment of  the  valuer  whom  the  County  Court  Judge  may  employ 
under  tec  37  (6).    Btbxe  v.  Btbne         a.  B.  XVI.  M.  193 

166. S.38 — Application    to   ix   fair   rent — Grant   of 

limited  administration— Will  with  executors  named— Landlord 
and  Tenant  (Ireland)  Aety  1870,  s.  59.]  It  is  within  the 
discretion  of  the  Court  to  give  a  grant  of  limited  administra- 
tion for  the  purposes  of  the  Land  Acts  where  a  will  is  in 
existence  in  which  executors  are  named,  but  of  which  probate 
has  not  been  taken  out.    Heathebton  v.  White 

[I<.  Sub-C.  XXIV.  13 

187 8.  S&— Limited  administration— Witl.]    When  the 

deceased  tenant  has  left  a  will  which  does  not  name  any  executor 
and  has  not  yet  been  proved,  there  being  no  legal  personal 
representative  of  the  said  tenant,  the  Court  has  ix)wer  to  appoint 
such  person  as  it  thinks  best  entitled  to  be  administrator  of 
the  said  deceased  tenant,  limited  to  the  x^urposes  of  the  Act. 
Clarke  r.  Pratt   -  -  -  L.  Sub-C.  XIX.  43 

168. S.38 — Minor  landlord — Appointment  of  guardian 

—No  proceedings  cuitually  commenced.]  The  Court  appointed  a 
guardian  to  act  for  a  minor  landlord  where  no  proceedings  were 
actually  commenced.    Cars  v.  Gray  Q.  S.  XXIII.  89 

169. S.  38  (6) — Minor  landlord — Service  of  origin- 
ating notice— Landlord  and  Tenant  {Ireland)  Act,  1870, 
s.  61.]  Service  of  an  originating  notice  to  fix  a  fair  rent  on  a 
minor  landlord  being  a  nullity  no  order  could  be  made  upon 
it.  The  guardian  should  be  served;  and  if  there  be  no 
guardian,  the  Court  will  appoint  one  under  the  powers  given 
by  the  6l8t  sec.  of  the  L.  &  T.  Act,  1870,  which  is  incorporated 
with  the  Land  Law^  Act,  1881,  s.  38,  sub-s.  5.  Marsh  v. 
Moreland    -  -  -  -  -  L.  C.  XV.  74 

170. Ss.  88, 48— Mandamus— i?e^t/*aZ  of  Land  Com- 
mission to  state  ease  for  Court  of  Appeal — Discretionary  duty 
— Existence  of  a  different  remedy,  unavailed  of.]  A  writ  of 
mandamu9,  to  enforce  the  Court  of  the  Jjand  Commission  to 
Htate  a  case  for  the  Court  of  Apx)eal,  will  not  be  granted 
when  an  api)eal  could  have  been  taken,  but  was  not,  from  the 
onler  of  the  Land  Commission  which  is  complained  of;  nor 
will  such  writ  be  issued  to  enforce  a  mere  discretionary  duty, 


LAND    LAW    (IBBLANO)   ACT,   19%1-eontinued. 
depending  on  whether  the  objections  raised  are  considered  by 
the   Xiand   Commission   to   be   frivolous   and   vexatious.    Ep 
parte  Johnston    Q.  B.  D.  XX.  76;  C.  A.  XX.  76  note 

171. 88.  43,  44,  47, 60 — Land  Commission  rules,  Oct., 

1881 — Schedule  of  fees — Sanction  of  the  Treasury — Fixing  fair 
rent  by  Sub-Commission — Notice  requiring  a  rehearing — Stamp.] 
Applications  to  fix  fair  rents  of  present  tenancies  having  been 
heard  and  determined  by  Sub-Commissions,  the  landlords 
served  notices,  pursuant  to  section  44,  requiring  the  case  to  be 
reheard  by  the  Chief  Commissioners.  The  notices  were  all 
served  before  the  rule  providing  that  tlie  word  " appeal*' 
should  include  a  rehearing  had  come  into  force ;  the  rule  as  to 
stamping  requiring  merely  that  "  every  notice  of  api)eal  shall 
bear  an  impressed  stamp  of  one  shilling."  None  of  these  notices 
bore  a  stamp  at  the  time  of  service,  but  some  of  them  were 
stamped  subsequently  and  prior  to  the  rehearing  of  the  cases. 
A  case  having  been  stated  by  the  Commissioners  for  the  de- 
cision of  the  Court  of  Appeal: — Held^  that  notices  requiring 
a  rehearing  of  cases  previously  heard  by  a  Sub-Commission 
were  not  notices  of  appeal  within  the  rules,  and  did  not  re- 
quire a  stamj).  Quasre,  whether  the  sanction  of  the  Treasury 
to  the  scale  of  fees  has  been  sufficiently  given,  pursuant  to 
section  50,  to  render  the  rule  requiring  a  stamp  enforceable 
in  any  case — the  rules  not  having  been  signed  by  the  Lords  of 
the  Treasury,  and  the  sanction  only  having  been  given  by  a 
letter  to  one  of  the  Secretaries  ?  Kieran  v.  Caruth  ;  Lewis 
V.  Darnlet  -  •  -  .  C.  A.  XIX.  1 

172. S.  4i7— Jurisdiction.]     Until  an  appeal  is  taken 

the  Land  Commission  has  no  jurisdiction  over  a  case  in  the 
Civil  Bill  Court.    Majoubise  v.  Maoan 

[L.  O.  XXVII.  M.  647 

173. S.  47 — Jurisdiction  of  Land  Commission  on  appeal 

from  County  Court — Compensation  for  disturbance  and  im- 
provements— Set-off  for  mesne  rates  and  deterioration  between^ 
dates  of  order  of  County  Court  Judge  and  hearing  of  appeal 
-^Landlord  and  Tenant  (Ir.)  Act,  1870,  ss.  16,  24.]  The  Land 
Commission,  in  exercising  the  appellate  jurisdiction,  formerly 
existing  in  the  Judge  of  Assizse  under  the  L.  &  T.  (Ir.)  Act, 
1870,  sec.  24,  and  now  transferred  by  the  Land  Jjaw  Act,  1881, 
sec.  47,  to  the  Land  Commission,  in  reference  to  claims  for 
compensation  for  disturbance  and  improvements,  cannot  deal 
with  matters  subsequent  to  the  date  of  the  order  appealed 
from,  e.g.,  a  claim  by  landlord  by  way  of  set-off  for  mesne 
rates,  and  in  respect  of  deterioration  of  the  holding  and  de- 
preciation in  value  of  the  improvements  during  the  interval 
between  the  date  of  the  order  of  the  County  Court  Judge  and 
the  hearing  of  the  appeal.    O'Connor  v.  Perry 

[Ii.  C.  XXVI.  48 

174. S.47— RtUe76— Lcflw  to  appeal  after  lapse  of 

9  years — Further  evidence — Valuation.]  iNotwithstanding  the 
diBcovery  of  further  evidence,  lapse  of  time  between  the 
making  of  an  order  dismissing  an  originating  notice,  and  the 
date  of  the  application  for  liberty  to  appeal,  is  of  itself  a  ground 
upon  which  the  Court  will  refuse  the  application.  Jones  v. 
Kino L.  C.  XXV.  87 

176. s.  48— Bules  24, 27, 28, 29Serviee  of  origina- 
ting notice — Land-agent^s  clerk — OMee  of  agent — Personal  ser- 
vice—Bight of  appeal.]  Senace  of  a  notice  on  a  landlord's 
land-agent,  to  whom  the  tenant's  rent  has  been  usually  paid, 
under  rule  28,  need  not  be  effected  by  serving  him  in  person,  but 
may  be  effected  by  leaving  a  copy  for  him  with  any  of  such 
persons,  including  his  clerk,  as  axe  specified  in  rule  27.  The 
Court  will  not,  in  the  exercise  of  its  discretion,  set  aside  pro- 
ceedings on  the  groimd  that  a  jxirty  has  not  been  personally 
served  with  an  originating  notice  unless  it  is  distinctly  shown 
that  it  has  not  reached  his  hands.  The  question  as  to  wliat 
constitutes  due  service  pursuant  to  the  rules  of  the  Court  is 
one  of  practice  and  jirocedure,  not  of  law  such  as  is  oontemr 
plated  by  the  48th  seo.  of  the  Land  Law  Act,  1881,  a^  being 
the  subject  matter  of  appeal  to  the  Court  of  Appeal.  FaIj- 
CONBR  V.  Cramsis  -  -  -  L.  Qi  X VI.  ^7_ 
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IiAND  I«AW  (IBISIjAKD)  ACT.  lB81-«mlinued, 
'■  '  i7e,  — —  8.  48  {S)—lleeovery  of  eoiU-^Order  made  dismiss- 
'  ing  landlord*s  appeal  with  eosts^Costs  not  paidr— Application 
^by  tenant's  administrator  for  leave  to  issue  execution.]  When 
Ml  Appeal  by  a  landlord  was  dismissed  with  costs,  which  were 
.taxed,  but  not  paid,  and,  the  tenant  having  died,  an  applica- 
tion was  made  by  her  administrator  for  leave  to  issue  execu- 
tion:— Heldf  that  such  application  can  be  made  ex  parte  on 
behalf  of  the  legal  personal  representative  of  deceased  tenant. 
^MoBBis  V.  Johnston        -  r  -       Ij.  O.  XXI.  10 

177. S,  48  {S)— Evidence  of  a  prisoner— HabesLS  corpus 

' — Commission.'}  Where  habeas  corpus  proceedings  have  been 
taken,  but  without  effect,  and  the  Ck)urt  is  satisfied  that  the 
«vidence  of  a  person  undergoing  a  term  of  imprisonment  will 
not  be  forthcoming  at  the  expiration  of  the  term,  and  that 
such  evidence  is  material  to  the  case,  a  Ommission  de  bene  esse 
to  take  the  evidence  of  such  person  while  in  custody  will  be 
-permitted  to  issue.  M'DoNAOH  v.  The  Land  Purohasb  Co. 
7  [li.  C.  XXV.  67 

'    178. 8. 48  (3)  (d) — Amendment  of  originating  notice  to  fix 

'fair  rent — Party,"]  An  originating  notice  to  fix  a  judicial  rent 
was  amended  by  substituting  the  name  of  the  purchaser  of  the 
interest  of  the  party  who  himself  had  been  tenant  at  the  date 
^of  the  service  of  the  notice.  MtUlins  v.  Morgan  (M'Devitt 
519),  distinguished.      Fulton  r.  Eeb 

[L.  Sub-C.  XXIV.  67 

,-  179.  — S.  48'  (4)— Procitce — Report  of  independent  valuer 
'—Communication  of,  to  litigants — Examination  of  valuer.] 
Where,  in  determining  any  question  relating  to  a  holding,  the 
Land  Commission  has  directed  an  independent  valuer  to  report 
to  the  Court  his  opinion  on  any  matter  referred  to  him  under 
sec.  48  (4),  such  report  will  be  communicated  to  the  litigants, 
so  as  to  be  subject  to  comment  on  either  side  before  the  Court 
pronounces   judgment.    (Mr.   Yemen   dissenting.)  Adams   v. 

DUNSBATH.     ShEFPARD   V.    TENNANT  L.   C.  XVI.   6 

f 

\  180.  —  S.  49 — Jurisdiction — Appeal  from  order  of  the 
Tsand  Commission  determining  judicial  rent — Order  of  Court 
of  Appeal  refusing  motion  to  adduce  fresh  evidence^  hut  re- 
mitting case  to  Land  Commission  for  further  hearing,  with 
leave  to  adduce  fresh  evidence.]  After  an  order,  determining 
the  judicial  rent  of  a  holding,  had  been  made  before  a  Land  Sub- 
Commission,  the  landlord  served  notice  of  rehearing  before  the 
Land  Commission,  whereupon  the  order  of  the  Court  below 
was  affirmed,  it  being  held  that  the  landlord  had  failed  to  give 
the  necessary  proof,  in  support  of  his  contention,  to  establish 
that  the  holding  constituted  a  town-park.  The  landlord  ap- 
pealed to  the  Court  of  Appeal,  and  also  moved  for  liberty  to 
adduce  further  evidence  on  the  hearing  of  the  appeal.  The 
Court  of  Ai^peal  refused  the  motion  to  adduce  fresh  evidence, 
tod  the  order  then  proceeded  as  follows: — "And  the  Court 
doth  make  no  rule  on  the  matter  of  this  appeal  at  present; 
and  doth  order  that  this  matter  do  stand  remitted  to  the  Irish 
Land  Commission  tfx  further  hearing  and  consideration,  with 
liberty  to  the  landlord  and  tenants,  or  either  of  them,  to 
adduce  such  further  evidence  vivd  voce  or  by  affidavit  as  he  or 
they  may  be  advised."  >The  landlord  having  thereupon  applie<l 
on  motion  before  the  Land  Commission  that  the  case  be  entered, 
pursuant  to  the  order  of  the  Court  of  Appeal,  for  further 
hearing  and  consideration,  with  liberty  to  the  landlord  and 
tenants  to  adduce  further  evidence: — Held,  that  the  order  ot 
the  Court  of  Appeal,  as  it  stood,  even  if  there  had  been  juris- 
diction to  make  it,  could  not  be  complied  with  consistently 
under  the  circumstances,  or  completely  within  the  limits  of 
the  jurisdiction  vested  in  the  Land  Commission.    St.  Ktban's 

COLLBOE  TbXTSTBBS  V,  MUSGBAVE 

[L.   Sub-O.  XVII.  M.  24;   L.  C.  XIX.  34 

'  181. S.  51 — Construction — Retro-active  operation.]      A 

conditional  order  directing  the  Taxing  Master  to  tax  costs  in 
an  action  for  rent  under  £20,  which  was  commenced  before  the 
passing  of  the  Act,  but  in  which  judgment  was  marked  after 
it   was  granted.       (By  Palles,  C.6.)    Kbabnbt  v.  Cahill 
^-     -  -      -  [Vaci  J.  XV.  il/.  612 


LAND    LA'W   (IBELABD)    ACT,   1881-eoti/irit(e<f. 

182. S.  61 — Construction — Limitation  of  costs — Action 

for  rent  "  not  exceeding  £20."]  In  an  action  for  the  recovery 
of  a  year  and  a  half's  rent,  which  amounts  altogether  to  over 
£20,  the  plaintiff  is  entitled  to  his  costs.  (By  PaUes,  C.B.) 
Rose  v.  Kbllt  -  -    Vac.  J.  XV.  M.  506 

188. S.  62 — Right  of  land  agent  to  conduct  a  case.]    A 

land  agent  can  put  questions  to  a  witness  through  the  Court. 
Anon.  -  .  .  L.  Sub-O.  XXVI.  Jf.  611 

184. S.   67 — ^Bond     fide    oceupationr— Tenant    working 

holding  hy  third  party.]  A  person  may  be  considered  to  be  in 
bond  fide  occupation  of  land  which  is  being  worked  by  another 
who  renders  an  account  of  the  profits  and  losses,  and  has  no 
legal  claim  to  the  possession.    Ricb  v.  Reillt 

[L.  Sub-O.  XXVII.  M.  136 

186. S.  67 — Determination  of  judicial  rent — Definition 

of  tenant — Sub-letting  without  landlord's  consent — Evidence  of 
value — Tenant's  valuators  uncontradicted — Independent  valua- 
tion by  AssistarU  Commissioners  ultra  vires.]  A  tenant  who 
has  sub-let  portion  of  his  holding,  and  delivered  over  the  occu- 
pation thereof,  under  circumstances  which  did  not  amount  to  a 
default  up  to  the  passing  of  the  Act,  but  in  the  exercise  of  the 
right  incident  to  his  tenure  at  the  time  of  the  passing  of  the 
Act,  is  not  precluded  from  applying  to  the  Court  to  have 
a  judicial  rent  determined,  notwithstanding  the  defimitioa  of 
tenant  given  in  section  57,  with  the  clause  thereto  added,  with 
reference  to  sub-letting,  which  provision  is  not  to  be  construed 
as  retro-active.  Where  no  evidence  of  value  is  given  save  by  the 
tenant's  valuators,  there  being  no  conflict  of  testimcHiy,  the 
Assistant  Commissioners  are  not  obliged  and  ought  not  to  go 
beyond  the  evidence  so  adduced,  and  should  not  make  an  inde- 
pendent valuation  of  the  lands  upon  their  own  judgment  for  the 
purpose  of  determining  the  judicial  rent.    Smith  r.  Collet 

[Ii.  Sub-O.  XVI.  8 

186. S.  67^Am€ndmcnt  of  originating  notice  to  fix  fair 

rent — Separate  holdings.]  Where  a  holding  was  divided  into 
two  and  in  respect  of  one  part  thereof  the  landlord  and  the 
tenant  came  to  an  arrangement  for  fixing  a  fair  rent,  and  on 
the  tenant  of  the  other  portion  applying  to  the  Sub-Commis- 
sioners to  have  a  fair  rent  fixed,  the  landlord  raised  the  objec- 
tion that  the  whole  of  the  holding  should  be  included,  in  which 
Uie  other  tenant  refused  to  join: — Held,  that  the  landlords 
contention  was  wrong,  and  the  case  was  remitted  to  have  a  fair 
rent  fixed  for  the  other  part.    Hanna  v.  Macabtkbt 

[I*.  0.  XVII.  M.  660 

187. S.  67— Future  tenancy .]    A  tenant  who  held  for 

many  years,  prior  to  the  i)assing  of  the  Act  of  1881,  in  or 
about  1889,  w^iUi  the  consent  of  the  landlord,  sub-divided  his 
holding: — Held,  that  the  portion  he  retained  constituted  a 
future  tenancy.    Fox  v.  Thompson    Q.  S.  XXVII.  M.  496 

188. S.  67 — Occupation— Deary's  Act,  s.  18 — Evidence  of 

consent  by  landlord  to  a  sub-letting — Agent  putting  his  name 
to  sub-lease  as  witness — Sub-lease  signed  by  one  of  two  joint 
tenants.]  Two  joint  lessees  of  a  farm  agreed  to  assign  the  in- 
terest of  one  of  them  to  a  third  party,  and  the  joint  lessee  whose 
interest  was  assigned  was  to  be  allowed  to  hold  part  of  the  de- 
mised land  as  sub-tenant  of  the  assignee.  The  instrum^it  con- 
taining the  agreement  was  signed  by  the  joint  lessee  whose  Ehare 
was  being  assigned,  and  not  by  the  assignee^  and  was  subscribed 
by  a  person  proved  in  evidence  to  be  the  agent  of  the  landlord ; 
the  subscription,  however,  included  the  word  "witness": — 
Held,  that  the  evidence  of  consent  to  the  sub-letting  did  not 
satisfy  s.  18  of  Deasy^s  Act,  and  tbat  the  tenant  was  not  in 
occupation  for  the  purposes  of  the  Land  Law  (Ir.)  Act,  1881, 
s.  57.    Smtth  and  Donaghet  v.  Edie     C.  A.  XXVII.  86 

189.— •  S.  67 — Specific  performance — Alleged  proposal,  in 
writing f  for  a  lease — Unstamped — Illiterate  tenant — Covenants 
— Clause  against  alienation — Void  for  uncertainty — Transfer 
of  possession — Tenant  in  occupation.]  The  land!ord  alleg«<t 
that  the  former  tenant  had  put  her  mark  to  an  tmstamped 
informal  proposal  for  a  lease  of  her  holdin 
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IiAND  I1A.W  (IBELAND)  ACT,  IB&l-^onHnued, 
**  Mr.  White's  (landlord's)  covenants.'*  The  former  tenant 
denied  ever  having  so  signed  the  proposal.  The  expression 
"  Mr.  White's  covenants  "  was  stated  to  refw  to  leases  made 
by  the  landlord's  father  many  years  before  on  a  different 
estate,  containing  clauses  against  alienation,  but  no  explanation 
of  this  was  given  at  the  time  of  the  alleged  signature,  and  no 
copy  of  the  proposal  was  given  to  the  tenant  signing  it.  The 
former  tenant  subsequently  assigned  the  holding  to  the  present 
tenant : — Held,  that  the  Court  could  fix  a  fair  rent.  Cbonin  v. 
Whitb  -  -  -    L.  Sub-C.  ZXVII.  M.  811 

190. 8. 67— Present  tenancy— Sub-letting — Dismiti  unap- 

pealed  from.']  There  may  be  a  present  tenancy  in  lands  which 
were  sub-let  at  the  passing  of  the  Act  of  1881,  provided  that  thQ 
sub-tenant  has  surrendered  before  the  application  to  have  a 
fair  rent  fixed.  A  tenant  may  institute  a  second  originating 
notice  without  ajipealing  from  a  former  dismiss  on  the  grounds 
of  sub-letting.    Mobrissbt  v.  Huhblb 

[I*.  Sub-C.  XVIII.  18 

191. S.  67 — Present  tenancy — Tenancy  subsistinff  at  time 

of  passing  of  Aety  hut  determined  by  notice  to  quit  before  appli- 
cation  to  fix  a  fair  rent,]  A  tenant  whose  tenancy  was  sub- 
sisting at  the  time  of  the  passing  of  the  Land  Law  Act,  1881, 
but  who  had  been  served  in  March,  1882,  with  a  notice  to  quit 
on  September  29,  1882,  and  who  did  not  apply  to  have  a  fair 
rent  fixed  until  January,  1883,  was  not  on  that  date  a  tenant  of 
a  present  tenancy  within  the  meaning  of  the  Act,  so  as  to 
entitle  him  to  make  such  application,  there  being  no  saving 
clause  in  the  Act  as  regards  expiring  or  determined  tenancies. 

MORIABTT  17.    QXTINLAN  -  -  Q.   S.  ZVII.  95 

198. S.  67 — Tenant,  deHnition  of  ^Landlord — Mortgagee 

— Possettion — Oeeupaiion— Subsisting  tenancy — Merger,]  Where 
a  landlord  as  mortgagee  enters  into  possessicxi  of  a  holding  in 
which  a  jireeent  tenancy  subsisted,  such  possession  does  not 
cause  a  merger  of  the  tenancy;  but  though  the  tenancy 
subsists  notwithstanding  such  possession,  the  tenant,  as  he  is  not 
in  occupation  of  the  holding,  is  not  a  tenant  as  defined  in  the 
57th  sec.  of  the  Land  Law  Act,  1881,  and  therefore  is  not 
entitled  to  have  a  fair  rent  fixed.  The  landlord  in  such  a 
case  has  a  right  to  have  an  originating  notice  to  fix  a  fair 
rent  dismissed.    Fabbbllt  v.  IDoughty       '  L.  C.  XV.  lOO 

193. S.  67 — Landlord^-Not  known — Originating  notice.] 

It  is  not  sufficient  to  set  out  the  name  of  the  landlord  by  a 
descriptive  phrase  in  the  title  part  of  an  originating  notice, 
as  the  representatives  of  a   deceased  landlord.      Howabd  v, 

COKXVAN'S  RBPBBSENTATiyES      •         L.  C.  XV.  101 

194. 8.  67,  68  (3)  (4)  (e)—Temporary  convenience- 
Written  agreement  for  three  years  for  grazing  and  depasturage 
— L.  and  T.  Act,  1870,  s.  15  (4).]  By  an  agreement  of  letting, 
the  tenant  was  to  hold  66  acres  for  three  years,  for  grazing 
and  depasturage;  he  was  to  reside  on  them,  and  might  till 
4  acres,  and  the  landlord  was  to  pay  all  taxes  and  the  tenant 
to  give  up  possession  at  the  end  of  the  term.  On  an  appli- 
cation to  determine  a  judicial  rent,  under  the  Land  Law  Act, 
1881 : — Keld,  that  the  tenancy  came  within  the  Act,  not  being 
excluded  as  for  a  *'  temix)rary  depasturage  "  under  sea  58  (6), 
nor  being  for  "  temporary  depasturage  "  under  sec  15,  sub-s.  4, 
of  the  L.  and  T.  Act,  1870.    Connbll  v.  Skehan 

[Q.  8.  XVI.  189 

196. 88.  67, 68  (4)  (7)— Fair  rent— Letting  for  temporary 

convenience — Creation  of  present  tenancy — Pasture  letting — 
Meaning  of  words  **  ordinarily  used,**]  A  holding  excluded 
at  the  time  of  the  jiassing  of  the  Act  as  let  for  temporary  con- 
venience may  subsequently  be  converted  into  a  present 
tenancy  and  be  brought  within  the  fair  rent  clauses  of  the  Act 
A  holding  worked  in  common  with  a  holding  in  whi^h  the 
tenant  resides  is  "ordinarily  used"  therewith  within  the 
meaning  of  sec.  58  (4).    Youno  v.  Gill 

[L.  Sub-C.  XXVI.  M,  390 

196.— —  8. 68  iXi— Agricultural  or  pastural  holding — Farm 
taken  as  residence  only.]  On  an  application  to  fix  a  fair  rent 
of  a  holding  in  Ardr^ss  East,  County  Armagh,  containing 
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8a.  Ir.  20p.,  statute  measure,  let  at  a  rental  of  £28  per  annum, 
consisting  of  a  farm  and  cottage  thereon,  the  tenant,  a  book- 
keeper in  a  mill  concern  two  miles  distant,  having  admitted 
that  he  took  the  place  as  a  residence  merely : — Held,  that  the 
holding  was  within  the  meaning  of  sec  58  (1)  of  the  Land  Law 
Act,  1881,  and  accordingly  that  the  notice  should  be  dismissed 
with  costs.    WiLSOir  V.  Ensob       •       L.  Sub-C.  XVI.  36 

197. 8.  68  iXi— Agricultural  holding-Mill  and  thirty 

acres  of  land,]  Where  land  was  held  under  an  agreement  in 
writing  for  a  yearly  tenanqy,  and  the  premises  where  set  out 
as  "all  that  and  those,  the  mill,  kiln,  and  mill-farm,"  and 
where  the  acreage  was  not  more  than  thirty  acres  and  the  rent 
£63 : — Held,  that  the  holding  was  not  an  agricultural  holding 
within  the  meaning  of  the  Luid  Law  Act,  1881,  and  that  t^e 
application  must  be  dismissed.    M'Cubdt  v.  Hetoate 

[Ii.  8ub-C.  XVI.  36 

198 B.fiBiX)— Agricultural   holding,  what  constitutes-^ 

Market  gardens,]  Lands  along  the  Liffey,  known  as  the 
*'  Strawberry  Beds,"  which  were  used  for  the  growing  of  straw- 
berries,  potatoes,  &c.,  were  held  to  be  agricultural  holdings. 
West  v.  Annalt        -  -       [L.  Sub-C.  XVII.  M,  83 

199 B,b%{l)— Agricultural  or  pastoral   holding,]    A 

holding  containing  29a.  3r.  15p.  statute  measure  in  occupation 
of  a  tenant  whose  i>redecessor  and  himself  had  used  the  land  in 
connection  with  a  private  asylum  for  insane  people  erected 
by  themselves  on  the  ground: — Held,  not  to  be  a  holding 
either  agricultural  or  pastoral  in  its  character,  and,  therefore, 
to  be  exemx)t  from  the  Actw    Allen  v.  Cope 

[L.  Sub-C.  XVTII.  44,  99 

800 S.  68  {1)—Agrieultural  or  pastoral  holding-^Besi' 

dential  farm— Letting  to  tenant  in  capacity  of  parish  priest-r-'. 
Determination  of  judicial  rent— Fixing  value  of  tenancy— True 
value,  what,  and  when  to  be  determined,]  In  1869  the  Hev. 
Mr.  Kearney,  parish  priest  of  Bohermeen,  became  tenant  from 
year  to  year,  under  Mr.  Coddington,  of  twelve  Irish  acres 
of  land,  and  a  dwelling-house  and  offices  thereon,  which  at 
that  time  were  in  the  landlord's  possession,  at  the  rent  of  £45 
per  annum,  afterwards  reduced  to  £40,  the  Poor  Law  Valua* 
tion  being  £28  10s.  The  dwelling-house  and  offices,  which 
could  not  now  be  built  for  less  than  £400  or  £500,  were 
valued  at  £13  (included  in  the  £28  10s.),  and  would  be  un- 
suitable for  a  person  living  by  agriculture  alone  and  oocujiying 
a  farm  of  that  extent,  while  the  house  was  even  rather  hurger 
than  the  average  residence  of  Catholic  clergyman. '  Built  about 
seventy  years  ago,  it  had  ever  since  been  occupied  by  the 
successive  priests  of  the  parish,  except  during  a  short  interval 
when  it  was  occupied  by  a  medical  doctor.  The  land  had 
been  originally  demised  in  1798  as  an  agricultural  holding, 
since  when  the  house  had  been  built  hy  one  of  the  clergymen 
in  occupation  :—fl^e;(2  (Mr.  Eoley,  Q.G.,  diss.),  that  the  holding 
was  not  agricultural  or  jxistoral,  within  the  Land  Law  Act, 
1881,  sec.  58.    Keabnet  v,  Coddington 

[L.  Sub-C.  XVI.  183 

801. 8.  68  {%)— Pastoral  letting,]    A  holding  which  was 

all  in  grass  at  the  time,  and  which  could  not,  consistently  with 
good  husbandry,  be  meadowed  to  any  substantial  extent,  situated 
in  a  grazing  district  and  not  near  any  town,  and  let  under 
a  lease,  which  contained  a  covenant  not  to  erect  any  buildings 
other  than  "  cattle  sheds,"  to  a  person  having  no  other  holding 
in  the  vicinity  on  which  he  could  erect  farm  buildings  i—Hdd, 
to  be  let  for  the  purposes  of  pasture,  although  the  lease  did 
not  contain  any  covenant  prohibiting  or  restricting  tillage. 
O^Brien  v.  White  (XVIIT.  24),  applied.    EiVEBS  v,  Hamilton 

[L.  Sub-C.  XXV.  79 

808 8.  68  {1)—Pcsidential    holding— Element    to    be 

considered — Negotiation — Intention  of  the  parties — Extent  of 
holding— Proportion  between  value  of  house  and  lands.]  Even 
though  the  holding  be  held  to  be  an  agricultural  holding,  the 
Court  may,  in  estimating  the  rent,  put  on  a  house  its  full 
commercial  rent  as  a  residence  for  a  gentleman.  Cbawfobd  v,  T 
EoKONT  •  -  -  k       Ii.  C.  XVIII.  16    lie 
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.-  jK)8 S.  68  (1)— i?c»i(Z«n<taZ  kolding^Origindl  letting  for 

purpose  of  erecting  a  dwelling-house  on  holding.'}  A  holding 
of  nme  and  a-half  acres  of  land,  without  buildings  of  any  kind, 
was  taken  by  a  parish  priest  for  the  purpose  of  erecting  on  it 
a  dwelling-house,  which  house  became  the  property  of  a  sub- 
sequent tenant,  who  applied  to  have  a  fair  rent  fixed:— He/rf, 
to  be  a  residential  holding  and  excluded  from  the  Act.  O'Neill 
V,   Gbbbns  •  -  -         L.  Sub-C.  XXII.  99 

,  204. •  8»  68  (li-^Mesidential  holding— Tests  to  he  applied 

'—Most  appropriate  use.]  Where  the  nature  and  extent  of  the 
pTfyperty,  the  object  for  which  the  tenandy  commenced,  and  the 
use  to  which  the  holding  had  been  put  pointed  to  its  being 
-a  residential  holding,  the  Court  refused  to  fix  a  fair  rent. 
'MOONAN    V.    CONTNOHAIC  I*.  8ub-0.  XXVII.  AT.  308 

.   206 Q.  6B{1)— Residential  holding— Tenant  from  year 

Vo  year— Antecedents  of  holding — Intention  of  tenant  at  time  of 
ietitngJ]  Though  the  holding  was  not  let  und^  a  formal  agree- 
ment as  a  residence,  yet  the  Court  may  imply  such  from  the 
past  history  of  the  holding  and  intention  of  the  parties  at  the 
time  of  letting.  Crawford  v.  Egmont  (XVIII.  15),  considered. 
Varr  v.  Nunn  (iTII.  26),  and  Doyne  v.- Campbell  (VIII.  101), 
applied  and  followed.    Cullinan  v.  Ussheb 

[I-.  Sub-C.  XVIII.  34 

]  206 S.  68  il)-'Character  of  a  plot  of  ground  adjoining 

ft  dwelling-house  in  a  village.]  The  fact  that  the  defendant  in 
an  ejectment  had  served  a  notice  to  have  a  fair  rent  fixed  on  a 
piece  of  ground  adjoining  his  dwelling-house  in  a  village, 
which  he  used  for  a  cow,  is  not  sufficient  to  prevent  a  decree 
m  the  ejectment  being  granted.    Collins  v,  I'innucane 

[a.  S.  XXVI.  M.  646 
-  ZbT.——  S.  58  {l)—Shop  and  buildings.]  Where  a  shop 
and  buildhigs  were  the  dominant  portion  of  a  holding,  the 
application  for  a  fair  rent  was  dismissed  with  costs.  0*MALLEt 
v.  Clements         -  ^-  S^^-C-  XXVII.  M.  369 

208 8.  68  {2)—D€mesfie  lands— Acquisition  by  tenant  of 

small  plot  adjoining  his  demesne.]  A  tenant  of  a  demesne 
held  a  small  plot  of  land  from  another  landlord;  and  th's 
plot  was  enclosed  hy  the  demesne  wall,  the  entrance  to  the 
demesne  being  in  it: — Heldj  that  the  plot  was  demesne. 
Litchfield  v,  Gasgill        -  -  Q.  S.  XXVI.  140 

209 8.68  {H)— Demesne  lands— User  as  ordinary  farm 

=— Cesser  of  character  as  demesne.]  Land  within  the  ambit  of 
&  mansion-house  demesne  may,  when  it  has  long  been  let  to 
tenants  and  has  been  used  by  them  as  an  ordinary  farm,  cease 
to  constitute  "demesne  land"  within  the  meaning  of  the 
exemption  contained  in  sec  58  (2),  although  the  tenancy  was 
not -under  lease.  BUI  v.  Antrim  (V.  70),  applied.  Cleart  v. 
DUNSANDLK  -  -  -  L.  Sub-O.  XVIII.  84 

210 S.  68  (2) — Demesne  lands — Holding  not  agricultural 

ot  pastoral  in  its  character,  or  partly  agricultural  or  pastoral.] 
The  tenant  was  owner  of  the  demesne  of  Slaney  Park,  from 
which  the  holding  in  question  was  divided  by  the  high  road. 
A  liandsome  gateway,  corresponding  to  the  gateway  of  the 
demesne  opposite,  was  erected  on  the  holding,  and  a  belt  of 
trees  planted  on  it  along  the  road ;  otherwise  it  was  tilled  in 
the  usual  way.  The  rent  was  over  £5  an  Irish  acre: — Seld, 
that  the  holding  was  not  agricultural  or  pastoral  in  its  charac- 
ter, or  partly  agricultural  or  pastoral ;  but  had  been  taken  to 
improve  the  appearance  and  add  to  the  amenity  of  the  demesne 
and  residence  of  Shiney  Park.    Allen  v.  Gbogan 

[L.  C.  XXVII.  66 

211 8.68(2) — Demesne  lands — Demise  containing  de- 
scription of  the  subject-matter  in  the  term  demesne  lands^ 
Covenant  thai  the  lessee  shall  reside  on  the  lands  and  personally 
inhabit  the  dwelling-house.]  A.  demised  to  J.  lands  containing 
60  statute  acres,  described  in  the  lease  "demesne  of  Kilmore." 
for  a  term  of  31  years,  the  rent  reserved  being  £80  per  annum. 
The  lease  contained  a  covenant  to  put  the  dwelling-house  and 
all  the  buildings  in  repair,  also  a  covenant  restrictive  of  culti- 
vation, and  covenants  that  the  lessee  sliall  use  the  place  for 
Uis  own  residential  purposes,  that  he  will  personally  inhabit 
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the  dwelling-house;  also  a  covenant  not  to  assign  or  sub-let 
or  part  with  the  possession  of  the  demised  premises  or  any 
portion  thereof: — Held,  that  the  lands  were  demesne  landis, 
and  let  ajs  such,  and  accordingly  that  the  order  fixing  a  £air 
rent  must  be  discharged.    Shbklbton  r.  Jones 

[L.  C.  XXVI.  127 

212. S.  68  {2)— Home  farm.]  A  landlord  having,  up- 
wards of  thirty  years  ago,  resumed  possession  of  about  77  acres 
of  land  near  his  residence,  and  kept  them  in  his  own  handd 
as  his  own  farm  for  many  years,  had  let  parts  of  them  in 
1856  to  yearly  tenants,  who  held  them  till  1859,  when  tho 
landlord  again  resumed  possession,  and  laid  down  the  entire 
in  grass.  In  1866  the  house,  demesne,  and  these  particular 
lauds  were  all  let  to  another  tenant,  who  gave  all  up  in 
November,  1868;  and  about  a  month  afterwards  the  present 
tenant  took  a  lease  for  seven  years  of  17^  acres  of  these  77 
at  a  rent  of  £35.  On  the  termina/tion  of  the  lease  he  con- 
tinued to  hold  on  as  a  yearly  tenant : — Held,  that  the  holding 
formed  part  of  the  home  farm  attached  to  the  landlord's 
residence,  and  that  notwithstanding  the  dealings  since  1856 
with  these  lands,  they  still  retained  the  character  of  a  home 
farm,  and  were  therefore  excluded  from  the  operation  of  the 
Land  Law  Act,  1881,  by  virtue  of  sec.  58  (2).  Stothbbs  r. 
Nicholson  -  -  -  L.  Sub-O.  XVX.  35 

213 8.68(2) — Home   farm.]    An   agricultural    tenant 

holding  34  acres  of  land,  with  a  dwelling-house  thereon,  under 
a  fee-farm  grant,  demised  a  ix)rtion  of  the  land  by  a  sub-lease 
for  years.  The  sub-lessee,  on  whose  holding  there  was  no 
dwelling-house,  resided  en  anotiier  farm  held  under  a  different 
landlord;  while  the  sub-lessor  continued  to  occupy  the 
dwelling-house  held  under  the  fee-farm  grant,  and  still 
cultivated  a  portion  of  the  farm: — Held,  that  the  portion  so 
sub-let,  and  hot  used  in  connection  with  the  dwelling-house, 
did  not  constitute  a  '*  home  farm  "  within  the  meaning  of  the 
Land  Law  Act,  1881,  sec.  58  (2).    Gamble  v.  Simpson 

[C.  P.  D.  XVH.  44 

214 8.  68   {2)— Town   park.]      Newport,  Co.   Mayo, 

with  a  population  of  688,  held  to  be  a  town,  within  the 
meaning  of  the  Land  Law  Act,  1881,  s.  58  (2).  M*Mannion  r. 
O'Donel     -  -  -  -  Ii.  Sub-C.  XXII.  48 

815 8. 68  {2)— -Town  park.]    The  question  whether  bind 

is  a  town  park  or  not  is  for  the  Sub-Commission  to  decide, 
and  no  directions  are  necessary  to  guide  a  party  raising  the 
question  in  giving  notice  thereof  to  the  opposite  party.  MooBx 
V.  Lawleb  •  -  -  -  .  -L.  C.  XV.  66 

216 8.68(2) — Town  park— Accommodation  land—Sale 

by  previous  tenant — Holding  described  in  lease  as  "  park  or 
aeld.'^  A  tenant  in  1864  pimshased  a  holding,  within  the  toim 
boundary  of  Ballyshannon,  not  generally  known  as  or  ordinarily 
called  in  the  locality  a  town  jiark,  but  described  in  a  lease  of 
1838  as  a  "  park  or  field. "  The  land  was  used  as  accommodation 
land  by  the  tenant,  a  butter  merchant,  living  in  the  town :  — 
Held^  a  town  park  within  section  58  (2).    Biggeb  t%  Shbil 

[L.  Sub-C.  XVI.  13 

217 8.    68    (2) — Town   park— Accommodation    land — 

Tenant  holding  other  land  equally  convenient.]  A  holding 
which  bears  an  increased  value  by  reason  of  the  proximity 
to  a  town  is  not  deprived  of  the  oliaracter  of  "  accommodation 
land  "  within  the  Land  Law  Act,  1881,  sec  58  (2),  in  consequence 
of  the  tenant  holding  other  lands  equally  convenient  ancijnore 
than  cajxible  of  sufficing  as  accommodation  land  for  the 
tenant's  town  residence^  Kilbeggan,  Co.  W^tmealh,  con- 
taining about  1,300  inhabitants,  constitutes  a  *'town'*  within 
the  meaning  of  the  section.    Palmeb  v.  Lambert 

[L.  C.  XVII.  47 

2184 8.  68  {2)— Town  park— Accommodation  land— Utcr 

— Sale  by  tenant  under  Ulster  custom,]  A  business  man  pur- 
chased the  tenant's  interest  in  a  farm,  knowing  at  the  time 
that  the  rent  was  about  to  be  increased,  ikying  a  considerable 
sum  of  money  for  it: — Held,  that  the  rent  which  was  suUee- 
quently  fixed  should  be  the  fair  rent.    Speeb  v.  Smilt 

[L.  Sub-C.  XV^/llf,!..  C.  XVII.  M,  81 
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819 S.  68  (2) — Town  park-^Aecommodation  for  tenant' t 

retidenee."]  A  farm  of  land  within  one  mile  of  Strabane  "was 
held  to  be  "  town-parks,"  although  present  tenant  purcliased 
the  interest  of  his  predecessor  in  it,  and  had  a  house  on  an 
adjoining  farm,  and  did  not  wholly  use  it  for  accommodation 
of  his  house  in  Strabana  Killecn  v.  Lambert  (XVII.  1), 
applied  and  followed.    Sqcms  v.  Abebcobn 

[L.  Sub-C.  XVII.  Jf.  26;  Ii.  C.  XVIII.  13 

220 S.    68    (2) — Town   park — Aeeommodation  land — 

Onut  of  proof  of  increased  value — Proximity  to  townJ]  A 
fiir  rent  wsb  fixed  on  holdings  about  half  a  mile  from  the  town 
of  Tippraury,  which  were  used  as  dairy  farms,  the  tenant 
living  in  the  town.    Fkbwbn  v.  Smith-Babbt  (No.  1) 

[Ii.  SubO.  XXVII.  M.  292 

221 8 .  68  (2)— roicn  park— Grazing    farwr—EsioppeL ] 

Where  a  holding  let  as  a  town  park  had  been  subdivided,  and 
the  landlord  consented  to  a  fair  rent  being  fixed  on  one  ix>rtion, 
and  offered  to  do  the  same  with  respect  to  the  other,  he  was 
held  to  be  eetopped  from  alleging  that  the  other  portion  was 
town  park.    Ruanb  v.  Gouoh 

[Ii.  Sub-O.  XXVII.  M,  646 

222. S.  68  {2)— Town  park—Suhurb.l    The  "  suburbs  '* 

of  a  city  or  town  comprise  the  rows  of  houses  or  streets  which 
are  not  part  of  the  city  or  town  proper,  but  are  off-shoots 
thereof.     M'Mahox  v.  Cabuth 

[Ii.  Sub-C.  XXVII.  3f.  271 

223. 8.  68   (2) — Town  park— Accommodation  land — 

Letting  for  purpose — Change  of  tenancy — Residence  of  tenani.l 
Land  three-quarters  of  a  mile  from  Kilkenny,  which  in  1843 
was  occupied  as  ordinary  agricultural  land,  and  in  ^hich  there 
was  no  change  in  the  rent,  or  any  new  letting  from  the  land- 
lord since  then  to  the  present  time,  was  held  to  be  ex- 
cluded from  the  Act  St.  Kieban's  Collbgb  Tbustebs  r. 
MrsGBAVB        -  -  -         Ii.  Sub-0.  XVII.  M,  24 

224. 8.  68  (2) — Town  park— Accommodation  land- 
Evidence  of  value  as  such— Amount  of  rent  paid.'\  Land  in  the 
vicinity  of  Carlow,  held  by  a  butcher  who  resided  in  the  town, 
for  which  an  accommodation  rent  was  paid: — Held,  to  be  a 
town  park.    Nolan  r.  O'Reilly     Ii.  Sub-C.  XVII.  M.  46 

226. 8.68(2)— roM?n  park— Accommodation  land^-In- 

ereased  value— Town,  what  constitutes.']  A  fair  rent  was  fixed 
on  hind  adjoining  the  town  of  Mitchektown,  the  landlord 
haying  failed  to  prove  its  use  as  accommodation  land.  O'Bbibn 
r.  KiNoSTOir       -  -    Ii.  8ub-C.  XXVII.  Jf.  87 

226. 8.  68   (2) — Town  park— Accommodation  land— 

Lttting  for  purpose  of — Change  in  tenancy, "]  Land  which 
bears  an  increased  value  as  acconmiodation  land  for  a  time,  and 
which  is  treated  as  a  town  park,  the  tenants  surrendering  it 
without  compensation,  is  excluded  from  the  Act.  M'LArcHLiN 
r.   RossMOBS       -  -  .       Ii.  Sub-C.  XVII.  M,  23 

227. S.  68  (2) — Town  park— Aeeommodation  land — User 

— Purposes  of  trade  or  business.']  Land  in  the  vicinity  of  Car- 
low,  held  by  a  butcher  residing  in  the  town,  and  used  by  him  in 
connection  with  his  trade : — Heldy  to  be  a  town  park.  Btbne 
r.  Mitchell  -  •  Ii.  Sub-C.  XVII.  M.  46 

228. S.  68  (2)  — Town  park — Accommodation   land — 

Agricultural  holding.]  Land  which  was  let  to  the  owner  of  an 
hotel — who  fanned  also  50  acres — and  which  was  proved  not  to 
have  been  taken  by  him  as  acommodation  land  for  the  hotel 
r which  was  opposite),  waa  held  not  to  be  excluded  from  the  Act. 
RocHFOBD  V.  Helt  -  Ii.  Sub-C.  XVII.  M.  26 

229-— -8.  68  (2) — Town  park — Accommodation  land — 
Holding  to  have  been  let  and  taken  for  thai  purpose.]  In  order 
to  constitute  a  town  park,  within  the  Land  Act,  1881,  sec.  58, 
sub-8.  2,  it  must  appear  that  the  holding  was  originally  taken  as 
accommodation  land.  Dunns  v.  Clabke.  Bebminoham  v. 
Clarke       -       Ii.  Sub-C.  XV.  123;  L.  C.  XVII.  31.  22 

230. S.  68  (2) — Town  park — Accommodation  land— In- 

creased  value — Rent  receipts — OfHoe  books.]    A  tenant,  a  retired 
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grocer,  who  farmed  over  200  acres,  held  lands  adjoining  th# 
town  of  Donegal,  but  in  a  different  townland.  He  lived  in 
the  town  and  used  the  land  for  grazing  cattle  brought  from  his 
other  farms.  The  words  *  park  "  and  "  town  park  "  had  ap- 
I)eared,  under  protest  from  him,  in  the  rent  receipts  since  1871. 
The  lands  were  described  as  town  parks  by  means  of  a  i)encil 
entry  in  the  rental  dated  November  Ist,  1857:— JTcW,  that,  • 
there  being  no  sufficient  evidence  that  the  lands  bore  any  in- 
creased value  as  accommodation  lands  over  and  above  the  letting 
'value  of  an  ordinary  farm  near  the  town,  the  holding  was  not 
a  town  park  within  section  58  (2).    Davis  v.  Abban 

[L.  8ub-0.  XVI.  12 

231. S.  68  {2)— Town  park— Designation  as  such^User 

as  agricultural  holding.]  Lands  which  were  not  proved  to 
liave  been  desigrnated  as  town  parks,  and  which  were  used  as 
ordinary  agricultural  holdings,  and  not  taken  as  accommoda- 
tion land  for  residences  in  the  town,  were  held  not  to  be  excluded 
from  the  Act.    Sweeney  v.  Babnabd 

[Ii.  Sub-C.  XVII.  M.  24 

232. 8.  68  (2) — Town  park — Designation    as    such — 

Accommodation  land — Increased  value — Amount  of  rent  paid.] 
Land  half  a  mile  from  Maryborough,  the  formar  tenant  of 
which  resided  in  that  town  and  carried  on  business  there,  and 
in  1877  sold  it  for  £20,  the  principal  portion  whereof  was  paid 
for  improvements,  and  the  purchaser  of  which  likewise  resided 
and  carried  on  business  in  Maryborough,  and  paid  a  rent 
which  was  equal  to  an  accommodation  rent,  was  held  to  be  a 
town  park,  although  never  so  called    Bubke  v.  Clabke 

[L.  Sub-C.  XVII.  M,  46 

233. S.  68  (2) — Town  park— Designation  as  such— In- 
creased value  as  accommodation  land — Holding  subject  to 
Ulster  custom— Tovm.l  A  holding  may  constitute  a  town  park, 
within  the  Land  Law  Act,  1881,  s.  58  (2)  although  it  is 
subject  to  the  Ulster  tenant-right  custom,  if  it  otherwise 
conforms  to  the  statutory  conditions ;  but,  if  it  were  doubtful 
in  other  respects  whether  the  holding  possessed  the  character 
of  town  park,  the  circumstance  that  a  tenant-right  interest 
attached  to  it  would  form  an  element  of  consideration,  as 
tending  to  show  that  the  holding  did  not  constitute  a  town 
park.  In  order  that  the  holding  should  be  deemed  to  bear  an 
increased  value  as  accommodation  land,  such  enhancement  of 
value  must  not  be  owing  merely  to  the  circumstance  of 
proximity  to  a  town.  Competition  by  townspeople  for  such  a 
holding,  when  to  let,  may  furnish  a  test  of  such  increased 
value.  Aughnadoy,  Co.  Tyrone,  which  in  184-1  piossessed 
a  population  of  1,841  inhabitants,  constitutes  a  town  within 
the  meaning  of  the  enactment,  although  the  population  has 
declined  to  1,300.  The  object  of  Legiskture  in  exemjjting 
town  parks  from  operation  of  Land  Law  Act,  1881,  suggested. 
Williamson  v.  Antrim  (VII.  157),  discussed  and  applied.  Smyth 
v.  Moobe L.  C.  XVIII.  67 

934. s.  68  (2) — Town  park— Dimensions— Buildings  on 

holding — User  (M  dairy  farm— Adjoining  holding  worked  in 
conjunction— Landlord  and  Tenant  (Ireland)  Act,  1870,  s.  15.] 
A  holding  of  27a.  Ir.  4p.,  statute,  with  buildings  upon  it, 
and  used  as  an  ordinary  dairy  farm,  held  not  to  be  a  town 
park;  and  a  htolding  of  4a.  3r.  28pt,  statute,  adjoining, 
worked  in  conjuncti<m  with  the  first  holding,  and  between 
which  and  the  first  holding  the  fences  have  been  obliterated, 
and  which  it  would  require  outlay  to  constitute  into  a  sei»rate 
holding,  held  also  not  to  be  a  town  park.  Hanlt  v.  Coopeb 
^  [Ij.  Sub-C.  XXII.  80 

236.-^-8.  68  {2)— Town  park— Holding  divested  of  its 
character  of  town  park— Change  of  residence  by  tenant—Status 
of  occupier  at  passing  of  Act.l  A  holding  which  possessed 
the  characterifftics  of  a  town  park  at  the  period  of  the  original 
letting  may  afterwards  be  divested  of  that  character,  and  its 
exception  from  or  inclusion  in  the  benefits  of  the  Land  Iaw 
Act,  1881,  depends  on  the  status  of  the  occupier  at  the  dat« 
of  the  passing  of  the  Act  of  1881.    Hilliabd  v.  De  Moletns 
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286. S.  58  (2)— roicfi  park—Inerecued  value  om  aeeom- 

modiUion  land—Uter,]  On  an  ai^plioatioii  by  a  tenant  to  have 
»  judicial  rent  determined,  where  the  landlord  oontendfi  that 
the  holding  oomee  within  Ihe  ezceptiona  specified  in  see.  58, 
as  being  »  town  park,  the  onus  lies  upon  the  landlord  to 
establish,  \yy  evidenoe,  that  the  lands  bear,  as  aooonunodation 
land,  an  increased  value  over  and  above  the  ordinary  value 
of  land  oocuxned  aa  a  farm.  While  it  is  not  enough  to  show 
that  the  rent  paid  for  the  lands  is  in  excess  of  their  value  as 
ordinary  farm  land,  the  amount  of  such  rent,  if  proportionally 
high,  beyond  what  would  be  paid  for  the  lands  for  farming 
purposes,  will  create  a  jjresumption  in  favour  of  the  position 
that  the  lands  bear  an  increased  value  as  acoommoda.ticm  land. 
Even  if  it  be  shown  that  the  particular  user  of  the  lands 
by  the  tenants  was  not  for  the  accommodation  of  their  town 
residences,  but  for  other  purposes,  such  as  selling  the  produce, 
still,  if  it  be  proved  that  there  was  a  demand  in  the  town  for 
the  lands  as  accommodation  land,  and  that,  by  reason  of  such 
denuuid,  they  bore  an  increased  value  as  accommodation  land 
over  and  above  tlie  ordinary  letting  value  of  land  in  the  same 
situation  occupied  as  a  farm,  the  holding  will  not  be  deprived 
of  the  cliaracter  of  town  park.  Clonakilty,  Co.  Ck)rk,  constitutes 
a  town  within  the  meaning  of  the  enactment.  Hellen  v. 
Jones I*.  C.  XVIII.  6 

837.  —  S.  58  (2) — Toion  park— Residence  in  a  town.]  The 
tenant,  G.,  jnmshased  a  holding  in  the  vicinity  of  Cootehill, 
in  the  year  1875,  by  public  auction  from  the  landlord  for  £109  48. 
The  holding  comprised  about  11  acres.  There  was  no  mention 
made  at  the  auction  tliat  it  was  a  town  park.  6.,  when  he 
purchased  the  holding,  was  a  Presbyterian  minister  at  Cootehill, 
but  in  August,  1880^  he  left  Cootehill  and  went  to  reside  in 
Lisbum,  of  which  town  he  was  api»inted  minister.  At  the 
time  of  the  purchase,  6.,  in  right  of  his  wife,  was,  and  he 
still  continued,  proprietor  of  house  property  in  Cootehill,  anc^a 
druggist's  business  was  now  carried  cm  for  him  there  by  a 
person  named  C,  but  G.  continued  to  reside  in  Lisbum:  — 
Held,  that  the  continuous  residence  of  the  tenant  since  1880 
in  another  town,  prevented  the  holding  from  being  a  **  town 
park,"  although  it  bore  an  increased,  value  as  acconmiodatioD 
land.  Talbot  v.  ^Drapes  (V.  .143),  followed.  Gamble  v. 
Smith's  TiirsTBEs  -  -         I*.  SubC.  XVIII.  U2 

238. S.  58  {2)— Town  park—Sesidcnee  of  tenant]    At 

the  time  of  the  passing  of  the  Act  the  tenant  resided  in  the 
town  of  Kells,  but  in  1882  he  went  to  live  in  one  of  the  holdings 
which  would  have  been  held  to  be  town  parks  under  the  Act, 
and  in  1884  he  served  an  originating  notice  to  have  a  fair  rent 
fixed :  — Held,  that  the  notice  should  be  dismissed.  Nelson  v. 
Headfobd  -  -  .  .      C.  A.  XXI.  M.  67 

289. S.  58  (2) — Town  park— Tenant  residing  in  house 

on  farm  within  municipal  houndeuies,]  Where  a  tenant  resided 
in  a  house  on  the  farm  (which  was  within  the  municijial 
boundaries  oi  a  town),  the  farm  was  held  not  to  be  a  town 
park.    Galbbaith  v,  Htnbs      -    I^.  Sub-0.  XVII.  M.  26 

240. S.  58  (2)— Toicft  park— Tenant  resident  on  farm 

—Town  park  added  to  holding  not  such.]  Where  the  tenant 
resided  on  the  farm  it  was  held  not  to  be  a  town  park.  Where 
a  tenant  who  resided  on  a  farm  took  a  town  park  in  addition 
to  that  farm,  he  was  held  entitled  to  have  a  fair  rent  fixed. 
Neill  v.  Collum  -  -    Ii.  Sub-C.  XVII.  M.  27 

241. S.  58  (2)--roir»  park— Tenant  residing  on  hold- 
ing.] A  holding  of  9}  acres  of  land,  upon  which  a  tenant 
resides,  and  by  which  he  supports  himself  and  family,  is 
not,  though  situate  within  a  half-a-mile  of  the  town  of 
Killarney,  a  town  park  within  the  meaning  of  sec  58  (2)  of 
the  Land  Law  Act,  1881,    Bubxs  v.  Hefson 

[Ii.  Sub-C.  XVII.  117 

^^42. S.  58  (2) — Town  park— TenatU  residing  on  holding 

within  municipal  boundaries— User— Market  garden,]  Where 
the  tenant  resided  on  the  holding,  which  was  partly  within 
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the  municipal  boundaries  of  Carlow,  and  lived  on  the  proceeds 
of  the  farm,  using  jiart  of  it  as  a  market  garden  i—lTrM, 
tliat  it  was  not  a  town  park.    Connobs  r.  McDowell 

[L.  Sub-C.  XVII.  Jf.  45 

243. S.  58  (2) — Town  park— Town.]    Kiroubbin,  with 

a  population  of  605,  is  not  a  town  within  the  meaning  of  the 
Act.    MMasteb  v.  M*Kblvby    L.  Sub-C.  XVII.  M.  153 

244. 8.  58  (2)— Town  parb—Town.]    Sneem,   in  the 

County  of  Kerry,  with  a  ix)pulation  of  431,  is  not  a  town 
within  the  meaning  of  the  Land  Law  Act,  1881,  s.  58. 
Downing  v.  Bland        -  -         Ii.  Sub-C.  XVH.  117 

245. S.  58  {2)— Town  park— Town— Commercial  impor- 
tance of  locality.]  The  pommercial  diaraoter  of  a  town  is  to 
be  taken  into  consideration  in  determining  whether  a  town 
is  capable  of  having  town  parks  attached.  The  number  of  the 
population  in  a  locality  is  not,  per  se,  a  sufficient  test. 
M'Manus  v.  Collins        -  -       L.  Sub-C.  XVII.  64 

246.——  S.  58  (2) — Town  park,  what  constitutes — Occupation 
of  J  by  person  living  in  adjoining  town  or  suburbs  thereof — 
Tenant  living  in  holding  itself^  within  suburbs— Agricultural 
holding,  what  constitutes—Market  gardening.]  Holdings  within 
about  a  mile  of  the  City  of  Limerick,  some  within  and  others 
without  the  borough  boundaries,  and  varying  in  extent  from 
one  to  over  three  statute  acres,  were  resided  on  by  the  tenants, 
who  there  brought  up  and  supported  their  families  by  the  pro- 
duce of  the  lands,  one  or  two  of  the  tenants  also  working  on  the 
railway  and  in  the  docks :  —Held,  that  though  they  were  ad- 
joining the  city,  or  within  the  suburbs  and  might  bear  an  in- 
creased value  as  accommodation  land  over  and  above  the  ordi- 
nary letting  value  of  land  occupied  as  a  farm,  the  lands,  on 
which  tlie  tenants  so  lived,  were  not  in  the  occupation  of  i>er- 
sons  living  in  the  city  or  suburbs,  within  the  meaning  of  the 
Land  Law  Act,  1881  (44  k  45  Vic,  o.  49),  sec.  58,  so  a«  to  con- 
stitute them  town  parks,  the  statute  contemplating  rather  the 
caae  of  persons  residing  off  the  lands,  in  the  city  or  suburbs,  and 
requiring  land  contiguous  thereto  for  piurposes  of  accommoda- 
tion. The  lands  (beginning  at  the  town,  and  stretching  out 
into  the  country,  without  any  intermixture  of  town  houses  or 
villa  residences)  were  every  year  hi^^y  manured  by  natural  or 
artificial  manure  brought  thereto.  They  were  sown  with  early 
potatoes  and  cabbages,  to  which  succeeded  turnips,  cabbages, 
parsnips,  and  sometimes  late  potatoes  or  oats ;  and  the  tenants 
alHo  house-fed  from  one  to  three  milch  cows.  The  produce  was 
disposed  of  in  Limerick  market,  or  else  retailed  through  the 
streets  and  sold  in  the  very  smallest  quantities: — Held,  that 
tlie  holdings  were  agricultural  within  the  meaning  of  the  Land 
Law  Act,  1881  (44  &  45  Yic,  c.  49),  sec.  58.  Mullallt  r.  Moore 
[L.  Sub-C.  XV.  82 ;  L.  C.  XVII.  M.  22 

247. S.  58  (2) — Town  park,  what  const iiufes — Denomina- 

tian  of  holding  as  town  park — Accommodation  land — Increased 
value  as  such— User  of  landr-Joint  tenants  of  holding,  haring 
separate  town  residences — Town,  wheU  constitutes.]  The  words 
"ordinarily  termed  town  parks*'  are  not  an  essential  part  of 
the  definition  of  the  holdings  excepted  thereunder  from  the 
operation  of  the  Act,  but  are  merely  descriptive  of  such  hold- 
ings as  being  such  as  properly  would  be  ordinarily  so  termed. 
**  Accommodation  land,*'  within  the  Act,  means  land  held  by 
a  townsman  for  the  supply,  oonvenience,  and  acoommodatiou 
of  his  residence: — {Per  Fitzg^bbon,  L.J.)  Where  lands  near 
a  town  are  so  held,  they  necessarily  bear  an  **  increased  value 
as  accommodation  land  over  and  above  the  ordinary  letting 
value  of  land  occupied  as  a  farm,"  if  the  town  is  large  enough 
to  create  the  demand  for  such  accommodation,  and  if  the 
lands  are  sufficiently  near  and  suitable  to  serve  the  purpose, 
the  question  of  such  ''value"  being  so  determined,  not  as 
a  rule  of  law,  but  as  a  natural  inference  from  the  facts  specified : 
— Per  Law,  C,  and  Fitzgibbon,  L.J. — agreeing  with  the 
dictum  of  Fitzgerald,  B.,  in  Christy  v.  Gordon  (XIII.  79), 
with  which,  so  understood,  Dunally  v.  Hodgins  (VJI.  181), 
is  not  inconsistent  Tlie  amount  of  rent  paid  for  a  holding,  if 
proixntionately  high,  in  excess  of  the  tenement  valuation  j  will 
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funikh  primd  facie  or  almost  oonduBive  proof  that  the  land 
bean  an  iucreafled  value  as  accommodation  land  if  in  other 
rei$X)ects  it  fulfils  the  conditions  necessary  to  constitute  a  town- 
park.  The  enactment  must  frequently  api)ly  to  land  used 
for  agriculture ;  and  in  order  that  a  holding,  by  a  person  re- 
quiring land  for  the  accommodation  of  his  town  residence, 
should  constitute  "  accommodation  land  "  within  the  meaning 
of  the  Act,  it  is  not  necessary  to  show  that  it  has  been  used 
or  cultivated  in  any  jxirticular  way :  it  may,  for  instance,  be 
used  by  the  tenant  for  the  culture  of  green  crops,  potatoes,  or 
turnips,  or  to  agist  market  cattle,  or  feed  his  own  horses  and 
cows,  or  he  may  supply  his  house  with  its  produce,  or  utilise 
the  land  for  any  other  purpose  he  thinks  fit,  while  using  the 
hmd  and  his  residence  more  or  less  as  one  establishment : — [Per 
Dcosy  and  Fitzgibbon,  L.JJ.)  WhetAer  a  holding  constitutes 
a  town  pork  "within  the  Act  is  a  question  of  fact  (while  forming 
a  subject  of  appeal),  the  decision  on  vrhioh  by  the  Court  below 
should  not  be  disturbed  unless  clearly  erroneous:— {Per  Deasy 
L.J.)  Claremorris,  Co.  Mayo,  a  Quarter  Sessions,  where  fairs 
and  markets  are  held,  and  x^Msessing  a  population  of  over 
1,000  inhabitants,  and  an  amount  of  business  likely  to  create 
a  demand  for,  and  so  to  enhance  the  value  of,  neighbouring 
lands,  suitable  for  use  as  accommodation  land,  constitutes  a 
town  within  the  meaning  of  the  enactment.  Killeen  v. 
Lambibt  ...  -  C.  A.  XVII.  1 

249. 8.  68  {2)—Tawn  park,  what  constitutes— User- 
Pasture — Plantation  of  cahbojgcs  and  potatoes — Agricultural 
holding — Accommodation  land.^  In  order  to  constitute  a  town 
park  within  the  meaning  of  the  Land  Law  Act,  1881,  sec.  58 
(2),  it  is  not  necessary  that  the  holding  should  be  used  as  i^asture, 
if  it  is  held  as  an  accommodation  to,  and  accessory  of,  the  tenant's 
town  residence.  A  tenant  who  resided  in  a  house  in  Dungar- 
tan  occupied  an  adjoining  plot  of  land  under  another  landlord, 
which  he  used  for  the  cultivation  of  potatoes  and  cabbage  for 
consumption  by  his  family.  The  land  had  been  held  to  consti- 
tute '*  an  agricultural  holding "  within  the  meaning  of  the  L. 
and  T.  Act,  1870,  by  Dowse,  B.  On  an  application  by  the 
tenant  to  have  a  judicial  rent  fixed  under  the  Land  Law  Act, 
1881  '.—Held^  that,  even  though  the  holding  were  to  be  treated 
as  an  agricultural  one,  it  was  a  town  park  within  the  meaning 
of  the  Land  Law  Act,  1881,  s.  58  (2),  as  it  was  held  solely  as 
accommodatory  and  accessory  to  the  tenant's  town  residence, 
for  the  purpose  of  supplying  his  family  with  cabba^s  and  pota- 
toes. Taylor  v.  Dowden  (VIII.  83 ;  Don  L.  R.  517),  discussed. 
Fitzgerald  r.  Shanahan  -  -  Q.  S.  XVI.  37 

249. S.  68  (8) — Town  park,  what  constitutes— Letting  as 

agricultural  hot  ding — Rent  receipts  describing  as  town  park."] 
Where  land  was  situated  three-quarters  of  a  mile  from  Ennis' 
killen.  which  the  tenant  had  purchased  from  the  outgoing  tenant 
iu  1869,  for  which  since  1876  receipts  were  given  as  a  *'  town 
pirk"  (against  the  tenant's  protest),  and  which  was  used  for 
tillage  and  grazing  purposes,  it  was  held  not  to  be  a  town  park. 
Habsn  r.  CoLLric  -  -  L.*  C.  XVII.  M.  23 

250. 8.  68  {Z)—Town  park—Town^  what  constitutes— 

Agreement  to  take  as  town  park.]  Edemey,  Co.  Fermanagh, 
is  not  sufficiently  populous  to  constitute  a  town  within  the  mean- 
ing of  the  Land  Law  Act,  1881,  s.  58  (2).  Designatmg  a  hold- 
ing as  **  town  park  "  in  the  agreement  under  which  it  is  to  be 
let  is  of  no  avail  to  constitute  the  holding  a  town  park  if  in 
other  respects  it  appears  not  to  possess  the  characteristics  con- 
templated by  the  statute.    M'Morbow  v.  Ibvine 

[L.  Sub-C.  XVI.  UO 

251. 8.  68  [Z)—Town  park,  what  constitutes— Town-^ 

Holding  partly  used  for  agricultural  purposes,"]  Tlie  fact 
that  holdings  near  a  town  of  5,000  inhabitants,  and  which 
in  other  respects  ai«  within  the  definition  of  town  parks,  are 
used  partly  for  agricultural  purposes,  does  not  prevent  their 
being  town  parks.    DoYLB  v.  Boland      Q.  8.  XVI.  M,  193 

252. 8.  68  (2) — Town  park,  what  constitutes— Accom- 
modation land — Holding  not  let  for  thai  purpose — User  as 
svcK]    In  order  to  constitute  a  town  park  within  the  meaning 
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of  section  58  <2)  it  is  not  necessary  tliat  it  should  be  shown 
by  afiirmative  evidence  that  the  holding  was  originally  let 
and  taken  qua  accommodation  land,  provided  that  the  actual 
user  of  the  holding  was  as  accommodation  land.  Dunally  v. 
Hodgins  (VII.  181),  and  Chism  v.  Beatty  (X.  93),  discussed. 
Wilson  V.  Antrim  (VIIL  M.  501),  applied.  M'GoWAN  v, 
Clements.    Algeo  r.  Clements      -    L.  8ub-C.  XVI.  11 

263. S.  68  (3) — Determination  of  judicial  rent — Classes 

of  tenancies  excluded  from  the  Act — Onus  probandi — Principal 
and  agent,]  Wh^^  the  landlord  resista  a  claim  by  the  tenant 
to  have  a  fair  rent  fixed  on  a  holding,  on  the  ground  that  the 
holding  was  let  to  he  used  wholly  or  mainly  for  the  -purpoBO 
of  pasture,  and  is  excluded  by  sec.  58,  sub-sea  3,  of  the  Land 
Law  Act,  1881 ;  and  where  the  tenant  was  at  the  date  of  the 
letting  the  agent  of  the  landlord,  and  the  holding  formed  part 
of  the  subject  matter  of  the  agency: — Held  (reversing  the 
decision  of  the  Land  Commission),  that  the  onus  lies  ujiou 
the  tenant  as  such  agent  to  satisfy  the  Court  as  to  what  were 
the  terms  of  the  letting  accepted  by  him  from  his  principal. 
DouGi  AS  V.  Allen  -  •  -       C.  A.  XXVI.  41 

264. 8.  68  {3)— Pasture  holding,]    Where,  of  a  holding 

containing  176  acres  (Irish),  the  tenant  was  not  at  liberty  to 
break  up  mors  than  20  acres  (Irish),  or  to  sell  hay,  &o.,  off 
the  land: — Held,  that  it  was  let  mainly  for  the  purpose  at 
pasture.    Kennedy  v.  Tiohe  L.  Sub-C.  XVIII.  84 

265. 8.  68  (3) — Holding  let  to  be  used  wholly,  or  mainly 

for  purpose  of  pasture— Zi  &  24-  Vic,  c.  ^,  s.  9.]  Principles 
which  will  guide  the  Court  in  determining  whether  a  holding 
has  been  let  to  be  used  wholly  or  mainly  for  the  purpose  of 
pasting  considered.  A  certified  copy  of  field  notes  relating 
to  town  land  and  valuation  not  admissible  to  prove  the  descrip- 
tion or  character  of  the  land  valued.    Taafe  v,  Fbench 

[L.  C.  &  C.  A.  XXVII.  66,  67  note 

266. B.  6S{d)— Pasture  holding— Indorsement  on  lease 

— JSfiFcet  of  on  letting.]  Where  the  terms  of  a  lease,  under  which 
a  liolding  was  let,  show  that  the  letting  was  one  mainly  for  the 
purpose  of  jra^ture,  a  subsequent  indorsement  not  under  seal 
cannot  be  taken  into  consideration  with  a  view  to  altering  the 
terms  of  the  original  contract    Slattbrt  v,  Mulchinock 

[L.  Sub-C.  XXII.  35 

267 8.  68  {3)— Pastoral  holding,]    Whether  a  farm  is 

let  **  wholly  or  mainly  for  the  purposes  of  pasture  "  within  the 
meaning  of  sec.  58  (3),  depends  on  the  intention  of  the  parties 
in  each  i)articular  case,  and  cannot  be  decided  merely  by  the 
relative  number  of  acres  which  it  is  agreed  shall  be  under 
tillage  and  pasture  respectively;  for  the  amount  of  capital 
and  attention  which  it  is  necessary  to  devote  to  an  acre  of 
tillage  being  so  much  greater  than  what  is  necessary  for  the 
same  amount  of  ])asture,  a  farm  need  not  be  mainly  pastoral 
even  though  only  a  small  part  of  it  is  allowed  to  be  tilled. 
Where  a  tenant  held  195  acres  under  a  written  agreement  that 
he  was  not  to  till  or  break  up  more  than  4-0  acres  or  meadow 
more  than  30  acres  each  year,  and  that  all  liay,  straw,  and 
green  crops  growing  on  the  land  should  be  consumed  thereon  :  — 
Held,  that  the  holding  was  within  the  Act,  and  not  excluded 
as  being  "mainly  for  the  purpose  of  pasture."  Harper  v. 
Davics  (XVI.,  M.  339),  disting^uished  and  approved  of. 
Dbouoht  v.  Stubbeb    -  -  -      C.  A.  XVIII.  37 

268. 8. 68  (3) — Pastoral  holding,]   Where  the  agreement 

of  letting  of  463  acres  bound  the  tenant  to  consume  on  the  hold- 
ing all  hay,  &a,  grown  thereon,  and  only  ten  acres  were  in  tillage 
at  any  time,  the  holding  was  held  to  be  mainly  for  the  purpose 
of  pasture,  and  excluded  from  the  Act.      Cleabt  v,  Gascoigvx 

[L.  C.  XVIII.  26  note 

259. 8.  68  (3) — Pastoral  holding — Absence  of  agreement 

precluding  meadowing  or  removal  of  products — Amendment  of 
originating  notice.]    Where  the  agreement  for  a  letting  con- 
tained a  covenant  by  the  tenant  not  to  break  up  more  than  40 
statute  acres  (out  of  161),  and  contained  nothing  precluding    ^ 
meadowing  or  removing  of  hay :— flf/(?.  that  the  holding  wag    I  p 
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not  a  pasture  holding.    The  Court  amended  the  name  of  the 
tenant  from  the  executors  of  D.  to  J.,  the  party  to  the  agree- 
ment.   Moloney  v.  Ck)OPEB        -       L.  Sub-0.  XVII.  88 

860. S.  58  {S)— Pastoral  holding— Letting  for  purpose 

of  pasture — Implied  contract—Incapacity  for  other  use.]  In 
order  to  exclude  a  pastoral  holding  from  the  oi)eration  of  the 
Land  Law  Act,  1881,  it  must  have  been  let  to  be  used  wholly 
or  mainly  for  the  purpose  of  pasture^  either  by  an  express  agree- 
ment to  that  effect,  or  by  a  contract  implied  according  to  the 
recognised  principles  of  law,  notwithstanding  that  it  cannot^  in 
the  ordinary  course  of  things,    be  used  except    for  pasture. 

OBrien  v.  White  _    •..„,,,    «^ 

[li.  Sub-C.  XVII.  16 ;  L.  C.  XVIII.  24 

[Decision  of  L.  0.  reversed  on  appeal,  16  L.  R.  Ir.  15.] 

261. S.  68  {B)— Pastoral  holding.]  Where  the  agree- 
ment for  the  letting  of  a  holding  of  172  acres  cohtained  a 
provision  that  the  tenant  was  not  to  break  up  more  than  eight 
acres,  and  not  to  remove,  or  allow  to  be  removed,  any  hay,  the 
holding  was  held  to  be  a  pastoral  holding.      Harfur  v.  Davibs 

[C.  A.  XVI.  M.  338 

262. S.  68   {3)— Land  let  for  purposes   of  pasture] 

Where,  imder  an  agreement  of  tenancy  of  a  holding  consisting 
of  328a.  3r.  27p.  (statute  measure),  the  tenant  was  prohibited 
from  breaking  up  or  converting  into  tillage  any  portion  of  the 
land,  except  15  acres  (Ir.),  but  was  not  thereby  distinctly 
bound  to  devote  the  remainder  to  purposes  of  iMWturage,  nor 
to  consume  on  the  farm  any  hay  grown  thereon: — Heldf  that 
the  holding  was  not  "  let  to  be  used  wholly  or  mainly  for  the 
purposes  of  pasture,"  within  sec.  58  (3)  of  the  Land  Law  Act, 
1881.  Westropp  v.  Elligott  (XVIII.  61),  followed.  Gltnk  v. 
BL088B  -  -  -  L.  C.  XVIII.  72 

263. 8.  68  {S)—Land  let  to  be  used  for  pasture,]  Where 

the  tenant,  a  grazier,  held  his  lands  under  the  terms  of  an 
expired  lease,  which,  though  it  contained  a  covenant  on  the 
part  of  the  lessee  not  to  till  at  any  time  more  than  four  acres, 
yet  did  not  contain  any  covenant  that  the  land  was  '*  let  to  be 
used  wholly  or  mainly  for  the  purpose  of  pasture,"  and  did 
not  contain  a  description  c^  the  land  either  as  "  x^^ture  land," 
as  "meadow  land,"  or  as  "arable  l&nd":— Held,  that  grazing 
was  the  purpose  for  which  the  land  was  let  to  the  grazier  to  be 
used,  and,  that  being  so,  the  holding  was  excluded  from  the 
operation  of  tlie  Act  by  virtue  of  sec.  58  (3).    Kellt  v.  D'Arct 

[li.  Sub-C.  XIX.  24,  44 

264. S.  68  (3)  {€i— Holding  let  to  be  used  wholly  or 

mainly  for  purpose  of  pasture — Onus  of  proof — Questiony  how 
far  affected  by  custom  and  course  of  good  husbandry.]  Grass 
land,  let  under  a  lease  which  does  not  contain  any  clause  or 
covenant  prescribing  how  the  land  is  to  be  used  by  the  tenant, 
is  not,  in  the  absence  of  any  evidence  of  a  custom  to  maintain 
such  land  as  pasture,  or  of  its  being  contrary  to  the  course  of 
good  husbandry  to  break  up  or  meadow  such  land,  a  **  holding 
let  to  be  used  wholly  or  mainly  for  the  purpose  of  pasture," 
within  sec.  58  (3)  (♦).  The  onus  of  proof  lies  upon  the  iMirty 
desiring  to  bring  land  within  the  exception  contained  in 
these  sub-sections  to  show  that  such  land  has  been  "  let  to  be 
used  wholly  or  mainly  for  the  purjxwe  of  pasture."  Certain 
lauds  were  let  under  lease  containing  covenants,  on  the  part 
of  the  tenant,  that  he  w^ould  till  and  use  the  lands  in  a  good 
and  husbaudlike  manner,  and  in  due  and  regular  course  of 
good  husbandry,  and  that  he  would  not,  without  the  consent 
of  the  landlord,  break  up  or  have  in  tillage  in  any  one  year 
more  than  a  proportion  equivalent  to  above  one-fifth  of  the 
whole.  On  the  expiration  of  the  lease  the  landlord  brought 
an  action  of  ejectment,  relying  upon  the  provisions  of  sec.  58 
(3)  of  the  Land  Law  Act,  1881,  on  the  ground  that  the  land 
was  "let  to  be  used  wholly  or  mainly  for  the  purxx)se  of 
pasture,"  and  tliat  the  defendant  was  thereby  precluded  from 
availing  himself  of  that  statute  as  a  defence.  At  the  trial 
evidence  was  given  that  the  lands  liad  always  during  the  lease 
been  xised  as  a  pasture-farm ;  that  not  more  than  about  one- 
fifth  had  ever  been  broken  up  at  one  time ;  that  the  tenant  had 
frequently  meadowed  about  20  acres  of  the  lands  and  some- 
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times  sold  the  hay,  and  that  he  had  used  the  farm  as  a  dairy- 
farm.  The  judge  having  on  this  evidence  directed  a  yerdict 
for  the  defendant:— ffe/<f  (Lord  Fitzgerald  dubitante\  affirm- 
ing the  decision  of  the  Court  of  Appeal  and  of  the  Divisional 
Court,  that  the  verdiot  was  rightly  directed,  inasmuch  as  there 
w^as  nothing  either  in  the  words  of  the  demise,  or  in  the 
custom  of  the  locality,  or  in  the  requirements  of  a  due  and 
regular  course  of  good  husbandry,  to  prevent  the  demised  lands 
being  meadowed,  such  non-excluded  use  of  the  whole  lands  as 
meadow-land  showing  that  the  land  was  not  "  let  to  be  used 
wholly  or  mainly  for  the  purix)se  of  pasture."  Per  Lord 
Fitzgerald: — The  onus  of  showing  that  the  case  came  within 
the  exception  in  sec.  58  (3)  lay  on  the  plaintiff,  and  the  plaintiff 
having  failed  to  sustain  this  issue  it  was  proper  that  the  de- 
fendant should  succeed  on  his  possession.  Sed  semble,  there 
was  evidence  to  go  to  the  jury  as  to  whether  the  land  was  let 
wholly  or  mainly  for  the  pmpose  of  ixisture,  and  that  question 
ought  to  have  been  submitted  to  them.  O'Brien  r.  White 
(XVIIL  24);  Clcary  v.  Gaseoignc  (XVIII.  26  note);  and 
Harpur  v.  Davies  (XVL  M.  339),  discussed.  Wbstbopp  r. 
Elligott 

[C.   P.  D.  XVII.  M.  162;    C.  A.  XVII.  3f.  451; 
H.  L.  XVIII.  61 

266. 8.  68  {4i)— Holding  for  purpose  of  pasture  under 

original  letting — Subsequent  user  for  purpose  of  tillage.] 
Where  it  appeared  that  the  holding  of  a  tenant^  who  sought  to 
have  a  judicial  rent  fixed,  had  been  originally  let  to  the 
tenant's  husband  for  grazing  purposes,  and  had  not  been  tilled 
or  meadowed  by  her  husband  without  the  original  landlord's 
consent;  but  afterwards,  since  1875,  when  the  present  land- 
lord entered  on  the  inheritance,  his  consent  was  not  asked, 
and  a  ]X)rtion  of  the  lands  were  of  late  years  kept  in  tillage : — 
Held,  tliat,  in  the  absence  of  evidence  of  any  new  arrangement 
or  alteration  <^  the  original  letting  having  been  made  hy  the 
present  landlord,  the  holding  oame  within  the  Land  Iaw 
Act,  1881,  6.  58  (4),  as  being  let  to  be  used  wholly  or  mainly 
for  the  purposes  of  pasture;  and  that  the  application  to  fix 
a  judicial  rent   should  be  refused.    Molont  v.   Dbljindbx 

[Q.  8.  XVI.  38 

266. 8.  68  {4)— Holding  for  pastoral  purposes— Con- 

trtiet  of  letting— Implied  terms.]  Though  a  holding  may  not 
have  been  let  under  a  formal  written  agreement  for  ''pastoraP 
purposes,  the  Court  will  imply  such  a  term  if  the  acts 
of  the  parties  clearly  indicate  such  a  contract.  What  will 
be  held  to  constitute  such  an  implied  contract  considered  ? 
DuNLOP  V.  Little    -  -  -    Ii.  Sub-G.  XVIII.  17 

267 S.  68  {4)— Pasture  holding— Two  holdings  vorhd 

together.]  Where  the  tenant  held  under  different  landlords 
two  islands  which  he  worked  together,  a  fair  rent  was  fixed, 
following  Healy  v.  Cloneurry.  (Mac  D.  R.  162.)  O'Sullivas 
V.  Devonshibe       -  L.  Sub-O.  XXVII.  M.  112 

268. 8.  68  {6)— Labourers*  or  servants'  ht^dingt.]     A 

tenant  of  a  forge  and  house,  at  a  rent  of  £2  5s.,  had  privileges 
on  the  landlord's  farm,  and  did  the  ironwork  thereon  for  a 
certain  payment  Some  of  the  privileges  were  given  up  and  a 
field  was  given  to  the  tenant  at  a  rent  of  £2: — Held^  that  the 
tenancy  came  within  the  exception  in  sea  58  (5).  McCarthy 
V.  Coleman       -  -     L.  Sub-C.  XXIV.  If.  560 

269. 8.  68    (7) — Letting    for  temporary  eonrenience — 

Power  to  resume  portion  for  building  purposes.]  M.  was 
tenant  of  65  acres  under  a  lease  containing  a  covenant  enabling 
the  landlord  to  resume  any  portion  (not  exceeding  5  acres)  of 
the  holding  for  building  purposes  i^Hdd,  that,  as  the  portion 
affected  by  the  covenant  did  not  comprise  a  substantial  part  uf 
the  holding,  the  tenant  was  entitled  to  have  a  judicial  rent 
determined.  The  fact  that  no  definite  portion  of  the  holding; 
is  indicated  by  the  covenant  must  be  taken  into  consideration. 
Butterly  v.  Carrol  (26  L.  R.  Ir.  93)  and  Leonard  r.  St  Leger 
Barry  (Mao  D.  240)  distinguished.    MoONET  v.  Willcocks 
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870. 8.  68  (7)— Letting  during  continuance  in  any  oMce, 

appointment,  or  employment.]  Upon  an  application  by  the 
widow  of  a  tenant  who  had  been  guccesaively  coachman  and 
land  steward  of  the  landlord  during  the  entire  term  of  his 
tenancy,  to  fix  a  fair  rent  on  the  holding  so  held  by  her  deceased 
husbaiid,  who  died  in  October,  1883,  the  widow  offered  no 
ovidenco  as  to  the  tenns  of  the  letting  to  her  husband,  but  the 
landlord  swore  that  there  was  a  verbal  agreement  that  "  if  at 
any  time  the  tenant  left  his  service  he  would  give  him  up  the 
land  and  house"  i—Hdd,  that  the  late  tenant  held  liis  holding 
during  his  continuance  in  an  office,  appointment,  or  employ- 
ment, and  that  his  widow,  not  having  been  accepted  as  tenant 
after  her  husband's  decease,  was  not  tenant  within  the  meaning 
of  the  Act.    MooNEY  r.  Madden         I«.  Sub-C.  XIX.  43 

271. S.  68  (7) — Letting  for  temporary  convenience  or  to 

meet  temporary  necessity.]  An  agreement  for  two  years 
certain  contained  a  clause  enabling  the  lessor  to  resume  pos- 
session on  a  six  months'  notice  after  that  time,  if  for  any 
reatiou  he  wished  to  have  the  lands  again  in  his  possession.  A 
notice  to  fix  a  fair  rent  was  served  by  the  tenant,  and  a  cross- 
notice  to  resume  possession  was  served  by  the  landlord : — Heldy 
that  the  letting  was  within  the  exception  to  sec.  58  (7),  and  the 
notice  to  fix  fair  rent  was  dismissed.  The  notice  by  the  land- 
lord to  resume  possession  was  also  dismissed.  Crawford  v. 
Taggabt  -    Ii.  Sub-C.  XVIII.  42 

273. S.  68  ^^Lciting  for  temporary  convenience.]    A 

declaration  in  a  lease  or  agreement  that  the  letting  "  was  made 
to  meet  the  temporary  convenience  of  the  landlord  "  will  not 
operate  as  an  estoppel  in  a  case,  where  the  tenant  challenges 
the  truth  and  bona  iides  of  such  a  recital ;  and  parol  evidence 
ad  to  circumstances  attendant  on  the  execution  of  the  instru- 
ment will  then  be  admitted.      Goudt  r.  Matthews 

[d.  S.  XXII.  64;   Ii.  0.  XXIV.  106 

273. 8.  68  ^—Letting  for  '*  temporary  convenience  or  to 

mitt  temporary  necessity  of  tencmtj'^  A  holding,  formerly 
portion  of  glebe  lands,  taken  by  tenant  as  incoming  in- 
cumbent of  parish,  from  the  outgoing  incumbent,  who  had 
shortly  previously  purchased  the  fee,  was  held  to  be  within  the 
exception  of  sea  58,  sub-sec.  7.      Hutchinos  v.  Crossleagh 

[Ii.  8ub-C.  XVIII.  92 

274. 8.  68  (7) — Letting  for  temporary  convenience — New 

arrangement  by  parol  since  passing  of  Act.]  A  holding  con- 
tauiiug  2aL  Ir.  16p.  statute  was  set  to  a  tenant  by  written 
agreement  for  a  term  of  5  years  certain,  at  £6  per  annum. 
(>n  the  termination  of  the  term  the  tenant  was  allowed 
to  remain  on  at  £5  a  year,  pursuant  to  a  verbal  arrangement 
by  which  he  bound  himself  to  give  up  the  holding  to  the  land- 
lord at  any  time  reciuired:— JSfcW,  that  the  arrangement  of 
1882  was  not  a  "new"  letting  since  passing  of  Act,  which 
^ec.  58  (7)  reciuired  to  be  in  writing,  but  had  relation  to  the 
original  letting  of  1877,  which  was  one  for  temporary  con- 
venience of  landlord ;  and  that,  accordingly,  under  sea  58  (7), 
notice  to  have  fair  rent  fixed  in  respect  of  holding  could  not 
be  entertained.    Clarke  r.  Steele    -      Ij.  8ub-C.  XX.  18 

276. 8.   68   (7) — Letting   for   temporary   convenience — 

Chancery  letting  —  Sub-tenancy^  determination  of.]  Where, 
pending  a  Ohanoeiy  cause,  the  Court  makes  a  letting  of  a  hold- 
ing to  a  tenant  from  year  to  year,  of  which  the  tenant  makes  a 
sub-letting,  such  sub-tenancy  determines  with  the  tenancy  on 
the  termination  of  cause ;  and  a  sub-tenant*s  application,  pend- 
ing the  cause,  to  have  fair  rent  fixed,  should  therefore  be  dis- 
missed.    Shea  r.  M'Gillicx:ddt       I<.  Sub-C.  XVII.  104 

^9- 8.  68    (7) — Letting   for  temporary   convenience^ 

Tenancy  from  year  to  year  by  way  of  mortgage.]  Where  tenan- 
c-iei  from  year  to  year  were  created  in  consideration  of  certain 
•uins  of  money  being  advanced  to  the  landlord ;  and,  under 
agreements  in  writing,  it  was  provided  that  the  tenancies  might 
be  determined  at  any  time  on  six  months'  notice  being  given  by 
either  party ;  and  on  repayment  of  the  sums  so  advanced,  but 
not  otherwise: — Held,  that  the  tenants  were  in  occupation 
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merely  as  mortgagees,  and  were  not  entitled  to  have  fair  rents 
fixed  or  statutory  terms  established  in  the  holdings.    Cunnt  v. 
Meagher.    Britton  v,  Meaober 

[Ii.  Sub-C.  XVIII.  8;  Ii.  C.  XIX.  36 

277. S.  68  (7) — Letting  for  *'  temporary  convenience"--^ 

'*  Yearly  tenancy  " — Setting  aside  originating  notice — Right  of 
appeal.]  Within  a  couple  of  months  after  the  expiration  of  the 
la^^t  of  a  series  of  leases,  and  while  the  tenant  continued  to  over- 
bold, the  landlord  stated  tliat  he  required  the  land  for  building 
purpojes,  but  the  tenant  having  urged  that  if  possession  were 
resumed  he  would  be  a  heavy  loser,  as  he  had  highly  manured 
the  land,  the  landlord  replied  that  he  might  keep  the  land  until 
he  had  exliausted  the  manure.  The  amount  of  the  rent  to  be 
payable  was  not  fixed,  the  landlord  requiring  more  and  the 
tenant  less  than  the  amount  under  the  lease.  The  tenant,  with 
the  landlord's  consent,  continued  in  possession  thus  for  three 
years,  and  from  time  to  time,  after  two  years,  i)aid  various  sums 
as  and  towards  rent,  but  still  without  any  settlement  of  what 
should  be  the  amount.  On  appeal  from  an  order  of  the  Land 
Commission,  refusing  to  set  aside  an  originating  notice  to  fix  a 
fair  rent  for  the  holding :  — Hetd,  that,  whether  a  yearly  tenancy 
had  been  created  or  not,  the  letting  was  for  "the  temporary 
convenience  "  of  the  landlord  or  tenant  within  the  meaning  of 
sec.  58  (7)  of  the  Land  Law  Act,  1881  (44  &;  45  Vic,  c.  49).  Per 
Fitzgibbon,  L.J. :  The  temporary  convenience  or  temporary 
necessity  which  excludes  a  tenant's  claim  may  be  existing  **  for  a 
time  "  compatible  not  only  with  a  tenancy  at  will,  or  a  tenancy 
less  than  a  tenancy  from  year  to  year,  under  sec.  69  of  the  L. 
and  T.  Act,  1870,  but  also  under  both  that  Act  and  the  land 
Law  Act,  1881,  subject  to  the  restriction  as  to  written  evidence 
with  a  tenancy  from  year  to  year  or  for  life  or  lives.  Though 
circumstances  were  here  shown  which,  if  unexplained  or  un- 
qualified by  the  other  facts,  might  afford  presumptive  evidence 
of  a  tenancy  from  year  to  year,  they  had  been  so  explained  and 
qualified,  and  there  was  no  sufficient  evidence  to  sustain  the  find- 
ing of  the  Court  below  that  a  tenancy  from  year  to  year  existed 
in  the  holding ;  nor  was  the  Court  debarred,  under  the  circum- 
stances, from  reversing  the  decision  as  being  upon  a  question 
of  fact,  the  question  largely  depending  on  legal  consideratious. 
Montgomery  v.  Montgomery  (XIV.  1),  applied.  Eiffe  v. 
M'Kenna  -  .  .  -        C.  A.  XVI.  39 

278. S.   68   (7) — Temporary  convenience — Fair  rent — 

Nonragricullural  holding— Onus  probandi.]  Where  an  agree- 
ment in  writing  for  a  yearly  letting  executed  in  1878  contained 
covenants  by  the  tenant  to  cultivate  the  holding  of  three  acres 
in  a  husbandlike  way,  and  a  covenant  not  to  claim  any  of  the 
benefits  of  the  Landlord  and  Tenant  (Ireland)  Act  of  1870,  and 
on  the  hearing  of  the  tenant's  apjilication  to  have  a  fair  rent 
fixed  under  the  Land  Law  (Ireland)  Aot,  1881,  where  the  land- 
lord alleged  that  at  the  date  of  the  letting  he  verbally  in- 
structed the  tenant,  who  was  then  his  solicitor,  to  prepare 
an  agreement  for  a  letting  for  a  temporary  convenience,  wliieh 
evidence  was  not  expressly  contradioted  by  tlie  tenant :  — Held, 
that  the  onus  lay  on  the  tenant  as  such  solicitor,  notwithstanding 
the  covenants  in  the  agreement,  to  satisfy  the  Court  that  the 
holding  was  within  the  provisions  of  the  Land  Law  (Ir.)  Act,. 
1881.  Heldf  also,  that  three  acres,  cultivated  and  worked 
by  the  tenant  in  connection  with  other  lands  of  six  acres,  but 
on  which  three  acres  he  did  not  reside,  were  not  within  the 
provisions  of  the  Land  Law  (Ir.)  Act  as  a  holding  agricultural 
or  iiastoral,  or  partly  agricultural  and  partly  pastoral.  Douglas 
V.  Allen  (XXVI.  41),  followed.    Crookshank  v.  Law 

[C.  A.  XXVII.  2 

279. S.  68   (7) — Temporary  convenience — Covenant  in 

lease  entitling  landlord  to  resume  possession  for  building  pur- 
poses—Incident  of  subsequent  tenancy  from  year  to  year.]  A 
lease,  which  expired  in  1870,  contained  a  covenant  entitling 
the  landlord  to  resume  possession  of  the  holding  or  any  part 
thereof  during  the  term  for  building  purposes: — Heldy  that 
the  subsequent  tenancy  from  year  to  year  was  not  subject  to 
the  condition  as  to  temporary  convenience,  and  that  a  fair  rent 
should  be  fixed.    M'ArLAi 
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280. S.  68  {9)—0lebe  lands.]    A.  granted  to  B.  and  his 

Bucoessors,  as  Archdeaoon  of  the  Cathedral  Church,  20a.  (IriBh), 
part  of  certain  lands  of  H.,  to  be  held  by  him  and  them  for 
ever  as  the  glebe  of  the  parish.  B.'s  successor  let  the  lands 
to  C,  who  served  an  originating  notice  to  fix  a  fair  rent.  Sub- 
sequently the  lands  vested  in  the  Irish  Land  Commission, 
against  whom  the  proceedings  were  continued: — Held,  that 
the  lands  were  glebe  lands  within  s.  58  (9),  and  that  C.  could 
not  Iiave  a  fair  rent  fixed.    Jordan  r.  Irish  Land  Comuission 

[L.  C.  XXVII.  M.  647 

281. S.  60 — ^Bule  Z9— Landlord  a  minor— Guardian 

not  served — Recording  of  notice — First  occasion  of  sitting  of  the 
Court  J]  Where  the  guardian  of  a  minor  landlord  wa^  not 
served  with  the  originating  notice,  leave  to  treat  the  case  as  a 
recorded  case  was  refused.    Bethell  v.  Waddbll 

[L.  0.  XVIII.  M,  40 

S.  6     (6)— Right  to  game  -  -  XXV.  36 

See  Game.    ♦. 

—  S.  6  (6)— Summons  by  landlord  for  trespass       XXIV.  6 

See  Game.    6. 
S.  6  (6)-Turbary-Soa     -  -  -  XVI.  30 

See  Landlord  and  Tenant— Easement.    2. 
Ss.  6,  8  (3)— Deduction  of  Grand  Jury  cess     XVII.  85 

See  Landlord  and  Tenant  (Ireland)  Act,  1870.    207. 

—  S.  8  (6) — Specific  i)erformance  of  agreement    XXIV.  44 

See  Specific  Performance.    7. 
S.  8  (lO)— Fine        -  -         XXVI.  M,  432 

See  Redemption  of  Rent  (Ireland)  Act,  1891.    9. 

88. 8, 13,  60— Application  to  stay  order  for  final  judgment 

[XV.  90 

Sec  Practice— Judgment.    20. 

Ss.  8,  21— Lease  for  lives— Evidence  of  existence  ol cestui 

que  vie  -  -  -  -  XVIII.  Ill 

See  EvBDENCB.    6. 
8.  21— Present  tenant        -  -  -  XXI.  48 

Sec  Landlord  and  Tenant— Ejectment— Ovehhold- 

INQ.     7. 

8.  21— Agreement  for  a  lease— Part  performance 

[XVII.  76 

See  Frauds,  Statute  of.    2. 
S.   22—  -  -  -  -  XXVI.  M.  612 

See  Grand  Jury— Cess.    7. 
S.  24— Purcliase  by  tenants         -  -       XXIII.  86 

See  Land  Purchase  Acts.    1. 
S.  61— Costs  ...  -         XVII.  73 

See  Landlord  and  Tenant  (Ireland)  Act,  1870.    162. 
8.  67— Present  tenant         -  •  -  XVI.  67 

Sec  Evidence.    7. 

LAKD  LAW  (IBELAlirD)   ACTS,  1881,  1887. 

1. Act,  1881,  88.  2,  21,  67— Act,  1887,  8.  l—Suh- 

Jitting — Consent  in  writing — Assignment  contrasted  tcith  sub- 
letting— Effect  of  assignment  recognising  sub-tenancies — Leave 
under  Sub-letting  Act — Waiver  in  accordance  tcith  statute— N etc- 
sub-letting s  and  re-sub-letting s — Grouping  of  sub-tenancies — 
Triviality.']  Tlie  tenant  who  was  assignee  of  a  lease  made  in 
1828  for  thirty-one  years  or  two  lives,  served  an  originating 
notice  to  fix  a  fair  rent.  There  were  seven  sub-tenants  on  the 
holding.  Three  of  these  were  sub-tenants  in  occupation  at  the 
time  of  the  assignment  in  1878.  Three  others  were  new  tenants, 
to  whom  the  assignee  had  sub-let  portions  that  were  in  sub- 
tenancies in  1878,  and  one  sub-letting  was  new  in  all  respects. 
Tlie  assignment  recognised  the  sub-letting  then  subsisting:  — 
Heldy  that  the  originating  notice  should  be  dismissed  on  the 
ground  of  the  tenants  not  being  in  bond  fide  occupation  of  the 
holding.    Wakefield  v.  Robinson  C.  A.  XXVI.  109 

2 Act,  1881,  88.  2,  68  (1)— Act,  1887,  88. 1,  ^—Sub- 
letting — Triviality  —  Mountain  —  Pastoral  holding — Ordinary 
agricultural  farm.]    Land  taken  for  "  agricultural  purposes  "  is 
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within  the  Act.  A  holding  consisted  of  781  acres,  of  which  45 
acres  were  arable ;  and  of  these  45  acres  7  acres  3  roods  were 
sub-let : — Held^  that  the  application  to  fix  a  fair  rent  should  be 
dismissed.    Baker  v,  Bakeb 

[L.  Sub-0.  XXVII.  M.  269 

3 Act,  1881,  88.  4,  8,  21,  22,  67— Act,  1887,  a.  l-~ 

Lease  made  between  2Znd  August,  1881,  and  January,  1883,  of 
holding  in  which  tenancy  existed  at  former  date — Right  of 
lessee  to  apply  to  have  fair  rent  fixed — Amendment  of  origina- 
ting notice — What  amounts  to  contract  which  will  exclude  tenant 
from  benefit  of  Act  of  1881 — Present  tenant.]  The  tenant  of  a 
holding,  the  Poor  Law  value  alone  of  which  is  not  leas  than 
£150  i)er  annum,  who  has  by  writing  under  his  hand  entered 
into  an  agreement  for  a  lease,  between  the  22nd  of  August, 
1881,  and  the  1st  of  January,  1883,  and  in  which  holding  a 
tenancy  existed  on  21st  August,  1881,  is  not  entitled  to  apply 
to  the  Court  to  have  a  fair  rent  fixed  under  the  Act  of  1881, 
where  the  agreement  contains  covenants  by  the  tenant  incon- 
sistent with  such  an  application.  A  covenant  to  pay  a  fixed 
rent  for  thirty-one  years  is  inconsistent  with  an  applicatioQ  to 
the  Court  to  fix  the  r^ut :—Semble,  there  may  be  a  "present 
tenant "  who  is  not  entitled  to  have  a  fair  rent  fixed :  and  a 
tenant  who  has  contracted  himself  out  of  some  of  the  pro- 
visions of  the  Act  of  1881  may  be  a  present  tenant  and  entitled 
to  apply  to  the  Court  to  establish  his  right,  as  such,  to  any 
benefits  conferred  by  that  Act,  from  which  he  has  not  shut 
himself  out  by  the  provisions  of  his  contract.  Ronaldson  r. 
La  Touche         .  -  -  .       G.  A.  XXIII.  21 

4. Act,  1881,  88.  6,  21— Act,  1887,  8. 1— Leaseholder 

— Present  tenant — Determining  judicial  rent — Resumption  of 
holding  by  landlord  as  residence  for  himself.]  Where  there 
were  applications  by  the  tenant,  who  held  under  a  lease,  to 
have  a  judicial  rent  determined,  and  by  the  landlord  for  re- 
sumx>tion  of  the  holding  as  a  residence  for  himself: — Held^ 
on  the  construction  of  the  Acts,  that  the  landlord's  application 
should  be  refused.    Hanlet  v.  Carroll 

[L.  Sub-0.  XXIII.  48 

6. Act,  1881,  8.  7— Act,  1887,  8.  l-^udieial  rent^ 

Improvements — Predecessor  in  title— Purchaser  of  tenancy  from 
year  to  year  accepting  lease — Improvements  specified  in  demise.] 
The  case  of  Adams  v.  Dunseath  (XVI.  59),  has  not  decided  that 
the  taking  of  a  lease  by  a  tenant  precludes  him,  in  baring  a 
a  judicial  rent  determined,  from  being  regarded  as  having 
an  interest  in  buildings  or  other  improvements  previously 
made  by  him  or  his  jjredecessor  in  title.  Whether  the  tenant 
in  such  a  case  has  given  up  his  right  to  improvements  is  a 
matter  to  be  determined  by  considering  the  transactions  and 
circumstances  appearing  in  the  particular  case.  Walsh  r. 
Limerick  -  -  -  -         L.  C.  XXHI.  17 

6 Act,  1881,  8.  8— Act,  1887,  8.  1— Receiver's  fees 

payable  under  lease.]  Where,  in  addition  to  rent,  a  further 
sum  is  reserved  by  lease  as  and  for  receiver's  fees,  and  not 
as  a  penalty,  upon  a  judicial  rent  being  fixed  by  the  Land 
Commission  uix)u  the  holding  such  judicial  rent  is  the  total 
rent  payable  by  the  lessee,  and  no  additional  dalm  can  be 
made  for  receiver's  fees.  (By  Andrews,  J.)  Pakekhax  r. 
Williamson         ....         XXVI.  jf.  804 

7. Act,  1881,  88.  8,  21— Act,  1887, 8. 1-^Effcet  of  fair 

rent  order  on  agreement  in  lease  by  tenant  to  pay  interest  on 
improvements— Landlord  and  Tenant  {Ir.)  Act,  1870,  *.  L] 
A  landlord  executed  some  improvements  on  the  holding 
of  his  tenant,  who  held  under  a  lease,  and  the  tenant  cove- 
nanted to  pay  interest  on  the  sum  expended  during  the  con 
tinuance  of  the  lease.  On  a  fair  rent  being  fixed  :—Hdd,  that 
the  fair  rent  order  placed  a  rent  on  the  improvements  and 
precluded  the  landlord  from  claiming  compensation  there- 
for.   (By  Johnson,  J.)    Blood  v.  Shbeht 

[N.  P.  xxvu.  as 

8 Act,  1881, 88. 8  (1),  67— Act,  1887,  8.  ^— Lease  for 

lives  expiring  in  March,  1881—Oceuption  in  lieu  of  cmblcmcntM 
—Agreement  for  lease  prior  to  1st  Jan.,  1883,  not  executed  tiil 
April,  1884.]    A,  holding  under  lease  for  three  lives  which 


(281) 


DIGEST  OF  CASES. 


(  282  ) 


IjAJX-D  IfAW  (IHELAITD)  ACTS,  1881,  1887.-fw««««l 
expired  in  Maroh,  1881,  continued  in  occupation,  and,  in 
September,  1882,  entered  into  an  agreement  for  a  new  lease 
for  thirty-five  years  from  March,  1881.  The  lease  was  not 
executed  till  2nd  April,  1884,  when  two-and-a-lialf  years' 
rent  was  paid  by  A  in  respect  of  his  prior  occupation.  A. 
served  his  originating  notice  under  the  Act  of  1887: — Held, 
(1)  that  as  the  making  of  the  lease  of  April,  1884,  was  not 
deferred  with  the  object  of  defeating  the  provisions  of  the 
Act  of  1881,  A  was  not  entitled  to  have  a  fair  rent  fixed 
under  the  Act  of  1887;  (2)  that  A  could  not  maintain  an 
originating  notice  imder  the  Act  of  1881,  inasmuch  as  no 
tenanpy  existed  in  the  holding  on  the  22nd  August,  1881,  his 
occupation  being  in  lieu  of  his  right  to  emblements  under 
23  *  24  Via,  o.  150,  s.  34.    M'Oullaoh  r.  Batt 

[li.  0.  XXIV.  52 

9 Act,  1881,  8.  8  (6)— Act,  1887,  a.  29— Fixing  ^a»> 

rent  by  agreement — Period  when  fixed — DeUe  of  agreement,  or  of 
its  being  Med.]  Where  an  agreement  between  a  landlord  and  a 
tenant  in  accordance  with  the  provisions  of  sec.  8  (6)  of  the 
lAnd  Law  (Ir.)  Aot,  1881,  was  executed  in  1885,  and  filed  in 
Court  in  1886,  the  rent  is  to  be  token  as  fixed  in  1885,  and  not 
as  fixed  in  1886,  so  that  the  tenant  may  claim  the  benefit 
of  the  statutory  reduction  of  rent  so  fixed,  conferred  by  the 
29th  sea  of  the  Land  Law  (Ir.)  Act,  1887.  (By  Palles,  C.B.). 
Church  v.  MToylb         -  -  Cir.  Cas.  XXII.  86 

10 Aot,  1881,  88.  8  (6),  40— Act,  1887,  s.  29— Agree- 

mrnt  to  refer  quettion  of  fair  rent  to  arbitration — Filing 
award  in  Court — Statutory  abatement t  on  judicial  rents — Es- 
toppel in  pais — Speeiie  performance.']  Tenants  agreed  with 
their  landlord  to  submit  the  question  of  "  fair  rent "  on  their 
holdings  to  arbitration,  such  rent  to  be  the  rent  for  fifteen  years 
as  if  it  were  a  judicial  rent,  and  an  agreement  and  declaration 
fixing  such  rent  to  be  filed  in  manner  defined  in  the  Act  of 
1881.  The  award  was  published,  but  no  agreement  and 
declaration  was  filed.  The  landlord  was  not  asked  for,  but  did 
not  allow,  the  statutory  abatements  under  section  29 
of  the  Act  of  1887.  In  1889  the  tenants  served  originating 
notices  to  have  fair  rents  fixed:— JSTe/cZ,  that  the  fact  that 
such  statutory  abatements  had  not  been  allowed,  went,  with 
other  acts  of  the  landlord,  to  preclude  him  from  now  relying 
upon  the  submission  and  award  in  opposing  the  origina- 
ting notices.    Woodside  v.  M asset  0.  A.  XXV.  69 

U Act,  1881,   8.  8   (10)— Act,  1887,   8.   1—Fine.] 

Where  a  tenant  l»as  paid  a  sum  of  money  as  a  fine  to  the  landlord 
on  Uldng  out  a  lease  of  the  holding,  he  is  entitled  to  considera- 
tion for  such  payment  when  apjplying  to  have  a  fair  rent  fixed. 
Noble  v.   Bbady  -  Ii.  Sub-C.  XXVI.  M.  348 

Ig. Act,  1881,  88.  8,  60— Act,  1887,  8.  29— When 

rent  ixedJ]  A  notice  to  have  a  fair  rent  fixed,  recorded  under 
sec.  60  of  the  Act  of  1881,  was  heard  before  the  Sub-Commission 
in  January,  1883,  and  by  the  Land  Commission  in  June, 
USMi—Held,  that  for  the  purpose  of  sec.  29  of  the  Act  of 
isrr,  the  rent  was  "  fixed  "  by  order  of  the  Sub-Commissioner, 
and  the  tenant  was  entitled  to  the  abatement  appropriated  to 
tbat  year  under  the  gazette  notice.  (By  Holmes,  J.)  Law  v. 
HiNNAMOX  -  -  -  -    Cir.    Cas.    XXIV.   9 

18 Act,  1881,  88. 16,  21— Aot,  1887,  8. 1— Determina- 
tion of  judicial  rent— Sub-demise  by  lessee."]  Where  a  tenant 
held  under  a  lease  dated  1803,  which  was  executed  to  a  former 
t«uint,  who  in  1879  executed  a  sub-demise  of  two  roods  to  N. 
for  the  same  term  for  which  the  sub-lessor  held  it:— ffeld^ 
tUat  the  tenant  was  entitled  to  have  a  fair  rent  fixed.  Bbown 
r.  Cbohmellik       -  -  Ii.  Sub-0.  XXII.  M.  644 

14 Act,  1881,  8.  21— Act,  1887,  8.  1 — Resumption  by 

landlord  as  residence  for  son — Notice  served  after  expiration 
of  Uase."]  The  final  clause  of  sec.  1  of  the  Act  of  1887  does  not 
aiTply  to  a  case  where  the  lease  has  already  expired,  x^rior  to 
the  service  of  notice  of  intention  to  resume  possession ;  and 
where  the  Court  is  satisfied  that  the  intention  is  bond  Me,  an 
order  for  resumption  can  be  made.    Mehafpet  v.   Pollock 

[L.  C.  XXIV.  106 


LAND    LAW  (IRELAND)  ACTS,   1881,   1887-«m«ii«c<f. 

16 Act,  1881,  8. 21— Act,  1887, 8.1— Leow   fw  term 

of  more  than  99  years  determinable  on  a  death — Chattel  real- 
Meaning  of  ^'expiring  within  99  years*^—" Lease  for  life  or 
lives.'']  A  lease  existing  in  1881,  for  a  term  however  long, 
which  is  determinable  on  the  demise  of  a  life  or  lives  then  in 
being,  is  withm  sec.  1  of  the  Land  Law  Act,  1887.  A  tenant 
was  lessee  "  for  the  full  term  of  150  years,  provided  the  lives 
of  A  B.  and  C,  or  the  life  of  any  of  them,  so  long  continue, 
and  from  and  after  the  decease  of  the  survivor  for  and  during 
so  much  as  may  then  remain  unexpired  of  the  term  of  31 
years"- A.  being  still  alive:— J?cW,  that  the  phrase  "leases 
expiring  within  99  years"  means  leases  which  may  expire, 
or  are  capable  of  expiring,  not  such  as  must  expire, 
within  99  years;  and  that  the  lease  in  question  was  a  lease 
"expiring"  within  the  meaning  of  the  phrase.  Per  Barry, 
L.J.  The  lease  in  question,  though  in  name  technically 
different,  is  **a  lease  for  a  life  or  lives  existing  in  1881, 
without  a  concurrent  term"  within  the  meaning  of  sec.  1  of 
the  Land  Law  Aot,  1887.    Bangor  v.  Fitzsimons 

[0.  A.  XXV.  2 

16. Act,  1881,  8.  21-JLct,  1887,  8. 1— Application  by 

lessee  to  ilx  fair  rent — Subsequent  bankruptcy  of  lessee— Bonii 
fide  occupation.]  The  assignees  of  a  lessee,  who,  after  his 
application  to  liave  a  fair  rent  fixed  had  been  made,  but  before' 
it  was  heard,  was  adjudicated  a  banlurupt,  can  have  it  fixed. 
Cummins  (assignees  of)  v.  Porter     L.  0.  XXVI.  M.  420 

17 Act,  1881,  8.  21— Act,  1887,  s.  1— Lease  by  life 

tenant  for  his  own  life— Application  to  determine  judicial  rent.] 
The  effeot  of  sea  1  of  the  Aot  of  1887  is  merely  to  ante-date  or 
anticipate  the  point  of  time  at  which  the  application  to  have  a 
judicial  rent  determined  could  be  made  by  a  lessee,  who  (save  for 
the  fact  that  his  lease  would  not  expire  within  the  limited  period) 
would  be  entitled  to  the  benefits  of  sec.  21  of  the  Act  of  1881. 
Where  a  tenant  for  life  made  a  lease  of  lands  for  his  own  life,  and 
the  lessee  (the  lessor  being  still  alive)  served  aA  originating  notice 
to  have  a  judicial  rent  fixed  under  seo.  1  of  the  Aot  of  1887  :— 
Held  (reversing  the  decision  of  Bewley,  J.),  that  the  lessee  could 
not,  at  the  expiration  of  his  lease,  be  deemed  to  be  a  tenant  of  a 
present  ordinary  tenancy  within  the  meaning  of  the  Act  of  1881, 
and  that,  therefore,  he  was  not  entitled  to  have  a  judicial  rent 
fixed.  Massy  v.  Norse  (20  L.  R.  Ir.  57,  464),  followed.  Hoe  v. 
Cooney  (14  L.  R.  Ir.  243) ;  and  Seymour  v.  Quirke  (XVIII.  29), 
considered.  Motlan  v.  Finch 
[L.  Sub-O.  XXII.  99 ;  L.  C.  XXV.  43 ;  C.  A.  XXVI.  2 

18. Act,  1881, 8.  21— Act,  1887,8.  1— Covenants   in 

lease — Deposit  as  security  for  payment  of  rent  and  perform- 
ance of  covenants — Yearly  tenancy.]  A  covenant  in  a  lease  to 
deposit  a  sum  of  money  with  the  lessor,  as  security  for  the  due 
and  punctual  pajrment  of  the  rent  and  performance  of  the  several 
covenants  contained  therein,  is  a  condition  of  the  lease  which  is 
applicable  to  a  tenancy  from  year  to  year ;  and  after  a  "  fair 
rent "  has  been  fixed  under  50  &  51  Vic,  c.  33,  s.  1,  the  lessor 
L3  entitled  to  retain  the  money  so  deposited,  on.  the  same  con- 
ditions  as  he  held  it  under  the  lease,  notwithstanding  that  the 
agreement  under  which  it  was  deposited  provides  that,  upon 
the  determination  of  the  lease,  it  is  to  be  repaid  to  the  lessee, 
or  credit  allowed  for  it  out  of  the  last  gale  of  rent  Bolton  v. 
Barry  (12  L.  R.  Ir.  158),  applied.    Wilson  v.  Smyth 

[Q.  B.  D.  XXIII.  7 

19 Act,  1881,  88.  21,  67— Act,  1887,  8.  l—Bever- 

sionary  lease  made  bonll  fide  before  passing  of  Act  of  1881— Pre- 
sent  tenancy.]  R.  held  lands,  as  assignee  of  the  lessee,  under 
a  lease  dated  29th  September,  1866,  expiring  on  1st  Novem- 
ber,  1881.  On  27th  June,  1881,  the  landlord  granted  to 
him  a  reversionary  lease  for  15  years  from  Ist  Novem- 
ber, 1881,  at  a  different  rent.  On  13th  October,  1887,  R., 
as  lessee  under  the  lease  of  27th  June,  1881,  served  an  origina- 
ting notice  to  have  a  judicial  rent  determined : — Held,  Palles, 
C.B.,  diss. :  That  reversionary  leases  whether  to  the  occupying 
tenant  or  to  a  stranger,  are  excluded  from  the  operation  of  sec. 
21  of  the  Act  of  1881,  and  that  the  lease  of  June,  1881,  was  not 
a  lease  which,  at  the  date  of  the  passing  of  the  Act  of  1881, 
governed  the  contract  of  tenancy,   and   that  the/ 
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IiAND  IiAW  (IBEIiAND)  ACTS,  1881,  1867 -continued, 
notice  should  be  dismissed.  Per  Palles,  O.B.  :  The  lease  of 
June,  1881,  being  made  to  the  tenant  in  occupation,  the  tenant 
must  be  taken  as  holding,  at  the  date  of  the  passing  of  the 
Act  of  1881,  substantially  under  a  contract  compounded  of  the 
leases  of  1866  and  1881 ;  the  reversionary  lease  merely  regu- 
lated the  terms  of  the  contract,  and  wa«  not  within  the  excep- 
tion in  sec.  21  of  the  Act  of  1881 ;  and,  therefore,  the  tenant  was 
entitled  to  liave  a  judicial  rent  determined  under  the  Act  of 
1887.    Spboulb  V,  Ramsat  -  C.  A.  XXVI.  4 

aO. Act,  1881,  8.  21— Act,  1887,  s.  l—Biffht   of   re- 

sumption  by  landlord— Notice  to  fix  a  fair  rent — Bulet  (Dee., 
1883)  132.]  A  lessee  liaving  served  an  originating  notice  to  fix  a 
fair  rent  under  the  Land  Law  (Ir.)  Act,  1887,  s.  1,  the  land- 
lord cannot  resume  possession  imder  that  section  until  the  end 
of  fifteen  years  from  the  leaae  becoming  a  present  tenancy. 
Connolly  v.  Ttbbbll      -  -  -    C.  A.  XXVII.  41 

21. Act,  1881,  8.  21— Act,  1887,  b.  1— Arbitration  and 

further  lease  clause.'\  A  covenant  in  a  lease  provided  that  in 
consideration  of  the  buildings  erected  by  the  tenant,  it  should 
be  lawful  for  him  at  the  termination  of  the  lease  to  recover 
from  the  landlord  such  amount  of  money  as  should  be  fixed  by 
arbitrators  as  the  tlien  existing  and  continuing  value  of  the 
buildings,  but  not  exceeding  £400;  and  also  that  the  landlord 
might,  in  lieu  of  such  payment,  grant  a  further  lease  to  the 
t^^nant,  thereby  extinguishing  all  claim  for  the  x>^yment  on 
account  of  buildings: — Hddf  that  a  fair  rent  should  be  fixed 
on  the  basis  of  all  the  buildings  being  the  tenanVs.  Bkamish 
V.  Shannon  •         .•  L.  Sub-0.  XXVII.  M.  358 

22 Act,  1881,88.21,67^Act,1887,    88.1,4— Bona 

fide  occupation — Triviality  of  a  svb-letting — Proportional  rent 
of  sub-let  part."]  "Where  the  rent  payable  by  the  lessee  was  £30, 
and  portion  of  the  premises  had  been  sub-let  by  him  at  a  rent 
of  £20: — Held^  that  the  sub-letting  was  not  trivial,  and  the 
originating  notice  was  dismissed.    Butson  v,  Bebbt 

[I4.  C.  XXVI.  120 

23 Act,  1881,  88.  21, 57— Act,  1887,  s.  4— Bon&  fide 

occupation — Sub-letting — Trivial  sub-letting — Consent  on  part 
of  landlord — Non-enforcement  of  covenant  against  svb-letting^ 
Tenant  not  bon&  fide  in  occupation  cU  the  date  of  the  ori- 
ginating notice.']  In  1873,  E,,  by  lease,  demised  lands,  on 
which  there  stood  six  house?,  to  K.,  at  a  rent  of  £300  138.  Od. 
The  lease  contained  a  covenant  against  sub-letting  without  the 
consent  in  writing  of  the  lessor,  and  a  covenant  to  repair  and 
rebuild  the  houses  existing  on  the  lands.  The  houses  were 
rebuilt  by  K.,  pursuant  to  the  covenant,  and  re-let,  without 
consent  in  writing,  to  sub-tenants  other  than  those  in  occuin- 
tion  at  the  date  of  the  lease.  The  lessor  had  knowledge  of 
those  sub-lettings,  but  took  no  stei)s  to  enforce  the  covenant. 
One  of  the  houses  was  a  publio-house.  The  total  rent  of  the 
sub-lettings  at  the  date  of  the  hearing  of  the  case  was  about 
£18.  At  the  date  of  the  service  of  the  originating  notice  there 
was  also  a  sub-tenant  in  occupation  of  two  acres,  at  a  rent  of 
£8  yearly,  who  gave  up  ix>ssession  to  the  tenant  one  week 
before  the  application  was  heard  in  theCoimty  Court: — Held, 
(1)  that  the  sub-lettings  were  not  of  a  trivial  character ;  (2)  that 
mere  negative  inaction  on  a  landlord's  part  in  reference  to  sub- 
letting cannot  be  construed  into  active  consent ;  and  (3)  that  if 
a  tenant  is  not  in  bond  fide  occupation  of  his  holding  when  the 
originating  notice  of  application  to  determine  a  judicial  rent  is 
served,  he  cannot  subsequently  acquire  an  occupation  to  satisfy 
the  Act  of  1881.  Per  Fitzgibbon,  L.  J. :  In  Keating  v. 
Bolton  {22  L.  R.  Ir.  143),  the  dealings  between  the  landlord  and 
the  tenant  precluded  the  former  from  denying  his  consent  to 
the  sub-letting.    Kennedy  v.  Essex      -      C.  A.  XXVI.  7 

24 Act,  1881,  88.  21,57— Act,   18S7,  a.  ^— Lease— 

pon&  fide  occupation — Lease  operating  as  lease  of  reversion  as  to 
portion  of  lands  demised.]  Notwithstanding  that  the  lessee 
was  not  in  actual  occupation  of  the  entire  holding,  by  reason 
of  a  letting  made  by  the  landlord  prior  to  the  execution  of  the 
lease :— Held,  that  the  lessee  was  entitled  to  have  a  fair  rent 
fixed.  Flannery  v.  Nolan  (20  L.  R.  Ir.  537),  distinguished. 
M*Master  v.  Betty  -  -  -  I4.  C.  XXIV.  36 

[This  was  affirmed  on  appeal.    28  L.  R.  Ir.  176.] 


LAND    LAW  (IBELAND)   ACTS,  1881,  ISSy^-amibnei. 

25 Act,  1881,  88.  21, 57— Act,  1887,  a.  4— Bon&  fide 

occupation — Sub-letting — TrivicUity.]  In  deciding  whether  a 
sub-letting  is  trivial  or  not,  all  the  circumstances,  the  class  of 
house  and  its  condition,  its  locality  and  situation,  the  security 
for  the  rent  and  the  like,  must  be  taken  into  consideration. 
Kennedy  v.  Earl  of  Essex  (XXVI.  7),  commented  on. 
O'Callaohan  t'.  Ceook  L.  Sub-C.  XXVII.  M.  21 

ae Act,  1881,  88. 21, 68  (1)— Act,  1887,  88.  1,  84- 

Leaseby  tenant  for  life^AppliceUion  to  determine  judicial  rent 
—Estoppel.]  Where  leases  have  been  made  by  a  tenant  for  life 
for  his  own  life  and  for  the  term  of  thirty-five  years  respec- 
tively :—J?e/d,  that  the  respective  lessees  were  entitled  to 
have  judicial  rents  determined.  Rtan  r.  Finch.  Loobt  r. 
Finch       -  -  -  -  L.  Sub-C.  XXIV.  94 

[This  was  affirmed  by  the  Court  of  Appeal    30  L.  R.  Ir.  56a] 

^7 Act,  1881,  88.  21, 68  (2)— Act,  1887,  s.  1— Lease- 
holder deemed  present  tenant— JResumption  of  hoTding  by  land- 
lordr—Suspension  of  right— Commencement  of  period— Some 
farm — Amendment]  In  cases  where,  during  the  currency  of  a 
lease,  a  lessee  is  declared  a  present  tenant  under  sec  1  of  the  Ac-t 
of  1887,  the  landlord's  right  to  resume  possession  is  suspended 
for  fifteen  years  under  the  final  clause  of  that  section,  and 
such  period  of  suspension  begins  to  run  from  the  date  of  euch 
adjudication,  and  not  from  the  commencement  of  the  statutory 
term.  In  order  to  exempt  a  holding,  as  constituting  a  home 
farm,  from  the  operation  of  the  Act,  as  to  fixing  a  fair  rent, 
it  must  be  proved  to  have  been  of  that  character  at  or  prior  to 
the  time  of  the  original  letting;  it  is  not  sufficient  to  prove  it 
waa  such  at  the  passing  of  the  Act  of  188L  An  amendment 
of  a  notice  will  not  be  made  by  the  Ceurt  when  the  effect 
would  be  to  give  applicant  a  locus  standi  inconsistent  with 
the  Acts  and  rules.    Bailet  v.  Smilet       I4.  C.  XXIV.  107 

28 Act,  1881,  8.  22-Act,  1887, 8. 1— Sight  of  tenant 

holding  under  lease  of  Nov,  1881,  to  have  a  fair  rent  Hxed] 
A  tenant,  who  held  under  a  lease  prior  to  1881,  tocA  from 
the  landlord,  in  November,  1881,  and  while  his  old  lease  was 
unexpired,  a  new  lease  for  tliree  lives  or  31  years,  at  £20  a 
year  rent  After  the  passing  of  the  Land  Act,  'l887,  the  tenant 
having  gerved  an  originating  notice  to  have  a  fair  rent  fixed:— 
Held  <1),  that  sec.  1  of  the  Act  of  1887  did  not  apply  to  hij 
case ;  (2),  that  he  was  a  present  tenant  imder  the  Act  of  1881, 
and  as  such  had  the  right  to  have  a  fair  rent  fixed,  any  iiroviition 
in  his  lease  inconsistent  with  such  right  being  void  under 
sec.  22  of  that  Act.    Daly  v.  Gardineb 

[li.  Sub-G.  XXV.  47 

»0 Act,  1881,  8.  22— Act,  1887,  8. 1-Lease— Assign- 
ment—Conditions— Inconsistent  with  Hxing  fair  rent — Applica- 
tion by  assignee  to  have  fair  rent  ilxed.]  On  an  application  to 
have  a  judicial  rent  determined,  it  appeared  that  the  applicant 
was  assignee  of  a  lease  dated  18th  December,  1877,  of  lands 
valued  at  £203  lOs.  per  annum,  which  contained  »  covenant 
against  assignment  without  previous  written  consent  of  lessore. 
An  assignment  was  executed  between  the  lessee  and  assignee 
dated  17th  October,  1885,  in  consideration  of  £800,  and  expressed 
to  be  "  with  the  consent  in  writing  of  (the  lessors)  given,  in  con- 
sideration of  the  said  John  Moore  undertaking  to  strictly 
observe,  perform,  and  be  bound  by  all  the  covenants,  conditions, 
and  provisos  in  the  said  lease  mentioned,  and  to  pay  the 
rent  reserved  by  the  said  lease  regularly  upon  the  days  and 
times  specified,  and  testified  by  the  said  (lespors)  subscribing 
their  names  at  the  foot  of  these  presents."  At  the  foot  was  the 
following  indorsement  signed  by  the  lessors :—"  We,  the 
undersigned,  being  the  lessOTs  of  the  lease  her^n  expre««sed 
to  be  assigned,  do  hereby  consent  to  the  above-mentioned 
assignment  on  the  conditions  mentioned  therein": — Held,  that 
the  terms  of  the  assignment  and  indorsement  did  not  constitute 
a  new  contract  between  the  assignee  and  the  lessors,  by  which 
the  assignee  xmdertook  to  pay  the  rent  reserved  for  the  term, 
apart  from  his  obligation  to  do  so  as  assignee  of  the  lease, 
and  a  judicial  rent  was  determined  accordingly.  Moore  r. 
Irvine  -  -  -  -       Ii.  Sub-C.  XXIV.  27 

30 Act,  1881,  8.  44— Act,  1887,  8.   M—Jiedveiion— 

Time  of  fixing  judicial  rent.]    A  rent^was  fixed  bv  the  Sub- 
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LAND  LAW  (IBSIiAN-D)  ACTS,  1881.  lBB7-cenHnued. 
Commissioners  in  1883,  and  their  decision  was  confirmed  hy  the 
Land  Commission  on  11th  January,  1887: — Held,  that  the 
tenant  was  not  ^titled  to  any  reduction  under  Bee.  29  of  the 
Act  of  1887.    Moore  v.  M^CArcHAN    -    Q.  S.  XXIII.  36 

31 Act,  1881,  8. 57— Act,  1887, 8. 1— Lease  for    lives 

— Present  tenanqf,]  Where  a  tenant  held  under  a  lease  for 
thr«e  lives  or  31  years,  and  was  entitled  on  its  expiration  to 
have  a  further  lease  for  one  other  life: — Held,  that  he  was  a 
present  tenant  under  the  Act,  and  entitled  to  have  a  fair  rent 
fixed.    Powell  v.  Haxnan  L.  Sub-C.  XXVI.  M.  661 

38. Act,  1881,  s.  57— Act,  1887,  8. 1— Landlord's  eon- 

$(nt  to  Mvb'leUing,']  A  clause  in  a  lease,  giving  liherty  of  turhary 
and  cutting  and  saving  turf  on  the  bog  to  the  tenant  and 
his  cottiers  and  tenants  resident  on  the  lands  demised,  cannot 
l)e  regarded  as  amounting  to  active  consent  to  sub-letting. 
La  Touchb  r.  Bbownbigo     -  -  Ii.  C  XXVI.  M.  421 

33. Act,  1881, 8. 57— Act,  1887,  s.  1— Subletting    at 

time  of  lease—Sub-letting  with  landlord's  consent— Demise  of 
lands  partly  in  landlord's  and  partly  in  tenant's  occupation — 
Bona  fide  occupation,"]  Where  a  tenant  takes  and  a  landlord  lets 
a  farm,  which  at  the  time  of  the  letting  is  to  any  substantial 
degree  in  the  occupation  of  sub-tenants,  the  entire  holding 
cannot  be  deemed  to  be  in  the  occupation  of  the  tenant,  and 
he  cannot,  therefore,  maintain  an  application  to  have  a  fair 
rent  fixed  in  respect  of  said  holding.  Buchanan  v.  Covell, 
(XXVr.  24),  followed.     Nolan  r.  Dbvbby 

[Ii.  C.  XXVI.  M.  419 

34. Act,  1881, 8. 57— Act,  1887,  8. 1— Bond  fide  oeeu- 

patiour— Receiver  appointed  over  and  in  occupation  of  a  tenant's 
interest — Application  hy  receiver  to  have  a  fair  rent  fixed  in 
name  of  tenant.]  Where  a  petition  for  sale  was  presented  in 
the  Land  Judge's  Court,  and  a  receiver  appointed,  the  receiver 
by  order  was  directed  to  enter  into  and  take  up  the  occupation 
of  a  tenant's  holding,  who,  however,  was  allowed  to  remain 
in  x^ossession  of  the  dwelling-house  and  curtilage.  The 
receiver,  pursuant  to  an  order  of  the  Court,  served  an  originat- 
ing notice  to  have  a  fair  rent  fixed,  in  the  name  and  on  behalf 
of  the  tenant: — Held,  by  Litton,  J.,  that  the  tenant,  haTing 
been  removed  from  the  occupation  of  the  holding  by  the 
receiver  acting  under  the  order  of  the  Court,  was  not  in  bond 
Ude  occupation  within  the  meaning  of  the  1st  section  of  the 
Act  of  1887,  and  a  fair  rent  could  not  be  fixed  while  the  occupa- 
tion of  the  receiver  continued.  By  Mr.  Commissioner  Fitz- 
gerald :  The  occupation  of  the  receiver  was  the  occupation  of 
the  tenant,  who  was  accordingly  entitled  to  fix  a  fair  rent  as  in 
bond  fide  occupation  of  the  holding.    Moibb  v.  Blackeb 

[L.  0.  XXIV.  77 

[.Judgment  of  Mr.  Commissioner  Fitzgerald  aflBnned  on  ap- 
peaL    26  L.  R.  Ir.,  375.] 

35. Act,  1881, 8. 57— Act,  1887,  8. 1— Sub-letting  dis- 
continued after  dismissal  of  notice— Second  notice.]  A  lessee 
served  an  originating  notice  to  fix  a  fair  rent  in  1890,  which 
was  dismissed  on  account  of  sub-letting.  Having  obtained 
a  Borrender  of  the  sub-lease: — Held,  that  he  was  entitled  to 
serve  a  second  originating  noticew    Bdtleb  v.  HuTCHiNSOy. 

[L.  O.  XXVII.  M.  623 

36. Act,  1881, 8. 67— Act,  1887,  8.1.]  G.,  a  lessee,  re- 
let her  holding  to  her  landlord,  against -whom  judgment  was 
recovered  in  ejectment  for  non-paymenl  of  rent,  and  he  was 
f4>rved  with  a  caretaker  notice.  Subsequently,  and  before  the 
period  for  redemption  had  expired,  6.  served  an  originating 
notice  to  fix  a  fair  rent  iSeld,  that  the  caretaker*8  occupation 
was  his  lessor^s,  and  that  G.  was  in  bond  Me  occupation  of 
the  holding.    Gabnett  v.  Gabnett 

[L.  C.  XXVII.  M.  623 

37. Act,  1881, 8. 57— Act,  1887,  s.  ^-Subletting  with- 
out consent — Lease  containing  a  restraint  on  sub-letting.]  A 
covenant  in  a  lease  not  to  sub-let  without  the  written  consent 
of  the  landlord  does  not  deprive  a  tenant  of  the  benefits  of 
section  4  of  the  Land  Law  (Ir.)  Act,  1887,  who  has  sub-let 
without  such  consent,  where  the  sub-letting  is  trivial  or  is 


LAND    LAW    aBBLAND)  ACTS,  1881,  lBS7-continv£d. 

to  a  labourer  bond  fide  employed  on  the  holding.  Bowman 
V.  Catherwood  (28  L.  R.  Ir.,  572),  considered.  Bowebs  r. 
PowEB L.  0.  XXVII.  109 

38 Act,  1881,  8.57— Act,  1887,  B.l  {Z)—Beinstate- 

ment — Waiving  statutory  forfeiture.]  A  tenant,  who  liad  been 
evicted,  was  allowed  to  continue  in  the  holding  as  a  care- 
taker. The  landlord  having  died,  his  successor's  agent  re- 
ceived rent  from  the  tenant,  not  only  from  the  date  when 
his  principal's  title  arose,  but  also  for  a  period  of  two  months, 
during  which  his  predecessor  was  living:— JSTeW,  that  this 
was  a  waiver  of  forfeiture  and  amounted  to  reinstatement. 
Thompson  v.  Templetown        -  -    L.  C.  XXVII.  55 

39 Act,  1881, 88. 57,  58  (5)— Act,  1887,  s.  ^r-Fixing 

a  fair  rent — Herdsman — Tenant  paying  rent  by  services— Sub- 
lefting— Triviality— A9  &  50  Vic)  c  59.]  Where  the  widow 
of  an  evicted  under-tenant  became  herd  to  the  tenant  applsring 
to  have  a  fair  rent  fixed,  and  it  was  arranged  between  her  and 
the  applicant  that  she  should  have  five  acres,  as  under-tenant, 
at  £12  lOs.  yearly  rent,  as  long  as  she  continued  to  act  in  the 
capacity  of  herd:— Held,  that  this  was  a  sub-letting,  that  it 
was  not  of  a  trivial  character,  and  that,  therefore,  the  tenant 
applying  not  being  in  occupation  of  his  entire  holding  (87a. 
Ir.  34-1).)  within  the  meaning  of  the  Land  Law  (Ireland)  Acts, 
a  fair  rent  could  not  be  fixed.  Kenna  v.  Nugent  (Ir,  R.  7, 
C.  L.  464),  distinguished.    O'Kebfb  v.  CBbibn 

[L.  Sub-C.  XXVII.  M.  35 

40. Act,  1881,  8. 58  (1)— Act,  1887,  s.  1— Agricultural 

or  pastoral  holding ^  what  constitutes.]  A  holding  consisting 
of  21a.  2r.  25i>.  statute  measure,  with  a  m  xleratA-sized  two- 
storeyed  house  thereon,  situated  about  five  miles  from  Belfast 
was  demised  in  1867  by  lease  for  thirty-two  years  to  a  Presby- 
terian minister  named  Martin,  at  the  yearly  rent  of  £65.  In 
the  lease  it  was  described  as  ^'  all  that  and  those,  that  farm, 
tenement,  or  parcel  of  land,  being  part  of  the  townland,  &o., 
commonly  called  or  known  by  the  name  of  Bessmount."  The 
lease  was  in  1882  assigned  to  the  present  tenant,  who  carried 
on  business  as  a  tearmerohant  in  Belfast:— J7e?c^  that  the 
holding  was  not  agricultural  or  pastoral,  and  that  the  tenant 
was  not  entitled  to  have  a  fair  rent  fixed  under  the  Land  Act 
dr.),  1887,  s.  1.    Lepfeb  v.  Pooleb  C.  A.  XXVI.  121 

41. Act,  1881, 8.  58  (1)— Act,  1887,  B,l— Lease—Let- 
ting mainly  for  purpose  of  pasture — Lease  of  two  fatms—One 
holding.]  Two  fanns,  five  miles  apart,  were  let  together  on 
lease ;  one  of  them,  containing  138  acres,  was  to  be  used  and 
treated  as  a  grass-farm ;  as  to  the  other,  containing  40  acres, 
there  was  given  "  liberty  to  break  up  the  entire  of  it  as  shall 
be  deemed  advisable,'*  and  it  was  stipulated  that  the  lessee 
should  '^  consume  on  said  lands  all  hay  that  may  grow  on  all 
said  lands": — Held,  that  the  lessee  was  not  entitled  to  have 
a  fair  rent  fixed.    Flanagan  v.  Cbopton 

[L.  C.  XXVI.  128 ;  0.  A.  XXVI.  139  note 

42. Act,  1881,  8. 58  (1)— Act,  1887,  b.  1— Agricultural 

holding — Mill  holding.]  Where  the  main  feature  in  the  sub- 
ject of  a  demise  is  a  mill  and  water-power  in  connection 
therewith,  it  cannot  be  treated  as  an  agricultural  holding,  so 
as  to  entitle  the  Court  to  fix  a  fair  rent  on  it.  Johnston  v. 
Chahbebs*  Repbesentatives  L.  Sub-0.  XXIV.  54 

43. Act,  1881,8.58(1)— Act,  1887,  B,l— Holding  of 

which  a  mill  was  a  substantial  part.]  By  lease,  62a..  Or.  27p. 
wore  demised  for  thirty-one  years,  at  a  yearly  rent  of  £260 ; 
the  premises  were  described  in  the  lease  as  **all  that  farm  of 
land,  with  the  dwelling-house  and  out-offices,  mill,  and  kiln 
th^eon,  knoiAn  as  the  *  Mill  Holding.' "  The  mill  itself  and 
the  mill  race  occupied  but  a  small  portion  of  the  holding,  the 
rest  of  the  letting  was  agricultural  land.  The  lease  contained 
a  covenant  against  alienation,  and  a  proviso  enabling  the 
lessor  to  resume  possession  of  a  portion  of  the  premises  known 
as  the  **Calf  Park."  The  lease  contained  also  several  clauses 
relating  to  the  maintenance  and  working  of  the  mill,  and  a 
covenant  by  the  lessee  to  thrash  all  oats  and  other  grain  of 
the  lessor  for  sixpence  a  bushel;  also  a  proviso  that  in  case 
the  mill  shquld  be  destroyed  by  fire  or  damaged,  ^the  rent 
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eliould  be  reduced  by  £80  tmtil  the  mill  should  be  restored  by 
the  leBaoT'.—Heldy  that  a  substantial  part  of  the  letting  was 
outside  the  Land  Law  (Ir.)  Act,  1881,  and  that  a  fair  rent 
could  not  be  fixed  for  the  holding.    Botls  v.  Foster    . 

[G.  A.  XXVII.  M.  9 

44. ^Act,  1881, 8. 68  (1)— Act,  1887,  s.  1—A  holding  not 

toithin  the  meaning  of  the  Land  Law  {Ir.)  Act,  1^1— Incorpo- 
real hereditaments  at  part  of  a  demise — Tolls  and  eustoms — 
Triviality.']  Where  a  tenant  occupied  under  a  lease  which 
demised,  along  with  a  certain  portion  of  agricultural  land, 
the  tolls  and  customs  of  a  town: — Held  (affirming  the  Laud 
Commission's  order,  which  had  reversed  the  order  of  the  Sub- 
Conmiission),  that  the  originating  notice  to  fix  a  fair  rent 
must  be  dismissed,  as  such  a  hcdding  was  not  within  the  opera- 
tion of  the  Land  Law  (Ir.)  Act,  1881.    Wall  v.  Eybe 

[C.  A.  XXVII.  87 

46. Act,  1881,  8. 68  (1)— Act,  1887,  8. 1— Purpose    of 

the  letting — User  corresponding  with  character  of  the  holding — 
Residential  letting s— Relative  valuation  of  the  lands  and  the 
buildings  thereon — The  dominant  c?iaracteristic.]  Where  a 
tenant  had  been  in  the  habit  of  letting  the  residence  on  the 
holding  for  the  summer  season  to  persons  taking  it  on  account 
of  its  being  situated  near  the  sea-shore,  the  residence  being 
adapted  to  such  purposes,  and  where  the  tenant's  father,  who 
had  preceded  him  in  the  occupation  of  the  holding,  had  devoted 
it  to  a  similar  purpose,  there  being  no  evidence  of  agricultural 
user  at  any  time,  and  the  valuation  of  the  buildings  being  con- 
siderably in  excess  of  that  of  the  land,  and  the  season *8  rent 
for  the  house  being  much  higher  than  the  rent  paid  for  the  land 
attached  thereto:— J?eZci,  that  under  these  circumstances  the 
Land  Commission  was  right  in  dismissing  the  originating 
notice,  and  that  the  appeal  must  be  disallowed.  Wallace  v. 
Booos C.  A.  XXVII.  106 

46 Act,  1881,  8. 68  (1)— Act,  1887,  s.  1— Residential 

holdings— Clause  in  a  lease  partly  excluding  Ulster  custom 
under  Landlord  and  Tenant  {Ir.)  Act,  l&IO— Relative  valuation 
on  buildings— Physical  aspects  of  the  holding — The  terms  of 
the  contract.']  The  tenant  held  under  a  lease  from  the  land- 
lord, of  date  1876,  a  dwelling-house  and  24  acres  of  land,  which 
consisted  of  a  lawn,  garden,  and  orchard,  for  a  term  of  31  years. 
At  the  same  time  the  tenant  took  from  the  landlord,  for  a  term 
of  ten  years,  an  adjoining  holding  of  22  acres,  on  which  a  fair 
rent  had  been  already  fixed.  There  were  no  agricultural  build- 
ings on  the  premises.  The  lease  contained  a  covenant  by  the 
tenant  that  he  would  not  claim  compensation  under  the  Act  of 
1870'  in  respect  of  buildings  erected  without  consent  in  writing 
of  the  hmdlord,  but  without  prejudice  to  any  claim  he  might 
have  for  unexhausted  tiUages  and  manures: — Held^  reversing 
the  Land  Commission,  that  the  holding  was  residential  not- 
withstanding the  clause  in  the  lease  as  to  compensation  under 
the  Act  of  IBlOi—Held,  that  such  a  clause  was  not  sufficient 
to  take  the  particular  case  out  of  the  exceptions  of  the  Land 
Law  (Jr.)  Act,  1881,  having  regard  to  the  physical  aspects  of 
the    holding.    Stott    v.    Cbamsib  C.  A.  XXVII.  67 

47 Act,  1881, 8. 68  (1)— Act,  1887,  8. 1— Residential 

holding.]  Where  tlie  use  of  a  holding  by  successive  tenants 
was  for  the  purpose  of  residence,  the  Court  dismissed  an  applioa- 
ti(Hi  to  fix  a  fair  rent.    Walebb  v,  Abdilaun 

[L.  Sub-C.  XXVII.  M.  373 

48. Act,  1881,  8.  68  (3)— Act,  1887,    8. 1— Demesne.] 

Where  the  lease  was  not  an  ordinary  farm  lease,  but  one  intended 
to  preserve  the  residential  character  of  the  holding,  which 
was  styled  therein  and  in  the  agreement  for  it  as  demesne,  the 
Court  refused  to  fix  a  fair  rent.    Weldon  v.  Cootb 

[L.  C.  XXVI.  M.  420 

49. Act,  1881,  8. 68  (2)— Act,  1887,   8. 1—Home  farm 

^Definition,]  Forty-nine  acres  of  land  which,  together  with  the 
use  in  common  witli  the  landlady  of  a  yard  and  a  pump, 
demised  for  21  years  by  the  widow  of  the  former  landlord,  who 
had,  during  his  life,  himself  farmed  them,  were  held  not  to  be 
a  home  farm.    Fitzgebald  v.  Mebbitt 

[C.  A.  XXVI.  118 


LAJTD  LAW   (IBfiLAKB)   ACTS.  1881,    ISdJ-eonHnueiL 
60. Act,  1881,  8. 68  (2)— Act,  1887,    8.  t-Demesne-^ 

Part  of  holding.]  Where  part,  containing  52  acres,  of  a  holding 
of  90  acres,  was  let  as  demesne  lands,  and  described  a«  such  in 
documents,  an  originating  notice  to  fix  a  fair  rent  was  dis- 
missed.     M'Cbaith  r.  BuBGESs       -       C.  A.  XXVI.  113 

61 Act,  1881,  8. 68  (2)— Act,  1887, 8. 9— Town   parks 

—Agricultural  holdings.]  Tliree  small  lots  of  land  near  a  tomi, 
the  tenant  being  a  shopkeeper  residing  in  the  town,  were  held 
to  be  agricultural  farms.    Mintbbn  v.  Babinotox 

[L.  G.  XXV.  98 

62- ^Act,  1881,  8.  68  (2)-Act,  1887, 8. 9— Town  park— 

Statutory  requirements— Onus  of  proof— Increased  value— 
Mature  of  letting.]  As  to  town  parits  the  onus  of  pradn^ 
the  first  three  of  the  four  statutory  requisitee  lies  on  the  land- 
lord; they  are,  (1),  the  situation  of  the  land  as  regards  the 
town ;  (2),  whether  it  possesses  an  increased  value  as  accoinmodb&- 
tion  land;  (3),  whether  it  is  occupied  by  a  person  living  in 
the  town  or  suburbs  thereof;  and  <4),  the  character  of  the 
letting  and  nature  of  the  user,  regard  being  had  to  the  futare 
development  of  the  town.    Lonsdale  v.  Livingstone 

[L.  Sub-C.  XXVI.  M.  68S 

63 Act,  1881,  8.  68  (2)— Act,  1887,  8. 9— Town  park — 

Burden  of  proof.]  Wliere  a  holding  is  brought  within  the 
definition  "  town  parks "  in  sec.  58  of  the  Act  of  1881,  the 
onus  lies  on  the  tenant  of  showing  that  it  has  been  let  and 
used  as  an  ordinary  agricultural  farm,  so  as  to  bring  it  within 
the  piroviflions  of  sec.  9  of  the  Act  of  1887.  M'Gbowx  r. 
Knaggs  -  -  -         L.   Sub-C.   XXIV.   114 

64. ^Act,  1881,  8. 68  (2)— Act,  1887, 8. 9— Town  park- 
Agricultural  holding.]  Holdings  near  Ballymoney,  which, 
under  the  Act  of  1881,  would  have  been  held  to  be  "town 
parks,"  were  treated  as  agricultural  holdings  on  which  a  fair 
rent  should  be  fixed,  by  virtue  of  the  Act  of  1887,  s.  9,  because 
they  were  taken  and  had  been  used  as  agricultural  holdings, 
and  used  in  conjunction  with  other  agricultural  holdings 
occupied  by  the  tenant  under  the  same  landlord.  Thompson 
V.   Antbim         -  -  -  L.   Sub-C.   XXIV.   15 

W.  —Act,  1881,  8.  68  (2)— Act.  1887, 8. 9— Town  parks 
— Meaning  of  "  Let  and  used  as  cm  ordinary  agricultural  farm  " 
—Are  pastoral  holdings  excluded  from  town  parks  f]  Where 
the  lands  in  question  are  shown  to  have  been  used  by  the 
lessee,  a  person  residing  in  a  town  in  the  immediate  vicinity 
of  which  the  lands  are  situate,  for  the  purpose  of  letting  as 
con-acre  every  second  year,  and  used  for  crops  for  himself  in 
the  intervening  years,  and  afterwards  used  by  the  present 
tenant,  an  assignee,  as  a  sheep-run  :—J7eW,  that  the  letting 
was  not  witliin  tlie  exception  introduced  by  section  9  of  the 
Land  Law  (Ir.)  Act,  1887,  in  the  words  •" ordinary  agricul- 
tural farm,"  and  that  as  i)astoral  holdings  are  not  expressly 
excluded  from  the  definition  of  town  parks  as  given  in  section 
58  of  the  Land  Law  (Ir.)  Act,  1881,  the  letting  in  question, 
having  regard  to  the  evidence  of  user,  must  be  considered 
within  the  class  town  park,  and  therefore  a  fair  rent  could 
not  be  fixed.    Macnaicaba  r.  Macnakaba 

rC  A  XXVII.  2 

68. Act,  1881,  8.  68  (2)— Act,  1887,  8.  9— Town-park 

"--f^^r  rent— Ordinary  agricultural  farm— PuMiean— User  of 
holding ---Onua  probandi.]  Where  leasehold  lands  near  a  town 
were  fonnerly  held  by  a  cattle  dealer  (who  lived  in  the  town) 
for  grazing  purposes,  and  the  present  tenant  was  a  publican 
m  the  town:— Heldy  that  the  case  did  not  come  within  the 
exception  in  s.  9  of  the  Land  Act  of  1887.  The  onus  of  bring- 
ing the  case  within  that  exception  lies  on  the  toiant  In 
deciding  such  a  question  the  substantial  jAysical  use  tlie  farm 
receives  during  the  whole  term  must  be  taken  into  oongider«- 
tion,  as  well  as  the  personality  of  the  tenant.  Nelson  v.  Head- 
fort  (XXI.  M.  67)  commented  on.    Dalt  v.  Wbioht 

[C.  A.  XXVII.  66 

,•  *'^;~:.^^'  ^2®^'  ^'  ^^  W-^o*»  1887,  8. 9-Areommoda^ 
tton  land.]  The  Court  refused  to  fixa  fair  rent  on  a  hoidins 
adjommg  a  convent,  and  in  the  occupation  of  the  ladies  of  the 
convent,  and  within  the  municipal  boundaries  of  Sligo,  on  the 
ground  that  it  was  taken  for  their  accommodation.  Cabr  r 
Vernon       ^  ^  .  t.  Sub-f .  XXVH.  Jif;  m 
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58 Act,  1881,  8.  68  (3)— Act,  1887,  8.  1.]    By  lease 

(lat«i  25th  March,  1840,  H.  demised  to  B.  a  farm  of  land,  35a. 
Ir.  ^p. .  for  61  yeare,  at  a  yearly  rent  of  £168.  The  lease  contained 
a  covenant  not  to  sub-let  and  not  to  subdivide  to  two  or  more 
pfreons :  also  not  to  break  up  more  than  two  acres ;  but  the 
lessee  might  assign  to  one  person.  The  holding  consisted  of 
grazing  land  in  a  graaing  district.  The  Assistant  Commis- 
iioner?  in  their  report  described  the  holding  as  a  good  grazing 
(arm,  and  stated  that  it  could  be  used  for  nothing  else;  they 
alao  apportioned  the  acreage  under  certain  classiEcations,  such 
as  second-class  fattening  land,  first-chiss  store  pasture,  second- 
class  store  pasture:— J?«^<?,  reversing  the  Land  Commission, 
th.at  th^  farm  was  let  to  be  used  mainly  for  the  purpose  of 
pastuiii.    Byrne  v.  Hill  C.  A.  XXVI.  M.  674 

59. Act,  1881,  s.  68  (3)— Act,  1887, 8. 1— Pastoral  or 

ayrieuitural  holding— Covenant  in  lease.]  A  lease,  dated  in 
187?.,  was  granted  in  consideration  of  a  fine  of  £300,  to  a  tenant 
who  had  prior  thereto  held  under  a  tenancy  from  year  to  year. 
The  tenant  was  not  prohibited  from  using  the  lands  for  hay, 
which  was  sold,  but  could  not  plough  the  lands  i—Held^  that 
a  fair  rent  could  be  fixed.    Ibwin  v,  Irwin 

[L.  Sub-O.  XXVII.  M.  6 

60. Act,  1881,  8.  68  (4)— Act,  1887,  8.  1— Pasture 

holding.]  Where  the  tenant  was  not  prohibited  by  hia  lease, 
elated  1873,  from  meadowing  or  tilling  his  holding,  which  was  sur- 
rounded by  an  adjoining  demesne,  on  which  he  lived,  the  Court 
fixed  a  fair  rent.      St.  Gbobge  r.  Browne  and  St.  George 

[L.  Snb-C.  XXVII.  M.  697 

61 Act,  1881,  8.  68  (7)— Act,  1887,  8. 1— Letting  for 

temporary  convenience— Power  to  resume  portion  for  building 
purposes.]  Where  a  lease  contained  a  cownant  that  the 
lessor  oould  take  up  any  portion  of  the  demised  pre- 
mises, coloured  green  on  the  map,  for  building  purposes:  — 
Held,  that  the  originating  notice  to  fix  a  fair  rent  should  be 
dismissed.   Whisker  v.  Delacherois  C.  A.  XXV.  34 

62 Act,  1881,  8.  68  (7)— Act,  1887,  8.  l-^Letting  for 

temporary  eonvenienee.]  A  covenant  in  the  lease  enabling  the 
lessor  to  resume  any  part  of  the  holding  for  building  or 
other  purposes  mentioned  therein  does  not  necessarily 
import  that  the  letting  was  for  temporary  purposes.  Hitghks 
V.   DOTNB  -  -  -        L.    0.    XXVII.   37 

63. Act,  1881,  8.  68  (7)— Act,  1887,  8. 1— Letting  for 

temporary  convenience.]  A  provision  in  a  lease  of  lands 
enabling  the  lessor  to  resume  possession  of  the  dwelling-house 
thereon  and  garden  does  not  necessarily  imply  that  this  ix>r- 
tion  of  the  holding  was  let  for  temporary  convenience.  French 
w.  Hutchinson  -  -  -         L.  C.  XXVII.  11 

Act,  1881, 8. 67— Act,  1887, 8. 1  XXVI.  24 

See  Redemption  of  Rent  (Ireland)  Act,  1891.  21 
LAKD  LAW  aBELAKD)  ACT,  1887. 

1. S.  1 — Application  by  lessee  to  fix  fair  rent — Exemption 

from  rent  on  account  of  buildings  erected  by  lessee — Condition 
against  compensation  for  improvements  at  end  of  term.]  The 
Ist  section  of  the  Land  Act,  1887,  merely  anticipates  future 
righta  under  the  21st  section  of  the  Land  Act,  1881,  for  the 
benefit  of  tenantii  who,  on  the  expiration  of  leases  existing 
at  the  passing  of  the  Act  of  1881,  would  have  the  right  to 
be  deemed  tenants  of  present  ordinary  tenancies  from  year  to 
year.  It  being  the  rights  of  such  tenants  into  immediate 
possession,  when  the  necessary  conditions  exist,  but  does  not 
enlarge  them.  By  lease  dated  the  13th  of  April,  1880,  A. 
granted  to  B.  a  holding  for  thirty-five  years,  with  the  con- 
dition that,  if  the  lease  determined  within  twenty-four  years, 
all  claims  by  the  tenant  should  be  satisfied  by  a  payment  of 
£1,100— to  be  reduced  by  £110  for  every  year  after  the  twenty- 
four,  if  the  lease  determined  at  any  time  subsequent  to  that 
period,  so  that  at  the  expiration  of  the  term  the  lessee  should 
not  be  entitled  to  any  compensation  whatever.  The  lessee 
applied  on  the  25th  March,  1889  (when  only  nine  years  of 
his  term  had  expired),  to  have  a  fair  rent  fixed ;  and  on  the 
10th  July,  1891,  it  was  fixed  at  £210,  compensation  being 
allowed  in  respect  of  buildings  erected  by  him.    A.    having 
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required  a  re-hearing  before  all  three  Commissioners:— ffe/^f, 
that  the  intention  of  the  parties  was  that,  at  the  expiration  of 
the  term  of  thirty-five  years,  the  lessee  should  not  be  entitled . 
to  any  compensation  for  imjyrovements ;  and  that,  as  the 
Land  Act  of  1887,  s.  1,  merely  anticipated  the  rights  which 
the  tenant  would  have  at  the  expiration  of  his  lease,  but  did 
not  enlarge  them,  the  tenant  was  not  entitled  to  compensation 
for  buildings  although  only  nine  years  of  his  term  had  elapsed. 
Moylan  v.  Finch  (28  L.  R.  Ir.,  595)  and  Barton  v.  Atkinson 
(unreported)   followed.    Clements  r.   Tighe 

[L.  C.  XXVI.  100 

2. S.  1 — Lease  for  years  renewable.]    Where  a  lease  is 

made  for  a  term  of  years  which  would  expire  within  69  yearn 
after  the  passing  of  the  Land  Law  Act,  1881,  a  covenant  for 
renewal  does  not  exclude  the  lessee  from  the  provisions  of 
sea  1  of  the  Act  of  1887.  The  Court  has  power  to  extend  the 
time  for  an  application  under  Rules,  Sept.  13,  1887.  Mont- 
oovBRT  r.   Duncan         -  -  -       L.  C.  XXII.  38 

3. S.  1 — Lease  by  a  tenant  for  life  for  35  years^  if  he 

should  so  long  live.]  A  lessee  who  might  **  at  the  expiration 
of  his  lease  be  entitled  to  be  deemed  the  tenant  of  a  present 
ordinary-  tenancy  from  year  to  year"  is  not  the  same  as  a 
"lessee  who  would  be  entitled."    Barton  r.  Atkinson 

[L.  Sub-0.  XXIV.  86 

4. S.  1 — Lease  containing  covenant  to  effect  improve- 
ments.] Where  a  lease  contained  a  covenant  by  the  lessee  to 
expend  a  sum  of  £300  in  effecting  improvements,  which  were 
effected  in  pursuance  thereto:— J?c/d,  that  the  improvements 
could  not  b©  regarded  a«  the  property  of  the  landlord  for  the 
purpose  of  having  rent  now  assessed  on  them  as  against  the 
tenant,  who  came  in  under  seo.  1,  to  have  a  fair  rent  fixed. 
Muilin  V.  Lavins  (XVI.  13),  distinguished.  Section  1  does  not 
involve  the  cancellation  of  a  lease,  but  only  the  modification 
of  the  rent  reserved  by  it.    Hunter  r.  Coet*8  Trustees 

[L.  Sub-C.  XXIV.  66 

6. 8.  1 — Lease  for  31  years — Term  commencing   from 

mntecedcnt  date — Improvements — Landlord  and  Tenant  {Ire- 
land)  Act,  1870,  a.  4  (3).]  A  lease  dated  28th  September,  1870, 
to  hold  for  31  years  from  the  25th  of  March  preceding  i—Held, 
not  to  be  a  lease  for  a  term  certain  of  not  less  than  31  years, 
within  sec,  4  (3)  of  the  Landlord  and  Tenant  (Ireland)  Act, 
1870.  A  tenant  under  such  a  lease  is  entitled  to  have  his 
improvements  taken  into  consideration  when  having  a  judicial 
rent  determined.    Kepfie  v.  Pike    -         Ii.  C.  XXIV.  64 

6. 8.  1— Lease  by  life  tenant  for  his  own  life — Appliea. 

tion  to  determine  judicial  rent.]  The  effect  of  sec.  1  of  the 
Act  of  1887  is  merely  to  ante-date  or  anticipate  the  point  o' 
time  at  which  the  application  to  have  a  judicial  rent  de- 
termined could  be  made  by  a  lessee,  who  (save  for  the  fact 
that  his  lease  would  not  expire  within  the  limited  period) 
would  be  entitled  to  the  benefits  of  sec.  21  of  the  Act  of  1881. 
Where  a  tenant  for  life  made  a  lease  of  lauds  for  his  own  life,  and 
the  leasee  (the  lessor  being  still  alive)  served  an  originating  notice 
to  have  a  judicial  rent  fixed  under  sec  1  of  the  Act  of  1887 :  — 
Held  (reversing  the  decision  of  Bewley,  J.),  that  the  lessee  oould 
not,  at  the  expiration  of  his  lease,  be  deemed  to  be  a  tenant  of  a 
present  ordinary  tenancy  within  the  meaning  of  the  Act  of  1881, 
and  that,  therefore,  he  was  not  entitled  to  have  a  judicial  rent 
fixed.  Massy  v.  Norse  (20  L.  R.  Ir.  57,  464),  followed.  Roe  v. 
Coof^  (14  L.  R.  Ir.  243) ;  and  Seymour  v.  Quirke  (XVIII.  29), 
considered.  Motlan  v.  Finch 
[L.  Sub-C.  XXII.  99 ;  L.  C.  XXV.  43 ;  C.  A.  XXVI.  8 

7. S.  1 — Leases — Sxtb-Lettings.]  Where  two  tenants  under 

two  leases  made  cross  sub-lettings  to  each  other  of  small  por- 
tions of  their  holdings,  to  which  the  landlord  gave  his  con- 
sent : — Heldy  on  an  application  by  one  to  have  a  fair  rent  fixed, 
that  it  should  be  fixed  upon  the  tenant  holding  under  tlie 
lease.    Mulcaht  v.   Pennefather 

[L.   Sub-C.   XXVII.   M.  418 

S- S.  1— Leaseholder— Expiraiion  of  lease  before  hearing 

of  application  to  have  fair  rent  fixed — Application.]    A  leas^       T 
holder,  serving  an  originating  notice  to  have  a  fiair  rent  fixed,jiQ  IC 
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not  debarred  from  proceeding  with  his  application  owing  to  the 

expiration  of  the  lease  between  the  service  of  the  notice  and  the 

hearing  in  Court.    Irvine  v.  Ibvinb  ^     ^   ^  ^    ^^x,   oo 

[L,  Sub-C.  XXII.  88 

9. 8.  l—Leaseholdert*  applications  to  be  deemed  preteni 

tenarUi—Sub'division  of  premites  demised  by  lease— Surrender 
of  lease  by  act  of  the  parties—Amendment  of  originating 
notices.^  Where  a  leasehold,  of  which  a  term  is  yet  unexpired, 
has  been  sub-divided  and  converted  into  separate  holdings  by 
the  act  of  the  parties,  the  tenants  are  entitled  to  apply  to  have 
fair  rents  fixed  on  their  respective  holdings,  as  tenants  from 
year  to  year.  The  Court  may  amend  an  originating  notice  in 
which  the  tenure  is  wrongly  stated,  where  the  error  was  made 
in  good  faith,  and  was  caused  by  the  course  of  dealings  between 
the  parties.    Botland  v.  Wbight.    Flood  v.  Wbight 

[li.  8ub-C.  XXIV.  14 

10. S.  1—*'  Prescribed  manner  "—Service  of  originating 

notice—Rules  of  27 th  A ug.  1887.]  The  service  of  an  originating 
notice  is  the  "prescribed  manner,"  in  which  applications  to 
the  Court  under  sec.  1  are  to  be  made :  and  the  status  of  a 
present  tenant  of  a  tenancy  from  year  to  year  is  acquired  by  a 
leaseholder  by  virtue  of  the  application,  and  not  by  virtue  of 
wiy  order  of  the  Court.    Smtthb  v.  Moobe 

^  (X.  C.  XXVI.  66 

[This  was  reversed  on  apijeal,  32  L.  R.  Ir.,  129.] 

11. 8.  1— Present  tenancy— Leaseholder— Ban^  fide  oceu- 

pation  of  holding— *  Application:"^  A  leaseholder  is  not  en- 
titled to  have  a  judicial  rent  determined  under  sec.  1  unless 
he  was  bond  Me  in  occupation  of  the  holding  at  the  dat«  of 
the  service  of  the  originating  notice,  the  "application"  men- 
tioned in  that  section  meaning  the  service  of  such  notice,  and 
not  the  actual  hearing  of  the  case.    Fogabty  v.  Mebbdith 

[li.  Sub-C.  XXII.  69 

12 8.  1— Bules,  Sep.,  1887— rorm  79— Amendment 

of  originating  notice-Unsigned  agreement  for  lease— Part  per- 
formance-Statute of  Frauds.^  Where  a  tenant  holds  under 
an  unsigned  agreement  for  a  lease,  and  there  has  been  part 
performance  sufficient*  to  constitute  the  tenant  a  lessee  withm 
meaning  of  the  1st  sec.  of  the  Land  Law  Act,  1887,  and  where 
ihe  Land  Commission  has  previously  so  decided,  the  Court 
will  refuse  to  allow  the  tenant  to  amend  an  originating  notice 
which  was  ih  the  form  prescribed  by  the  Land  Law  Act,  1881, 
for  present  tenants,  by  stating  that  the  lands  are  held  by  the 
tenants,  as  "  lessees,"  in  order  to  bring  the  application  withm 
the  terms  of  the  Act  of  1887.  The  Court  will  refuse  to  amend 
an  originating  notice  in  an  essential  matter.  They  will  not 
•mend  the  statement  of  the  tenure  which  confers  the  right 
to  apply  under  the  Act  of  Parliament.  A  different  order 
might  be  made  where  the  right  to  apply  under  the  Act  was 
debarred  altogether.  The  Court  refused  to  state  a  ca«e  because 
there  was  no  question  of  law  to  go  to  the  Court  of  Appeal, 
but  allowed  an  appeal  from  the  order.    O'Neill  v.  Willis 

[L.  C.  XXII.  97 

13. 8, '1— Statute  of  Limitations— Effect  upon  title  of 

applicant  to  have  a  fair  rent  fixed.]  The  lessee  of  a  freehold 
leaie  dying  intestate,  his  widow  entered  into  and  remained  in 
undisturbwi  possession  for  over  thirty  years,  and  having  applied 
under  sea  1  to  have  a  fair  rent  fixed  -.—Held,  that  the  appli- 
cant's title  to  the  intercat  under  the  lease  wm  good,  under  the 
Statute  of  Limitations.    Fabrell  v.  Smith 

[L.  SubC.  XXIII.  88 

14. 8.  1 — Sub-division  of  holding  vith  consent.]  In  1864 

the  lessee  of  a  holding,  with  the  consent  of  his  landlord  in- 
dorsed  on  his  lease,  divided  his  holding  between  his  two  sons; 
and  each  undertook  to  pay  half  the  rent.  One  of  tlie  brothers 
applied  to  have  a  fair  rent  fixed:— HeW,  that  he  was  not  a 
lessee  within  ■.  1.    Mubpht  ».  Wheatlet 

[li.  C.  XXVI.  M.  645 

15. Ss.  1,  3 — Present  tenant— Expiration  of  lease— Xew 

agreement  with  tenant  continuing  in  occupation— Making  of 
lease  deferred  to  defeat  provisions  of  Land  Law  {Ireland)  Act^ 
1881.]    A  lease  was  made  in  1810,  and  expired  on  the  14th 
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March,  1881,  and  upon  the  18th  October,  1881,  the  landlord  ob- 
tained  a  decree  in  ejectment ;  ponding  the  execution  thereof,  the 
tenant  served  an  originating  notice  to  have  a  fair  rent  fixed, 
which  was  dismissed  by  the  Sub-Commission,  and  their  order 
was  affirmed  by  the  Laud  Commission.  The  ejectment  decree 
was  executed  in  March,  1882,  and  the  tenant  never  being  out 
of  occupation,  a  written  agreement  was  signed  by  him  for  a 
tenancy  from  year  to  year  on  the  20th  March,  1B8Z:—Held^ 
that,  under  the  sections  1,  3,  of  the  Act,  the  tenant  was  en- 
titled to  have  a  fair  rent  fixed.  Wiluab  v.  Crommellin's 
TBU8TEE3  -  L.  Sub-C.  XXII.  M.  543 

16. Ss.  1,  5 — Present  tenancy — Leaseholder — Expiring 

of  lease  after  service  and  before  hearing  of  originating  notice 
— "  Application:^]  The  "  application  "  mentioned  in  sectioue 
1  and  5  refers,  not  to  the  actual  hearing  of  a  claim  to  have  a 
judicial  rent  determined,  but  to  the  service  of  the  originating 
notice  in  such  case ;  and  where  the  tenant  was  bond  fide  in  the 
occupation  of  his  holding  at  the  dates  of  the  service  and  hear- 
ing, but  the  lease  under  which  he  held  expired  since  the 
service  and  before  the  hearing,  he  is  still  a  present  tenant 
entitled  to  have  a  judicial  rent  determined.    Cabnet  r.  Abb  an 

[L.  Sub-C.  XXH.  88 

17. 8.  2 — Agreement  to  take  lease — SpeeiHe  performaner.] 

On  the  expiration,  in  the  year  1879,  of  an  old  lease,  an  agrec^ 
ment  for  a  new  lease  for  999  years  at  a  rent  of  £18  was  entered 
into,  and  a  fine  of  £150  paid.  The  new  lease  was  prepared 
but  never  executed,  and  it  appeared  frran  the  evidence  that 
the  term,  rent,  and  other  provisions  of  the  lease  were  agreed 
to,  and  that  the  only  dispute  was  in  reference  to  the  amount 
of  fine  to  be  paid  by  the  tenant,  which  amount  was  subse- 
quently arranged: — Held^  that  there  was  no  evidence  to  show 
that  the  acceptance  of  the  lease  was  procured  by  threat  of 
eviction  within  the  meaning  of  sea  2,  and  a  decree  for  speoifio 
performance  was  granted.  (By  Chattertcm,  V.C.)  MacFar- 
LANE  V.  Dunne  -  •  -    Cy.  Ct.  A.  XXIV.  17 

18. 8.  2 — Setting  aside  perpetuities.]  The  Land  Com- 
mission have  power  to  set  aside  perpetuities,  executed  since 
1st  January,  1869,  and  the  acceptance  of  which  by  the  tenants 
was  procured  by  inequitable  means.    Clinton  v.  Lanton 

[C.  A.  XXIV.  M.  686 

19. 8.  3 — Action  for  debt — Motion  for  judgment — Stay 

of  execution — 0.  XIII.,  r.  1 — O.  XLI.]  On  amotion  for  final 
judgment  for  rent  the  tenant  by  his  affidavit  deposed  to  his 
inability  to  pay,  relying  on  sec.  30,  but  without  showing  that 
it  did  not  arise  through  his  own  conduct,  act,  or  default  The 
Court  granted  the  motion,  with  a  stay  in  execution  to  enable 
the  tenant  to  make  such  application  under  the  section  as  he 
might  be  advised.  (By  Palles,  C.B.)  Sutton  v.  Gallagher 
[Vac.  T.  XXI.  56 ;  XXI.  M,  669 

20. S.  4 — Sub-letting  to  labourer — Power  of  Court  vith 

respect  to  rent  paid  by  sub-tenant.]  Where  a  sub-tenant  is 
-  found  on  a  holding,  the  judicial  rent  of  which  is  being  fixed, 
the  Court  having  regard  to  the  character  of  the  holdings  may 
fix  the  rent  to  be  paid  by  the  sub-tenant  without  formal  appli- 
cation on  his  behalf.    Connors  r.  BrNBUBT 

[L.   Sub-C.  XXII.   SO 

J81. 8.  4.] — ^A  covenant  in  a  lea.ce  not  to  sub-let  with- 
out the  written  consent  of  the  landlord  does  not  deprive  a 
tenant  of  the  benefits  of  sec.  4-  of  the  Land  Iaw  (Ir.)  Act, 
1887,  who  has  sub-let  without  such  consent,  where  the  euly- 
letting  is  trivial  or  is -to  a  labourer  bond  fide  employed  on  the 
holding.    Bowers  v.  Power  L.  C.  XXVII.  M.   307 

22. 8.4 — ^Bonu  fide  occupation — Sub-letting — Triviality 

— Consent — Statutory  limitations — Continuance  of  tenaneyj] 
A.  in  1863  demised  certain  lands  to  M.  for  three  lives.  At 
the  time  of  the  demise  A.'s  agent  insisted  that  G. — who  wae 
in  ocx;upation  of  4a.  3r.  30p.  (IriRh)  of  the  said  lands  and 
paying  rent  therefor  to  M.,  should  be  "taken  on '*  as  sub- 
tenant to  M.  at  £^  lOs.  rent.  G.  died  in  1870.  No  adminis- 
tration was  taken  out  to  G.  G.'s  only  son  had  a  fair  rent 
fixed:— ffrW  (Sir  Peter  O'Brien.  C.J.,  diss.),  that  what  took 
place  in  1863  when  the  lease  was  made  was  a  consent  to  the 
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Bub-tenancy  of  6. ;  and  that  the  Statute  of  Limitations  did 
not  opertLte  to  create  a  new  tenancy  in  G.'b  Bon  so  as  to  over- 
ride that  consent  Per  Sir  Peter  CBrieu,  C.J. ; — tliat  the 
Statute  of  Limitations  created  in  favour  of  G.*8  son  a  new 
sub-tenancy  under  M. ;  that  there  was  no  consent  thereto 
by  the  landlord,  and  that  the  sub-letting  was  not  trivial 
within  P.  ♦  of  the  Act  of  1887.  Jackson  v.  M'Master  (28 
L.  R.  Ir.  176)j  discussed.    Mulcaike  v.  Lane  Jotnt 

[C.  A.  XXVII.  121 

23. S.  4 — Sub-letting — Triviality.]     The  circumstances 

under  which  a  sub-letting  will  be  considered  *  *  trivial."  Hughes 
r.    Patton  -  -  •  -    L.  C.  XXVII.  U7 

24. S.  6 — Amendment  of  originating  notice — Leaseholder 

under  misapprehension  serving  notice  in  Form  27  under  Land 
Laio  {Ireland)  Act,  1881 — Appeal — Discretion  of  Court.] 
\Miere  a  leaseholder,  believing  that,  as  his  lease  was  un- 
stamped and  undated,  he  was  a  yearly  tenant,  had  served  an 
originating  notice  to  have  a  fair  rent  fixed  in  Form  27  as  a 
yearly  tenant  under  the  Land  Law  (Ir.)  Act,  1881,  but  oA 
finding  out  his  mistake,  had  applied  for  leave  to  amend  his 
notice  into  one  under  the  Land  Law  (Ir.)  Act,  1887,  he  was 
allowed  to  so  amend,  notwithstanding  s.  5  of  the  Land  Law 
(Ir.)  Act,  1887,  under  which  the  judicial  rent  runs  from  the 
gale  day  next  after  service  of  the  originating  notice.  O^Neil 
and  another  v.  Willis  (XX 11.  97),  distinguished.  Leave  to 
appeal  to  Her  Majesty's  Court  of  Apx)eal  from  an  order 
allowing  such  an  amendment  will  not  be  granted,  as  the 
making  of  such  an  order  is  in  the  discretion  of  the  Court. 
St.  Gboroe  v.  St.  Geobgb       -  -         Ii.  C.  XXV.  42 

25. S.   6 — Deduction    from  rent  —  Difference   bcttcren 

judicial  and  former  rent — Remainderman  not  claiming  through 
previous  owner — Rent  paid  pending  proceedings  to  determine 
judicial  rent — Account— Sit-off.]  In  an  action  for  rent  a  tenant 
may  not  deduct  from  rent  payable  to  a  remainderman  the  differ* 
enoe  between  the  judicial  rent  and  the  old  rent  which  the  tenant, 
sub44><iuently  to  the  service  of  the  originating  notice,  had  paid 
to  a  previous  limited  owner.  (By  FitzGibbon,  L.J.)  Burreli 
r.   Farmer  -  Cir.  Gas.  XXIV.  92 

26. S.  6 — Ejectment  for  non-payment  of  rent — Abatement 

—Payment— Deduction  from  amount  of  judicial  rent — Excess 
paid  above  amount  of  judicial  rent.]  A  tenant,  who  made 
appliaition  before  the  gale  day  next  following  the  passing  of 
the  Act,  to  have  a  judicial  rent  fixed  on  his  holding,  may  not 
deduct  from  the  amount  of  judicial  rent  payable  by  him  the 
amount  of  an  abatement  allowed  out  of  that  gale  by  the  land- 
lord, such  allowance  not  being  a  payment  within  the  meaning  of 
feet  ion  5.    (Bv  O'Brien,  J.)    M'Cabtan  v.  Murray 

[Cir.  Cas.  XXIV.  79 

27. S.  7 — Xotfce  in  lieu  of  execution — Address  on  re- 

fjitfrrrd  letter.]  The  posting  of  a  registered  letter  addressed 
to  "  the  representatives  of  (naming  the  tenant),  deceased  "  is  a 
sufficient  compliance  with  the  7th  section,  where  no  legal  repre- 
•wntation  has  been  taken  out  to  a  deceased  tenant.  Finegan  r. 
Skirlet  ...  L.  Sub-C.  XXIV.  26 

28 S.  7— Bules,  Sth  Sept.,  1887— a  XF//.,  r.  6— 

Ej-Unsion  of  time.]  The  Kules  under  the  Land  Law  Art,  1887, 
having  been  made  in  pursuance  of  the  Judicature  Act,  1877,  the 
CVurt  has  power,  under  O.  LVII.,  r.  6,  to  extend  the  time  pre- 
j»rribed  by  the«e  Rules  for  doing  any  act.  Bandon  r. 
iruRLET  -  .  -  Q.  B.  D.  XXIII.  7 

29. S.  7 — Ejectment  for  non-payment  of  rent — Notice  of 

fxreution — Posting  of  summary  of  notice — District.]  In  sec- 
tion 7,  pronding  that  a  summary  of  the  notice  of  execution  in 
f'jectment  for  non-payment  of  rent  sliall  be  posted  "  on  a  police 
barrack  or  court-hou.se  in  the  district,"  the  meaning  of  the  term 
**  district  "  is  not  confined  to  the  Petty  Sessions  District.  Post- 
ing the  summary  upon  the  principal  Quarter  Sessions  Court- 
bouse  of  tlie  County  Court  Division,  erected  in  the  chief  market- 
town  and  post-town  of  the  district  in  which  the  tenant  resides 
and  the  lands  are  situate,  and  Ijeing  virtually  the  Court-house 
of  the  Petty  Sessions  District  in  which  the  lands  are  situate, 
ooiHtitutes  a  sufficient  compliance  with  the  enactment,  whether 
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"  district "  is  interpreted  as  meaning  Quarter  Sessions  District 
or  any  place  deemed  to  be  reasonably  within  the  vicinity  to  the 
lands;  and,    semble,    "district"   does   uot  necessarily   mean 
Qu.irter  Sessions  District  only.    Berminghau  v.  Turner 

[C.  A.  XXIII.  37 

30. S.  7 — Expiration  of  caretakers  notice — Remedies  of 

landlord.]  On  the  expiration  of  the  period  of  redemption,  a 
landlord  can  recover  possession  by  ejectment  on  the  title,  and 
is  not  confined  by  sec.  7  of  the  Act  to  his  remedy  before  the 
magistrates.    (By  Holmes,  J.)    Kemmis  v.   Btrne 

[Cir.   Cas.   XXIII.   44 

31. S.  7 — Ejectment  by  the  landlord — Non-payment  of 

rent — Writ  of  habere.]  A  writ  of  habere ^  in  an  ejectment  for  non- 
payment of  rent,  where  the  valuation  of  the  premises  recovered 
is  under  £100  per  annum,  cannot  be  issued  imless  a  copy  of 
the  notice  prescribed  by  the  7th  sec.  of  the  Land  Law  Act, 
1887,  has  been  sent  in  a  registered  letter  addressed  to  the 
tenant  as  required  by  that  section.  If  the  address  of  the 
tenant  is  unknown,  sub- tenants  being  in  occupation  of  the 
lands,  it  is  a  sufficient  compliance  with  the  section  to  address 
the  notice  to  the  tenant  upon  the  lands.  Teulon  v.  Dek- 
NEHY a  B.  D.  XXII.  49 

32. S.  7— Practice — Caretaker  notice — Civil  bill  appeal- 
Service— Tim^— Exclusion  or  day  on  which  judgment  obtained.] 
In  reckoning  the  forty- two  days  prescribed  by  the  Land  Law 
(Ir.)  Act,  1887,  s.  7,  the  day  on  which  the  judgment  was 
obtained  is  not  to  be  included.  (By  Gibson,  J.)  Ratcroft 
r.  Walsh        -       -  -        -         Cir*  Oas.  XXVII.  137 

33. 8.7— Redemption— Tender.]    S.  was  served  by  H. 

with  a  writ  of  summons  for  non-payment  of  one  and  a-half 
year's  arrears  of  rent,  to  recover  possession  of  certain  lands. 
Judgment  was  marked  in  the  Queen's  Bench  Division,  and  on 
3rd  March,  18912,  the  defendant  received  the  statutory  notice 
under  the  Land  Law  (Ir.)  Act,  1887,  determining  the  tenancy. 
The  defendant's  wife  alleged  that  she  tendered  amount  of 
rent  without  costs  to  plaintiff  on  24th  August,  1892,  but  this 
was  refused.    The  defendant  on  26th  August,  1892,  sent  postal 
orders  for  the  amount  to  the  Clerk  of  the  Queen's  Bench 
Division,  who  returned  the  same  on  the  29th  August,  1892. 
On  8th  September,  1892,  six  days  after  the  time  for  redemption 
expired,  the  defendant  served  notice  of  motion  to  obtain  a  writ 
of  restitution,  offering  to  pay  amount  due  on  the  judgment, 
together  with  rent  subsequently  accrued  due  i^Held,  that  no 
tender  was  in  fact  made  within  the  time  allowed  for  redemp- 
tion, and  that  the  sending  of  the  money  to  the  Clerk  of  the 
Queen's  Bench  Division  was  not  a  lodgment  in  the  Superior 
Court  in  which  the  ejectment  was  brought,  nor  was  there  any 
fatality  within  the  authorities  which  excused  the  non-com- 
pliance therewith.    Smith  v.  Hooo    C.  A.  XXVII.  M.  360 
34. 8.  7 — Landlord  and  tenant — Ejectment  for  non-pay- 
ment of  rent — County  Court  decree — Notice — Amount  payable 
for    redemption — Place    or    places    where   payable — Form    of 
schedule  to  Act.]    A  notice  under  the  Land  Law  (Ir.)  Act, 
1887,  s.  7,  founded  on  a  County  Court  decree  in  ejectment  for 
non-payment  of  rent,  stated  the  amount  of  rent  and  oosts  as  in 
the  decree  mentioned,  and  that  the  person  desiring  to  redeem 
should  pay  "  to  the  said  plaintiff  or  lodge  with  the  Clerk  of  the 
Peace  for  said  county"  the  rent,  arrears,  and  coetBi— Held, 
that  the  notice  was  valid  in  stating  tlie  amount  of  rent  and 
oosts  as  in  the  decree,  but  invalid  in  not  stating  the  place  or 
places  where  the  amount  payable   for  redemption    might  be 
paid  or  tendered  to  the  plaintiff.      Arthur  v.  M*6eadt 

[a.  B.  D.  XXVII.  114 
36. S.  7  (2) — Notice  substituted  for  execution  of  eject- 
ment—Service.] Where  a  writ  of  habere  has  been  issued  and 
lodged  with  the  sheriff  before  the  jxissing  of  the  Act,  notice 
of  execution  cannot  be  served  till  the  habere  has  been  returned. 
(By  PaUes,  C.B.)    Green  v.  Cullbn    Vac.  J.  XXI.  a/.  689 

36. S.  7  id)— Ejectment  for  non-payment  of  rent— Writ 

of  restitution — Time  for  application — Landlord  and  Tenant 
{Ireland)  Aefy  1860,  ss.  70,  7L]  Where  an  agricultural  holdini 
lias  been   evicted   for   non-payment  of  rent,   and  the  notii 
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IiAND  I.A.W  aBBLABD)  ACT.  1887-«»«*«^ 
under  ceo.  7  of  the  Aot  has  been  duly  Benred,  an  order  for  a 
writ  of  reatitution  may  be  made  if  the  amount  of  the  rent  due, 
and  coetfl,  is  lodged  within  six  months  of  the  date  of  the  ser- 
vice of  the  notice,  even  though  the  application  for  restitution 
IB  not  made  untU  after  that  pteriod  has  dapsed.    (By  Pallee, 

C.B.)     FlTZlCAUBICB  r.  HArOHNBT 

[Oir.  Caa.  XXVI.  M.  611 

87. Ss.  7,  80  {4)^Settin0  aside  execution — Judgment 

recovered  and  executed  before  passing  of  the  Act.]  Where  a 
Judgment  in  an  action  to  recover  land  for  non-payment  of 
rent  has  been  executed  before  the  passing  of  the  Act,  the 
Court  hu  no  power  to  grant  the  tenant  relief  under  sec.  30. 
MACGiLLIOUDDT  V,  DOYLB  -  -        C.  A.  XXI.  73 

38. Ss.  7,  30  {^)'-Applieation  to  restore  a  tenant  to  his 

holding— 'Execution  6y  written  notice  after  passing  of  Act- 
Setting  aside  execution  after  Nov.  23,  1887.]  The  Court  has  no 
power  to  set  aside  an  execution  and  restore  a  tenant  to  his 
holding  after  the  three  months  limited  by  sea  30  (♦)  have  ex- 
pired. (By  PaUes,  C.B.)  Shaffbbt  v.  Tibrnan 
*^  [Cir.  Cas.  XXII.  88 

39. S.  8  (1)  {S)— Surrender  by  middleman^Time  for 

serving  notice  of  surrender,]  Where  the  rent  received  by 
the  middleman  is  reduced  by  the  Court,  the  middleman  is 
entitled  to  surrender  his  holding  under  eec.  8,  notwithstand- 
ing that  at  the  time  of  the  passing  of  the  Act  such  rent  was 
already  less  than  the  rent  he  paid  the  head"  landlord.  The  time 
for  the  service  of  the  notice  of  surrender  under  sec.  8,  sub-sec 
8,  is  nine  months  from  the  date  of  the  Sab-Commission  order, 
notwithstanding  that  the  rent  fixed  by  the  Sub-Conmiission 
was  increased  by  the  Head  Conunission  on  appeal.  (By 
Andrews,  J.).    M'Corkbll  r.  Reid        Cir.  Caa.  XXV.  66 

40. 8.  8  (2)  {9)'-Surrender  by  middleman^M caning  of 

**  holding  "—Lease  for  999  years— Part  of  holding  sub-let— 
Judicial  rent  fixed  in  ease  of  one  of  four  svb-tenants.]  A 
lease  for  999  years  is  a  holding  capable  of  being  surrendered 
by  a  middleman  under  sec.  8.  Where  only  one  of  four  sub- 
tenants has  had  a  judicial  rent  fixed,  the  middleman  naay 
apply  under  s.  8  (2)  (9),  to  have  a  fair  rent  fixed  with  a  view 
to  surrender  his  holding,  and  the  fact  that  he  has  sub-let 
without  the  consent  of  his  landlord  is  immaterial.  Malcoic- 
SON  V.   CONOLLT      -  -  -  -        Q.  8.  XXII.  77 

41. S.   8    (8) — Surrender  of  farm— Judicial   rents   of 

tenants  reduced—*'  Sanction  of  Court.*']  Rents  which  are  re- 
duced by  judicial  agreements  are  under  "  the  sanction  of  the 
Court " ;  and  leave  to  surrender  a  farm  under  the  section  was 
given  where  there  was  no  collusion  between  the  middleman 
and  the  tenants.    Matnb  v.  Wright 

[I4.  Sub-C.  XXVI.  140 

48. S.  (9)  —  Conacre  —  Ordinary  agricultural  holding.] 

The  onus  of  proving  that  lands,  let  in  conacre  by  a  tenant 
residing  in  the  town,  were  not  only  used  as  an  ordinary  agri- 
cultural farm,  but  were  let  as  such,  lies  upon  the  tenant. 
61LLB8FIB  V.  Ernb    -       •        L.  Sub-C.  XXVII.  M.  809 

43. 8.  29 — Fixing  fair  rent — Re-hearing— Schedule  of 

abatements.]  When  a  judicial  rent  is  determined  by  the 
Land  Sub-Commissioners  in  one  year,  and  confirmed  on  re- 
hearing by  the  Land  Commission  in  a  different  year  the 
rent,  for  the  purpose  of  abatement  under  sec.  29,  is  to  be 
regarded  as  having  been  fixed  in  the  year  in  which  the  case 
was  re-heard.  Per  Palles,  C.B.  :  On  a  re-hearing  the  Land 
Commission  are  under  an  obligation  to  take  into  account  the 
state  of  prices  subsequent  to  the  original  hearing  before  the 
Land  Sub-Commission.    Contngham  v.  Gallagher 

[E.  D.  XXIII.  10 

44. S.  29— Half-yearly  rent  usually  paid  yearly.]      A 

tenant,  who  had  held  under  a  lease  which  reserved  a  rent 
{Myable  by  half-yearly  gales  in  May  and  November,  and  had 
on  the  expiration  of  his  lease  continued  on  as  tenant  from 
year  to  year,  had  a  judicial  rent  fixed  under  the  Land  Law 
(Ireland)  Act»  188L  His  rent  was  usually  paid  yearly,  and 
up  to  the  November  in  each  year,  and  on  being  sued  for  a  year 
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and  a-half*s  rent  to  May,  1888,  he  claimed  to  deduct  th« 
Grazette  abatement  for  the  entire  year  due  to  November, 
1SB7  z—Held,  that  notwithstanding  the  fact  that  for  conre^ 
nience  the  rent  had  been  paid  and  received  yearly,  the 
tenancy  was  still  one  with  two  half-yearly  gales,  and  that 
the  tenant  was  only  entitled  to  an  abatem«it  for  the  half- 
year  due  November,  1887.  (By  Murphy,  J.).  Tbbvor  r. 
GBT.8T0N         ....        Cir.  Cas.  XXIV.  ID 

46. 8.  30 — Setting  aside  execution — Retrospective  opera' 

tion  of  Act.]  The  Court  has  power  to  set  aside  an  exeeutioo 
and  to  reinstate  a  tenant  on  terms,  where  the  original  decree 
was  made  before  the  Aot  passed.      Lamfhibr  r.  Cormack 

[Q.  8.  XXI.  M.  678 

48. S.  30 — Staying  execution — Action  for  debt — Inability 

to  pay—0.  XLI.y  r.  15.]  Where  a  plaintiff  moves  for  leave 
to  enter  final  judgment,  the  defendant,  in  order  to  avail  himself 
of  the  equitable  provisions  of  seo.  30,  should  serve  a  cross-notice 
of  motion  for  a  stay  of  execution,  specifying  the  terms  as  to 
payment  that  he  proposes  to  offer.  In  order  that  there  should 
be  an  inability  to  pay  within  the  section,  it  is  not  necessary 
that  it  should  appear  that  all  a  tenant's  property,  inclndini^ 
his  farm,  or  all  his  projierty  except  his  farm,  is  insufficient 
to  enable  him  to  pay ;  but  there  is  such  inability  if  pajmeot 
would  deprive  him  of  reasonable  means  of  working  the  farm, 
and,  as  incidental  thereto,  of  supporting  himself.  Mere  inability 
to  pay,  apart  from  its  being  otherwise  shown  that  injuistiee 
would  be  worked,  does  not  constitute  a  ground  for  restraining 
execution  under  0.  XLL,  r.  15.    Newton  v.  Nolan 

[E.  D.  XXII.  36 

47. S.  30 — Stay  of  execution — Payment  by  instalments — 

Period  extended  over  more  than  a  year  from  date  of  decree  in 
civil  bill  ejectment  for  non-payment  of  rent— Statute— BeprcU 
by  implicationr-H  &  15  Vic.y  e.  57,  *.  139.]  A  County  Court 
Judge,  when  granting  a  decree  on  a  civil  bill  ejectment  for  non- 
pajrment  of  rent,  or  a  Judge  of  Assize,  on  appeal,  has  juria- 
diction  under  the  Land  Law  Act,  1887,  seo.  30,  to  extend  pay- 
ment of  the  rent  by  instalments  bejtnid  the  period  of  one 
year  from  the  date  of  the  decree,  notwithstanding  the  pro- 
visions of  14  &  15  Vic,  o.  57,  sea  130,  and  to  stay  execution 
in  the  meantime;  and  if  default  is  nuule  in  complying  with 
the  order  for  the  payment  of  the  first  or  any  subsequent  in- 
stalment, the  decree  may  be  executed  in  the  prescribed  form, 
notwithstanding  that  more  than  a  year  has  elapsed  from  th« 
date  of  the  decree.    Dbapbrs*  Compant  v.  Bradlbt 

[Q.  B.  D.  XXII.  70 

43. S.  30  (2)— Stay  in  execution  of  decree — Paywunt  by 

instalments— Default— Redemption— Lapse  of  six  months  since 
decree  recovered — Decree  not  executed.]  A  civil  bill  decree 
in  an  ejectment  for  non-payment  of  rent  was  obtained  against 
a  tenant,  but  with  a  stay  of  execution  until  default  in  paymrat 
of  the  rent  by  instalments  specified.  Default  was  made  in  the 
payment ;  and  more  tlian  six  months  elapsed  since  the  recovwy 
of  the  decree.  The  tenuit  having  applied  to  have  a  judicial 
rent  determined :  — Held,  that  on  the  construction  of  the  Land 
Law  Act,  1887,  sec.  30,  sub-Eection  2,  the  tenanc}'  had  not 
been  determined,  as  the  decree  had  not  been  executed,  though 
six  months  had  elaprad  from  its  recovery.  ODonnblx  r. 
Thb  'Education  Commissionbrs  of  Ireland 

[L.  Sub-C.  XXII.  98 

49 Sa.  30  (3),  34— ,9/oy  of  execution— "  Holdinff  "'— 

Chancery  letting.]  The  defendant  was  tenant  of  two  farms, 
one  of  which  exceeded  the  valuation  of  jC50  a  year,  held  under 
a  Chancery  letting  fcM*  seven  years.  The  second  farm  was  below 
the  annual  value  of  £50.  The  plaintiffs  having  obtained  judg- 
ment against  the  defendant,  and  issued  a  writ  of  ^fa.,  and  the 
defendant  having  applied  for  a  stay  of  execution  as  regards 
his  interest  in  the  second  farm: — Held,  that  the  motion  aiu«i 
be  refused,  as  the  aggregate  of  the  *'  holdings  '*  of  the  defen- 
dant amomited  to  more  than  £50  a  year,  and  he  was  conse- 
quently excluded  from  the  benefit  of  sec.  30  by  the  effect  of 
subsection  3.    Bank  of  Irbland  r.  Watkins 
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50. S.  30  (4)— Cro»*  notice.']    In  the  case  of  a  motion 

for  a  final  judgment,  a  defendant  who  intends  to  avail  himself 
of  the  equitable  provisions  of  the  30th  section  must  serve  a 
notice  on  the  plaintiff  of  his  intention  bo  to  do.  Newton  v, 
Btbxb a.  B.  D.  XXI.  82 

51. S.  30  {4t)— Restoration  to  poMBenion— Judgment  exe- 

euted  before  pastinff  of  Act."]  Where  a  judgment  in  an  action 
to  recover  land  for  non-payment  of  rent  has  be^i  executed 
prior  to  the  passing  of  the  Act,  section  30  (4-)  does  not  apply. 
Bablow  r.   Uabolan      -  .    Q.  B.  D.  XXI.  64 

52. Ss.  33  and  34— A'eio  scale  of  costs  in  ejectment  for 

non-payment  of  rent — Non-agricultural  holding — Heading  of 
schedule.]  The  scale  of  costs  in  civil  bill  ejectments  for  non- 
payment of  rent  drawn  up  by  the  County  Court  Judges  pursu- 
ant to  8.  33  of  the  Land  Act  of  1887,  does  not  apply  to  an 
ejectment  decree  for  a  holding  which  is  neither  agricultviral  nor 
liastoral.  Anonymous  (XXIV.  M.  373),  followed  and  approved. 
(By  Palles,  C.B.)    Earl  of  Bosse  v.  Sylvester 

[Cir.  Gas.  XXVII.  109 

8.  7 XXIV.  91 

See  Landlord   and   Tenant— Ejectment— Non-Pat- 
MBNT  OF  Rent.    6. 

S.  7 

See  Landlord  ^nd  Tenant— Mesne  Rates.    1,  2. 

S.  7 — ^Demand  of  possession  from  caretaker    XXIV.  74 

See  Landlord  and  Tenant  Act,  1860.     7. 


-8.  16 

See  Land  Pubchase  Acts.    27. 
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LAKD  I.AW  (IBBLAND)  ACT8,  1887,  1888— Act, 
1887,  8. 1— Act,  1888,  8. 1— Lease  dated  Nov.  18(A,  1826,  as- 
signed in  1828  without  landlord's  consent— 7  Oeo.  IV.,  e.  29.] 
ITie  rent  for  land,  held  under  a  lease  dated  18th  November, 
1826,  which  had  been  assigned  in  1828  without  the  landlord's 
consent^  was  received  by  the  landlord  from  the  assignee  direct 
from  1858,  and  the  receipts  were  given  to  him  in  his  own  name : 
—Heid,  to  be  such  a  consent  to  an  assignment  by  the  landlord  as 
uuder  the  Land  Law  (Ireland)  Act,  1888,  s.  1,  entitled  the  pre- 
sent occupant  to  have  a  fair  rent  fixed,  notwithstanding  the 
provisions  of  7  Geo.  IV.,  e.  29,  had  not,  prior  to  1832,  been  com- 
plied with.    Stewart  r.  Wrat      -       L.  8ub-0.  XXIV.  16 
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I<Ain>IiOBD  AKD  TEKANT— AGBEBMENT. 

^' Lease— Preparation  of  lease  and  tender  for  execution.] 

^\^^T^  an  agreement  is  entered  into  for  the  execution  of  a  lease, 
within  a  given  x)eriod,  without  stipulating  as  to  by  whom  the 
draft  lea.se  is  to  be  prepared  and  tendered  for  execution,  it  is  the 
duty  of  the  intended  lessor  to  prepare  the  draft  and  to  tender  it 
to  the  intended  lessee  for  execution.  Therefore  where,  to  an 
action  by  the  intended  lessee  for  breach  of  such  an  agreement  by 
non^ecution  of  the  lease  the  intended  lessor  pleaded  that  he 
had  refused  to  execute  it  (1)  because  the  stipukted  period  for  its 


IiANDLOBD  AI7D  TENANT-AaBEEMEKT-eoiir/fitt«f. 
execution  had  elapsed;  (2)  because  a  draft  lease  had  not  been 
tendered  to  him  by  the  intended  lessee  for  execution:— HeW, 
that  the  defences  were  bad  on  demurrer.    Cantley  v.  Powell 

[a.  B.  X.  91 

^' Provision  for  clergyman* s  residence— Erection  of  huts 

for  evicted  tenants— Waste.]  Tlxe  erection  of  huts,  not  built 
into  the  ground,  but  being  substantial  structures  lying  on  the 
land  and  intended  as  dwelling-houses,  was  held  inconsistent 
with  the  purpose  and  trust  for  which,  under  an  informal  agree- 
ment, land  was  demised  to  a  Roman  Catholic  Bishop,  "  to  pro- 
.  vide  suitable  "  residence  and  holding  for  the  Roman  Catholic 
ofl&ciating  clergyman.    Kehoe  v,  Landsdowne 

[H.  Ii.  XXVII.  M.  47a 

3» Stamp — Receipt  for  rent  paid  in  advance — Receipt 

stating  terms  of  tenancy— Stamp  Act,  1870.]  Where  a  tenant 
before  entering  into  possession  of  a  house  paid  half  a  yearns 
rpnc  in  advance,  and  required  a  receipt  from  the  landlord, 
stating  the  terms  of  the  tenancy,  it  was  held  that  this  docu- 
ment was  an  agreement  for  a  tenancy  wiUiin  the  provisions  of 
the  Stamp  Act,  1870,  and  was  insufficiently  stamped  with  an 
ordinary  receipt  stamp.    M*Kay  v.  Keefe  C|.  S.  X.  8 

* Tenancy—Stamp.]    A  receipt  on  which  is  endorsed 

"  tho  tenancy  to  be  determinable  at  the  end  of  each  year,"  is 
an  agreement,  and  must  be  stamped  before  being  produced  in 
evidence.    Simmonds  v.   Ness  Bee.  0.  X.  M.  325 


—  For  a  lease. 

See  Specific  Performance.    1,  2,  8,  9. 

—  For  a  lease— Fart  performance 

See  Frauds,  Statute  of.    2. 
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liANDIiOBD  AND  TENAITT  — BANXBTTPTCT  OF 
TENAITT. 

} Ejectment  on  the  title-Parties  to  the  action-20  &  21 

Vic,  c.  60,  ss.  268,  271— Insolvent^Lease  vesting  in  assignees- 
Election.]  Chattel  interests  in  land  remain  vested  in  a  bank* 
rupt  or  insolvent  until  his  assignees  have  elected  to  take  same ; 
and  until  such  election  the  assignees  need  not  be  joined  with 
the  bankrupt  or  insolvent  as  parties  in  an  ejectment  on  the 
title  for  the  land.    Hanway  v.  Taylor      -      B.  VIII.  98 

2- Execution  against  goods  of  tenant— Sheri/f  paying 

year's  rent  to  landlord— Bankruptcy  of  tenant— Notice  of  act  of 
bankruptcy.]  The  Sheriff,  who  was  about  to  sell  goods  seized 
imder  an  execution  against  the  tenant,  on  the  morning  of  the 
sale  received  a  notice  of  the  tenant  having  committed  an  act 
of  bankruijtoy;  he  sold  them  nevertheless,  and  paid  a  year's 
rent  to  the  landlord.  The  tenant  was  afterwards  adjudicated 
a  bankrupt:— JTe/tf,  that  the  Sheriff  should  have  declined  to 
sell  till  he  saw  the  result  of  the  notice,  and  that  he  must 
bring  the  purchafle-money  to  the  assignees.      Re  Kenirey 

[B.  VIII.  M.  449 

3. Irish  Bankrupt  and  Insolvent  Act,  1857,   s.   321— 

Right  of  landlord  to  distrain  for  rent  aetrued  due  after  bank- 
ruptcy.] The  321st  section  of  the  Irish  Bankrupt  and  Insolvent 
Act  of  1857  applies  only  to  rent  aocrued  due  before  the  bank- 
ruptcy. The  landlord  has  a  right  to  distrain  for  rent  accrued 
due  after  bankruptcy.    Re  David  Allen,  a  bankrupt. 

[B  (local).  XXVII.  104 

I4AKDLOBD       AKD       TEKANT  —  CHANGE       OF 
TENAirCT. 

!• Change  of  tenant's  name  in  the  rent  receipts— Evi' 

dence—New  tenancy— Transfer  of  previous  rights.]  The  mere 
alteration  in  the  form  of  receipt  for  rent  by  the  landlord 
does  not  constitute  evidence  from  which  the  Court  would  infer 
a  change  of  tenancy,  or  a  transfer  of  legal  rights  by  survivor- 
ship, where  it  is  not  shown  that  the  allocation  is  assented  to 
by  parties  interested.     Bourke  r.  Bourke 

[0.  P.  VIII.  M,  602 

^' Death  of  tenant— Tenant  from  year  to  year  dying 

intestate— Widow  remaining  in  possession— Service   ' 
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IiANDLOBD     AND     TENANT -CHANGE     OF 

TEN ANCT— eona'nuetf. 
notice  to  quit  before  administration  taken  out — Subsequent 
appointment  of  administrator— Ejectment  on  the  title.]  After 
the  death  of  a  tenant  from  year  to  year  intestate,  his  widow 
remained  in  possession  of  the  lands^  and  before  administra- 
tion was  taken  out  to  the  deoeased  the  landlord  served  her 
with  notice  to  quit.  On  the  expiration  of  the  time  specified  in 
the  notice  to  quit>  the  landlord  let  the  lands  to  a  new  tenant. 
Subsequently  administration  to  the  deceased  was  taken  out  by 
his  son,  who  thereupon  brought  an  ejectment  on  the  title  to 
recover  the  lands  which  were  then  in  the  possession  of  the  new 
tenant  under  his  agreement  :—Held  (Fitzgerald,  B.,  diss.),  that  * 
the  landlord,  in  the  absence  of  a  personal  representative  to  the 
deceased,  was  entitled  to  serve  the  notice  to  quit  on  the  widow, 
ihe  being  in  jwssession,  and  so  that  the  administrator  oould 
not  recover,  as  the  estate  had  been  legally  determined.  Sweknic 
V.  SwiiNT B.  X.  101 

liANDLOBD   AND   TENANT— DISTBESS. 

1. Goods  removed  from  demised  premises  to  evade  dis- 
tress—d  &  10  Vie.,  e.  111.]  A  plea  justified  a  seizure  of  goods 
under  the  15  Gea  IL,  c.  8  (Ir.),  because  the  goods  had  been  re- 
moved clandestinely,  but  did  not  aver  compliance  with  9  &  10 
Vic,  c.  Ill,  whidi  applies  expressly  to  all  oases  of  distress:— 
Held,  on  demurrer,  that  9  &  10  Vic,  c  111,  applies  to  dis- 
tresses made  under  15  Geo.  II. ,  c.  8  (Ir.),  and  that  the  defence 
was  bad.    M'Clbaby  v.  Davis       -  -    C.  P.  II.  M.  160 

8. Lease  giving  power  to  distrain  when  rent  in  arrcar 

for  a  Hxed  time— Common  Law  right  to  distrain— Breaking 
open  outer  door — Pleading — Demurrer  to  separate  paragraphs 
of  statement  of  rfom.]  A  provision  in  a  lease  that,  if  the  rent 
be  in  arrear  for  a  space  of  time  therein  named,  the  landlord  may 
enter  and  distrain,  does  not  displace  the  landlord's  Common 
Law  right  to  distrain  the  day  after  the  rent  is  due.  .Section  3 
of  the  L.  and  T.  (Ir.)  Act,  1860,  doe«  not  alter  the  relation  of 
landlord  and  tenant,  its  eflfect  is  merely  to  maintain  tliat  rela- 
tion with  its  known  incidents  (save  where  these  have  been  ex- 
pressly altered)  as  founded  upon  oontract,  and  although  there 
be  neither  a  reversion,  nor  tenure,  nor  service,  which  would 
formerly  have  been  necessary  to  support  it.  To  a  statement  of 
claim,  complaining  of  trespass  on  certain  demised  premiEes,  and 
that  defendant  broke  open  the  outer  door  thereof,  the  defen- 
dant pleaded  by  one  paragraph  of  the  statement  of  defence,  a 
traverse  of  the  trespass  and  breaking  open  of  the  outer  door, 
and,  by  another  paragraph,  in  justification  of  the  entry  on  the 
premises  to  distrain  for  rent,  averred  that  said  entry  was  the 
breaking  and  entering  of  the  premises,  and  the  alleged  breaking 
open  of  the  outer  door  thereof  mentioned,  and  that  said  entry 
was  peaceable  and  quiet,  and  was  made  without  any  unneces- 
sary noise  or  disturbance.  On  demurrer  to  the  latter  para- 
graph : — Heldy  that  said  paragraph  amounted  to  an  attempt  to 
justify  the  breaking  open  of  the  outer  door  for  the  purpose  of 
distraint,  and  that  the  defence  was  therefore  bad;  nor  could 
the  previous  traverse  be  referred  to  in  order  to  show  that  there 
was  no  admission  that  the  outer  door  had  been  broken  open. 
Nathan  v.  Batchelor  (W,  N.,  1876,  p.  172),  distinguifhed.  Gor- 
don V.  i'HELAN  -  -  -  -         B.  D.  XV.  70 

3. NoliceJ]    Notice  of  ilivtress  in  a  process  in  rei)levin 

where  the  plaintiff  held  under  a  yearly  tenancy  to  the  defendsuit, 
which  stated  the  distress  for  6  months  at  Is.  9d.  per  vreek, 
implied  a  weekly  tenancy  and  was  invalid.  Frazxh  v. 
WILUAM3  -  -  -  a.  S.  I.  M.  477 

4. rieading—9  &  10  FiV?.,  e.  111.]    la  an  action  foi  troa- 

fass  in  breaking  and  entering  the  plaintiff's  house  and  carrying 
away  his  goods  and  disx^sing  of  them,  tho  defendant  pleaded 
that  the  plaintiff  held  the  house  as  his  tenant  at  a  weekly  rent, 
and  that  the  defendant  entered  and  distrained  for  the  arrears 
of  rent.  The  plaintiff  replied  that  tlie  defendant  has  not  dis- 
trained the  goods  aa  alleged: — Held,  that  the  replication  waa 
embarrassing,  and  shou'd  have  been  more  si)ccifio  if  it  relied 
upon  the  requirements  of  9  &  10  Vic,  o.  111.  Naghten  ». 
Kbliy C.  P.  I.  .V.  604 


liANDIiOBD  AND  TENANT— EASEMENT. 

1. Bight  of  turbary — Contract  not  under  seal — Revoca- 
tion of  voluntary  parol  license.]  A  right  of  turbary,  being  a 
proAt  d  prendre,  cannot  be  validly  created  save  by  a  contract 
under  seal;  a  votuntary  parol  license  is  revocable.  Anckk- 
TELLS  Estate;  Be  M*Kbnna       -       Ia.  J.  XVII.  M.  99 

2. Turbary — Bcclaimed  lands  not  included  in  ambit  of 

holding — Bight  of  landlord  to  soil  after  turf  cut  away — 
Admission  of  estate  rentals  in  evidence.]  Where  a  portion 
of  land  covered  with  turf  waa  adjacent  to  the  original  holding' 
of  the  tenant,  though  not  comprised  in  the  ambit  of  the  hold- 
ing, and  the  tenant  xx)6ses£ed  a  right  of  turbary  over  such 
land: — Held,  that  the  tenant  ix>ssessed  no  right  to  the  Eoil 
after  the  turf  was  cut  away,  but  that  the  soil  remained  vested 
in  the  landlord  subject  to  the  easement  on  tho  part  of  the 
tenant  of  cutting  turf.  Tho  rentals  of  estates  are  admissable 
in  evidence  in  oases  before  the  Court.    Oates  r.  Stoxet 

[I*.  Sub-C.  XVI.  SO 

UlNDIiOBD      AND      TENANT  —  EJECTMENT  — 
BBEACH  OF  CONDITION. 

1. Death  of  tenant  after  eommeneement  of  Session* — 

Jurisdiction.]  A  chairman  cannot  make  a  decree  in  an  abated 
suit.  Quare,  does  an  ejectment  lie  on  the  Civil  Bill  Courts 
for  forfeiture  ?      (By  Fitzgerald,  J.)  Beamish  r.  M'Cabtht 

[Cir.  Cas.  II.  If.  674 

3. Jurisdiction — Civil  Bill   Court.]    An  ejectment  for 

a  forfeiture  incurred  by  breach  of  condition  cannot  be  brougbi 
in  the  Court  of  Quarter  Sessions.  (By  Keogh,  J.)  M'Cartht 
V.   Beamish      •  -  -  Cir.   Cas.   III.   31.    350 

liANDLOBD  AND  TENANT— EJECTMENT— KOK- 
PATMENT  or  BENT. 

1. Amendment  of  indorsement  on  writ — Striking  out  part 

of  premises  named.]  In  an  action  of  ejectment  for  non- 
payment of  rent  where  the  defendant  had  allowed  judgment 
to  go  by  default,  the  plaintiffs  applied  for  liberty  to  strike 
out  portion  of  the  indorsement  of  the  writ  of  summons  which 
specified  premises  other  than  those  in  the  actual  occupation  of 
the  defendant,  this  error  having  been  corrected  in  the  state- 
ment of  claim  i—Hcld,  that  the  amendment  could  not  be 
made ;  but  the  plaintiffs  could  amend  the  writ,  and  re-serve 
it.    Dublin  South  City  Markets  Co.  r.  Vicars 

[E.  D.  XV.  Jtf.  33 

a. Arrears  of  rent  *^  due"— Landlord  and  Tenant  (Ir.) 

Act,  1860,  ss.  54,  60, 61,  65,  70— Certificate  of  the  Clerk  of  thr 
Peace — Indorsement  on  the  warrant  for  possession — Caretakrr^* 
notice— Land  Law  [Ir.)  Act,  1887,  s.  7— Beat  Property  Limi- 
tation Act,  1874,  •*.  42— 23rd  O.  O.  (1890).]  In  an  ejectment 
for  non-payment  of  rent,  the  judge  is  directed  by  the  54 tb 
section  of  the  Act  of  1860,  "to  ascertain  the  amount  of  rent 
then  due  " : — Held,  that  the  word  **  due  "  in  this  section  means 
"  recoverable  at  law."  Held,  also,  that  in  a  suit  for  redemp- 
tion, arrears  recoverable  at  law  are  alone  contemplated  in  the 
provision  that  the  tenant  must  first  i)ay  or  lodge  '*  the  rent  and 
arrears  thereof,"     Twtbill  r.  M'Gbakaghan 

[a  S.  XXVII.  63 

8. Averment  that  defendant  holds  as  tenant  to  plaintiff 

— Meaning  and  proof  of  averment.]  In  an  ejectment  for 
non-payment  of  rent,  averring  that  the  defendant  held  as  tenant 
to  the  plaintiff,  it  api)eared  that  the  plaintiff  held  for  a  tenn  of 
3rear6  under  a  lease  made  in  1773,  out  of  which  a  woman  nanied 
Felton  was  the  owner  of  a  term  created  by  Bub-demii«  made 
in  1793,  for  rent  due  under  which  the  action  was  brou^t. 
Seward,  a  defendant,  was  the  owner  of  a  term  created  by  sub- 
demise  out  of  the  last- mentioned  term,  and  the  defendant 
Arnold,  the  only  defendant  named  in  the  \*'Tit,  in-as  in  posseision 
as  tenant  to  Seward.  The  writ  was  addressed  to  "all  ])ersoni< 
concerned."  Seward,  who  alone  took  defence,  pleaded  that 
Arnold  did  not  hold  as  tenant  to  the  plaintiff  as  alleged : — Held, 
that  the  averment  on  the  writ  means  holds  immediately  from 
or  under  the  plaintiff ;  that  it  ia  in  that  sense  material   and 
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IiAKDIfOBD    AHB     TBNANT-BJEOTMENT-NON- 

PAYMBNT    OP    B.^JSfT-continued. 
traversable ;  and  as  issue  had  been  taken  upon  it,  the  averment 
bhould  be  proved  in  that  sense  which,  not  having  be&n  done,  a 
verdict   should  be  entered  for  the   defendant.       Billing   r. 
^Vbnold  ...  -  B.  VIII.  M.  460 

4. Avay-going   eropt  —  Levy   under  fi.    fa. — Purchase 

at  auction— Action  by  landlords— Writ  of  habere  executed— 
Title  paramount— Landlord  and  Tenant  {Ireland)  Act,  1870, 
«.  8.]  M.  recovered  judgment  against  K.  for  £20,  a  writ  of 
a.  fa.  was  issued,  and  the  sheriffs  seized  cropa  on  the  ground  and 
growing  on  the  land  of  K.,  and  sold  them  by  auction  to  M. 
Subsequently  K.'s  landlord  brought  an  action  for  recovery  of 
the  land  for  non-payment  of  rent  in  respect  of  rent  accrued  in 
May.  Xo  appearance  was  entered,  and  judgment  was  marked, 
and  a  writ  of  habere  issued  on  September  2nd.  Possession  was 
given  to  the  landlord  under  the  writ  of  habere,  and  on  Septem- 
ber 4th  the  landlord  served  notice  upon  the  Sheriff  and  the 
judgment  creditor  that  a  yearns  rent  was  due.  M.  entered 
the  lands  and  took  away  the  crops.  In  an  action  by  the  land- 
lord against  M.  for  taking  away  the  crops  i—Heldy  reversing 
the  Queen's  Bench  Division,  that  the  property  in  the  growing 
crop  passed  to  M.  under  the  sale  to  him,  having  tlius  been 
oonstructiTely  severed  by  operation  of  law,  before  the  plaintiff 
recovered  judgment ;  and  further,  under  sec.  8  of  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  the  tenant  was  entitled  on  evic- 
tion to  away-going  crops ;  on  the  latter  ground  Deasy  and  Fiti- 
gibbon,  L.JJ.,  declined  to  pronounce  an  opinion.  RrssEU.  t?. 
MooBE  -  -  -  •  C.  A.  XV.  M.  139 

6. CivU  Bill—Signature  by  elerk  of  plaintiff'a  solicitor-^ 

Ammdmeni  of  amount  claimed.]  The  Court  has  power  to 
amend  the  amount  claimed  in  civil  bill  process  of  ejectment 
for  non-ijayment  of  rent,  but  it  is  not  sufficient  that  it  should 
be  signed  by  the  plaintiff's  solicitor's  clerk,  as  signature  by  the 
tolicitor  is  neoesKar^'.    Dunne  v.  MriRONEY 

[a.  s.  XV.  .V.  118 

6 Civil  bill— Payment  by  instalments— Appeal—Simple 

aMrmance  with  variation  in  amount — 50  &  51  Vie.f  e.  33,  sa.  4, 
7.  10— Land  Law  (Ireland)  Act,  1881,  $s.  5,  11— County  Courts 
Act,  s.  133.]  A  County  Court  decree  in  ejectment  for  non- 
payment of  rent  was  made  payable  by  instalments,  one  of 
which  was  due  and  had  not  been  paid.  The  affirmance  of  that 
di?Gree  by  the  Judge  of  Assiase  made  no  mention  of  the  pay- 
ment by  instalments,  but  the  decree  was  simply  affirmed  with 
a  slight  variation  in  the  amount:— HeW,  that  the  plaintiff 
wa-s  entitled  to  immediate  possession,  and  was  not  liable  to 
an  action  of  trespass  for  so  doing,  although  no  notice  had  been 
Ferved  under  the  Land  Law  (Ireland)  Act,  1887,  s.  7.  R.  t. 
Magrath  (24,  L.  R  Jr.  391),  followed.  Hbanet  v.  Luroan 
'  [B.  D.  XXIV.  91 

7 Cost  of  service  by  posting.]    Where  it  appeared  that 

owing  to  the  disturbed  state  of  the  district  service  of  an  eject- 
ment  process  for  non-ixiyment  of  rent  was  made  by  posting, 
the  pUintiff  was  held  entitled  to  the  extra  costs  of  the  post- 
ing.   .By  Alorris,  C.J.)    Palmer  v.  Locke 

[Cir.  Cas.  XXI.  32 

8 Costs— Bides,  Sept.,  1887,  sehed,— Holding  not  within 

the  Land  Law  {Ireland)  Acts,  1881  &;  1887.]  The  schedule  of 
fees  under  the  rules  of  9tli  September,  1887,  does  not  apply 
to  any  holding  which  does  not  come  within  the  Land  Law 
(Ireland)  Acts,  1881  and  1887.    (By  Murphy,  J.)    Anon. 

[Cir.  Cas.  XXIV.  M.  375 

9. Demurrer.]  A  demurrer  to  an  ejectment  for  non- 
payment of  rent  was  heard  riid  overruled,  it  not  being  con- 
tended that  a  deiaurrer  did  not  lie.    Grat  v.  Lauder 

[d.  B.  VIII.  148  note 

10. Deserted  premises.]    A  moiion  under  the  57th  sec. 

of  the  Landlord  and  Tenant  Act,  1860,  for  liberty  to  enter 
judgment  in  ejectment  for  deserted  premises  was  granted, 
the  usual  nxitinffs  having  been  made.    Wallace  v.  Morrow 

[E.  VII.  M,  161 


LANDLORD     AND     TEN  ANT-EJEOTMENT- NON- 
PAYMENT   OF    BBNT-«mrtni«r<f. 

11. Devisee  of  lands  appointed  executor — Landlord  and 

Tenant  Act,  1860,  «.  52.]  A  devisee  of  lands,  who  is  also 
executor  of  the  will  of  the  devisor,  cannot  maintain  an  action 
of  ejectment  for  non-payment  of  rent  unless  a  year's  rent  shall 
havf«  accrued  due  subsequently  to  the  death  of  the  devisor. 
Murtaghx.  Adamson{ll.^l.Ylh),  disapproved  of.  (ByPalles. 
C.B.)    Staples  v.  Bill  •  -  -  Cir.  Oas.  XXI.  28 

12. Embarrassing  defence.]  To  an  ejectment  for  non- 
payment of  rent,  against  Philip  O'Hare  and  others,  a  person 
not  named  in  the  plaint  jileaded  this  defence:  *' Thomas 
Campbell,  one  of  the  defendants,  and  tenant  from  year  to 
year  of  part  of  the  dwelling-house  and  premises  in  the  writ, 
&c.,  mentioned,  appears  and  takes  defence,  and  says  that  the 
said  Philip  O'Hare  does  not  hold  the  said  dwelling-house  and 
premises  as  tenant  to  the  plaintiff  as  alleged,  and  therefore, 
ko.^—Hcld,  that  this  defence  should  be  set  aside  as  em- 
barrassing.   Elgee  v.  O'Uarb        •  C.  C.  III.  M.  468 

13. Embarrassing  defence — 0.   XVIII.,   r.   8.]     In  an 

action  for  recovery  of  land  for  non-payment  of  rent,  the  defen- 
dant cannot  jilead,  under  O.  XVIII.,  r.  8,  by  way  of  defence 
that  he  is  in  possession  by  himself  or  his  tenant.  Hewson  r. 
COFFET C.  P.  D.  XV.  64 

14. Indorsement  on  tcrit  of  summons  —  23  &;  24  Vic, 

e.  154,  s.  60 — Entry  of  appearance — Judgment  in  default  of 
appearance— O.  XII.  rr.  7-8.]  The  writ  of  summons  in  an 
action  for  the  recovery  of  the  possession  of  land,  for  non-pay- 
ment of  rent,  must  contain  the  indorsement  required  by  sec  60 
of  Deasy 's  Act  (23  &  24  Vic.,  o.  154),  that,  if  the  amount 
claimed,  together  with  a  sum  for  costs,  be  paid  to  the 
plaintiff  or  his  solicitor  within  ten  days  from  the  service  of 
the  writ,  all  further  proceedings  in  the  action  will  be  stayed. 
In  such  actions  the  plaintiff  will  not  be  allowed  to  sign  judg- 
ment in  default  of  appearance  \mtil  after  the  expiration  of 
ten  days  from  service  of  the  writ;  but  after  the  lapse  of 
eight  days  from  such  service,  the  defendant  cannot  enter  an 
appearance  except  by  leave  of  the  Court  or  a  judge  under 
O.  XIL,  r.  8.    Laws  v.  Murphy     -  -    B.  D.  XII.  68 

Vi.-^— Executor— Pleading.]  In  an  aotion  of  ejectment 
for  non-pa}'ment  of  rent  the  defendant  pleaded  that  he  held 
the  lands  as  executor  of  D.^  This  defence  was  set  aside,  and 
liberty  was  given  to  the  plaintiff  to  amend  the  writ  of  sum- 
mons and  plaint  by  striking  out  the  description  of  the  defen- 
dant as  executor.    Caldbeck  v.  Bergin   -    Z.  VII.  Jf.  308 

16. Infant   plaintiff — Acknowledgment   by    sub-tenant — 

Registry  Acts — Sale  in  Landed  Estates  Court.]  In  1817  D. 
made  to  N.,  his  heirs  and  assigns,  a  lease  for  lives  renewable 
for  ever.  C,  the  heir  of  N.,  died  in  March,  1847.  The  plaintiff 
in  this  ejectment  was  C.'s  heir,  and  was  bom  in  June,  1847. 
In  1840  D.  took  the  premises  for  three  years  from  C,  at  a  rent 
of  £8  a  year;  and  dying  in  1841  he  left  the  property  to  his 
widow  for  life,  with  remainder  to  his  son  W.,  a  defendant, 
who,  as  his  mother's  agent,  and  irntil  her  death,  received  the 
rent  for  her,  and  afterwards  for  himself,  llie  rent  of  £8  was 
paid  for  May,  1846,  but  not  since;  but  in  1848  W.  refused 
to  pay  it,  because  the  plaintiff  had  not  then  a  guardian  who 
could  give  a  receipt  for  it.  In  1851  the  last  life  in  the  lease 
of  1817  drc^ped.  In  1856  W.  demised  the  premises  for  100 
years  to  B.  The  lease  was  registered  in  the  same  year.  B's 
interest  was  sold  in  the  Landed  Estates  Court  to  X.,  whose 
tenant  was  Y.,  a  defendant: — Held,  that  the  relation  of  land- 
lord and  tenant  continued  to  exist  reciprocally  between  the 
plaintiff  and  W.  Held,  also,  the  6  Anne,  c.  21  (Ir.),  did  not 
apply,  as  the  plaintiff's  interest  in  1856,  being  only  a  tenancy 
from  year  to  year,  was  not  capable  of  being  registered.  Held 
also,  that  the  Landed  Estates  Court  conveyance,  as  it  did  not 
warrant  the  lessor's  title,  did  not  affect  the  case.  Nixon  r. 
Darlet C.  P.  II.  3f.  283 

17. Leave  to  tenant  in  possession  to  appear  and  defend.] 

Leave  was  given  to  a  tenant  in  possession,  who  had  been 
served  with  a  writ,  but  not  named  as  a  defendant,  to  appear 
and  defend  in  an  action  of  ejectment  for  non-XMyment  of  rent. 

HbNNSSST  V,  HSNNESST  -  •         B.  D.  XU. 
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18 Monthly  tenancy— 2i  &  24  Ftf.,  e.  154,  8.  52.]    Aii 

ejectment  for  non-payment  of  rent  does  not  lie  in  the  case 
of  a  monthly  tenancy.  Semble,  an  ejectment  for  non-payment 
of  rent  cannot  be  maintained  in  the  ca«e  of  any  tenancy  less 
than  one  from  year  to  year.  Tlie  provisions  of  23  &  24  Vic, 
c.  154,  sec.  52,  do  not  apply  to  any  tenancy  for  a  less  ixriod 
than  one  from  year  to  year.  Dale  v.  Conolly  (XXII.,  53)  over- 
ruled.    O'SULLIVAN  V.  Ambbosb  C^  B.  D.  XXVII.  46 

19. Motion  to  ttay   proceedings   on  lodging   money   in 

Court]  A  lessee  held  by  a  leaee  which  contained  a  proviso 
for  forfeiture  in  case  of  judgment  being  marked  against  him : 
it  was  marked  against  him  and  the  sheriff  sold  his  interest 
to  W.,  who,  in  an  action  of  ejectment  by  the  landlord,  applied 
under  sec.  64  of  the  Landlord  and  Tenant  Act,  1860,  that  the 
proceedings  might  be  stayed,  he  having  lodged  the  rent  and 
costs  in  Court.  The  CJourt  granted  the  motion.  Bmsbobough 
t;.  FiEHT         -  -  C.  C.  VII.  M.  367 

20. Motion   to    «f<    atide   defence.]    A  defence   which 

amounted  to  the  general  issue,  in  averring  that  the  defendant 
did  not  owe  the  rent  ckimed,  was  set  aside.  O'Farrill  v. 
Oloban  .  -  -  -  C-  C-  VII-  ^'  608 

21, Xotiee  to  quit— Judgment  for  potsession— Redemp- 
tion by  mortgagee — Judgment  in  action  of  ejectment  and  for 
mortgage  debt  by  mortgagee — Judgment  in  action  of  ejectment 
by  the  landlord  for  over  holding— Notice  not  given  to  mortgagee 
^-Judgment  set  cuide.]  A  landlord  served  a  notice  to  quit 
on  his  tenant,  and  afterwards  commenced  an  action  for 
recovery  of  the  lands  for  non-payment  of  rent,  in  which  judg- 
ment was  entered.  A  mortgagee  of  the  tenants'  interest 
redeemed  the  tenancy.  The  landlord  then  commenced  an 
action  of  ejectment  for  overholding,  on  which  judgment  wa« 
entered  up,  and  no  notice  of  which  proceedings  was  served  on 
the  mortgagee: — Heldf  that  the  mortgagee  was  entitled  to 
notice  of  the  proceedings,  and  that  the  judgment  should  be 
set  aside.    Listowel  v.   Kxllt       -        C.   P.   D.   XVI.   4 

22. Parties— Averment  of  contract  in  the  process— 25  & 

24  FiCL,  c.  154.  s.  53.]  In  a  civil  bill  ejectment  for  non-pay- 
ment of  rent,  although  it  is  only  necessary  to  serve  the  pereons 
in  actual  oocui)ation  of  the  lands,  still  the  process  must  name 
as  the  defendant  the  person  between  whom  and  the  plaintiff 
the  contract  of  tenancy  is  alleged  to  exist.  Campion  v.  Cam- 
pion (VIII.  147),  distinguished.    Bagwell  v.  Kennedy 

[O.  S.  XVIII.  36 

23. Payment   by   bank    draft — Computation    of   time — 

Sunday— Landlord  and  Tenant  Act,  1860,  see.  60— C.  L.  P. 
Act,  1853,  sec,  232.]  On  a  motion  to  set  aside  a  judgment  in 
an  action  of  ejectment  for  non-x>ayment  of  rent,  the  summons 
and  plaint  in  which  was  indorsed  as  prescribed  by  the  Landlord 
and  Tenant  Act,  1860,  s.  60,  on  tlie  grounds  that  the  rent  and 
costs  had  been  previously  paid  by  the  sending  of  a  bank  draft 
to  the  plaintiff's  attorney  within  the  ten  days  prescribed,  and 
that  a  tender  of  tlie  amount  in  cash  had  also  been  made,  but 
refused,  within  such  period,  Sunday  not  being  included  in  the 
computation  thereof: — Held  (1),  that  in  the  construction  of 
sec.  60  of  the  Landlord  and  Tenant  Act,  1860,  the  232nd  section 
of  the  Common  Law  Procedure  Act,  1853,  should  be  deemed 
incorporated  by  implication,  so  as  to  exclude  Sunday  in  the 
computation  of  time  for  payment  or  tender.  (2)  By  Keogh 
and  Lawson,  JJ.  (Morris,  C.  J.,  hesitante),  that  the  sending  of 
the  bank  draft  operated  as  a  **  payment "  within  the  meaning 
of  the  Landlord  and  Tenant  Act,  1860,  sec.  60.  O'Rbabdon 
V.  Beabdon  -  -  -  -      C.  p.  XI.  9 

24. Penal  rent.]  Ejectment  does  not  lie  for  non- 
payment of  penal  rent.    Anneslet  v.  Roonet 

[Q.  s.  xyiii.  100 

26. Plea  of  possession,]    The  plea  of  possession  cannot 

be  set  up  in  an  action  of  ejectment  for  non-jAyment  of  rent. 
MONTOOMEBT  V.  IIennesst      -  O.  A.   XVIII.  M.  39 
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26 Pleading— Landlord  and  Tenant  Aefj  1860,  t.  24.] 

In  an  action  to  recover  possession  of  land  for  non-payment  of 
rent,  brought  by  a  person  who  claims  to  be  landlord  by  devolu- 
tion of  title  from  the  original  lessor,  the  plaintiff,  in  order  to 
obtain  the  benefit  of  the  Landlord  and  Tenant  Act,  1860, 
sec.  24,  should  merely  state  the  devolution  of  title  generally 
without  more  particularly  setting  out  the  intermediate  steps 
by  which  the  estate  of  the  lessor  became  vested  in  him.  Sub- 
ject to  this  qualification  the  rules  of  pleading  applicable  to 
actions  for  the  recovery  of  land  are  the  same  as  in  all  other 
actions.    Beattt  v.   Leact    •  -       B.  D.   XVIII.   89 

[ThiB  was  affirmed  on  appeal.    16  L.  R.  Jr.  132.] 

27. Posting— Vacant  possession,]    It  appearing  that  the 

tenant  of  part  of  lands  the  subject  of  the  ejectment  was  a 
woman  who  had  been  absent  from  the  premises  for  12  months, 
and  copies  of  the  writ  had  been  posted  on  the  door  of  the 
premises,  and  the  church  and  chapel,  the  service  was  deemed 
good.    Latbiff  v.  Latbiff  -  C.  C.  VII.  M.  366 

28. Redemption.]    On   an   application   for  redemption 

made  under  23  &  24  Vic,  c  154,  sec.  70,  nine  months  after  the 
issuing  of  the  writ,  the  defendant  not  knowing  that  he  had 
only  six  months,  the  Court  held  he  was  too  late.  Wtbbants 
V.  Cbawfobd C.  C.  I.  Jf.  156 

29. Redemption— Lodgment  of  rent  and  costs— ZS  &  24 

Vic,  c.  154,  s.  70.]  A  petition  by  a  tenant  evicted  for  non- 
payment of  rent  was  filed  one  day  before  the  six  montha  for 
redemption  expired,  praying  for  an  account  of  the  profits  of 
the  land  from  the  date  of  the  execution  of  the  decree  for 
possession,  and  of  the  amount  due  for  rent  and  arrears.  The 
rent  payable  and  the  costs  of  the  ejectment  had  not  been 
lodged  in  Court: — Held,  that  the  petitioner's  rights  were 
governed  by  23  &  24  Vic,  c  154,  s.  70,  which  deolares  thai  if 
the  rent  and  costs  are  not  lodged  within  the  time  limited  the 
defendant  in  the  ejectment  shall  be  debarred  from  all  relief 
or  remedy  at  law,  or  in  equity ;  and  so  the  petition  waa  dis- 
missed.   Pbendeboast  «.  IzoD  •  -CI.  i^.  200 

30. Service  by  posting — Civil  bUl — Supplemental  Rule, 

llth  May,  IB&Z— County  Courts  Act,  ISTI—'*  Transmission 
effected."]  The  posting  of  a  civil  bill  iwrocess,  duly  addressed, 
fifteen  olear  days  before  the  oiiening  of  the  sessions,  is  a 
sufficient  compliance  with  the  Supplemental  Rule  of  llth  May, 
1882,  under  the  County  Courts  Act,  1877.  Vaitoalextb  r. 
M'Gbath  -  Q.  B.  D.  XXI.  61 

31 Set'o/F.]  To  an  action  of  ejectment  for  non-pay- 
ment of  rent  the  defendant  pleaded  a  set-off,  which  r^uced 
the  amount  claimed  to  a  sum  less  than  one  year  s  rent.  On  a 
demurrer  -.—Held,  that  the  plea  was  bad,    Cahill  v.  Ksabnxt 

[C.  P.  II.  Jf.  844 

82. Set-off— Part  payment  to  head  landlord — Absence  of 

compulsion.]  To  ejectment  for  non-payment  of  rent  the  defen- 
dant pleaded  that  one  year's  rent  was  not  in  arrear,  because 
the  plaintiff's  claim  against  the  defendant  in  respect  of  the 
rent  was  subject  to  a  deduction,  or  set-off,  of  £2  158.  Sd.,  paid 
by  the  defendant  before,  &c,  to  the  landlord  under  whom, 
kc,  and  to  whom  the  plaintiff  was  indebted  in  respect  of  the 
said  rent  in  a  sum  exceeding  the  smn  paid  by  the  defendant 
to  the  landlord  at  his  request  and,  as  aforesaid,  the  particulars, 
&c  i—Held,  that  th?  defence  should  be  set  aside.  Sullivan 
r.  Robebts      -  C.  C.  III.  M.  614 

33. Set-off.]    In  an  action  of  ejectmrat  for  non-payment 

of  rent  the  defendant  sought  to  set  off  a  debt  due  by  the  plaintifr 
to  him,  and  defend  the  ejectment  by  showing  that  there  was  not 
a  year's  rent  due  :—Heldy  that  he  could  not  set  off  a  debt  to 
defend  the  ejectment    (By  Keogh,  J.)    Dalton  v.  Barlow 

[Oir.  Cas.  I.  M.  490 

34. Setting  aside  proceedings — Abuse  of  process  of  Court 

— Action  brought  after  rent  tendered— 23  <k  24  Vic,  c  154,  sec  62 
—Costs— Letter  before  writ.]  A  tender  of  rent  after  the  gale  day 
is  not  a  defence  to  an  action  of  ejectmen^^for  pcxi-parment  of 
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rent.  The  5tli  eec.  of  11  Anne,  c.  2,  providingr  that  if  a 
tenant  should,  at  any  time  before  the  trial  of  an  action  of 
ejectment  for  non-jKiyment  of  rent,  pay  or  tender  the  rent  and 
ooBts,  &U  further  proceeding  should  oease^  having  been  repealed 
by  23  &  24  Vic,  o.  154,  the  tenant  instead  of  so  tendering 
rent  due,  should  proceed  as  provided  by  sec.  62  of  the  latter 
Act.  Where  a  tenant  had  tendered  rent  pott  diem,  the  Court 
refused  to  stiqr  or  set  aside  the  proceeding  in  an  action  of 
ejectment^  subsequently  brought  for  non-payment  of  the  rent^ 
the  right  to  tender  having  ceased  to  exist  at  the  time  when  it 
was  made.  Sefnble,  that  an  attorney  of  a  creditor,  retained 
to  denund  a  debt,  has  no  right  to  insist  on  payment  of  any 
cost  of  his  letter  demanding  his  debt,  previously  to  issuing  a 
v^Tit  of  eunmions  and  plaint.    Allsn  r.  O'Callaghan 

[E.  X.  131 

86. Setting  aside  defence  of  <e<-o/f.]    To  an  action  for 

non-payment  of  rent  the  defendant  pleaded  a  set-off  of  money 
due  to  him  by  the  plaintiff  for  work  and  labour  done^  services 
rendered,  and  money  due.  This  defence  was  set  aside.  Pattbb- 
80N  r.  KlLLEKN  -  C.  C.  X.  M.  404 

36. Stay    of    execution    of    decree — Exorbitant    rent — 

Disturbance—Landlord  and  Tenant  {Ireland)  Act,  1870,  sec,  9. 
—Rfdes  1677,  O,  XV.,  r.  96.1  An  application  was  granted 
to  stay  execution  of  civil  bill  decrees  in  ejectments  for  non- 
payment of  rent,  under  the  County  Court  Rules,  1877,  0.  XY., 
r.  96,  where  it  was  propoeed  to  claim  compensation  for  dis- 
turbance^ by  reason  of  such  ejectments,  under  section  9  of  the 
Landlord  and  Tenant  (Ireland)  Act,  1870.  Rbvinoton  v, 
Kellt Q.  8.  XIV.  34 

37 Traverse  of  tenancy— C,  L,  P,  Act,  1853,  sees,  194, 

V^^-^Landlord  and  Tenant  Aety  1860,  see,  63.]  A  summons 
and  plaint  in  ejectment  for  non-x>ayment  of  rent,  directed  to 
"  W.  L.  Campion  and  others,  defendants,"  averred  that  £.  Stack 
held  the  lands  as  tenant  to  the  plaintiff  under  a  contract  of 
tenancy.  W.  L.  Campion  having  demurred,  on  the  grounds 
that  no  contract  of  tenancy  between  him  and  the  plaintiff  was 
disclosed,  or  was  it  alleged  in  terms  that  he  was  a  tenant  in 
possession : — Held,  that  the  writ  was  good  in  law,  and  complied 
with  the  requirements  of  C.  L.  P.  Act,  1853,  s.  195.  Billing  v. 
Arnold  (Ir.  R  7,  C.  L.  529);  Keene  v.  M 'Blaine  (17  Jr.  C. 
L.  654),  commented  on.    Campion  v,  Cahpion 

[C.  P.  VIII.  147 

88. Unoccupied  premises — Service  of  vrit  by  posting.] 

Ejectment  for  unoccupied  premises.    The  writ  was  posted  on 
*  the  door  of  the  house,  and  on  the  gate,  and  also  on  the  places  on 
which  notices  were  usually  posted  in  the  nearest  market  town : — 
Held,  good  service.    Shaw  v.  Wabmington 

[C.  C.  III.  .v.  136 

39. Weekly  tenancy.]    An  ejectment  cannot  be  brought 

for  non-payment  of  rent  in  the  case  of  a  weekly  tenancy,  although 
more  than  a  year's  rent  is  due.    Wtsi  v,  Lyons 

[Q.  8.  XXI.  48 

40. Weekly  tenancy— Z5  &  24   FtV.,  e.  154,  s.  52.]    A 

ciTil  bill  ejectment  for  non-payment  of  rent  lies  in  the  case  of  a 
weekly  tenancy  when  a  year's  rent  is  due.  Wyse  v.  Lyons, 
(XXL  48),  overruled.     (By  Andrews,  J.)    Dale  r.  Conollt 

[Cir.  Cai.  XXII.  63 

41. Writ  of  possession — O,  XLVII.j  r.  L]  In  an  eject- 
ment by  the  landlord  a  writ  of  habere  was  issued  in  July,  re- 
turnable in  September.  Owing  to  negotiations  the  writ  was  out 
of  return.  A  writ  of  possession  was  ordered  under  O.  XLYII., 
r.  1.    Clayton  r.  Hall  C.  P.  D.  XII.  M,  68 

42. Writ  of   restitution   by   a  judgment   creditor.]    A 

judgment  creditor  who,  after  the  habere  was  executed,  regis- 
tered his  judgment  as  a  mortgage  against  the  defendant  in  the 
ejectment  for  ncm-payment  of  rent,  was  put  into  possession  by 
a  writ  of  restitution  under  the  23  &  24  Vic,  c.  154,  s.  71. 
Caclfisld  r.  Walsh  -  C.  P.  II.  J/.  168 
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43. 23  &  24  Vic,  e.  154,  see.  52.— Outstanding  legal  cstnle 

—Trustee  for  plaintiff.]  The  plaintiff  bought  lands  in  the 
Landed  Estates  Court,  subject  to  the  tenancy  of  the  defendant 
After  lodgment  of  the  purchase  money,  but  before  execution  of 
the  conveyance,  a  gale  of  rent  became  due.  After  the  execu- 
tion of  the  conveyance  another  gale  became  due,  and  the  pur- 
chaser brought  this  civil  bill  ejectment  for  non-payment  of 
TvcLti—Held^  that  under  23  &  24  Vic,  c.  154  sec.  52,  the 
jdaintiff  was  entitled  to  maintain  the  ejectment  though  the 
vendor  was  legally  entitled  to  the  first  gale  of  rent.  MrRTAOH 
«.  Ad  AMBON  -  ^  S,  11.  M.  170 

Amendment  of  civil  bill  process     -  •         I.  J/.  624 

See  Practice— Civil  Bill  Coubt— Amendment.    5. 

LANBLOBB      AND      TENANT  --  EJECTMENT  ~ 
NOTICE    TO    QT7IT. 

!• Agricultural  holding— Death  of  yearly  tenant  inteatate 

—Administration  not  taken  out— Notice  to  quit— Service  on 
person  in  possession  only—ild  k  40  Vic,  e,  63,  s.  4.]  Where 
administration  has  not  been  taken  out  to  a  tenant  of  an  agri- 
cultural holding,  who  has  died  intestate,  a  notice  to  quit 
served  only  on  a  person  who  had  remained  in  possession, 
paying  rent  and  managing  the  farm,  is  sufficient  to  determine 
the  tenancy ;  and  it  is  not  compulsory  on  the  landlord  in  such 
case  to  direct  and  serve  the  notice  in  conformity  with  the 
provisions  of  sec.  4  of  Sir  Colman  O'Loghlen's  Act  (39  &  40 
Vic.  c.  63).    Rowland  v.  Holland        O.  B.  D.  XIII.  143 

^' — 1- Alternative  dates.]  A  notice  to  quit  was  in  the 
alternative  form,  and  the  ejectment  waa  brought  before  the 
second  term  had  expired:— He/cf,  that  the  defendant  was 
entitled  to  a  verdict.    PEROugON  #.  Dalt 

CB.  VII.  M.  596 

.  ® Alternative  dates.]    A  notice  to  quit  served  in  April, 

m  the  alternative  form,  the  tenancy  being  a  May  tenancy,  waa 
held  insufficient.    Beevt  v.  Bannon  Q.  S.  XI.  M.  42 

4. Alternative   dates.]    A  notice  to  quit,    dated   27th 

October,  1874,  and  served  Ist  November,  demanded  possession 
of  the  lands  "  on  the  1st  of  May  next  ensuing  the  date  hereof, 
provided  your,  tenancy  originally  commenced  in  May,  or,  other- 
wise, that  you  deliver  up  possession  of  the  said  premises  at 
the  end  of  the  year  of  your  tenancy,  which  shall  expire  a  year 
from  the  time  of  your  being  served  with  this  notice."  The 
tenancy  was  proved  to  be  a  May  tenancy  r—Hf/rf,  that  the 
notice  to  quit  waa  good.  (By  Whiteside,  C.J.)  Flood  r. 
J^DOS  ....  Cir.  Cas.  X.  .V.  186 

5. Alternative  dates.]    A  notice,  sen-ed  in  April,  1876,  to 

quit  the  November  following,  if  that  should  satisfy  the  terms 
of  the  tenancy,  but  otherwise  to  quit  in  May  1877,  was  held 
sufficient  to  terminate  a  May  tenancy  from  year  to  year.  King 
V.  Bebminoham  ...  c^.  s.'xi.  M.  41 

6. Alternative  dates— Tenancy  created  after  passing  of 

Act.]  Where  a  tenancy  created  subsequently  to  the  passing  of 
the  L.  k  T.  Act,  1870,  commenced  in  March,  a  notice  to  quit 
served  in  September,  to  quit  in  March  following,  if  the  tenancy 
then  commenced,  **  and  if  otherwise,  then  at  the  end  of  the 
year  of  the  tenancy  which  shall  expire  next  after  the  end  of  the 
half  year  from  the  time  of  the  service  of  this  notice,"  is  a  good 
notice  to  terminate  the  tenancy  in  September  following.  Lord 
Fitzwilfiam  v.  Dillon  (IX.  106),  discussed.  O'Neill  r. 
Naughten  -  •  -  .  Q.  S.  X.  9 

7. Alternative   dates.]    In  an   ejectment    on   tlie  title, 

to  recover  land  held  from  year  to  year,  commencing  on 
^larch  25,  it  appeared  that  the  notice  to  quit,  on  which  tlie 
action  was  brought,  and  which  liad  been  served  on  behalf  of 
the  landlord  previously  to  the  25th  March,  1872,  was  a  notice 
to  quit  and  deliver  up  possession  on  the  29th  of  September, 
provided  the  tenancy  originally  commenced  on  the  29th  Septem- 
ber, or  otherwise  to  quit  at  the  end  of  the  year  oL 
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expiring  next  after  the  end  of  six  calendar  months  from  the  date 
of  the  notice.  The  action  was  brought  before  the  25th  of  March 
following,  and  the  writ  claimed  title  from  October.  The  Court 
held  that  the  action  was  premature,  as  the  notice  did  not 
determine  the  tenancy  until  March  25,  1873,  which  had  not 
arrived  at  the  date  of  bringing  the  ejectment.  Ferguson  v. 
Daly B.  VIII.  M.  601 

8. Authority  of  offent  to  tiffn  notice — OcneraZ  or  particu- 
lar authority  ^Signature  of  agent  to  notice.'\  A  notice  to  quit 
may  be  signed  in  an  agent's  own  name,  without  reference  to 
the  landlord,  provided  the  agent's  authority  is  general;  but 
where  the  authority  of  the  agent  is  special,  such  special  autho- 
rity must  appear  on  the  face  of  the  notice  itself.  Maouibb  v, 
ROOBBS  B.  D.  XXVII.  19 

9. Commencement   of  tenancy — Entry   in   broken   galcl 

An  agreement,  dated  12th  March,  1866,  to  take  lands  "  for  one 
year  certain,  and  for  one  year  only,  from  the  date  hereof,  and, 
after  the  expiration  of  such  one  year,  for  such  longer  time  ae 
both  parties  shall  agree,  or  until  the  expiration  of  a  six  month's 
notice  to  quit,  which  shall  at  any  time  be  given  by  either  of 
the  said  pafties  to  the  other  of  them  for  leaving  the  said  premi- 
ses." The  gale  days  were  the  1st  of  Mf^y  and  the  Ist  of  2\ovem- 
ber.  A  notice  to  quit  was  served  on  the  16th  of  March,  1867, 
requiring  possession  to  be  delivered  up  on  the  1st  of  November, 
provided  the  tenancy  commenced  at  that  time  of  the  year, 
otherwise  at  the  end  of  the  year  of  the  tenancy,  which  would 
expire  next  alter  the  end  of  half-a-year  from  the  time  of  service 
of  the  noiioQi—Held,  that  the  notice  should  have  been  served 
for  ttie  13th  of  March.    M alone  r.  Linnon 

[Q.  8.  II.  3f.  170 

10. Death  of  tenant  from  year  to  year  intettate—Legal 

pergonal  representative  subsequently  raised — To  wha4  parties 
notice  to  quit  addressed — Determination  of  tenancy  at  what  time 
— Fair  rent  Axed  pending  currency  of  notice.l  A  tenant  from 
year  to  year  died  intestate  in  1866.  His  widow  continued  in 
occupation  with  her  infant  children.  From  1866  to  1870  slie 
paid  the  rent  and  received  the  receipts  in  the  name  of  the  repre- 
sentative of  her  late  husband.  From  1870  until  1879,  when  she 
died,  she  received  the  receipts  in  her  own  name.  After  her 
death  her  children  continued  in  occupation  and  i^aid  the  rent. 
On  the  28th  of  April,  1882,  the  landlord  served  a  notice  to 
quit  on  the  parties  in  possession,  addressed  to  the  repre- 
sentatives of  the  widow.  On  the  25th  of  October,  1882,  the 
eldest  son  served  an  originating  notice  on  the  landlord  to 
liave  a  fair  rent  fixed  under  the  Land  Law  Act,  1881.  On 
the  16th  of  January,  1883,  the  civil  bill  ejectment  came  on 
before  the  County  Court  Judge,  and  on  the  same  day  the 
son  took  out  representation  to  his  father.  The  plaintifif 
obtained  a  decree  with  stay  of  execution.  The  defendant 
appealed:— j^e^cZ,  on  oise  stated,  that  the  notice  to  quit 
was  bad,  as  the  widow  was  never  tenant  of  the  holding; 
tliat  39  &  40  Vic,  c.  63,  only  enabled  the  person  in  ixMsession  to 
be  treated  as  assignee  while  actually  in  possession,  and  did  not 
make  him  so  for  any  other  purpose.  Semblc :  A  notice  to  quit 
does  not  determine  a  tenancy  until  it  expires,  and  a  fair  rent 
being  fixed  after  the  service  of  the  notice  prevents  it  having  any 
operation.  Tayleur  v.  Wilden  (L.  R.  3,  Ex.  303)  not  followed. 
M'Neill  v.  M*Lauohlin     -  -  -    B.  D.  XVII.  68 

U Demesne  lands— ii  &  34  FtV.,  f.  46,  s.  58—39  &  40 

Vic,  e,  63,  s.  1.]  Demesne  lands  are  not  excluded  from  the 
ox^eration  of  the  58th  section  of  the  Land  Act  of  1870  as 
amended  by  Sir  Cohnan  0'Loghlen*8  Act.  A  stamped  six 
months'  notice  for  the  last  gale  day  of  the  calendar  year  is 
necessary  to  determine  a  yearly  tenancy  of  demesne  lands 
created  before  the  15th  August,  1876,  in  the  absence  of  special 
agreement  in  ^Titing.    Wilkinson  v.  Sullivan 

[Q.  8.  XXIV.  16 

12. Ejectment     for     ovcrholding — Waiver — Service     of 

second  notice.l  The  service  of  a  second  notice  to  quit  is  a 
waiver  of  the  first  notice.  Mat  v,  GtObican     Q.  8.  X.  3f .  20 
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13. Executor— Probate.1    An  executor  of  a  will  can  serve 

a  notice  to  quit  before  he  has  obtained  probate.  Fagan  r. 
Manoan  Q.  a.  1.  M.  477 

!*• Landlord  and  Tenant  {Ireland)  Act,  1870,  ss.  58, 

69 — "  Less  "  than  a  tenancy  from  year  to  year.]  By  a  contract 
in  writing,  entered  into  after  the  passing  of  the  L.  k  T.  Act, 
1670,  lands  were  let  "  for  a  time  certain,  that  is  to  sav,  from 
July  30, 1873,  until  May  1, 18W:— Held  (Fitzgerald,  B.^  diss.), 
that  the  letting  created  a  tenancy  *'  less  than  a  tenancy  froiu 
year  to  year,"  and  so  that  the  tenant  on  quitting  his  holdiiif^ 
was  entitled  to  notice  to  quit  under  the  69th  sec  of  the  L.  &  T. 
Act,  1870.    Brew  i;.  Conole  -  -  B.  IX.  46 

16. May    tenancy.)    A   tenancy    commencing   in    May 

cannot  be  ended  on  the  Ist  November.    Coffet  v.  Conkeli. 

[Q.  8.  X.  If.  74 

16. May  tenancy — Ejectment  in  JVorrm^er.]    A  decree 

for  possession  was  granted  on  a  notice  to  quit  served  for 
November,  where  the  tenancy  .commenced  in  May.  Pratt  r. 
Maheb Q.  8.  XI.  M.  7 

17, May  tenancy — yotict  served  in  March  to  quit    in 

November — Determination  of  tenancy.]  A  notice  served  in 
March,  to  quit  in  November,  is  sufficient  where  the  tenancy 
commences  in  May.  Shearman  v.  Kelly  (XII.  M.  98),  followed. 
Graham  v.  OTjOghlen  -  C.  P.  D.  XII.  M.  885 

18. May   tenancy — yotice   to   quit   served   in   October — 

Alter/iaiive  periods.]  Under  the  Landlord  and  Tenant  (Ir.) 
Act,  1870,  s.  58,  tenancies  from  year  to  year,  no  matter  at 
what  period  of  the  year  commencing,  can  only  be  determined 
by  the  landlord  by  six  mouths'  notice  to  quit,  to  terminate 
(unless  there  have  been  an  exjuress  term  of  the  contract  of 
tenancy  to  the  contrary)  on  the  last  gale  day  of  tlie  calendar 
year,  and  this  section  is  retro6i)ective.  The  agreement  im- 
plied at  common  law,  in  every  tenancy  from  year  to  year,  that 
the  tenancy  must  be  determined  at  the  same  time  of  year  as 
it  commenced  is  not  an  **  agreement  to  the  oontraiy  "  within 
the  58th  section.  Where  it  is  doubtful  at  which  of  two  periods 
the  tenancy  is  determinable  (as  where  it  is  uncertain  whether 
the  period  was  fixed  by  express  agreement)  a  notice  calling 
on  the  tenant  in  the  alternative  to  quit,  at  either  period,  and 
specifying  the  times  of  quitting,  will  determine  the  tenancy. 
A  notice  to  quit,  served  October  26th,  1870,  to  determine  a 
tenancy*  from  year  to  year  (which  commenced  May  1st,  1869) 
demanded  possession  from  the  tenant  "  on  May  1st,  1871,  pro- 
vided your  tenancy  originally  oonmienced  on  May  Ist,  or  other- 
wise at  the  end  of  the  year  of  your  tenancy  which  shall  expire 
next  after  the  end  of  half  a  year  from  the  date  of  notice.** 
An  ejectment  on  the  title  liaving  been  brought  in  Januar>', 
1872,  laying  the  demise  on  May  2nd,  1871: — Held  (Monahan, 
C.J.,  diss.),  that  the  notice  to  quit  might  be  construed  as  a 
notice  for  the  first  of  November,  1871.  Per  Monahan,  C.J.  :  — 
The  notice  did  not  take  eifect  to  determine  tlie  tenancy  in 
November,  because  the  clause  to  determine  tlie  tenancy  then 
was  made,  by  the  terms  of  the  notice,  contingent  on  the  tenancy 
not  being  commenced  on  1st  May,  and  tliat  event  was  dis- 
proved. The  notice  should  call  on  the  tenant  to  quit  on  the 
day  on  which  the  landlord  liad  power  to  determine  the  ten- 
ancy {i.e.  November  1st,)  and  on  no  other  day  before  or  after. 
AsHTOWN  1%  Labkb  -  C.  P.  "VT.  140 

19. Mortgagor  and  mortgagee— Signature  by  mortgagor.'] 

A  notice  to  quit  on  a  tenant  from  year  to  year,  signed  by  the 
mortgagor  of  the  lands  demised  to  the  tenant  before  the 
mortgage,  and  to  which  notice  the  mortgagee  was  no  party «, 
is  defective.    (By  Hughes,  B.)    Peyton  r.  Coxnell 

[Clr.  Caa.  I.  M.  104 

20. Mortgagor  in  possession— Leasing  power]    A  notice 

to  quit  signed  by  a  mortgagur  without  the  authority  of  the 
mortgagee  aft^r  the  day  for  the  payment  of  the  mortga^^ 
money  has  passed  will  not  determine  a  tenancy  from  year  to 
>ear  created  before  the  mortgage,  though  the  mortgagor  be  in 
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receipt  of  the  rent,  and  the  mortga^jo  deed  contains  a  leasing 
power  to  the  mortgagor  while  in  puBsession  or  receipt  of  the 
rent.  The  mortgagee  joining  in  aa  ejectment  on  a  notice  to 
quit  signed  by  the  mortgagor  in  }X)86ession  is  not  a  sufficient 
ailoption  of  it  to  determine  the  tenancy.    Miles  v.  MrBPHT 

[a.  B.  V.  174 

21. Period  of  quitting; — Effect  of  withdraioal  of— Proof 

of  service — Landlord  and  Tenant  {Ireland)  Act,  1870 — Ajricvl- 
(ural  and  pastoral  tenancies.]  The  process  server  who  had 
served  notices  to  quit  having  died  before  the  trial  of  eject- 
ments: — Held,  tliat  his  indorsements  of  sendee  uiwn  the 
unstamped  copies  were  sufficient  proof  of  actual  service,  in 
the  absence  of  satisfactory  evidence  by  the  defendant  to  the 
contrary.  A  notice  to  quit,  in  May,  house  property,  the 
tenancy  of  which  commenced  in  May  was  held  sufficient,  and 
the  tenancy  not  within  the  Land  Act,  1870,  requiring  notices 
to  quit  to  be  served  for  November.  Notices  to  quit 
agricultural  or  iiastoral  tenancies  must,  under  tlie  Land  Act, 
1870,  be  sen-ed  for  November,  irrespectively  of  the  period  of 
the  commencement  of  such  tenancies.  The  withdrawal  of 
notices  to  quit,  in  May,  agricultural  and  pastoral  holdings,  and 
the  service  of  new  notices  for  November: — Heldj  not  to 
create  new  tenancies.  Tayhur  v.  Wildin  (L.  R.  3  Ex.  303), 
distinguished.     (By  Deasy,  B.)    Blosse  r.  Nallt 

[Cir.  Cas.  VII.  60 

22. Plaintiff  insolvent.]     In  an  action  of  ejectment  on 

notice  to  quit,  where  the  landlord  was  insolvent,  but  his 
assignees  had  not  taken  any  steps  with  regard  to  his  interest 
in  the  property,  he  was  held  to  be  entitled  to  maintain  the 
action.    (By  Keogh,  J.)    O'Bbien  r.  Clohane 

[Cir.  Gas.  I.  M,  524 

23. Poicer  of  tenant  for  life  to  serve — Change  of  rent— 

Nevj  tenancy.]  A  tenant  for  life  can  serve  a  notice  to  quit, 
and  the  reversioner  can  bring  an  ejectment  rel3nng  on  suoli 
notice,  notwithstanding  the  death  of  the  tenant  for  life  during 
its  curr*»ncy.  The  servic-e  of  a  notice  to  quit  by  one  of  the 
parties  per  se  o]»rates  to  determine  the  tenancy  when  the  par- 
ticular time  mentioned  in  the  notioe  has  elapsed.  A  surrender  of 
pOTtion  of  the  lands,  and  a  decrease  in  the  amount  of  rent  by  an 
arrangement  during  a  year  of  tenancy,  do  not  per  se  put  an 
end  to  the  old  tenancy  and  create  a  new  one.  Inehiquin  v. 
Lyons,  20  L.  R,  (Ir.)  474,  foUowed.  (By  PaUes,  C.B.)  CvROB 
r.  Gordon  -  -  Cir.  Cas.  XXVI.  96 

24. Public-house — Stamp.]     A  public-house  situated  in 

a  village  with  an  acre  of  land  attached,  held  at  an  anuual  rent 
of  £17,  of  which  from  £1  to  £1  Ss.  represents  the  letting  value 
of  the  land,  is  not  "  agricultural  or  pastoral  "  in  ita  character, 
so  as  to  come  witliin  the  provisions  of  the  L.  &  T.  (Ir.)  Act, 
1870,  and  a  notice  to  quit  such  tenancy  need  not  be  stam|>Kl. 
Spunham  v.  Walsh  -  -  -         €1.  S.  VIII.  27 

26. Separate  holdings.]    Sex)arate  notices  to  quit  should 

be  served  for  separate  holdings  held  by  the  defendant  from  the 
plaintiff.    M'Donnill  f.  Cobbett  E.  D.  XII.  M.  296 

26. Service — LegcUee.]    V.  bequeathed  premises,  to  re- 

oover  wliich  this  ejectment  was  brought,  and  which  he  held  as 
tenant  from  year  to  year,  to  three  trustees,  and  named  two 
other  persons  as  his  executors.  The  notice  to  quit  was  served 
on  one  trustee,  C,  but  not  on  the  others,  or  on  either  of  the 
executors.  After  service  of  the  notioe  the  will  was  jproved. 
C.  refused  the  legacy;  never  received  the  executor's  assent 
thereto ;  and  refused  to  and  never  did  ac*  in  the  trusts  of  the 
will:— ffc/d,  that  service  on  0.  was  insufficient,  as  he  had  not 
then  any  estate  in  the  premises,  and  had  also  refused  the 
legacy.    (By  Morris,  J.)    Hebtpobd  r.  Clabke 

[Cir.  Cas.  II.  M.  163 

27. Service  on  one  of  two  joint  tenants — Service  of  land 

claim — yon-estoppel  from  disputing  validity  of  notice.]  A 
defendant  was  served  with  a  notice  to  quit,  and  brought  a  land 
claim  founded  thereon,  which  was  defeated  at  the  Land 
Sessions.     An  ejectment  being  brought  on  this  notice,  the 
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tenant  denied  the  validity  of  the  notice  to  quit,  on  the  ground 
that  he  was  one  of  two  tenants  of  one  entire  holding,  and 
that  the  notice  was  directed  to  him  alone  and  served  on  him 
alone  and  related  only  to  the  portion  in  his  occupation :  —Held, 
that  the  notice  was  bad  and  that  the  tenant  was  not  estopijed 
from  questioning  it  by  the  proceedings  under  the  land  claim. 
(By  FitzGiblx)n,   L.J.)    Biggab  v.   Ptebs 

[Cir.  Cas.  XIII.  127 
28. — —Service — Sufficiency  of.]  In  an  action  of  ejectment 
on  the  title,  the  tenant  (a  person  of  weak  intellect)  had  not 
been  served  personally  with  notice  to  quit,  which  however, 
had  been  served  on  his  daughter  resident  with  him  in  his 
house,  and  upon  the  lands,  which  she  together  with  her  two 
brothers  managed.  The  process-server  did  not  read  it  to  her 
or  tell  her  to  give  it  to  her  father,  who  was  incapable  of 
comprehending  any  business  whatever.  She  threw  the  notice 
aside  and  afterwards  burned  it.  No  question  of  the  agency 
of  the  sons  and  daughter  for  the  father  having  been  raised, 
the  jury  found  that  the  notice  had  neither  reached  or  become 
known  to'  the  defendant,  whereupon  the  Judge  before  whom 
the  action  was  tried,  being  of  opinion  that  that  service  was 
good,  directed  a  verdiot  for  the  plaintiff :— iff ^d  (by  the 
Queen's  Bench),  that  the  verdict  should  be  set  aside  for  mis- 
direction: —JJc/(i  (by  the  Exchequer  Chamber)  that  the  judg- 
ment of  the  Queen  8  Bench  should  be  reversed.  Nicholson  r. 
Tanhah 

[CI.  B.  IV.  M,  473;   E.  C.  VI.  126 
[The  judgment  of  the  Exchequer  Chamber  was  affirmed  on 
apijeal  hy  the  House  of  Lords.    W.N.  1872,  p.  101.] 

29. Signature    of    copy    served— Agent's    clerk.]      Tlie 

stamped  notice  to  quit  served  upon  the  tenant  by  the  land- 
lord's agent,  under  a  power  of  attorney  authorising  the  agent 
to  serve  such  notices  in  his  own  name,  was  signed  by  a  clerk 
in  the  agent's  name  and  with  the  agent's  authority.  The 
notioe  to  quit  retained  by  the  agent  was  signed  by  himself:  — 
Beld,  that  the  signature  was  sufficient.  (By  May,  C.J.) 
M 'Mullen  v.  Tute xi.  64 

30. Signature  of  ejectment— Solicitor's  clerk.]    An  eject- 

ment,  which  was  not  signed  by  the  solicitor,  but  by  his  clerk, 
under  a  general  authority,  was  dismissed.    Bbidgbs  v.  Doylb 

[Q.  S.  XIX.  63 

31. Stamp— Die.]    A  notice  to  quit  was  held   invalid, 

it  being  shown  that  a  new  die  had  been  provided  for  the 
stamps  on  notices  to  quit,  and  the  notices  had  not  been 
stamped  with  it.    Windeb  v.   M'Gbbttigan 

[CI.  S.  XI.  M.  207 

32. Stamp  —  Town  park  —  Original   letting    as    such  — 

Town  park  or  holding  as  such— Purchaser  not  resident  in  town 
— Agricultural  holding.]  A  notice  to  quit  a  holding  which  was 
held  by  the  County  Court  Judge  to  be  treated  by  the  lartiea 
as  a  town  park,  was  held,  on  appeal,  to  be  liable  to  be  stamped. 
(By  PaUes,  C.B.).    Pbice  v.  Robb 

[Cir.  Cas.   XVII.  M.    438 

33. Stamp— Town  parks.]    A  notice  to  quit  town  parks 

need  not  be  stamped ;  and  the  knds  in  the  vicinity  of  Newry, 
the  tenant  of  which  was  a  shop-keeper  in  Newry,  were  held 
to  be  town  i»rks.    Tbustees  of  Kilhobet  r.  Andeeson 

[a.  8.  VIII.  M.  109 

34. Tenancy   from  year   to  year— Notice   to  quit—Oalc 

days.]  A  tenancy  from  year  to  year  with  gale  days  Nov.  1 
and  May  1  commenced  in  1852.  In  1853  the  gale  days  in  the 
receipt  were  altered  to  25th  March  and  29th  September,  which 
the  defendant  tacitly  adopted.  In  1866  a  notice  to  quit  on 
Nov.  1,  1866,  was  served  on  the  defendant  and  an  ejectment 
was  brought  against  him  in  January,  IBbl  -.—Held,  that  the 
receipt  of  rent  showed  the  adoption  of  new  gale  days  and  that 
the  plaintiff  was  not  entitled  to  recover.    Bond  v.  Mubbat 

[Q.  8.  I.  M.  178 

35. Tenancy  from  year  to  yeary  commencing  in  March — 

Notice  served  in  March  to  quit  in  September.]  In  order  to 
determine  a  tenancy  from  year  to  year,  commencmg  in  Ma 
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a  six  months'  notice  to  quit  served  for  the  kst  gale  day  of  the 
calendar  year  is  sufficient  in  the  absence  of  express  agreement 
to  the  contrary  under  the  5dth  section  of  the  Landlord  and 
Tenant  Act,  1870.  Hobnb  v.  Hoare,  Q.  S.  IX.  38.  Lloyd 
V.  GsiFFiN Q.   8.  IX.  38  note 

36. Tenancy  from  year  to  year^  eommencing  in  March — 

Time  of  bringing  ejectment  upon,^  In  order  to  recover  posses- 
sion of  a  tenancy  from  year  to  year,  conmieucing  on  the  25th 
March,  an  ejectment  founded  on  a  notice  to  quit,  served  for 
the  last  gale  day  of  the  calendar  year,  need  not  be  postponed 
until  after  the  25th  of  March  following.    Esmond  v.  Pbici 

[Q.  8.  IX.  10 

37. Waiver."]    A  landlord  having  served  a  notice   to 

quit  upon  a  tenant  who  held  as  tenant  from  year  to  year,  sub- 
sequently served  him  with  another  notice  to  the  effect  that 
the  notice  to  quit  had  been  served  with  the  object  of  enabling 
the  landlord  to  enforce  a  fair  rent,  and  that  the  landlord  had 
no  intention  to  disturb  the  tenant  in  case  the  latter  agreed  to 
pay  such  fair  rent : — Hcldy  that  the  second  notice  did  not 
operate  as  a  waiver  of  the  first  notice  to  quit.  (By  Fitzgerald, 
B.)    M'Geouoh  v.  Gray       -       -  Cir.  Cas.  VI.  64 

38. Weekly  tenancy — What  length  of  time  neceiMary,"] 

Where  a  weekly  tenancy  began  on  a  Thursday,  and  notice  was 
given  on  Thursday  to  quit  "on  or  before"  the  following 
Friday  week: — Held  {per  O'Brien  and  Johnson,  JJ.)  {dit», 
Gibeon,  J.),  that  the  notioe  was  good.  (Per  O'Brien,  J.) 
Notice  to  quit  in  case  of  a  weekly  tenancy  should  be  at  least 
a  week's  notice.  (Per  Johnson,  J.)  It  should  be  reasonable 
notice.  [Per  Gibson,  J.)  It  sliould  be  a  week's  notice,  and 
should  expire  at  the  end  of  some  week  of  the  tenancy.  Cops- 
L.4ND  V.  Harvit  -  -  d.  B.  D.  XXVI.  106 

39. Withdrawal   of   ejecimentt—Cottt.]       Where   the 

landlord  withdrew  ejectments,  which  had  been  adjourned 
pending  the  decision  of  an  action  (which  had  not  then  been 
decided),  as  the  period  for  serving  fresh  notice  to  quit  would 
expire  before  the  next  sessions,  costs  were  given  to  counsel 
and  solicitors  for  the  tenants.    Buckley  v.  Kbilly 

[Q.  8.  XI.  il/.  20 

Served  by   tenant — Stamp  -        -  XXIV.   48 

See  Land  Law  (Ireland)  Act,  1881.    104. 

Signature  by  tenants  in  common  -  VIII.  136 

Sec  Tenant  in  Common.    2. 

Stamp  duty  on  -  -  -  -  VI.  18 

See  Landlord  and  Tenant  (Ireland)  Act,  1870.    198. 

Tenant  from  year  to  year— Landed  Estates  Court  con- 
veyance— ^Ejectment  on  the  title         -  1»  M.  119 
See  Ejectment  on  the  Title.    24. 

Whole  of  holding  sub-let      -  -        -      XXVII.  60 

See  Land  Law  (Ireland)  Act,  1881.    106. 

LAin>LOBD      AKD      TEKAKT  —  EJECTMEKT  — 
OVEBHOLDIKG. 

!• Attornment  to  person  who  had  no  title."]    The  fact 

that  a  tenant  attorns  to  a  person  as  landlord,  who  has  no  title, 
does  not  estop  him  from  relying  on  the  want  of  title  in  an 
action  of  ejectment.    M'EvoY  v.  Lalor      Q.8.  XI.  M.  20 

2. Construction  of  agreement — Weekly  tenancy— Free- 
hold tenure— ZZ  &  24  Ft>.,  c.  154,  s.  3 — Contract  not  to  disturb 
so  long  as  rent  paid.]  In  an  ejectment  for  overholding,  it  ap- 
jieared  tliat  the  defendant  had  entered  into  possession  under 
the  following  written  agreement :  '*  I  hereby  agree  to  let  the 
house  and  yard,  No.  7  William-street,  Drogheda,  to  Michael 
Rorke  at  the  weekly  rent  of  38.  3d.  per  week,  and  will  not 
disturb  him  as  long  as  he  pays  the  rent. — E.  Harrison."  A 
notice  to  quit  having  been  served,  notwithstanding  that  the 
rent  had  been  duly  paid: — Hcld^  that  even  regarding  the 
agreement   as   passing  merely  a  weekly   tenancy   at  law,    it 
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amounted  in  equity  to  a  contract  on  the  part  of  the  landlord 
not  to  dispossess  the  tenant  as  long  as  the  rent  was  punctually 
rendered,  and  that  the  ejectment  should  be  dismissed  accord- 
ingly.   Harrison  v.  Rorxi         •       -         Q.  8.  XII.  107 

3. Demand  of  possession — Evidence — Form  of  civil  bill 

— ?3  &  24  Vic,  e.  154.  ss.  53,  72,  IQH—Sched.  A.,  Form,  No.  3.] 
A  civil  bill  ejectment  in  the  form  No.  3,  sch.  A,  annexed  to  the 
Landlord  and  Tenant  Act,  1860,  founded  upon  a  notice  to  quit, 
and  averring  that  possession  had  been  subsequently  demanded, 
was  brought  against  an  overholding  tenant,  under  sec.  72.  No 
evidence  having  been  given  that  the  plaintiff  had  demanded 
possession  after  the  determination  of  the  tenancy : — Held,  that 
the  landlord  was  entitled  to  maintain  the  ejectment  without 
proof  of  such  demand,  the  tenant  having  neglected  to  give  up 
possession  after  the  tenancy  liad  been  determined.  Maltox  r. 
Maguirb  -  O.  N.  P.  XI.  49 

4. Equitable  defence— What  constitutes,  vithin  23  &  24 

Vic.f  c.  154,  s,  59.]  Facts,  sufficient  to  entitle  a  defendant  to 
a  perpetual  injunction  in  equity,  may  be  sufficient  to  consti- 
tute an  equitable  defence  within  the  meaning  of  the  5&th  sectiou 
of  the  23  &  24  Yic,  c.  154,  although  the  injunction  granted 
might  be  clogged  with  conditions.  A.  assigned  to  B.  and  C 
her  interest  in  a  leasehold  for  a  term  of  years,  of  which  U 
were  then  unexpired.  A.  held  under  the  Eodesiastical  Com- 
missioners, and  the  lease  oootained  a  covenant  for  perpetual 
renewal  Four  years  before  the  expiration  of  the  II  yeans 
B.,  without  the  knowledge  of  C,  obtained  from  the  Eccleid- 
astical  Commissioners  a  renewal  for  himself  of  the  entire 
holding  for  21  years.  At  the  expiration  of  the  11  years, 
B.  demanded  from  C.  possession  of  the  portion  of  the 
holding  occupied  by  him  from  the  date  of  the  assignment, 
claiming  under  the  renewal  obtained  four  years  before.  C. 
refused  to  recognise  any  right  in  B.  under  the  renewal  by  him 
secretly  obtained,  and  remained  in  possession.  C.  was  bed- 
ridden, and  his  wife  and  only  son,  B.,  the  present  defendant, 
managed  all  his  business;  and,  without  C.*s  knowledge,  D. 
accepted  for  himself  a  lease  from  B.  of  a  term  of  17  years  of  a 
smaller  portion  of  the  holding,  and  at  a  decreased  rent.  In 
this  lease  there  was  no  covenant  on  the  part  of  B.  to  renew,  but 
on  the  back  was  his  receipt  to  D.  for  £  his  share  of  the  renewal 
fine  paid  to  the  Ecclesiastical  Commissioners  four  years  bafore 
by  B.  In  1872  B.  obtained  a  grant  in  peri)etuity  of  the  entire 
holding  from  Church  Temporalities  Commissioners.  In  1873  B. 
died,  devising  his  interest  to  his  two  sons,  who  in  1874,  upon 
the  expiration  of  the  lease  for  17  years  to  D.,  brought  an  eject- 
ment against  him  as  an  overholding  tenant :  — Held,  tliat  the«e 
facts  disclosed  a  good  equitable  defence  within  the  meaning  of 
the  59tli  sec.  of  the  23  and  24  Vic.,  c.  154.  (By  Fitzgerald,  J.) 
Nolan  r.  Dowd     -  -  -  -    Cir.  Gas.  IX.  18a 

6. Motion  for  security— Landlord  sand  Tenant  Act,  I860, 

sec.  75.]  On  an  application  for  security  under  the  Landlord 
and  Tenant  Act,  1860,  sec.  75,  it  is  sufficient  to  serve  the 
principal  defendant,  and  it  is  not  necessary  to  serve  his 
assignees  in  insolvency.    BowsN  r.  Meehan 

[Q.  B.  I.  if.  307 

6. Parties.]    A  Judge,  on  appeal,  cannot  give  a  decree 

against  a  party  struck  out  at  the  hearing  before  the  chairman  in 
an  ejectment  against  an  overholding  tenant ;  the  tenant  must 
Ije  a  party  tliough  not  in  occupation.  (By  O'Hagan,  J.)  Shea  r. 
Johnstone       .  -  -  -    Cir.  Gas.  II.  M.  676 

7. Premises  being  portion  only  of  premises  demised — 

Consent  to  sub-letting — Land  Law  [Ireland)  Act,  1881,  ».  2L] 
A  civil  bill  ejectment  can  be  brought  for  the  recovery  of 
I)ortion  of  premises  demised,  on  the  expiration  of  the  leasee 
Tlie  landlord's  consent  to  sub-letting  must  be  proved  affirma- 
tively by  the  tenant,  so  as  to  make  him  a  present  tenant  under 
sec.  21  of  the  Land  Law  (Ireland)  Act,  1881.  Kinq-Habman  r. 
Armstbong  -  -  a,    S.    XXI.    48 

8. Presumption  of  grant.]    The  plaintiffs  in  an  eject- 
ment claimed  under  a  lease  dated  1781  for/three  .lives  an4  31 
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yeare  from  the  dropping  of  the  hist  life.  The  lessee's  interest 
in  this  lease  became  vested  in  E.  in  1845,  who,  in  1846,  leased 
part  of  the  lands  to  M.  for  21  years,  and  subsequently  con- 
veyed his  estate  and  interest  in  the  premises  to  0.  i—Heldf 
tliat  C.  was  entitled  to  recover.  (By  Fitzgerald,  B.)  Cobbigan 
r.  Moore  -  -  Cir.  Cas.  II.   M.  674 

9. Security  for  eottt — Landlord  and  Tenant  ConaoHda- 

titm  Aet,  1860,  8ee.  75.]  Under  the  75th  sec.  of  the  Landlord 
and  Tenant  Consolidation  Act,  a  defendant  holding  under  a 
lease  will  not  be  required  to  give  security  for  mesne  rates  and 
roftts,  unless  the  plaintiff  discloses  a  primd  facte  title  to  the 
poftaession,  by  his  affidavits  in  support  of  the  motion.  Aric- 
8TBOXO  V.  Masst  -  -  -  O.  p.  V.  136 

lO. Servicc,'\    Tlie  rule  of  practice  in  the  County  Courts 

is  that  where  there  is  an  immediate  tenant  who  does  not 
occupy  the  lands,  which  are  all  in  the  jxissession  of  the  under- 
tenant, the  immediate  tenant  shall  be  made  a  party  to  the 
ejectment.    Hkrbebt  v.  Eoax  •  Q.    8.   II.    M.   7 

LAlTDIiOBD  AJTD  TEN AKT— LEASE. 

1. Building    covenant — Private    dvcelling-hovte — Penalty 

— Injunction — Acquiescence.']  A  lease  was  made  which  con- 
tained a  covenant  that  the  tenement  intended  to  be  built  ad- 
joining the  lessor *s  house  was  to  be  built  fit  for  a  private  family, 
and  no  other,  under  a  penalty  of  £10  yearly  additional  rent, 
unless  the  lessor  should  convert  his  house  to  any  publio  use. 
The  lessee  built  a  private  house  immediately  adjoining  the 
Ie8sor*s  hotise,  and  the  defendant  became  his  sub-tenant,  and 
converted  it  into  a  public-house.  On  another  portion  of  ths 
ground  demised  by  the  lease  the  lessee  had  built  another  house, 
and  had,  with  the  lessor's  assent,  used  it  as  a  public-house. 
In  an  action  for  an  injunction  in  respect  of  the  first  house  the 
Court  held  that  the  covenant  in  the  lease  intended  keeping  the 
house  as  a  dwelling-house — ^that  the  £10  was  a  penalty  and  not 
liquidated  damages ;  and  that  the  plaintiffs  were  not  obliged 
to  sue  for  it,  but  were  entitled  to  proceed  in  equity  to  restrain 
a  breadi ;  and  that  allowing  the  second  house  to  be  used  as  a 
public  house  did  not  amount  to  such  aoquiescenoe  as  to  dis- 
entitle   the    plaintiff    to    the    relief    prayed    for.     Bbat    v. 

FOCABTT V.   O.  V.  3 

8. Construction    of — False    description    of    premises.] 

P.  IX  being  possessed  of  two  sets  of  premises  adjoining  one 
another  under  two  leasee,  purauant  to  a  covenant  contained  in 
one  of  them,  built  a  dwelling-house  upon  the  lands  demised  by 
it,  but  built  the  offices  belonging  to  it,  and  laid  out  a  portion 
of  the  demesne  upon  the  premises  adjoining.    To  the  house 
and  demesne  he  gave  the  name  of  H.    Pursuant  to  an  agree- 
ment with  M.  to  demise  "  that  part  of  said  lands  and  premises 
comprised  in  said  hereinbefore  in  part  recited  lease  {i.e.,  the 
lease  containing  the  covenant)  and  dwelling-house  and  office 
thereon,  known  as  H.,  and  now,  or  late,  in  the  occupation  of 
I)r.  M.,"  P.  D.  executed  a  lease  which,  after  reciting  the  pre- 
mise.) comprised  in  his  own  lease  as  containing  3a.  Ir.,  demised 
'"all  that   and   those  part   of    the  town   and  lands    of   C. 
called  and  known  by  the  name  of  H.,  as  now  or  late  in  the 
ofvupation  of  Dr.  M.,  containing  3a.  3r.,   together  with  the 
dwelling-house  and  out-offices  erected  and  built  thereon  by  the 
said  P.  D."    Subsequently  P.  D.  made  a  lease  to  another  per- 
son which,  after  reciting  the  other  of  the  two  leases  under  which 
he  held,  **  demised  all  that  and  those  part  of  the  land  of  C.  con- 
taining, by  estimation,  la.  Or.  20p.,  formerly  in  the  possession 
of  P.  D.,  and  now  and  lately  in  the  occupation  of  R.  R.  P.  J.  F., 
ftc.**:— jffe/d,  that  M.  was  entitled  to  retain  possession  of  the 
entire  of  the  premises  known  as  H.    lie  Hanlt's  Estatb 

[L.  E.  C.  VI.  146 

3. Continuance   of   tenant   after   expiration   of   lease— 

Character  of  posse ssion^Tenancy—Quest ion  for  jury.]  Ihe 
defendant  purchased  the  interest  of  a  tenant  who  held  for 
three  lives,  and  was  jdlowed  by  the  landlord  to  remain  m 
pcMPeMion   after  the  expiration   of   the  lease.    ITie  landlonl 
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received  half  a  year's  rent  at  the  former  rate.  The  landlord 
brought  an  ejectment  on  the  title  against  the  defendant,  without 
serving  a  notice  to  quit :  — Held,  that  a  question  should  have 
Ijeen  left  to  the  jury  as  to  what  was  the  character  of  the 
defendant's  possession  from  the  expiration  of  the  lease.  If  he 
held  as  a  tenant  from  year  to  year,  he  was  entitled  to  a  notice 
to  quit;  but  if  he  only  held  pending  the  negotiations  for  a 
new  tenancy,  he  was  not  a  tenant  from  year  to  year.  Caul- 
PIELD  r.  Pabb  -  -        O.  P.  VII.  165 

4. Covenant — Action  for  money  paid  to  defendant's  use 

— Implied  request — Comptdsion  of  law — Sub-letting  in  violation 
of  clause  in  lease.]  "Where  a  lessee,  holding  under  a  lease 
which  contains  a  clause  prohibiting  sub-letting,  without  the 
^Titten  con<;ent  of  the  landlord  sulvlets  to  another  without 
such  consent,  although  no  tenancy  is  thereby  created,  the 
intended  tenant  has  lawful  iXMsession  of  the  lands ;  and  if,  in 
order  to  save  himself  from  eviction,  he  pays  rent  due  by  the 
lessee  to  the  landlord,  he  is  entitled  to  recover  the  amount  as 
monev  paid  bv  compidsion  of  law  to  the  use  of  the  lessee.  Rtan 
r.  Bybne       '   .  .  B.  D.  XVII.  lOa 

6. Covenant  against  mortgaging  or  parting  vith  lease 

«r  premises— Equitable  mortgage  by  deposit  of  lease — Evidence 
— Copy  of  registry  memorial  showing  execution  by  depositee 
alone — Penal  rent — Proviso  for  acceptance  of  reduced  rent — 
Covenants  and  conditions  performed — Tender  ad  diem — Inten- 
tion— Pepugnancy.]    The   construction    of  covenants  depends 
wpaa  intention,  and  if   to  give  to  the  wordfc  of  a  covenant 
what,  if  taken  by  themselves  literally,  might  seem  to  be  their 
meaning,  would  be  inconsistent  with  the  general  purview  of 
the  deed,  the  intention  apimrent  from  the  instrument  as   a 
whole  should  control  the  construction  of  the  particular  covenant. 
Covenants  and  conditions  in  leases  in  restraint  of  assignment 
and  sub-letting  should  be  construed  strictly,  and  the  lessee  is 
not  to  be  deprived  of  his  common  law  power  of  alienation 
except  by  words  clearly  apprising  him  of  the  Act  which  is  to 
iwiffi  a  forfeitiwe  of  his  interest    A  lessee  covenanted  not  to 
"mortgage,  sell,  assign,  or  otherwise  part  with  this  present 
indenture  of  lease,  or  the  premises  hereby  demised,  or  any  part 
or  parcel. thereof,"  and  also  covenanted  against  sub-letting. 
He  afterwards,  as  security  for  a  debt,  made  a  deposit  of  the 
lease,  accompanied  by  a  letter  of  agreement  that  the  deiXMitee 
should  hold  the  said  lease,  and  have  a  lien  thereon  "  by  way 
of  equitable  mortgage,"  which  agreement  was  registered  under 
the  Registry  Acts.    But,  in  an  action  in  which  the  lessor  relied 
on   this  equitable  mortgage  as  constituting  a  breach  of  tlie 
covenant,  the  only  evidence  of  the  letter  of  deposit,  or  of  its 
execution,  given  at  the  trial,  and  admitted  without  objection, 
was  an  office  copy  of  the  memorial  imder  the  Registry  Acts, 
executed  by    the   depositee  alone.    A    verdict   having   been 
directed  (in  favour  of  possession)  for  the  lessee,   leave  being 
reserved  for  the  lessor  to  move  to  have  it  duuigcd  into  a  verdict 
for  him:— Held,  that  the  word  "mortgage  "  in  the  covenant 
should  not  be  construed  in  a  sense  that  included  an  equitable 
mortgage  by  deposit  of  title  deeds,  any  more  than  the  word 
"  assign  "  would  include  an  agreement  for  an  assignment  of  the 
lease,  while,  neither  was  the  deposit  a  "parting  with"  the 
lease  or  premise*  contrary  to  the  covenant ;  and  that  what  was 
contemplated  was  such  a  transaction  as  {per  Ball,  0.)  would  im- 
pose a  new  tenant  on  the  lessor;   {per  Palles,   C.B.)  would 
amount  to  an  assignment  of  the  legal  estate  absolutely  or  by 
way  of  mortgage;  {per  Deasy,  L.J.)  would  occasion  a  change 
in  the  possession  of  the  premises.      Held,  further  {per  Palles, 
C.B.),  that,  in  the  absence  of  any  admission  (or  conduct  of  the 
cau*e  equi^-alent  thereto)  that  the  office  copy  of  the  memorial 
should  be  treated  as  the  original  instrument,  or  be  deemed 
sufficient  evidence  thereof,  the  evidence  offered  was  insufficient 
to  proee  the  equitable  mortgage ;  and  though  it  was  not  open 
to- the  defendant  to  object  to  its  admissibility,  as  it  was  admitted 
without  objection  at  the  trial,  it  was  but  secondary  evidence  for 
the  reception  of  which  no  foundation  had  been  laid,  and  so  the 

verdict  was  rightly  dii-ected  for  the  defendant    By  a  lease 
made  in  1853,  reserving  tlie  yearly  rent  of  £556  28.  6d.,  payable  ^ 
half-vearly    on  every  Ist  May    and 
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taxes  (quit  rent  and  Crown  rent,  and  landlord's  proxx)rtion  of 
poor  rate  only  excepted),  with  the  usual  power  of  distress,  the 
lessee  covenanted  to  pay  said  rent  "  upon  the  days  appointed 
for  the  payment  thereof  "  (without  any  deduction  other  than 
those  above  specified).  The  lease  excepted  and  reserved  to 
the  lessor  mines,  minerals,  and  other  matters,  including  the 
right  to  hunt,  hawk  and  fowl.  There  wore  jonvenants  by  the 
lessee  to  do  suit  and  service  at  the  courts  of  the  manor ;  to 
manage  the  lands  in  a  husbandlike  manner;  to  keep  the 
dwelling-house,  &c.,  in  repair;  against  cutting  timber,  or 
taking  more  than  two  grain  crops  in  succession ;  and  otherwise 
regulating  the  tillage  of  the  land.  There  was  power  to  the 
lessor  to  resume  three  acres ;  but  the  reservations,  exceptions, 
powers,  provisos,  covenants,  and  agreements  were  to  continue 
the  same  notwithstanding,  tlie  rent,  however,  to  be  jjropor- 
tionally  abated ;  and  there  was  also  a  covenant  by  the  lessee 
against  alienation.  Performance  of  the  covenants  was  enforced 
by  a  proviso  of  re-entry  in  case  the  said  yearly  rent  should  be 
in  arrear  for  thirty-one  days  after  any  of  the  days  appointed 
for  payment,  or  in  case  the  lessee  should  not  perform  and 
keep  "all  and  singular  the  conditions,  covenants  and  agree- 
ments "  on  his  part.  And,  lastly,  there  was  a  proviso  that,  if 
the  lessee  "  do  and  shall  from  time  to  time,  and  at  all  times 
hereinafter  during  the  continuance  of  this  demise,  well  and 
truly  perform,  fulfil  and  keep  the  several  covenants,  clauses, 
conditions,  reservations,  and  agreements  thereinbefore  con- 
tained, and  on  his  part  to  be  performed  and  kept,"  the  lessor 
should  every  year  '*  accept  the  yearly  sum  of  £278  Is.  3d.  in 
full  satisfaction  of  the  aforesaid  yearly  rent  of  £556  2s.  6d. 
hereinbefore  reserved,  anything  hereinbefore  contained  to  the 
r>ontrary  thereof  notwithstanding."  Up  to  1866  the  lessee  paid 
the  lower  rent  {which  was  the  true  and  letting  value  of  the 
land),  and  it  was  accepted  without  objection  or  demand  of  the 
higher  rent ;  but  having  failed  to  pay  or  tender  any  rent  on 
the  appointed  days  in  1877,  an  action  of  ejectment  was  brouRlit 
against  him  by  the  lessor,  for  non-pajrment  of  the  higher 
rent;  and  the  defendant  having  lodged  the  lower  rent  in 
Court:— JJc/f£,  that,  although  the  words  of  the  covenant  for 
acceptance  of  the  lower  rent  would,  if  taken  literally,  include  the 
covenant  to  pay  the  higher  rent,  ad  dieniy  and  the  reservation 
thereof,  this  construction  would  involve  such  repugnancy  and 
inconsistency  with  the  apxnrent  intention  of  the  instrument 
that  it  should  be  rejected ;  and  therefore  that  the  tender  of 
rent  ad  diem  waff  not  necessary  in  order  to  entitle  the  lessee 
to  the  benefit  of  the  proviso  for  the  acceptance  of  the  lower 
rent.  {Per  Ball,  C.) : — The  higher  rent  should  be  regarded  as 
being  a  penal  rent.    M'Kat  r.  M*Nally      C.  A.  XIII.  130 

6. Covenant — Lease — Joint  or  several — LiahilUy  of  re- 
presentatives of  several  covenantor  for  breaches  occurring  after 
his  decease.']  A  demise  by  a  lessor  to  A.  and  B.  as  tenants 
in  common  contained  covenants  whereby  A.  and  B.  covenante<l 
for  themselves,  their  executors,  administrators,  and  assigns, 
that  they,  the  said  A.  and  B.,  or  some  or  one  of  them,  their 
executors,  administrators,  or  assigns,  would  during  the  de- 
mised term  pay  to  the  lessor,  his  executors,  administrators,  or 
assigns,  the  rent  reserved,  and  would  well  and  sufficiently 
support,  maintain,  and  keep  the  premises  in  good  tenantable 
order,  repair  and  condition.  B.  died  in  the  lifetime  of  A. 
The  representatives  of  the  lessor  having  brought  an  action 
against  the  executors  of  B.  for  breaches  of  these  covenants, 
which  occurred  subsequent  to  the  deafh  of  B. : — Held  (re- 
versing the  judgment  of  the  Court  of  Appeal,  and  affirming 
that  of  the  Common  Fleas  Division),  tliat  these  covenants 
were  joint  only,  and  not  several;  that  therefore  the  liability 
of  K  upon  these  covenants  ceased  at  his  Jeath  in  the  lifetime 
of  A.,  and  that  no  action  would  lie  against  B.'s  estate  for  any 
subsequent  breaches  of  the  convenants.  Per  Lord  Halsbury, 
C. :  If  two  persons  covenant  generally  for  themselves  without 
any  words  of  severance,  or  that  they  or  one  of  them  shall  do 
such  thing,  a  joint  charge  is  created,  which  shows  the  neces- 
sity of  adding  words  of  severalty  where  the  covenantor's 
liability  is  to  be  confined  to  his  own  acts.  Per  Jjord  Fitz- 
gerald :    The  meaning  of  the  covenants  being  plain  and  unam- 
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biguous,  the  fact  of  the  limitation  of  the  demise  being  to  the 
lessees   as   tenants  in  conmion,   could   not  prevail   so  as  to 
override  the  express   provisions  of  the  covenants  creating  a 
liability  joint  only.    White  v.  Tyndall      H.  I<.  XXII.  87 

7. Covenant  against  alienation — Conacre  letting— Con- 
struction of  document — Question  for  the  jury.]  A.,  who  held 
under  a  lease  containing  a  covenant  against  assignment  on 
pai  1  of  forfeiture,  made  an  agreement  with  B.  that  B.  might 
take  and  enjoy  from  and  out  of  the  land  fifteen  successive 
conacre  or  other  cropj,  and  under  the  agreement  he  gave  B. 
entire  possession : — Helily  that  it  was  properly  left  to  the  jury 
to  say  whether  or  not  the  letting  was  in  conacre,  with  a  direc- 
tion if  they  found  that  question  in  the  negative  to  find  for  the 
plaintiff.  Held,  furtlier,  that  the  covenant  against  a88iR:n- 
ment  was  broken,  and  the.  lease  forfeited,  as  a  letting  in  con- 
acre did  not  apply  to  cases  where  the  entire  possession  was 
parted  with.    Evans  v.  Monaghan  -  E.  VII.  59 

8. Covenant    against    alienation— Consent    of    lessor.] 

Equitable  mortgagees  of  a  lease  belonging  to  a  bankrupt  applied 
for  leave  to  have  the  premises  sold.  The  lease  contained  a 
clause  against  alienation,  but  the  lessor  wrote  to  say  that  '*  rfie 
was  willing  to  waive  the  covenant,  having  the  selection  of 
purchasing  tenant ": —JJf/tf,  that  the  fact  should  be  inserted 
in  the  advertisements  for  sale  that  the  lessor  was  to  liave  the 
apjiroval  of  the  intend' ng  puroliaser.     He  Cobmac 

[B.  IV.  M.  703 

3. Covenant  against  alienation— Ejectment  on  the  title— 

Notice  to  licensed  mortgagee.]  The  previous  tenant  of  lands 
had  obtained  the  landlord's  consent  to  ass'gn  his  interest  in 
the  lease  of  the  holding  to  mortgagees ;  the  tenant  s  intere*it 
was  subsequently  purchased  by  the  defendant,  who  obtained 
the  landlord's  permission  to  let  the  lands  to  one  solvent 
tenant;  the  defendant  made  several  lettings,  giving  each  of 
the  sub-tenants  leases  for  the  residue  of  his  own  term.  In  an 
action  by  the  plaintiff  to  recover  the  lands  for  breach  of  the 
covenant  against  alienation  contained  in  the  lease,  which  had 
been  assigned  to  the  defendant  :—iff<?W,  that  the  legal  estate 
being  in  the  mortgagees,  the  acts  of  the  defendant  coxdd  not 
work  a  forfeitiu^  as  against  the  mortgagees  without  giving 
them  notice,  and  that  the  plaintiff  was  not  entitled  to  recover. 
Helt  r.  Ferry      -  -  -        O.  P.  D.  XII.  M.  896 

10. Covenant  against  alienation — Forfeiture — Waiter- 
Surrender  hy  operation  of  law— Judgment  by  default  against 
some  of  several  defendants  in  ejectment.]  By  lease  of  1854  the 
plaintiff  demised  premises  to  the  defendant.  The  lease  con- 
tained a  covenant  against  alienation  without  the  written  con- 
sent of  the  lessor.  In  1863  an  assignment  was  made  by  the 
defendant  to  a  third  party  without  consent,  and  the  plaintiff 
received  rent  under  it  from  the  assignee.  In  1868  the  assignee 
applied  for  the  plaintiff's  consent  to  an  assignment  to  S., 
whidi  was  withheld ;  subsequently  the  assignee  assigned  to  S. 
In  an  ejectment  S.  took  defence,  but  the  original  lessee  and 
the  assignee  did  not:  Held  (following  Troy  v.  JTirJt,  Ale.  & 
Nap,  326,  and  Butler  v.  Smith,  16  Ir.  C.  L.  R.,  213),  that  no 
estate  passed  under  the  assignment  of  1863,  but  that  the 
assignment,  though  void,  would  cause  a  forfeiture  of  the  lease 
{lessee,  Montgomery  v.  Graham,  5  Law  Rec.,  N.S.,  23),  if  the 
breach  was  not  waived.  Held,  also  that  the  clansss  as  to  waiver 
of  breach  of  covenant  against  alienation  in  the  sub-letting  Act^ 
being  repealed  by  the  Landlord  and  Tenant  Act  1860,  which 
only  tleals  with  leases  after  the  Act,  the  case  rested  on  Com- 
mon Law,  and,  therefore,  the  receipt  of  rent  by  the  plaintiff 
prevented  him  from  relying  on  the  assignment  of  1663. 
Held,  further,  that  there  was  no  surrender  by  operation  at 
law  and  creation  of  a  yearly  tenancy  m  the  assignee ;  that  the 
attempted  assignment  of  1868  did  not  work  a  forfeiture,  and 
that  Sw  had  a  right  to  rely  on  the  outstanding  estate  in  the 
lessees,  though  they  allowed  judgment  to  go  by  default  against 
them.    Clifford  r.  Reillt        -  -       C.  P.  IV.  M.  66 

11. Covenant  against  alienation — Purchase  of  reversion 

—Kjeetment  on  title  by  ^**^fJj]?f^^g^^y^^(3FOO^«*niii^ed 
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Undi  toF.  M.,  subject  to  a  proviso  for  forfeiture  on  alienation, 
without  the  landlord's  consent.  P.  M.,  in  1868,  assigned  hisin> 
tercet  to  J.  M.  without  having  obtained  the  consent  of  the  land- 
lord or  his  agent ;  and  in  1873,  the  reversion  of  Lord  L.  became 
invested  in  J.  M.  and  others  as  joint  tenants.  In  1874,  J.  M., 
by  WAY  (A  mortgage,  conveyed  his  interest  in  the  lands  to  H., 
who,  on  default  of  payment,  entered  into  possession.  P.  M. 
subsequently  brought  an  ejectment  on  the  title  against  H., 
but  H.  after  the  writ  had  been  served  procured  the  written 
assent  of  J.  M.  to  the  assignment  of  1874: — Heldf  tliat  as, 
when  the  writ  was  served,  J.  M.  had  both  the  reversion  and 
the  particular  estate  in  himself  the  10th  section  of  the  L. 
and  T.  (It.)  Act,  1860  (23  and  24  Vic,  c.  154),  did  not  apply, 
and  that  P.  M.  was  not  entitled  to  recover.  Motnehan  v. 
HiCKET  Q.  B.  X.  88 

12. Covenant  ctgaintt  alienation — Sub-letting  Acts — Devise 

— Demand  of  possession.'l  Lessees  for  life  covenanted  that 
they  would  not,  without  the  lessor's  written  consent,  **  grant, 
set,  sub-let  or  let,  alien,  assign,  convey,  or  dispose  of  the 
lands,*'  and  there  ^-as  a  proviso  for  re-entry  in  case  the  lands 
wercs  without  such  consent,  dealt  with  sa  One  lessee  died, 
leaWng  the  other,  J.,  his  heir-at-law,  who  devised  the  lands 
in  trust  for  his  infant  child,  and  if  the  -child  died  in  its  mother'b 
life,  to  her  sole  and  separate  use  for  life,  and  on  her  death  to 
the  plaintiff.  The  child  survived  J.  only  by  a  few  months, 
and  J.'b  widow  went  into  possession,  married  the  defendant, 
and  died.  After  her  death  the  defendant  remained  in  posses- 
sion and  paid  rent: — Held,  that  even  if  the  devise  by  J.  was 
a  breach  of  the  covenant,  the  lease  was  not  avoided  until  the 
lessor  took  advantage  of  the  breach ;  and  that  on  the  widow's 
death  the  legal  estate  vested  in  the  plaintiff,  and  that  no 
demand  of  possession  was  necessary.     Buy  r.  Fitzsimgns. 

[E.  II.  AT.  283 

13. Covenant  by  tenant  to  pay  all  tares— Local  Act — 

Water  rate — Money  paid.]  Where  under  the  provisions  of 
a  local  Water  Act  the  owner,  instead  of  the  occupier,  has  been 
rated  in  resi>ect  of  the  premises,  the  rateable  value  of  which 
is  under  £8,  he  may  recorer  the  amount  the  taxing  body  has 
compelled  him  to  pay,  in  an  action  for  money  paid  against 
the  occupier,  holding  under  a  lease  with  the  usual  covenant 
on  the  tenant's  part  to  ]iay  rent  over  and  above  all  taxes 
Sabckst  r.   ^loBBissKT  -  a.  S.  XXII.  78 

14. Covenant  running  vith  land — Lessor   and  lessee — 

Condition  precedent — Breach  of  duty."]  A  canal  company 
demised  a  mill  and  a  yard  for  three  lives  renewable  for  ever, 
and  covenanted  that  the  lessee,  his  heirs,  and  assigns,  might, 
during  the  term,  use  a  certain  overfall  and  conduit,  made  for 
conveying  waste  and  sujierfluous  water  (if  any)  to  the  pre- 
mises, and  to  use  such  water  (if  any)  for  their  own  use:  — 
Heldy  that  the  covenant  ran  with  the  land,  but  that  it  was  not 
the  duty  of  the  company  to  use  all  reasonable  care  and  skill 
in  managing  the  canal  and  surplus  thereto,  so  that  there 
should  not,  by  reason  of  unskilfulness  and  negligence,  he  a 
deficiency  of  superfluous  water  to  flow  through  the  conduit. 
ATHOL  r.  Mid.  G.  W.  R.ulwat  Co.      CI.    B.    III.  M,  210 

15. Covenant  running  icith  land — Ilent  charge — Effect  of 

Landed  Estates  Court  conveyance — Equitable  relief.l  M.  by 
de«d  granted  to  D.  an  annuity  or  yearly  rent-charge,  charged 
upon  certain  lands,  of  which  M.  was  then  in  possession  and 
which  were  subsequently,  by  a  Lauded  Estates  Court  convey- 
ance, assigned  to  £.  subject  to  the  rent-charge.  In  an  action 
broDght  by  D.  against  E.  to  recover  arrears  of  this  rent-charge 
(liihich  had  accrued  due  while  E.  was  in  ixwsession  of  the 
lands  charged  therewith),  D.  in  his  statement  of  claim  averred 
the  liability  of  £.,  as  assignee  of  the  lands,  to  pay  the  an- 
nuity. E.  having  demurred  to  the  statement  of  claim  on  the 
ground  that  it  was  not  thereby  shown  that  he  was  bound  to 
pay  the  annuity  since  a  covenant  to  pay  the  sum  did  not  run 
with  the  lands,  but  was  personal,  and  that  the  only  person 
liable  to  pay  it  was  M.  if  living,  or  his  personal  representative 
if  he  was  dead : — Heldy  that  the  demurrer  did  not  lie,  inas- 
mnoh  as  E.,  as  assignee  of  the  estate  of  M.  in  the  lands  in 
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question,  was  liable  to  pay  the  annuity.  Held,  further,  that 
a  new  estate  was  not  created  by  the  Landed  Estates  Court 
conveyance,  but  that  it  operated  as  a  transfer  of  the  pre- 
viously existing  estate  which  was  in  M.  Thomas  v.  Sylvester, 
(L.  R.  8,  Q.  B.  368),  and  Sir  W,  Lcving's  case  (26  Edw.  HI., 
64)  followed      Dawson  v.  Davis         -       E.  D.  XIII.  126 

16. Covenant    to    renew — Sub-lease    of    college    lands — 

Meaning  of  the  words  '*  Provided  the  interest  of  (the  lessor) 
should  so  long  continue.*']  A  lessor,  holding  under  a  college 
lease,  renewable  by  custom,  made  a  lease  to  a  lessee,  containing 
the  words— "Provided  the  interest  of  (the  lessor)  in  the  premises 
should  so  long  continue  ": —ffrfd,  that  they  were  inserted  to 
guard  against  the  risk  of  non-renewal,  and  not  to  limit  the 
lessee's  interest  to  the  term  of  the  lessor's  life.  Jle  Conolly's 
Estate     .-  -  L.  B.  O.  III.  M.  668 

^'^ Covenant  to  renew— Action  of  ejectment  on  title— Sub- 
lease—Land  Law  (7r.)  Act,  1881.]  A  tenant  under  a  lease  for 
a  life  or  a  term  of  31  years  without  any  covenant  for  renewal, 
sub-let  a  portion  of  the  premises  to  an  under-tenant  for  tlie 
remainder  of  his  own  term.  The  sub-lease  conteined  a 
covenant  that,  if  the  tenant  got  a  renewal  of  his  own  lease  or 
any  extension  of  the  term  created  thereby,  the  sub-lease  should 
bd  renewed  or  extended  for  the  term  so  obtained  After  the 
presumed  determination  of  the  tenant's  lease  he  got  a  fair 
rent  fixed  for  a  term  of  15  years  by  the  Land  Commis- 
sion under  the  Act  of  1881:— JBTcW,  that  this  was  not 
an  extension  of  the  term  within  the  meaning  of  the  sub-lease, 
and  that  the  tenant  was  not  bound  to  renew  the  sub-lease, 
(By  Holmes,  J.)    Read  r.  Flood      -      K.  P.  XXVII.  86 

^8. Covenant  to  repair—Destruction  of  subject  matter  of 

demise— Tortious  act  of  landlord  combined  with  act  of  God.] 
In  an  action  for  non-payment  of  rent  of  premises  situated  on 
the  sea  shore,  and  for  breach  of  covenant  to  repair  certain  build- 
mgs  erected  thereon:  the  defendant  pleaded,  on  equitable 
grounds,  that  at  the  time  of  the  letting  the  premises  were  use- 
less, and  could  not  be  rendered  of  any  value  unless  a  rampart 
were  erected  on  the  foreshore  of  which  the  pkintiff  was  owner 
to  keep  out  the  sea,  and  unless  the  foreshore  were  suffered  U> 
remain  undisturbed  so  as  to  protect  such  rampart;  that  the 
defendant,  accordingly,  erected  such  a  rampart,  but  that  the 
plamtiflF  removed  sand  from  the  foreshore,  and  thereby  under- 
mined  the  rampart  erected  by  the  defendant,  which,  together 
with  the  premises  in  respect  of  which  the  rent  was  payable, 
ware  consequently  swept  away  by  the  violence  and  encroach- 
ment of  the  sea  on  the  happening  of  a  great  tempest:— Hf/cf, 
that  the  defences  were  bad  on  demurrer.  Earl  of  Meath  v. 
CuTHBBRT  -  C.  p.  X.  146 

19. Covenant  to  repair— Breach— Impossibility  of  per- 
formance —  Forfeiture  —  Lessee — Assignee— Conveyancing  Act, 
1881,  8.  14.]  Section  14  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  requires  a  certain  notice  to  be  served  on  a 
lessee  before  any  proceedings  are  taken  by  the  Lindlord  to  re- 
cover  possession  by  reason  of  a  forfeiture  for  breach  of  any 
covenant  or  conditions  contained  in  the  lease ;  and  by  the  same 
section  "  lessee  "  is  declared  to  include  "  assignee."  Where  a 
leesee  imder  a  lease  containing  a  covenant  to  repair,  and  another 
again .^t  assignment,  died  intestate,  and  no  legal  personal  repre- 
sentation was  raised  to  him  but  his  son  remained  in  i)08session, 
and;  paid  the  rent  under  the  lease  : — Held,  on  the  authority  on 
Sweeny  v.  Sweeny  (X.  101,  Ir.  R.  10  C.  L.  375)  that  he  must  be 
considered  as  assignee  for  the  purposes  of  this  section,  and  that 
service  of  a  notice  upon  him  was  a  sufficient  compliance  with 
the  terms  of  the  section.  When  there  is  a  covenant  to  do  some- 
thing in  regard  to  some  subject-matter,  and  by  common  consent 
of  both  ixirties  that  subject-matter  ceaem  to  exist,  the  covenant 
thereupon  ceases  to  operate,  on  the  grounds  that  it  is  impossible 
to  perform  it,  and  the  landlord  cannot  take  advantage  of  it  to 
enforce  a  forfeiture  of  a  lease.  Semble,  sec.  43  of  the  L.  and  T. 
Ac^,  1860,  applies  merely  to  a  waiver  of  a  covenant  generally. 
And  a  receipt  of  rent  after  breach  of  a  covenant,  with  the  know- 
ledge of  it,  still  amounts  to  a  waiver  of  all  rights  of  the  landlord 
arising  from  that  particular  breach.    Foott  r.  Benn 
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80. Covenants   to   be   inserted — Clause   of  forfeiture — 

Vendor  and  Purchaser  Act,  1874.]  Where  a  contract  for  a 
lease  is  an  oi>en  one,  as  to  covenants  to  be  inserted,  the  lessor 
is  not  entitled  to  a  clause  of  forfeiture  on  breach  of  the  cove- 
nant to  repair.    lie  Austin  and  Brown         V.  C.  XIV.  11 

21. Injunction — Waste — Improvements — Changing  iden- 
tity of  premise  S.I  The  respondent  was  assignee  of  a  lease  for 
999  years,  which  contained  covenants  by  the  lessee  to  give  up 
the  premises  with  all  improvements,  in  repair.  Alterations 
made  by  the  respondent  destroyed  the  identity  of  the  premises. 
On  motion  for  an  injunction : — Held,  that  the  respondent 
might  make  improvements  such  as  would  not  destroy  the 
identity  of  the  premises.    Johnson  r.  Bbocklebank 

[C.  II.  M.  90 

22.  — —  Forfeiture — Clause  of  bankruptcy  —  Arrangement 
with  creditors — Forfeiture  of  lease  at  election  of  lessors — Action 
to  recover  land.]  A  lease  contained  a  provision  that  in  case 
the  lessee  should  become  bankrupt  or  insolvent,  or  effect  a 
composition  with  his  creditors,  or  fail  to  pay  his  rent,  the 
lease  should  become  void  at  the  election  of  the  lessors,  the 
plaintiffs.  He  allowed  a  year's  rent  to  fall  in  arrear,  and  pre- 
sented a  i)etition  for  arrangement  with  his  creditors.  The 
plaintiffs  brought  an  action  to  recover  the  premises,  naming 
a  venue  other  than  a  local  one: — Held,  that  the  i)etition  to 
arrange  was  a  breach  of  the  covenant  in  the  lease;  that  the 
bringing  of  the  action  was  sufficient  election  by  the  plaintiffs 
to  treat  the  lease  as  void :  and  that  the  venue  need  not  be  a 
local  venue.     Kilkenny  Gas  Co.  r.  Somebyille 

[C.  P.  D.  XII.  M.  241 

23. Forfeiture  on  alienation— Consent  of  lessor— Indorse- 
ment on  duplicate  sub-lease  retained  by  sub-lessor — Hent  accrited 
before  ratification — Confirmation  after  sub-lease  evicted,]  An 
indorsement  on  a  lease  of  consent  of  the  lessor  to  a  sub-lease 
takes  effect  from  the  moment  it  is  made,  and  does  not  relate 
back,  and  it  will  not  revive  a  lease  which  has  been  already 
evicted.    Bubmiston  r.  Quigley.    (By  Bowse,  B.) 

[Cy.  Ct.  A.  XII.  M.  297 

24. Land  Judge — Rent  payable  to  receiver — 8  &  9  Vic, 

c.  106,  ».  5.]  A  lease  by  the  Land  Judge  contained  a  covenant 
whereby  the  defendants  covenanted  with  the  Judge  and  the 
receiver  for  the  time  being  to  jmy  the  rent :  — Held^  that  the 
covenant  was  one  re8i)ecting  hereditaments  and  premises  withiu 
8  &  9  Vic,  ft  106,  s.  5,.  and  that  the  Judge  and  the  receiver 
were  entitled  to  sue  the  defendants  on  foot  of  the  covenant. 
MoNBOE  AND  Dablet  V.  Plunket         -       B.  D.  XXIII.  76 

26. Landlord  granting  a  lease  for  a  longer  period  than 

he  had  himself.]  A  special  case  came  before  the  Court  for 
damages  for  the  ejectment  by  the  head  landlord  of  a  lessee 
who  was  given  a  lease  of  lives  renewable  for  ever,  by  the 
immediate  landlords,  who  had  only  a  99  years'  tenure,  though 
they  had  the  power  of  acquiring  the  fee.  Judgment  was  given 
in  favour  of  the  immediate  landlord.  Bbady  v.  Dublin  Cob- 
POBATION         -  -  -  -  a.  B.  VII.  M.  314 

26. Non-execution  by  lessor — Liability  for  rent  accrued 

due  after  assignment — Real  contract  betveen  parties.]  The 
principle  that  when  the  lessor  does  not  execute  the  lease, 
the  tenant  (though  he  has  executed  it)  is  not  bound  at  law  by 
the  covenants  to  pay  rent  or  to  repair,  because  he  has  not  got 
the  consideration  on  which  these  depend,  does  not  extend  to  a 
case  where  the  dealing  of  the  parties  shows  that  they  have 
acted  on  the  assumption  of  the  validity  of  the  lease  and  of  its 
containing  the  true  and  real  contract  between  them.  The 
plaintiff,  in  March,  1884,  made  a  lease  of  premises  to  the  de- 
fendants, for  a  term  of  31  years,  at  the  yearly  rent  of  £60, 
payable  quarterly.  The  lease  contained  a  covenant  by  the 
defendants  with  the  plaintiff  to  pay  the  rent,  and  was  executed 
by  the  defendants.  The  defendants  went  into  possession  under 
the  lease,  and  paid  two  quarters'  rent  up  to  29th  September, 
1884.  The  lease  was  not  executed  by  the  plaintiff,  but  re- 
mained in  his  posse^ision.  The  defendants  subsequently  ap- 
plied to  the  plaintiff  to  accept  a  surrender  of  the  lease,  which 
the  plaintiff  refuswl  to  do.     Tliey  then  notified  their  intention 
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of  assigning  to  one  Power,  and  asked  to  be  discharged  from 
further  liability  under  the  lease.  This  propcwition  was  rejec- 
ted  by  the  plaintiff,  but  he  agreed  that  the  lease  should  be 
altered,  making  the  rent  payable  in  advance.  It  was  re- 
engrossed  and  executed  by  the  defendants  on  the  Uth  of 
December,  1884,  purporting  to  bear  date  the  18th  October, 
1884.  The  defendants  executed  an  assignment  of  the  same 
date  to  Power.  Power  jjaid  rent  up  to  25th  March,  1885. 
The  pkintiff  credited  the  payments  against  the  rent  due,  Irat 
no  receipts  were  given.  The  lease  was  not  executed  bv  the 
phuntiff  till  26th  April,  1886.  An  action  wa«  brought  ly  the 
plaintiff  to  recover  the  year's  rent,  due  up  to  25th  March, 
1886,  sued  for  on  a  covenant  to  pay  the  rent  contained  in  the 
lease  of  18th  Oct,  1884,  and  in  the  alternative  for  the  same 
rent  due  from  the  defendants  as  yearly  tenants.  By  their 
statement  of  defence,  the  defendants  denied  (1)  the  execution 
of  the  lease  to  them  by  the  plaintiff;  (2)  that  the  indenture 
was  delivered  to  them.  Tliey  also  relied  on  a  surrender  hr 
operation  of  law,  and  averred  that  the  covenant  sued  upon  wm 
contained  in  an  intended  indenture  of  leaae  to  them  whidi  was 
not  executed  by  the  plaintiff.  The  jury  found  that  the  plain- 
tiff had  not  agreed  to  discharge  the  defendants  from  all 
liability  to  rent  accruing  due  after  the  assignment  to  Power ;  and 
that  the  alteration  in  tlie  lease,  by  which  the  rent  was  made 
payable  in  advance,  was  made  with  Power*s  omsent  On 
these  findings,  the  judge  having  directed  a  verdict  for  the 
plaintiff: — Held,  that  the  direction  was  right.  Babinoton 
V.  O'Connor  Qj.  B.  D.  XXI.  41 

'^'^' Pleading— Action  on  lease  to  recover  arrears  of  rent 

and  possession  of  premises  under  condition  of  re-entry- 
Embarrassing  defence  and  counter-claim— Reliance  on  corre- 
spondence prior  to  lease,  as  showing  that  rent  was  not  payable 
till  three  months  after  gale  days— Judicature  Act,  s,  27  (2)  (3) 
(7).]  Under  a  lease  reserving  a  yearly  rent  payable  half-yeariy 
in  advance,  the  lessee  convenanted  to  pay  same  without  demand, 
it  being  provided  that  in  case  the  rent  should  be  in  arrear  the 
lessor  might  re-enter,  without  prejudice  to  remedies  for  recovery 
of  tlie  rent  The  lessor,  alleging  that  a  half-year  s  rent  had  not 
been  paid,  sued  to  recover  same,  with  meene-rates,  and  possn- 
siwi  of  the  premises.  The  lessee  having,  by  way  of  defenw. 
relied  upon  written  correspondence  prior  to  the  execution  of  the 
letM,  by  which  he  alleged  he  had  been  induced  to  believe  he 
was  to  be  allowed  three  months  from  each  gale  day  for  pasrment 
of  the  rent,  and  by  reason  of  which  he  alleged  it  wouU  he 
inequitable  for  the  plaintiff  to  seek  to  avail  himself  of  the  con- 
ditions of  re-entry  before  the  expiry  of  that  period ;  and  having, 
by  way  of  counterclaim,  claimed  that  if  the  Court  should  be  of 
opinion  that  he  was  bound  to  pay  the  rent  on  the  days  p**- 
scribed  by  the  lease,  he  should  be  relieved  from  the  condition  of 
forfeiture  on  the  terms  of  paying  the  rent  and  costs  of  suit:—* 
Held,  that  the  statement  of  defence  and  counterclaim  should 
be  set  aside,  and  that  the  plaintiff  should  have  judgment  for 
the  rent  and  possession  of  the  jiremiaes.    Malonx  r.  Manton 

[G.  P.  D.  XIII.  144 

J^8. Repugnancy — Exception  from  grant.]  A  lease  de- 
mised "  all  that  part  of  the  lands  of  (rarvaghy  describe},  etc., 
containing  twenty-seven  acres  of  green  pasture  and  improvable 
ground,  and  thirteen  acres  of  bog,  reserving  and  excepting,  etc., 
the  said  thirteen  acres  of  bog  and  all  ways,"  etc. : — Held,  that 
the  exception  of  the  thirteen  acres  of  bog  was  repugnant  to  the 
grant  and  void.    Cochsanx  v.  M*Clekbt      B.  III.  M,  388 

29. Right  reserved  to  landlord  to  kill  game  and  raWts 

— Grant  by  lessee  to  lessor  of  a  profit  a  prendre — Destruction  of 
rabbits  necessary  for  proper  etUtivationJ]  By  an  indenture  of 
lease,  lands  containing  200  acres  were  demised  for  a  term  of 
31  years.  In  this  lease  there  was  a  clause  excepting  and  reserv- 
ing to  the  lessor,  his  heirs  and  assigns,  out  of  the  demised 
premises,  all  and  all  manner  of  game  and  rabbits,  with  libt-rt^ 
to  take,  kill,  or  destroy  the  same  by  such  ways  and  means  as  he 
or  they  should  think  fit.  Another  clause  permitted  the  lessee 
to  cultivate  40  acres  of  the  demised  premises,  and  in  the  due 
exercise  of  this  right  he  tilled  -  23  a«res,  seven  of  which  formed 
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part  of  a  field  containing  45  acres,  in  which,  immediately 
adjoininfif  the  seven  aoree  so  broken  up,  there  were  several 
rabbit  barrows,  and  in  the  ditches  and  hedges  surrounding  it. 
The  tenant  having  closed  these  burrows,  the  landlord  claimoJ 
an  injonctioQ  restraining  the  tenant  from  destroying  any 
rabbits  on  his  farm: — Hdd,  that  the  tenant  should  be 
restrained  from  destroying  any  rabbits  on  the  demised  premi- 
Be«,  except  such  as  were  necessarily  destroyed  for  the  projier 
otiltivation  thereof  within  the  meaning  of  the  terms  of  the  lease. 
Gearm  v.  Baker  (L.  R.  10  Ch.  App.  355)  and  JeiFryes  v.  Evan*, 
(19  C.  B.  N.  a  246),  followed.  FBTHERSTON-HArr.H  r. 
Hagabtt  .  -  .  -  B.    XII.  141 

30. Tenant  holding  over  after  expiry  of  lease— Xegotia- 

tions  for  a  new  lease — Demand  of  possession — Tenancy  at 
vUl.]  An  action  was  brought  to  recover  ijossession  of  lands 
which  the  defendant  held  after  the  expiry  of  his  lease,  during 
the  negotiations  for  a  new  lease.  The  parties  not  agreeing  to 
iernu.  the  plaintiff  by  letter  demanded  ■posBesBioni—Heldy 
tliat  the  demand  put  an  end  to  the  tenancy  at  will,  and  that  the 
plaintiff  was  entitled  to  recover.    Wilkinson  v.  Morris 

[C.  P.  D.  XVII.  M.  163 

Application  to  sell  premises  discliarged  from  it 

[I.  If.  167 
See  Practice— Landed   Estates  Court— Tenancies, 
&C.    3. 
Covenants— Liability  of   Administrator- Inquiry  in  Ad- 
ministration under  the  Court    -  -  IX.  186 
See  Executor — Liabilities.    1. 

New  Lease — Graft 

See  Cases  under  Graft. 

Promise  of  lease  beyond  leasing  powers  —  Specific  per- 
formance -  -  -  -  I.  Af.  746 
See  Specific  Performance.    12. 

^Rent  over  and  above  all  taxes,   charges,  and  impositions 

whatsoever  -        XXVII.  M.  470 

See  Grand  Jury— €b83.    13. 

LAlfDIiOBD  A.m>  TENAKT— MESNE  BATES. 

1. Caretaker's  notice— 50  &  51  Vic,  e,  33,  s.  7-^3  &  34 

Vie.,  e.  46—23  k  24  Tie.,  e.  154.]  The  service  of  a  caretaker's 
notice,  under  sec  7  of  the  Land  Act,  1887,  does  not  secure 
the  penwn  so  served  from  being  liable  for  mesne  r»tea. 
Walsh  v.  Fttzgebald  -  d.  S.  XXVII.   104 

2 Ejectment  for  non-payment  of  rent— Writ  of  haberfr- 

Land  Law  {Ir.)  Act,  1887,  s.  7.]  The  pUintiff  was  awarded 
compensation  for  improvements,  and  the  money  was  lodged 
in  Court  -.—Held,  that  the  landlord  was  entitled  to  have  the 
aroomit  of  mesne  rates  due  from  tlie  time  of  issuing  the  writ  of 
habere  until  he  was  put  into  possession  of  the  holding  deducted 
from  the  amount  of  compensation  lodged  in  Court.  O^Connor  r. 
Pebrt      -  -  •  O.  S.  XXVII.  M.  136 

8. Overholding  by  sub-teuant-Liability  of  tenant's  ad- 
ministrator—Metne  raUs.]  J.  H.,  holding  as  tenant  from 
yfar  to  year,  to  the  phiintiffs,  sub-let  a  portion  of  the  pre- 
mises, and  died  in  October,  1879,  whereupon  the  defendant 
took  out  letters  of  administration,  and  entered  into  possession 
of  the  premises,  s'.-bject  to  the  sub-tenancy,  in  her  administra- 
tive capacity.  The  plaintiflFs  liaving  served  a  notice  to  quit, 
which  expired  on  February  1,  1880,  demanded  possession.  The 
defendant  was  unable  to  give  up  x^ossession  of  the  sub-let 
portion,  as  the  sub-tenant  refused  to  leave,  his^  term  not 
liaTiuK  expired ;  but  the  defendant  o£Fered  possession  of  the 
remaining  portion,  which  the  plaintiffs  declined  to  accept, 
and  the  defendant  thereupon,  on  the  expiry  of  the  notice  to 
quit,  abandoned  the  premises,  having  derived  no  profits 
therefrom.  Possession  was  subsequently  recovered  by  the 
pLnintiffs,  in  an  action  of  ejectment  against   the  defendant, 
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and  the  sub-tenant.  On  demurrer  to  a  Statement  of 
Defence  based  on  those  facts,  in  an  action  brought  by  the 
plaintiffs  against  the  defendant  substantially  in  the  form  of 
an  actiion  of  tresx)ass  for  mesne  rates: — Hddf  that  tne 
defendant  was  not  liable  for  the  damages  caused  by  the 
overholding  of  the  sab-tenant,  having  entered  into  possession 
Fclely  as  administratrix  (in  which  capacity  she  was  not  sued), 
and  having  done  nothing  to  bring  herself  into  privity  with 
him,  while  she  had  in  fact  abandoned  ix)ssession  of  the  pre- 
mihes  from  the  moment  when  the  plaintiffs'  right  to  it 
occurred,  and  had  derived  no  profit  therefrom.  London  and 
North- Westbbn  Railway  Company  v.  Hill 

[Q.  B.  D.  XVII.  70 

LANDLORD  AND  TENANT— BENT. 

1 Abatement  of  rent  reserved  in  lease — Notice  to  tenant 

of  intention  to  exact  full  rent— Surrender— Evidence,"]  Definite 
notice  of  his  intention  to  exact  the  rent  reserved  in  a  lease 
must  be  given  by  a  landlord  who  seeks  to  enforce  i)ayment 
of  it  after  having  accepted  from  the  tenant  an  abated  rent 
for  29  years  and  given  him  receipts  in  full  each  year.  (By 
Deasy,  L.J.)    Ambbosb  v.  Kbohan    -  Cip.  Gas.  XVII.  7 

^* Action  for — Set-off,]    A  sub-tenant  who  pays  head 

rent  to  a  head  landlord  in  settlement  of  an  action  for  rent 
brought  against  him  as  the  i)erson  in  occupation  of  which 
no  notice  was  given  to  the  immediate  tenant,  can  set  it  off 
against  his  rent.    Kelly  r.  Fleming       Q.  B.  I.  M,  423 

3« Action  for  rent  against  heir— Assignment  of  lease — 

Estate  of  less  value  than  rent.]  The  defendant  in  an  action 
against  him,  as  assignee  of  a  lessee,  for  rent  which  had  accrued 
due  subsequent  to  his  going  into  possession,  pleaded  that  he 
was  in  only  as  heir,  and  that  the  estate  was  of  less  value  than 
the  rent  reserved  i-Held,  that  the  defence  was  bad  on  demurrer, 
as,  even  if  the  defendant  were  entitled  to  plead  that  he  waa 
in  only  as  heir,  he  sliould  have  averred  that  down  to  the  time 
of  action  brought  the  estate  had  continued  to  be  of  less  value 
than  the  rent.    De  la  Poeb  r.  Kikwan  C.  P.  X.  143 

4. Action  for  rent — Payment  of  rent  under  judgment — 

Estoppel,]  Where  a  defendant  has  paid  rent  on  being  served 
with  a  writ  for  same,  and  has  x)aid  the  amoimt  of  a  judgment 
entered  for  same,  he  is  not  thereby  afterward  estopped  from 
denying  that  he  is  tenant  of  the  lands:  (By  Lawson,  J.) 
Leadeb  V,  Manning      •  •  -  N.  P.  XX.  66 

fi» Action  to  recover  land   for  non-payment   of  rent — 

Tenant's  right  to  account  for  profits  received  by  landlord  while 
in  possessionr—Set-off— Defence  of  eviction,]  W.,  as  landlord, 
brought  an  action  against  B.,  to  recover  possession  of  lands 
for  non-payment  of  a  year's  rent  due  and  ending  March  25th, 
1888.  W.  had  previously  recovered  judgment  for  possession 
of  the  same  lands  in  an  action  to  recover  possession  for  non- 
payment of  the  year's  rent  due  Marcli  25th,  1887,  and  the  same 
wa»  executed  by  writ  of  possession  on  August  23rd,  1887.  B. 
redeemed  on  September  26th  following,  and  then  was  put  into 
posFCssion,  W.  accepting  the  amount  of  rent  and  costs  out  of 
Court.  No  claim  was  at  the  time  made  for  an  account  of  tJie 
profits  received  by  W.  while  in  possession: — Held,  that  B. 
was  not  entitled  to  set-off  the  amount  of  the  profits  received 
by  W.  during  his  possession  against  the  year's  rent,  and  that 
the  same  being  due  the  plaintiff  was  entitled  to  judgment. 
Held,  further,  that  the  redemption  so  effected  out  of  Court 
must  be  deemed  to  have  closed  the  account  and  precluded  any 
claim  for  profits  in  an  independent  proceeding.  Per  O'Brien, 
J. : — A  person  entering  on  lauds  imder  lawful  authority, 
such  as  an  habere,  does  not  thereby  cause  an  eviction,  so  as  to 
suspend  or  annul  the  engagements  of  the  tenancy  when  re- 
vested. Per  Gibson,  J. : — ^The  liability  of  the  defendant 
to  the  rent  revived  on  his  resuming  possession  under  the 
settlement  with  his  landlord  of  the  rent  and  costs.  Per  O'Brien, 
J.  :  —The  right  of  a  tenant  to  have  an  account  of  the  profits 
received  during  the  time  he  was  out  of  possession  does  not 
amount   to  a   sulwtantive    cause  of  action,   capable 
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IjAUDLOBD    and    TBNAXrr—'BWSrr-^continutd, 
aaserted  as  a  defence  in  an  action  of  ejectment  for  non-payment 
of  rent.     Beculey  v.  D'Arey  (2  Sob.  k  Lef.  403),  distmguished. 
WnsoN  V.  BuitNx 

[Q.  B.  D.  ft  O.  ▲.  XXIII.  59  ;  XXIII.  68  note 

6. Deduction  from  rent — Special  sanitary  rate — Public 

Health  {Ireland)  Act,  1874.]  A  tenant  is  entitled,  milees  pre- 
cluded l^  contract  from  so  doingr,  to  deduct  from  the  rent  pay- 
able to  his  landlord  a  proportion  of  special  sanitary  rates 
aRsessed  in  rural  districts  under  the  Public  Health  (Ireland) 
Act,  1874.  A  tenant  holding  under  a  lease  reserring  rent "  over 
and  above  all  taxes,  charg^es,  assessments  and  impositions  what- 
soever, ordinary  or  extraordinary,  now  charged,  or  hereafter 
to  be  charged,  on  the  demised  xiremises  or  any  part  thereof,  by 
Act  of  Parliament  or  otherwise,  quit  rent  and  Grown  rent  alone 
excepted,"  or  adding  to  the  exception  "  landlord's  part  of  poor 
rate  and  income  tax,*'  is  entitled  to  deduct  from  his  rent  a 
proportion  of  special  sanitary  rates  assessed  in  rural  districts 
on  the  lands,  or  the  occupiers  thereof,  pursuant  to  the  provi- 
sions of  the  PubUc  Health  (Ir.)  Act,  1874  (37  &  38  Tie,  c.  93). 
M ALTON  V.  West         -  -  -  -         B.  XII.  6 

7. Money  paid — Voluntary  payment  of  head  rent  by 

nib-tenant — Subsequent  adoption  by  mesne  landlord— Statute  of 
Limitations— 25  &  24  Vic.,  e,  154,  ss,  21,  48.]  A  payment  of 
head-rent  by  a  sub-tenant  to  a  head  landlord,  who  had  not 
distrained  or  threatened  to  take  proceedings  for  its  recovery, 
is  a  volimtary  payment,  in  respect  of  which  the  sub-tenant 
would  not  have  a  present  right  of  action  against  his  mesne 
landlord ;  but  if  the  mesne  landlord,  deriving  the  benefit,  sub- 
sequently adopts  the  payment,  an  action  will  lie  against  him 
for  money  paid  to  his  use.  In  such  case  the  Statute  of  Limita- 
tions begins  to  run,  not  from  the  time  of  the  i)ayment  in  fact, 
but  from  the  time  of  its  adoption  by  the  mesne  landlord. 
Ahsrk  v.  M*Swinet         -  -  Q.  B.  IX.  26 

8. Non-payment  of  head-rent  by  mesne  lan'lford — Eviction 

— Redemption  and  payment  by  sub-tenant — Charge  on  estate^ 
Decree  for  sale  of  mesne  interest— 2Z  &  24  Ft>.,  c  154,  ss.  20, 
21.]  A  sub-tenant  redeeming  lands,  evicted  by  reason  of  the 
default  of  the  mesne  landlcxd  in  not  paying  the  head  rent,  is 
entitled  to  the  extent  of  the  sum  paid  for  the  purpose  of  such  re- 
demption to  rank  as  a  salvage  creditor  in  resi)eot  of  the  lands 
so  redeemed,  and  to  a  decree  for  sale  of  the  mesne  interest  for 
the  repayment  of  his  demand  and  interest  on  it.  (Christian, 
L.J.,  dubitante.)  Ahsrn  v.  M'Swinet 

[B.  VIII.  172;  Ch.  A.  IX.  13 

9. Penal   rent — Ejectment   for  non-payment — Itelief  in 

Equity — Acquiescence — Surprise. 1  In  the  reddendum  of  a  lease 
a  yearly  rent  of  £50  was  reserved  under  the  name  of  a  i)enalty 
rent;  it  was  subsequently  provided  that,  in  case  the  lessees 
should  thereafter  observe  the  several  covenants  the  lessor  would 
accept  £25  as  the  yearly  rent  instead  of  £50;  and  in  several 
parts  of  the  lease  the  lesser  rent  was  called  the  real  rent.  A 
gale  of  the  reduced  rent  was  not  paid  ctd  diem,  but  afterwards, 
at  the  usual  time  for  payment  of  that  gale,  was  tendered  to  and 
rejected  by  the  lessor,  who  for  over  20  years  had  received  the 
reduced  rent  after  the  gale  day,  without  any  objection,  and 
who  had  not  previously  cautioned  the  lessee  against  allowing 
the  rent  to  remain  unpaid  after  the  actual  gale  day,  under  the 
I)eril  of  the  larger  rent  being  enforced.  Upon  an  ejectment  for 
non-payment  of  the  larger  rent : — Held,  that  the  larger  rent  was 
u  penal  rent,  and  therefore  not  within  the  scope  and  policy  of 
the  ejectment  statutes ;  but  that,  even  jirere  that  otherwise,  the 
larger  rent  was  a  mere  x)enalty  of  which,  by  reason  of  acqui- 
escence and  surprise  on  the  part  of  the  lessor,  he  should,  under 
the  equitable  jurisdiction  of  the  Court,  be  disallowed  to  take 
advantage.    Masst  v.  Neill  -         d.  8.  XI.  18 

10. Rates  and  taxes — Poor  RaieJ]    A  written  contract 

of  tenancy  provided  that  the  premises  should  l)e  held  at  a  rent 
of  £90,  (including  all  rates  and  taxes :  — Held,  that  the  landlord 
was  liable  to  pay  the  tenant's  half  of  the  poor  rate.  (By 
Dowse,  B.)     Bar  CROFT  r.  Well  and 

[Oy.  Ot.  A.  XVII.  M,  126 


I.ANDI.OBD   Airo   TBHABTT-BBKr-cwilteMif. 

11- Paid  by  receiver- Right  of  cuaionJ]    A  receiver  paid 

a  suni  of  money  on  account  of  rent  for  a  tenant,  and  subse- 
quently brought  a  civil  bill  against  him  to  recover  the  amount 
so  paid,  which  was  dismissed.    Clabkb  r.  Balt 

[Q.  8.  I.  .V.  406 
Deduction  of  cess. 

See  Grand  Jttry— Cesb.    7,  8,  9,  17,  18. 

Payable  at  a  future  date— Garnishee  XIII.  M.  372 

Sec  Practice— Garnishee.    5. 


-Payable  to  trustees — Garnishee 
See  Practice— Garnishes.    16. 


XVIII.  18 


Pleading  ....  VII.  M.  479 

See  Practice— Common  Law— Pleading.    26. 

liAKPLOBB  AKD  TBITAITT— 8T7BBBKDBB. 

1« Bankruptcy — Corenant  in  lecue  a^aiiul  carrying  an 

chandlery — Infringement  of  covenant — StFect  upon  tenancy  of 
disclaimer  by  assignee  in  bankruptcy  of  mesne  tenant — *\Sur- 
render**  statutable  and  at  Common  Law — Estoppel — 35  &  36 
Vic,  c,  58,  s.  97—8  &  9  Vic,  c  106,  s.  9—G,  0,  {B,  A.)  1872, 
114.]  A  surrender  of  a  lease  by  assignees  in  bankruptcy  dons 
not  affect  tlie  position  of  under-tenants  of  the  bankrupt,  fur- 
ther than  to  render  the  immediate  sub-lessee  of  the  bankiuiit 
the  tenant  of  the  owner  of  the  reversion  nert  expectant  upon 
the  termination  of  the  lease;  and  that  owner  can  take  ad- 
vantage of  ix>wers  contained  in  the  lease  to  treat  it  as  void,  cm 
the  violation  of  such  sub-lessee  of  its  covenants.  A  covenant 
against  the  carrying  on  of  {inter  eUia)  the  trade  of  "  chandler, 
or  any  other  noisy  or  offensive  trade,"  is  violated  by  the  nde 
of  candles,  though  forming  but  one  item  of  a  miscellaneoiu 
store.  A  proceeding  by  the  head  landlord  to  enforce  a  for- 
feiture does  not  determine  the  tenancy  and  put  an  end  to 
derivative  interests,  so  as  to  destroy  the  right  or  title  of  a 
mesne  tenant  to  take  advantage  of  a  sub-tenant's  breach  of 
covenant,  inasmuch  as  such  proceeding  only  operates  by  way 
of  estoppel  inter  partes,    O'Farrell  v.  Stephenson 

[B.  D.  XIII.  161;   O.  A.  XIII.  106 

2. OpereUion  of  la^w — Change  of  possession — Transfer  as 

security  for  a  loan  of  money — Lender  entered  in  estate  books  a* 
tenant — Statute  of  Frauds.]  In  order  to  constitute  a  aur- 
render  of  a  yearly  tenancy  by  operation  of  law,  it  is  not 
enough,  in  the  absence  of  an  actual  change  of  possesskm,  that 
it  should  have  been  verbally  agreed  upon  between  the  parties, 
as  security  for  a  loan  of  money,  that  there  should  be  a 
transfer  of  the  tenancy,  same  to  be  entered,  and  being  in  fact 
entered  at  their  request,  in  the  estate  books  bj  »n  agent  of 
the  landlord.  M*Craeken  v.  Ross  (XX.  65,  73),  disouased, 
Anderson  v.  Anderson 

[O.  8.  XXI.  86 ;  Clr.  Cas.  XXI.  36   note 

3. Operation  of  law — Change  of  possession— Transfer  as 

security  for  repayment  of  money — Evidence— Entries  in  estate 
books— Rent  receipts — Statute  of  frauds.]  A.  being  tenant 
from  year  to  year  of  a  farm  in  Ulster,  it  was  proposed  that  he 
should  sell  the  same  to  his  son,  B.,  who  gave  a  promissory 
rote  for  the  purchase  money,  in  which  note  C  joined  as  surety. 
For  the  purpose,  inter  alia,  of  securing  the  surety,  C.*s  name» 
pursuant  to  arrangement,  was  entered  into  the  estate  book  as 
tenant  of  the  farm,  A.'s  name  being  expunged  therefrom,  with 
his  consent.  B.  thereafter  worked  the  farm  and  jMud  the  rent 
out  of  the  produce  apparently ;  but,  though  not  paid  by  C, 
the  rent  receipts  were  given  to  B.  in  C.*s  name,  he  being 
recognised  a»  the  tenant  by  the  landlord,  who,  however,  after- 
wards sued  both  B.  and  C.  for  arrears.  The  jury  having  found 
that  C,  with  the  consent  of  A.,  had  been  accepted  as  tenant  by 
the  landlord ;  that  C,  with  the  consent  of  A.,  became  tenant 
in  possession;  and  that  B.  was  in  possession  of  the  land  on 
behalf  of  C.  .—Held  {diss,  O'Brien,  J.),  that  C.  was  entitled 
to  the  tenancy,  having  acquired  under  a  valid  surrender  by 
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IiAHDIiOBD  AH'D  TENANT-B17BBENDEB-cofi/<nii«d. 
operation  of  land,  for  which  purpose  there  was  8u£Bcient 
evidence  of  an  actual  change  of  ixusesgion  from  A.  to  him. 
Affirmed  cxi  appeal    M'Cracken  v.  Koss 

[a.  B.  D.  XX.  65;  C.  A.  XX.  73 

E%'idenoe VIII.  7 

See  Ejectment  ox  the  Title.    1. 

LANI>I.OBI>  AND  TENANT— USE  AND  OCCTJPA- 
TION. 

1. Assignment.']    In  an  action  for  UAe   and  occupation 

the  plaintiff  {iroyed  payment  of  rent  by  the  defendant  up  to 
1864,  and  after  that  rent  was  reoeii^ed  from  S.,  but  receipts 
mere  given  in  the  defendant's  name.  The  defendant  proved 
an  assignment  to  S.  and  that  the  plaintiff  was  aware  of  it. 
The  Court  upheld  the  direction  of  Judge  who  tried  the  case 
that  the  plaintiff  was  entitled  to  recover.    Shine  v.  Dillon 

[E.  I.  M,  298 

2. Evidence — Invalid  contract — Statute  of  Frauds.]    In 

.111  action  for  use  and  occupation  the  jury  found  that  the  de- 
fendant had  entered  into  ix)88es8ion  under  a  verbal  contract 
for  sale,  and  had  paid  a  sum  of  money,  not  as  rent,  but  as 
purchase  money.  The  Judge  directed  a  verdict  for  tlie  de- 
fendant, holding  that  a  contract  for  sale,  although  not  valid 
under  the  Statute  of  Frauds,  was  good  evidence  to  rebut  the 
implication  of  a  contract  for  use  and  occupation.  The  Court 
confirmed  this  view.    Cobrioan  r.  Woods  B.  I.  M.  102 

3. Lfosc  for  life — Pent  payable  after  death  of  last  life.] 

\Mien  the  last  life  of  a  lease  drops,  both  parties  being  ignorant 
of  it,  the  actual  profit  made  by  the  tenant  of  the  lands,  and  not 
the  rent  reserved,  is  payable  for  the  period  during  which  the 
tenant  held  on  after  the  lease  actually  determined.  Hublet  i*. 
Hanbahan         -  -  -  €1.   B.   I.   il/.   348 

LANDI.OBD  AND  TENANT. 

Fine — ^Ecclesiastical  lease. 

See  Ecclesiastical  Lease.    3,  4. 

Fixture— Removal — Compensation  -  I.  A/.  489 

See  Practice— Landed  Estates  Cofrt— Compensa- 
tion.   9. 

^Pleading  ...  -  VII.    M.    367 

See  Practice— Common  Law— Pleading.    67. 

Quarry— Right  to  ojien  and  take  stones  from 

[|XXvII.  83 

See  QcABRT. 
Repairs-Pleading      -  -  -         VI.  28;  X.  65 

See  Practice-X'ommon  Law— Pleading.    8,  31. 
Repairs— Pleading  -  -  -  -    XIII.  92 

See  Practice— JrDOMENT.    2.  > 

LANDI.OBD  AND  TENANT  ACT,  1860. 

1 88.  8,  \%—Tenaney^rndtr'tcnant— Middleman  ae- 

ftpting  a  new  lease  vhieh  prevents  sub-letting — Effect  on  sub- 
tenant's interest.]  A  tenancy  from  year  to  year  under  a 
middleman  whose  own  interest  in  the  premises  is  derived 
under  a  lease  for  lives,  does  not,  where  the  middleman  has 
obtained  a  new  lease,  terminate  without  notice  to  quit,  upon 
the  death  of  the  last  surviving  life,  even  though  the  new  lease 
contains  a  clause  against  sub-letting— 23  &  24-  Vic,  o.  154-, 
sec.  8,  preserves  intact  the  interest  of  a  8ub-tenant  when  hi» 
immediate  landlord  obtains  a  new  head  lease.  Hayes  v.  Fitz- 
CIBBOX         -  -  •  -  -  "  E.  V.  7 

J?. 8.  Q^Assignment  of   tenant's   interest  by  informal 

document.]  A  document,  in  order  to  amount  to  an  assignment 
under  sec.  9,  must,  even  though  no  particular  form  of  wordi 
is  required,  purport  to  transfer  the  estates.    Doran  v.  Kenny 

[B.  III.  M.  174 


LANDLORD    AND    TENANT    ACT.    ISeO'-eontinuei. 

3« Ss.  20,  21^ Non-payment  of  head-rent  by  mesne  land- 

lord^Eviction— Redemption  andpnyment  by  suh-tenant-^Charge 
on  estate— Decree  for  sale  ofmeme  interest— 2^  &  24  Fic,  c.  164, 
ss.  20,  21.]  A  sub-tenant  redeeming  lands,  evicted  by  reason 
of  the  default  of  the  mesne  landlord  in  not  paying  the  head 
rent,  is  entitled  to  the  extent  of  the  sum  paid  for  the  purpose 
of  such  redemption  to  rank  as  a  salvage  creditor  in  respect 
of  the  lands  so  redeemed,  and  to  a  decree  for  sale  of  the 
mesne  interest  for  the  repayment  of  his  demand  and  interest 
on  it.     (Christian,  L.J.,  diibitante.)   Ahern  v.  M'Swiney 

[B.  Vin.  172;  Oh.  A.  IX  18 

4. g,  57 — Porting  copy  writ  on  empty  premises.]    The 

proi)er  course  to  adopt  under  sec.  57  of  the  Landlord  and 
Tenant  Act,  1860,  is  to  apply  that  services  to  be  made  of  the 
writ  and  order  by  ]X)sting  them  be  deemed  good  service. 
Johnston  v,  Potner  -  -  CO.  VII.  M,  390 

^* S.  76^Tenant  overkolding  after  written  demands- 
Double  rent.]  A  tenant  of  stores  under  a  three  months*  tenancy 
served,  on  expiration  of  his  tenancy,  with  a  demand  for  posses- 
sion, and  stating  intention  to  make  a  daily  charge  for  grain 
stored  therein,  and  to  claim  damages  for  the  period  the 
premises  were  overheld :  — He/d,  liable  to  double  rent  under 
sec.  76.    (By  Fitzgerald,  B.)    Beck  r.  Cbeggan 

[Cir.  Oas.  XIII.  79 

6 Ss.  80,  94,  W—Landlord  and  Tenant  {Ireland)  Act, 

1870,  s.  tQ— Execution  of  ejectment  decree— Occupier.]  A  civil 
bill  decree  in  ejectment  cannot  be  executed,  as  against  the 
original  tenant  againrt  whom  the  decree  has  been  obtained,  by 
the  tenant  signing  an  acknowledgment  pursuant  to  sec.  94  of 
the  Act  of  1860.  The  word  "occupier**  in  that  section  does 
not  include  such  tenant.  Such  acknowledgment,  however, 
constitutes  a  surrender  of  the  tenancy  by  operation  of  law, 
and  creates  a  new  tenancy  at  will  between  the  parties,  which 
tenancy  at  will  is  "a  contract  for  the  letting  of  land,  made 
and  entered  into  bond  fide  for  temporary  convenience  or  to 
meet  a  temporary  necessity  either  of  the  landlord  or  tenant  *' ; 
and,  accordingly,  the  notice  to  quit  made  applicable  to  tenan- 
cies at  will  by  the  69tli  sec.  of  the  Act  of  1870  is  not  necessary 
to  determine  such  a  tenancy.    Cobr  r.  Harris 

[E.  D.  XXIII.  82 

7. 8.86 — Demand  of  possession  from  caretaker  by  known 

agent  or  receiver— Land  Law  (Ireland)  Aety  1887,  s.  7.]  Wliere 
the  known  agent  of  a  landlord  signed  a  written  demand  of 
possession,  and  also  authorised  in  writing  a  bailiff  to  serve  the 
same  and  take  jxxssession  of  the  lands  and  premises  thereunder 
on  behalf  of  the  landlord,  and  the  said  notice  was  personally 
served  on  the  caretaker : — Held,  that  the  same  was  a  sufficient 
demand  of  possession  and  compliance  with  sec.  86.  Mas- 
SEBEENB  V.  Bellew  -  Q.  B.  D.  XXIV.  74 

S.  3 XV.  70 

See  Landlord  and  Tenant — Distress.  2. 
8.  3 XII.  107 

iS«c  TjAndlord  and  Tenant— Ejbct3Iext—0 verhold- 
ING.  2. 

S.  10 X.  96 

^Si^**  L.\ndlord  AM)  TyNANT— Lease.  U. 


■  88.  20»  21    -     •     -     - 

See  Landlord  and  Tenant— Rent.  8. 


IX.  13 


IX.  28 


Ss.  21,  48 

See  Landlord  and  Tenant—Rent.  7. 

a.  24— Ejectment  for  non-payment  of  rent    XVIII.  89 

.SVc    Landlord    and    Tenant— Ejectment— Non-pat  • 
ment  of  Rent.    26. 

8.  34 XXIV.  62 

See  Land  Law  (Ireland)  Acts,  1881, 1887.    8. 

8.  36— Waste-Turf  -  -  XXI.  31 

See  TuRP.    1. 

Digitized  by ' 


Cjoogle 


(827  ) 


DIGEST  OF  CASES. 


(  828  ) 


IiAlTDIiOBD    ASD    TIBKANT   ACT,   IQOO- eonHnued. 
.^^  S.  43 XVIII.  90 

See  Landlobd  and  Tenant— Lease.   19. 

. S.  62. 

See  Landlobo   and    Tenant— Ejectment— Non-Pat- 
MENT  OF  Rent.  11,  18,  40,  43. 
«..  S.  68. 

See  Landlobd    and    Tenant— Ejectment— Non-Pay- 
ment OF  Rent.  22,  37. 
.^88.68,72,103  ....  XI.  49 

See  Landlobd  and  Tenant— Ejectment— Ovebhold- 

IN6.   3. 
8.  64 XXVII.  68 

See   Landlobd    and    Tenant— Ejectment— Non-Pay- 
ment OF  Rent.  2. 

8.67 VII.  ilf.  161 

See  Landlobd   and    Tenant— Ejectment— Non-Pat - 
MENT  of  Rent.  10. 

8.  60. 

See  Landlobd   and    Tenant— Ejectment— Non-Pay - 
MENT  OF  Rent.  14,  23. 

8.  62 X.  132 

See   Landlobd    and    Tenant— Ejectment— Non-Pay- 
ment OF  Rent.  34. 

8.  64 VII.  jl/.  867 

See  Landlobd   and   Tenant— Ejectment— Non-Pay- 
ment OF  Rent.  19. 

8.  70. 

See  Landlobd   and    Tenant— Ejectment— Non-Pay- 
ment OF  Rent.  28,  29. 

80.  70,  71— Writ  of  Restitution. 

See  Oases  under  Wbit  of  Rebtittjtion. 

88.  70,  7t-Writ  of  Restitution       -         XXVI.  JIf.  5U 

See  Land  Law  (Ibeland)  Act,  1887.    36. 

8.  71 II.  3f.  168 

See  Landlobd   and    Tenant— Ejectment— Non-Pay- 
ment op  Rent.  42. 

8.  76. 

See  Landlobd  and  Tenant— Ejectment— Oveeholi. - 
ZNO.  5,  9. 

LANDLOBD     AND     TENANT     (IBELAND)     ACT, 
1870. 

1.— ^i?u/e«  4  (2),  12 — Claim  for.  improvements — Time— 
Diseretion  of  County  Court  Judge,"]  A  oUim  for  improYements 
where  judgment  had  been  marked  against  the  claimant  in  May, 
1887,  and  the  habere  executed  in  June,  1887,  and  the  daim  was 
not  served  till  June,  1888,  and  nothing  had  been  done  mean- 
while to  keep  the  daim  aliye,  was  held  to  be  late.  Boyle  v. 
Watebfobd         -        -        -        -        L.  8.  XXII.  76  note 

2. Bulee  4  (e),  12— Claim  for  improvementa— Time— Dis- 
eretion of  County  Court  Judge."]  Where  a  writ  of  habere  was 
executed  on  November  17th,  1887,  and  a  claim  for  improvements 
served  in  August,  1888,  claimMit  meanwhile  having  taken  no 
steps  to  keep  alive  his  daim: — Held^  that  no  '' suffident  ex- 
cuse **  existed  under  the  12th  Rule  of  the  Judges,  1870,  and 
that  therefore  the  case  could  not  be  heard.  Walsh  v.  Fitz- 
gerald (XXL  82),  distinguished.  Shanahan  v.  Wateb- 
fobd          L.  8.  XXII.  76 

3. Rules  9  and  12.]    A  tenant  cannot  rely  upon  the 

non-expiration  of  the  calendar  month  between  the  service  of 
notice  of  his  c!aim  and  the  first  day  of  the  land  Ecssion ;  no 
objection  being  made  on  the  part  of  the  landlord  to  the  irregu- 
larity.     Meebiht  r.  Stackpool         -         -         L.  8.^.16 

4. Rxde  13.]    Where  the  tenant  has  not  complied  with 

the  rule  requiring  one  week's  notice  to  be  given  of  setting 
down  the  cause  for  hearing,  the  landlord's  time  for  serving 
notice  of  dispute  will  be  extended.    Cabboll  r.  Doyle 

[IJ.8.V.64 


IiAKDLOBD     AND     TENANT     (IBBIuUTD)     ACT. 

1%70— continued, 

8. Ride  2(^Praetiee — Service  of  seeond  notice  of  daim 

for  compensation  for  disturbance  after  the  previous  notice  vas 
nilled.]  A  second  notice  daiming  compensation  for  dis- 
turbance under  the  L.  &  T.  (Ir.)  Act,  1870,  is  not  maintainable 
where  a  previous  notice  in  re8i)ect  of  the  same  daim  has  been 
served  by  the  tenant  and  "  nilled  "  by  the  chairman.  Gannon 
r.  Gbaham  ...  -  I.,  s.  VII.  176 

^•; ^v^e  22,  part  I.— Unrepresented  interests,]    Where 

the  interests  of  i)erson8  not  represented  before  the  chairman 
appear  to  be  involved,  the  Judge  of  Appeal  will  remit  the 
ca«e  to-  the  County  Court  Judge>  whose  duty  it  is  to  direct 
what  notice  shall  be  given  to  such  imrepreeented  persons.  (By 
Fifzgeraldj  B.)  Notice  having  therefore  been  given,  the  partv 
appeared  at  the  next  land  sessions,  and  an  order  was  made 
that  he  should  appear  at  the  then  next  sessions,  and  make  such 
a  daim  as  he  should  be  advised.    Fitzsim ons  v.  Cute 

[Gir.  Caa.  XII.  85 

'^ -R<^«  24,   part  I,~Costs.1    The   Court  cannot  giro 

any  other  fees  than  those  comprised  in  the  schedule  for  any 
proceedings  in  the  course  of  the  daim  and  dispute,  except 
witnesses'  expenses  and  co8t«  of  making  maps,  surveys,  and 
copies  of  dooumente  for  the  use  of  the  Court.  Stewabt  f. 
Habt Ii.8.VI.8e 

®' S.  \— Ulster  custom.]  Semble:—A  tenant  is  en- 
titled to  compensation  imder  the  Ulster  tenant  usages  on 
leaving  his  holding  voluntarily,  if  the  hmdlord  refuses  him 
permission  to  dispose  of  hie  holding  to  a  proper  tenant 
DiCKET   V.   DiCKET  -  -  -  -  Ii.  8.VI.87 

®* S.  1 — Ulster  custom — Absence  of  evidence  of  usage  on 

estate— Inadmissibility  of  evidence  as  to  neighbouring  estate,] 
When  no  evidence  is  forthcoming  of  the  existence  of  the  Ulster 
tenant-right  custom  on  the  estate  of  which  the  tenant^s 
holding  forms  part,  evidence  of  its  existence  on  a  neighbouring 
estate  is  inadmissible,  Austin  v.  Seott  (Donnell's  Rep.  254), 
not  followed.    (By  Fitzgerald,  B.).    M*Laughlin  v.  Ltlb 

[Cir.  Gas.  X.  178 

}^*  — 7  S.  ^r— Ulster  customr-Acquiring  tenant  right— Letting 
without  incoming  payment  by  landlord  in  possession.]  Jjaods 
anciently  subject  to  the  Ulster  tenant-right  custom,  part 
of  an  estate  on  which  the  custom  was  denied  from  1851  to  I860, 
were,  in  the  famine  years,  surrendered  by  the  tenants,  who 
left  while  owing  arrears  of  rent,  and  were  assisted  by  the 
landlord  to  emigrate.  The  lands  remained  unlet  for  several 
yeare,  and  were  in  1857  re-let  to  a  tenant  who  made  no  in- 
coming payment,  and  who  afterwards,  being  in  arrear  of 
rent,  surrendered  the  lands  to  the  landlord.  They  were  sub- 
sequently, in  1859,  re-let  by  the  landlord,  who  had  occupied 
them  in  the  interval,  to  a  tenant  who  undertook  to  erect  a 
dwelling  house  on  the  laxida  :—Held,  that  the  re-letting  was 
subject  to  the  Ulster  tenant-right  custom.  (By  Fitzgenld. 
J.)    Magee  v.   Mabquis  of  Bath      Gir.  Cm,  Till.  219 

11. 8. 1 — Ulster  custom — Adjoining  estates— Construction 

of  Act.]  The  Land  Act  should  be  construed  as  a  remedial 
Act,  so  as  to  most  effectually  meet  the  beneficial  ends  in  view 
and  prevent  the  failure  df  the  remedy.  The  custom  of  the 
estate  being  a  restriction  to  so  much  per  acre,  will  not  regu- 
late the  value  of  the  tenant-right  in  a  particular  holding,  if 
the  custom  of  the  district  be  unrestricted,  and  affords  a  ni^faer 
compensation.      Weight  r.  Pabkeb  -  L.  8.  V.  87 

12. 8.  1 — Ulster  custom — Assignment  contrary  to  custom 

— Joint  claim  by  assignor  and  assignee.]  Where  an  assign- 
ment of  the  tenants*  interest  in  a  holding,  subject  to  the 
Ulster  tenant-right  custom  is  made  contrary  to  the  custom, 
and  without  the  consent  of  the  landlord,  who  is  not  shown  to 
have  violated  the  custom,  neither  assignor  nor  assignee  is  en- 
titled to  claim  \mder  sec  L  of  the  L.  &  T.  Act,  1870.  (By 
Fitzgerald,    J).    Waddell    r.    RiCE  Gir.  Gas.  Z.  158 

13, 8.   1— Ulster  custom— Clause   of  surrender   at  ter- 
mination of  lease]    Tlie  ordinary  clau 
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ULHDLOBD     AND     TEVUSTT     (IBIBLAND)     ACT, 
1870— ePN/ifiMA/. 

render  at  the  expiration  of  the  term  does  not  destroy  the 
tenants'  right  to  claim  for  compensation  mider  the  Ist  section 
of  the  Land  Act.— ^w^re,  can  a  restricted  tenant-right  es- 
tablished since  1846  cut  down  the  ancient  usage  in  the  case  of 
a  tenant  who  entered  as  far  book  as  1794?  (By  Monahan, 
C.J.)    ArsTix  r.  Scott         -    I..  8.  *  Cir.  C»0.  V.  172, 173 

14. S.  1—Ultter  euttom — Compensation — Custom  on  the 

r state.']  The  tenant  of  seven  different  holdings,  at  separate 
rents,  on  an  estate  upon  which  the  Ulster  custom  prevailed, 
sub-divided  five  of  the  said  holdings  and  the  aggregate  rent  of 
the  same  into  eight  lots  with  seiarate  rents,  and  sold  some  of 
said  eight  lots  and  the  two  undivided  holdings  to  purchasers. 
It  was  against  the  custom  prevailing  on  the  estate  to  sub- 
divide a  holding,  and  notice  of  this  was  given  to  the  pur- 
chasers:— Heldy  on  an  application  by  the  original  tenant 
against  the  landlord  for  compensation  under  the  Ulster  eus- 
tom,  that  (1)  as  regards  the  two  imdivided  holdings  sold,  he 
could  not  claim  under  the  custom,  he  having  i)arted  with  his 
rigrht  by  a  sale  to  the  persons  whom  he  had  put  into  posses- 
sion ;  (2)  as  regards  the  portion  of  the  five  mutilated  holdings 
retainea  by  the  original  tenant  he  could  not  claim,  the  custom 
on  the  estate  being  only  to  claim  in  respect  of  a  holding,  and 
not  in  respect  of  part  of  a  holding;  (3)-  that  he  could  not 
claim  in  respect  of  the  portion  of  the  five  holdings  improperly 
sold,  having  parted  with  his  interest  in  same  to  purchasers, 
Dor  could  the  purchasers  with  notice  of  the  breach  of  custom 
daim  under  it.  Section  26  (4)  of  the  Land  Law  (Ireland)  Act, 
1881,  does  not  apply,  the  applicant's  tenancy  having  been 
determined  by  his  own  act,  and  not  by  that  of  the  landlord. 
Scott  r.  CoNTNGHAic  -  L.  8.  XXVI.  af.  388 

15. S.  t— Ulster  custom— Compensation  for  disturbance-^ 

JSxtinguishmem  of  custom — Acquisition  by  landlord— Resump- 
tion of  possession  of  holding — lie-letting  by  written  agreement 
icith  parol  stipulation  against  alienation.]  A  holding  was, 
under  the  Ulster  tenant-right  custom,  subject  to  a  usage 
whereby  a  tenant  in  occupation,  whether  under  a  lease  or 
yearly  tenancy,  if  about  to  be  evicted  by  his  landlord,  was 
entitled  to  recover  from  him  the  value  of  the  teuant*s  interest 
or  tenant-right,  subject  to  certain  payments;  and  had  been 
held  under  a  lease  which  had  been  determined  upon  the  exe- 
cution of  a  conveyance  of  the  estate  by  the  Incumbered 
Estates  Court  to  Cliarles  Deazley,  after  which  the  lessee, 
however,  continued  in  jxxssession  for  more  than  thirteen 
uiontlis.  Possession  of  the  holding  was  then  taken  by  Wil- 
liam Deazley  on  belialf  of  Cliarles  Deaidey,  not  with  a  view 
to  retention  thereof  by  the  landlord  permanently,  but  only 
until  such  time  as  a  new  tenant  should  bo  tubstituted. 
After  the  holding  had  so  remained  in  the  landlord's  clear 
poMession  for  some  mouths  it  was  let  to  Kichard  Lendrum 
as  yearly  tenant,  under  a  written  agreement,  the  said  Richard 
Jjeiidrum  assenting  to  a  contemiwraneous  verbal  stipulation 
a^^ainst  alienation  by  sale  or  sub-letting;  and  on  his  death, 
John  Lendrum,  his  son,  got  possession  and  held  as  yearly 
tenant  until  served  with  a  notice  to  quit,  on  which  a  civil  bill 
ejectment  decree  was  obtained  against  him.  John  Lendrum 
liavixig  thereupon  claimed  compensation  under  section  1  :— 
Hefdy  that  on  the  letting  to  the  claimant  the  holding  was 
subject  to  the  tenant-right  custom;  and  that,  on  the 
authority  of  Stevenson  v.  fAc  Earl  of  Lcitrim  (VII.  34),  the 
stipulation  that  there  was  to  be  no  sale  or  sub-letting  did  not 
disentitle  him  from  claiming  the  benefit  of  the  custom.  Per 
Ball,  C.  (Deasy,  L.J.,  ace,):  Where  a  landlord  resumes  pos- 
ftession  from  a  tenant,  not  with  a  view  to  retention  thereof 
permanently,  but  only  until  such  time  as  a  new  tenant  should 
l)e  substituted,  and  without  agreement  with  anyone  else  to 
extinsruish  the  application  of  the  Ulster  tenant-right  custom 
to  the  holding,  he  does  not  *'  acquire "  such  custom  from  the 
tenant  within  the  meaning  of  sec  1,  and  same  will  continue 
to  attach  to  the  Holding.  Per  Fitzgibbon,  L.  J. :  Where  a 
landlord  resumes  dear  and  absolute  possession  from  a  tenant, 
he  '*  acquires"  the  tenant-right  custom  along  with  the  tenant's 
interest   within  the  meaning  of  the  section,  but  uxxm  a  re- 


LANDLORD     AND'   TENANT     (IRELAND)     ACT, 
ISTO—continued. 

letting  the  custom  will  again  attach  to  the  holding,  unless 
the  parties  exclude  it  expressly  or  by  necessary  implication. 
LxNDBTJic  r.  Deazlbt         ••  -  -      C.  A.  XIII.  HI 

^^* 8.  1  —  Ulster  custom  —  Consent  to  sale  before  and 

after  the  Act,]  If  before  the  Landlord  and  Tenant  (Ir.)  Aot^ 
1870,  the  custom  of  an  estate  required  that  the  landlord's  con- 
sent should  beL  obtained  previously  to  the  sale  of  the  tenant- 
right,  and  the  tenant,  after  the  Act,  sells  without  askings  or 
obtaining  the  landlord's  consent,  neither  the  tenant  nor  the 
purchaser  is  entitled  to  compensation.  The  effect  of  the  Act 
is  to  legalise  the  custom,  and  if  the  tenant  does  not  comply 
witli  it  the  landlord's  obligation  is  discharged.  Laffxrtt  v, 
Hktgatb.    Cratnor  r.  Hetoatb  -  L.  8.  VII.  86 

^''' S.  1— Covenant  in   lease  inconsistent  ^eith  Ulster 

custom— Incumbered  Estates  Court  title— Evidence  of  usage.] 
A  tenant  from  j-ear  to  year,  who  held  on  the  terms  of  a  lease 
to  liim,  which  had  expired,  and  which  contained  a  covenant 
by  the  lessee  not  to  sell  without  the  consent  in  writing  of 
the  lessor,  claimed  compensation  under  the  Ulster  custom. 
There  was  no  evidence  that  in  such  a  state  of  facts,  the  custom 
relied  on  attached  to  the  holding,  or  of  the  existence  of  a 
usage  that  a  tenant  (such  as  the  claimant),  who  had  not 
puroliased  from  a  former  tenant  or  paid  a  fine  to  his  landlord, 
was  entitled  to  sell  his  interest  in  his  isrmx—Held,  that  the 
claimant  was  not  entitled  to  compensation.    Brbbn  v,  Hutton 

[L.  8.  VII.  S8 

1®' S.    U-Ulster    custom— Disturhanee— Reductions   of 

rent  as  set-off. ]  A  tenant,  served  with  a  notice  to  quit  and 
ejectment,  on  foot  of  whioh  a  decree  for  possession  had  been 
obtained  against  him,  may  daim  compensation  under  the 
Ulster  tenant-right  custom,  notwithstanding  that  he  has  not 
attempted  to  exercise  his  right  of  sale  under  the  custom,  or 
been  deprived  of  its  benefits.  Reductions  made  in  hard  timee^ 
of  rent  under  an  expired  lease,  claimed  with  interest  thereon  as 
set-off,  were  disallowed.    Fibld  v.  Allen    •    L.  8.  XI.  28 

19. 8.  1— Ulster  custom— Estate  rule  sub'ject  to  exeep- 

iionsJ]  By  the  usage  of  an  estate  the  incoming  lutymenta 
receivable  by  an  outgoing  tenant  were  limited  to  10  years'  rent, 
except  in  extreme  cases  of  building  improvements,  when  the 
amount  of  incoming  payments  was  to  be  left  to  arbitration. 
On  a  notice  to  quit  being  served:— JTcW,  that  it  is  for  the 
Court  to  decide  whether  the  case  was  of  this  exceptional 
character,  and,  if  so,  to  assess  the  amount  of  compensation.  Col' 
bert  V.  Stewart  (Don.  Land  R.  490),  followed  and  explained. 
Gilhobb  r.  Stewart  -  .  .  L.  8.  XI.  66 

20. S.  l^Evidence  of  Ulster  eustom-^Previous  decrees 

against  same  respondent — Estate  rules.]  A  previous  decree  in 
a  claim  for  compensation  under  the  Ulster  tenant-right  custom 
in  respect  of  a  holding,  portion  of  the  respondent's  estate,  is 
evidence  that  such  custom  prevails  on  the  estate,  unless  shown 
that  there  were  special  ciroumstances  in  such  decided  case 
to  distinguish  it  from  the  generally  prevalent  custom  on  such 
estate.      (By  Palles,  C.B.)     Allbxs  r.  MacGbouok 

[Cir.  Gas.  X.  171 

81. 8.   1 — Ulster    custom— Existing  lease."]      A  lessee, 

who  got  leave  to  dispose  of  his  farm,  claimed  the  benefit  of 
the  Ulster  custom:— HeW,  that  during  the  existence  of  the 
lease  a  claim  for  tenant-right  could  not  be  established.  Low- 
bet  r.  Duffxbin  -  -  -       L.  8.  XI.  M.  193 

22. 8.  1 — Ulster  custom — Increase  of  rent— Jurisdiction 

of  Court  to  Hx  rent.]  Where  a  tenant  of  a  holding  sub- 
ject to  the  Ulster  custom  is  served  with  a  notice  to  quit  in 
order  to  enforce  payment  of  an  increased  rent,  the  Court  has 
only  power  to  determine  whether  the  proposed  increase  is 
reasonable,  and  cannot,  without  the  consent  of  both  parties, 
fix  what  is  a  reasonable  increase.  If  the  propoeed  increase  is 
proved  to  be  unreasonable,  comjjensation  must  be  awarded. 
(By  Palles,  C.B.)     Clabkb  r.  Rotten     •     Oir.  Cae.  IX.  96 

83. 8. 1-^Ulster  custom— Increase  in  the  amount  of  rent]     T 

A  reasonable  increase  in  the  rent  is  not  inconsistent  with  the     L^ 
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1B70 -coniinuei, 
Ulster  tenant-right.  But  when  the  htndlord  insistB  on  a 
higher  increase  than  is  reasonable  Uie  tenant  is  entitled  to 
compensation.  The  right  to  an  increase  of  rent  under  the 
custom  depends  on  the  intrinsic  value  of  the  land,  irresj^ective 
of  the  ralue  of  improvements  eflfected  by  the  tenants.  Amount 
of  compensation  awarded  to  the  tenant  in  ie»i)ect  of  an  un- 
reasonable increase  of  rent.    Cabbaheb  r.  Bond 

.[I..  8.  VI.  19 

24. —  S.  1— Ulster  eustomr— Leasehold  interests— District 
usage.]  The  Ulster  custom  attaches  to  leasehold  interests; 
where  the  estate  is  small  the  district  usage  will  prevail. 
Nelson  r.  Caldwell  .  -  -  -  L.  S.V.lie 
25.— ^S.  l^Lcasehold  tenant-right— Evidenee^Custom  of 
adjoining  estates,]  The  Ulster  tenant-right  custem  compre- 
hends several  usages,  each  of  which  must  have  the  essential 
characteristics  of  the  custom,  but  may  have  sometliing 
additional.  A  claim  of  a  lessee  at  the  expiration  of  his  lease, 
before  a  new  tenancy  is  created,  to  tenant-right,  is  a  claim  to 
sell  a  yearly  tenancy,  or  to  receive  its  value,  and  involves 
something  more  than  the  essential  characteristics  of  the  cus- 
tom. This  usage  must  be  proved  as  a  matter  of  fact;  and 
such  proof  is  not  afforded  by  evidence  of  sales  with  the  land- 
lord's consent  at  the  expiration  of  leases,  subject  to  the  new 
rent  imposed  by  the  landlond.  General  eividence  of  the 
custom  alleged  at  the  expiration  of  leases  is  not  admissible, 
but  particular  instaaoes  should  be  given  and  the  leases  proved. 
Evidence  from  adjoining  estates  which  never  formed  part  of 
the  respondent's  estate  is  inadmissible.  (By  Fitzgerald,  B.) 
Blakblt  V,   Gray  L.  S.  XI.  26;  Cir.  Cas.  XI.  79 

26. 8.  X—Ulster  custom—Presumption  of  its  existence- 
Proof  of,  on  small  estate — Computation  of  ralue  of  tenant's 
interest — Flax  mill  on  farm — Increase  of  rent,  ichat  unreason- 
able.] On  a  small  estate,  held  in  fee  farm,  and  surrounded  by 
a  large  estate  of  the  owner  of  the  fee-farm  rent,  on  which 
latter  estate  the  Ulster  custom  prevailed  unlimited,  a  farm  of 
13a.  Or.  22p.,  Irish  plantation  measure,  was  taken  by  a  claimant 
as  tenant  m  1868,  and  he  thereupon  entered  into  possession, 
but  without  having  paid  any  "in-put": — Held  [following 
M*Cann  v.  M*Cann  (XIII.  120),  and  Moore  v.  Mowbray 
(XIV.  33),  ],  that  the  custom  attached  to  the  claimant  s  holding, 
and  that  the  fact  of  the  claimant  having  gone  into  possession 
without  having  paid  any  in-put  did  not  deprive  him  of  the 
benefit  of  the  custom.  Held,  further,  that  in  computing  the 
valuo  of  the  tenant-right  interest  regard  should  be  had  to  the 
existence  on  the  farm  of  a  small  flax-mill.  Lindsay  v. 
Kennedy  (XI.  58),  followed.      M'Cobiiick  r.  C'ockburx 

[I..  8.  XIV.  89 

27. S*  1 — Ulster  custom — Proof  of  small  estates.]      On 

an  estate  of  eleven  acres,  held  in  fee-farm,  and  surrounded  by 
a  large  estate  of  the  owner  of  the  fee-farm  rent,  on  which  latter 
estate  the  Ulster  tenant-right  custom  prevailed,  a  holding 
of  one  and  a-half  acres,  which  the  claimant  and  his  prede- 
cessors out  of  memory  liad  occupied,  was  held  presumptively 
iubject  to  the  custom.  yoble  v.  Turner  (Donn.  Rep,  496), 
approved  of.     (By  Fitzgibbon,  L.J.)     M'Cann  v.  M'Cann 

[Cir.  Cas.  XIII.  120 

J58. 8.  1 — Proof   of  Ulster   custom — Small  estate  held 

in  fee-farm  and  originally  portion  of  estate  on  which  custom 
existed.]  Sixteen  aoret  of  land,  which  liad  formed  ix>rtion  of 
an  estate  on  which  the  Ulster  custom  prevailed,  were  demised 
to  the  predecessors  of  the  respondent  in  1805,  under  a  lease 
for  lives  renewable  for  ever,  subsequently  converted  into  a 
fee-farm  grant.  The  resxx)udent  and  his  predecessors  had 
themselves  retained  possession  of  the  lands  until  the  letting 
to  the  claimant,  who  contended  that  the  custom  thereupon 
re-attached  or  became  grafted  on  from  the  adjacent  residue 
of  the  estate: — Held,  that  the  custom  attached  to  the  claim- 
ant's holding.  M'Cann  v.  MTann  (XIII.  120),  followed.  (By 
Deasy,  L.J.)     Moobe  r.  Mowbbay     -      Cir.  Gas.  XIV.  33 

29, 8.    1 — Proviso   against   alienation — Compensation 

for  disturbance.]    A  tenant  of  lands  on  which  an  Ulster  custom 
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prevailed  having  been  8er\ed  with  notice  to  quit  in  1867, 
entered  into  an  agreement  with  his  landlord  to  take  the  land 
as  tenant  from  year  to  year,  determinable  by  six  months' 
notice  to  quit,  with  a  clause  that  he  should  not  assigu, 
sub-let,  let  in  conacre  or  for  a  crop,  or  8ubdi^4de  for  graz- 
ing, or  jjart  with  the  possession  of  the  land  or  any  part 
thereof,  and  that  on  breach  he  should  pay  an  additional 
rent,  recoverable  as  the  rent  reserved;  and  clauses  tliat 
he  should  not  be  entitled  to  any  compensation  for  any 
build  Lug  or  improvement,  unless  previously  stipulated  for 
by  agreement  in  writing,  signed  by  both  iiarties,  and 
that  tenancy  should  cease  on  the  bankruptcy  or  insol- 
vency of  the  tenant.  The  landlord  determined  the  ten- 
ancy by  a  notice  to  quit: — Hcld^  that  the  tenant  was 
entitled  to  compensation  for  disturbance.  (Diss.  Cliatterton, 
V.C.  and  Morris,  J.)  A  contract,  though  inconsniteut  with 
the  custom,  will  not  deprive  a  temmt  of  his  right  to  com- 
pensation ;  it  can  only  be  discharged  by  a  distinct  agreement 
{Per  Lawson,  J.)    Stevex80N  r.  Earl  of  Leitbih 

[li.  C.  B.  VII.  84 

30. 8.1 — Ulster  custom — Purchaser  in  Landed  Estates 

Court.]  A  purchaser  in  the  Landed  Estates  Court  buys  sub- 
ject to  the  tenant-right  prevailing  on  the  estate  and  legalised 
by  the  Irish  Land  Act,  1870.  Semhle,  bad  cultivation  by  the 
tenant  should  be  taken  into  account  in  determining  the  com- 
pensation.     (By  Monahan,  C.J.)     Patton  r.  Johnston 

[L.  8.  V.  101 ;  Cir.  Gas.  V.  159 

31. 8.   1 — Purchaser  of   tenant's    interest   Kith   notiec 

that  he  would  not  be  accepted.]  ,  On  an  estate  when  the  custom 
is  that  the  sale  should  be  with  the  consent  of  the  landlord  or 
his  agent  who  fixes  the  price  and  seleots  the  incoming  tenant, 
a  tenant  sold  to  an  adjoining  tenant,  notwitlistanding  notice 
by  the  agent  tliat  the  sale  would  not  be  permitted: — Hild, 
that  neither  the  outgoing  nor  incoming  tenant  could  sustain  a 
claim  mider  sec.  1  of  the  L.  &  T.  (Ir.)  Act,  1870.  (By  Fita- 
gerald,  J.)    Lappin  v.  Coote. 

[I..  8.  VIII.  92 ;  Cir.  Gas.  IX.  72 

32. 8.1—  Ulster    custom  —  Restriction  —  OMee   rulct.] 

Wliere  it  api)eared  that  the  agent  of  an  estate  exercised  com- 
plete control  over  the  sales  under  the  Ulster  custom,  the 
usual  amount  per  acre  which  was  given  to  an  outgoing  tenant 
was  awarded.     (By  Deasy,  L.  J.)    Eaton  r.  Abchdalb 

[Cip.  Gas.  XIV.  34 

33. 8.  1 — Ulster  custom — Sale  by  auction — Evidence  of 

usage  to  permit  sale — ViolcUion  of  custom — Refusal  of  landhnl 
to  accept  purchaser — Purchaser  refusing  to  pay  increased  rent 
—Claim  for  compensation  though  no  notice  to  terminate  tenaneji 
served.]  In  1869  M*Gr.  became  the  purchaser  of  property  vl 
wliich,  for  over  forty  years  previous,  the  trustees  of  M.  had 
been  iiroprietors.  In  1871  M'Gr.  served  notice  to  quit  on  H.,  a 
yearly  tenant  of  a  farm  held  at  a  rent  of  £20  Is.,  and  a  cbiim 
for  compensation  having  been  lodged,  arbitration  was  agreed 
on,  and  the  rent  was  fixed  by  arbitration  at  £23  19b.,  which 
was  afterwards  paid  till  1874.  In  1875  the  tenant,  without 
communicating  with  her  landlord,  put  up  the  farm  to  auction, 
when  the  highest  bidder  was  M'K.,  who  was  a  stranger  to  the 
landlord,  and  had  not  been  a  tenant  on  the  jiroperty.  The 
landlord,  on  being  informed  of  tlie  sale,  stated  that  he  would 
require  a  rent  of  £27  12s.  Id.,  which  had  been  fixed  by  hii 
valuator  (the  ordnance  valuation  of  the  lands,  exclusive  of 
buildings  thereon,  being  £25),  but  M'K.  said  that  he  would 
not  take  the  farm,  except  at  the  present  rent;  and  the  land- 
lord's attorney  afterwards  wrote  that  M*K.  would  not  1« 
accepted  as  tenant,  nor  the  sale  permitted  to  him.  Any  othtr 
sales  by  auction  during  the  last  forty-five  years  had  takin 
lilaice  without  the  landlord's  previous  knowledge,  and  had 
been  made  to  other  tenants  on  the  estate.  No  notice  to  ter- 
minate the  tenancy  of  U.  was  served  by  eitlier  landlord  («• 
tenant.  H.  having  served  a  daim  for  compensation  under  the 
L.  and  T.  (Ir.)  Act,  1870,  s.  1,  contending  that  she  was  dis- 
turbed in  the  exercise  of  her  tenant-right  by  the  acts  of  the 
hindlord  in  respect  of  the  sale  to  M'E.,  while  admitting  Iv 
her  claim  that  her  right  under  the  usage  relied  on  to  sell  her 
igitized  b^ 


(  333  ) 


DIGEST  OF  CASES. 


(884) 


IiAVDZiOBD    AND    TBNAKT     (IRDLAKD)     ACT. 
1870— «(mtfniiecf. 

t«uanjb-riglit»  on  desiring  to  quit  the  holding,  wag  to  sell 
subject  to  the  existing  rent  or  such  altered  rent  as  might  be 
settled  from  time  to  time:— Held  (1)  That  no  usage  sufficient 
to  sustain  the  claim  upon  the  faots  proved  had  been  shown  to 
exist  on  the  estate;  (2)  Tliat  such  claim  upon  the  facta 
proved,  even  if  the  usage  alleged  had  been  shown  to  exist  on 
the  estate,  did  not  come  within  the  meaning  of  the  Ulster 
teoant-riKht  custom  or  within  the  jjrovisions  of  the  L.  and  T. 
Actj  1870.      Habt  r.  M*Gbooh  Ii.  S.  IX.  183 

34- S.    1— Ulster    etutotnr^Sale    hy    aueiion—Sheriff'a 

assignment — Violation  of  custom — Arrear  of  rent  received  hy 
landlord  from  ttna'ni.'\  The  acceptance  by  a  landlord,  under 
the  Ulster  custom,  of  a  new  tenant  purchasing  the  outgoing 
tenant's  tenant-right,  operates  as  a  surrender  of  the  interest 
of  the  original  tenant  and  the  creation  of  a  new  tenancy  be- 
tween tlie  landlord  and  the  incoming  tenant.  An  execution 
creditor  sold  by  public  action  xmder  a  ii,  fa.  the  interest  of  the 
execution  debtor,  in  a  farm  held  under  a  yearly  tenancy,  on  an 
estate  where  sales  by  auction  were  never  permitted,  and  where 
tenant-risrht  was  permitted  to  be  disposed  of  by  private  sale, 
but  the  landlord  exercised  the  right  of  selecting  the  purchaser, 
subject  only  to  the  obligation  of  so  exercising  the  right  as  not 
to  prevent  the  fair  value  of  the  tenant-right  being  obtained :  — 
Held,  a  violation  of  the  custom,  and,  that  consequently  the  pur- 
chaser, on  being  evicted,  was  not  entitled  to  compensation.  A 
question  of  &ot,  as  to  the  nature  of  the  Ulster  tenant-right 
usage  prevailing  on  an  estate,  is  not  a  fit  subject  of  *'  a  case 
stated  "  for  tlie  Court  for  Land  Cases  Beserved.  (By  Palles, 
CB.)  Hillock  r.  Cope.      Glass  v.  Copb 

[Ii.  S.  IX.  86;   Cir.  Cas.  IX.  77 

36. S.  1— Sub-division  of  farm  contrary  to  rule  of  the 

estate.']  A  tenant  on  an  estate  subject  to  the  Ulster  tenant- 
right  custom  died  in  1865,  leaving  two  sons,  M.  and  D.  M.  was 
recognised  as  tenant,  but  the  father  had  in  his  lifetime  made 
a  division  of  the  farm  between  his  sons.  Sub-division  was  con- 
trary to  the  rule  of  the  estate,  the  rule  being,  when  sub-division 
took  place,  to  require  the  person  who  came  in  to  sell  his  interest 
to  the  other  occupier ;  and  if  the  jiarties  did  not  agree  as  to  the 
price,  a  person  was  appointed  by  the  office  to  settle  the  price 
to  be  inid  to  the  person  going  out  In  case  the  ixirties  did  not 
carry  out  the  arrangement,  so  that  the  land  should  be  left  in 
the  occupation  of  one  tenant,  they  would  be  all  evicted. 
Through  the  neglect  of  his  bailiff,  the  landlord  was  not  aware 
of  the  sub-division  until  1871,  and  evicted  M.  and  D.  without 
requiring  them  to  comply  with  the  usage : — Held,  that  M.  was 
entitled  to  compensation  for  disturbance  under  sec.  1  (diBS., 
Whiteside,  C.J.,  and  Morris,  J.).  Per  Whiteside,  C.J.,  and 
Morris,  J. :  (1)  The  tenant  should  state  his  claim  for  compen- 
iiatlon  under  sec.  1,  and  prove  the  particuhir  custom  of  the  estate 
on  which  he  holds.  If  he  states  a  general  right  to  sell,  and 
proves  a  qualified  one,  the  claim  should  be  dismissed.  (2)  In 
this  case  the  tenant  could  claim  compensation  for  half  the  hold- 
ing only.  (3)  Ihe  case  should  be  remitted  to  the  chairman,  to 
allow  the  claimant  to  amend  his  claim  and  to  ascertain  as  a 
fact  if  the  claimant  was  required  to  get  the  holding  in  his 
po44e«.<9ion  as  one  occupier  before  eviction.  Fbiel  r.  The  Eabl 
OF  T^vrnxoL^  s.  V.  187 ;  Cir.  Cas.  VI.  86 ;  I*.  C.  B.  VII.  1 

36. B.l— Ulster  custom ^ Sub-division  of  holding- 
Consent  of  landlord.]  Semble,  the  consent  of  the  hindlord 
to  the  sub-division  by  the  tenant  of  his  holding  is  an  essential 
incident  of  the  Ulster  tenant-right  custom.  (By  Hughes, 
B.)  Abmstrono  v.  Ellis  -  -  Cir.  Cas.  VI.  68 

87. S.  1—Sub4€tting  —  Consent  of  landlord.]  Sub- 
letting without  the  express  consent  of  the  landlord  is  incon- 
sistent with  the  Ulster  usages,  and  disentitles  a  tenant  to 
compensation.  Strict  evidence  will  be  required  of  the  land- 
lord's consent,  which  wUl  not  be  inferred  ^^^  ^"^^^"^^ 
acts.      Shaw  v.  Ward         -         -         -         1*.  B.  vi.  87 

38. S.   1— 'Ulster  custom— Tenancy  expired  before  the 

passing  of  the  Act.]     To  entitle  a  claimant  to  the  benefit  of 
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tlie  Ulster  tenant-right  custom  it  is  not  necessary  that  he 
should  have  been  legally  a  tenant  at  the  time  of  the  passing  of 
the  Act.      Chablehont  r.  Devlin         -         Ii.  S.  V.  160 

89 S.  1—"  Tenant  under  the  Act  ''—Ulster  custom.]   A 

tenant  against  whom  an  ejectment  decree  was  obtained  in 
March  1870,  against  which  he  appealed,  and  who  was  iJlowed, 
in  order  to  get  his  crops,  to  remain  in  possession  until  after 
tlie  Act  came  into  force,  and  who  had  been  sued  for  use  and 
occupation  at  present  sessions,  is  not  "a  tenant  under  the 
Act."     M*Ilhatton  v.  Montoomert         -         Ii.  S.  V.  73 

40. S.  1— Compensation  for  disturbance  —  Ulster  custom 

sale  of  tenant's  interest— Public  auction— Reasonable  objection 
to  purchaser — What  constitutes  unreasonable  conduct  of  tenant.] 
Under  the  Ulster  custom,  where  the  tenant  wishes  to  sell  his 
tenant-right,  and  to  procure  the  necessary  consent  of  his  land- 
lord to  such  sale,  as  being  one  to  which  no  reasonable  objec- 
tion can  be  made  on  the  landlord's  part,  it  is  to  be  considered 
that  the  tenant  is  entitled  to  a  fair  and  reasonable  price ;  that 
the  landlord  is  entitled  to  have  in  the  proposed  purchaser  a 
solvent  tenant,  to  receive  fair  increase  of  rentf  and  to  have  an 
arrangement  effected  beneficial  to  his  estate  in  a  moderate  and 
reasonable  point  of  view  respecting  it ;  and  that  the  incoming 
tenant  is  entitled  to  the  same  right  as  the  former  tenant,  to 
hold  the  premises  at  a  moderate  rent,  not  encroaching  on  the 
custom.  Conduct  of  a  tenant  held  not  so  imreasonable  as  to 
warrant  the  disallowance  of  a  claim  for  compensation  for  dis- 
turbance under  the  Ulster  custom.    Bolland  v.  Porter. 

[Ii.  S.  VIII.  93 

41, 8. 1— Ulster  custom^Compensation  for  disturbance-^ 

Increase  of  rent,]  It  is  legitimate,  according  to  tlie  Ulster 
custom,  that  a  revision  in  the  valuation  and  alteration  in  the 
rent  of  the  demised  premises  should  teke  place  on  special 
occasions;  but,  the  tenant  should  not  be  called  on  to  jxiy 
increased  rent  for  his  land  in  respect  of  improvements  made 
by  him,  except  in  so  far  as  they  have  increased  the  productive 
power  of  the  land  relatively  to  ite  condition  as  originally 
demised,  and  it  is  not  desirable  that  such  changes  in  the  rent 
reserved  should  be  brought  about  by  the  service  of  notices  to 
quit — ^the  frequent  liabit  of  serving  which  is  inconsistent  with 
the  Ulster  custom.    Bennett  v.  Jones       I«.  S.  VIII.  94 

42. 8.   1— Ulster  custom  — Expiration  of  lease.]     A 

lessee  on  the  expiration  of  his  lease  cannot  claim  the  benefit 
of  the  Ulster  custom  without  showing. that  there  is  a  8i)ecial 
custom  recognising  it.    Lindsay  v.  Reid       -    — -•    ^   oq^ 

43  . 8.  1— Ulster  custom— Evidence— Usage  on  adjoining 

estates— Expiration  of  lease — Improvements.]  A  plaintiff  had 
held  under  a  lease  which  expired  in  1872 ;  in  1873,  without  the 
consent  of  the  defendant,  he  put  up  his  interest  in  the  lands  for 
auction  and  bought  it  in  himself.  He  was  a  grocer  by  trade 
and  did  not  reside  on  the  lands.  Evidence  of  the  existence  of 
the  custom  on  adjoining  estates  was  given  i-Held,  that  there 
was  no  evidence  of  its  existence  on  the  defendant's  estate,  which 
was  only  30  acres.  On  the  pUintiff  being  allowed  to  go  into 
evidence  under  sec.  3,  only  one  year's  compensation  was  allowed. 
Ltttlb  r.  Smith  -  I*.  S.  XII.  ilf.  203 

44. 8.  1— Tenant-right  at  expiration  of  lease]     Proof 

must  be  given  by  a  tenant  evicted  on  the  termination  of  his  lease 
that  the  Ulster  custom  applies  to  such  a  case,  in  order  to  sup- 
port his  claim.  Qwercy  Does  the  Ulster  tenant-right  custom 
apply  to  lands  held  under  leaae?  (By  Lawson,  J.)  Elli- 
son (Allison)  r.  Mansfield 

[Ii.  8.  VI.  87;  Cir.  Cas.  VI.  133 

45  , 88.  1,  B— Ulster  custom— Double  claims— Election.] 

It  is  competent  for  a  tenant  to  claim  in  the  alternative,  under 
the  Ulster  tenant-right,  or  under  the  3rd  section ;  and  he  is  not 
Ixjund  to  elect  in  the  first  instance  under  which  portion  of  the 
Act  he  will  proceed.     Feoan  v.  Wabino        -        Ii.  8.  V.  39 

46 ,—  80.   1,   B—Dual  claimr-Election—Form    of  claim 
under  sec,  1.1    Tlie  tenant  may  serve  a  dual  claim  under  " 
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tlster  custom  and  in  the  alternative  under  sees.  3  and  ♦,  and  he 

will  not  be  called  on  to  elect  until  the  case  is  heard.    Thompson 

V.  KiLMORET*s  Tbustbes         -         -         *         L.  S.  V.  117 

47. Ss.  1,  8,  ^—Eleetion—Dual  claim— Improvements 

suitable  to  the  holdinff,]  A  claimant  must  elect  at  the  out- 
set of  his  case,  whether  he  will  proceed  with  his  claim  under 
the  Ulster  custom,  or  under  the  3rd  and  ♦th  sections  of  the 
Act.  A  consideration  of  the  dasses  of  improvements  suitable 
to  an  agricultural  holding  of  about  ten  acres.  M'Comiskt  v. 
Carteb L.  S.  VI.  16 

48 88. 1,  3,  4— l?u/e»  of  Courts  1870,  ♦,  IZ— Claim  not 

served  toithin  prescribed  time — Judicial  discretion.}  It  is  not 
a  sufficient  excuse,  within  the  12th  Rule  of  Court,  1870,  for 
the  non-service  of  a  notice  of  claim  under  the  Act  within 
one  calendar  month,  as  prescribed  by  the  ♦th  Rule  of  Court, 
after  the  tenant  was  deprived  of  possession  by  his  landlord, 
tliat  the  tenant  was  advised  by  an  attorney,  who  represented 
him  in  an  ejectment  under  which  he  was  evicted,  that  no  claim 
^TOuld  lie  for  comi)en8ation ;  and  where  the  tenant  under 
such  circumstances,  was  not  taken  unawares,  the  time  for 
service  will  not  be  enlarged,  and  the  claim  will  be  dismissed. 
Hawthorne  v,  Cbawpobd  -  -  -       L.  S.  XI.  139 

49. 88.  1,  3,  4,  13— Limitation  to  Ulster  custom,  when 

binding— Acquisition  of  tenant  right—Sheriff's  sale  under  fi.  fa. 
—Assignment  without  consent — Disturbance — Improvements.'] 
In  order  to  render  a  limitation  of  the  Ulster  tenant-right 
custom  compulsory  and  valid,  there  must  be  a  general  acquies- 
cence by  the  tenants,  an  express  agreement  by  the  tenants  at 
large  to  surrender  the  old  custom  and  adopt  a  new  and  re- 
stricted one;  and  no  proof  of  dealings  between  the  agent, 
though  entered  in  his  estate  book,  of  agreements  or  restrictions 
as  between  him  and  a  few  tenants,  can,  in  law,  derogate  from 
or  out  dovi'n  the  custom  now  by  law  established,  as  to  others 
who  are  no  jxirties  to  such  agreements.  The  respondent's 
father  having  broken  up  and  rendered  arable  jiart  of  his 
demesne  lands,  let  them  to  a  tenant.  On  their  being  surren- 
dered they  were,  for  some  years,  farmed  by  the  landlord,  and 
vubsequently  let  to  another  tenant.  Being  surrendered  a 
second  time,  they  were,  after  a  third  occupation  by  the  land- 
lord, let  to  K.  Each  letting  was  at  an  ordinary  occupation  rent, 
without  fine;  and  on  the  occasion  of  every  surrender,  no 
compensation  was  paid  to  the  tenant.  K.  handed  the  lands 
over  to  his  two  sons  in  succession,  and  the  second  son^s 
interest  was  ultimately  sold  by  the  sheriff  under  a  writ  of 
a.-  fa.  to  the  claimant,  whom  the  respondent,  objecting  to 
the  sale,  refused  to  accept  as  tenant: — Held,  that  although 
the  Ulster  tenant-right  custom  prevailed  generally  upon  the 
estate,  t(hese  lands  were  not  subject  to  it,  and  if  they  had 
been,  the  tenant-right  would  have  been  acquired  by  the  land- 
lord. A  sheriff's  sale  under  a  writ  of  it.  fa.  is  within  the  opera- 
tion of  the  13tii  section,  so  as  to  oust  that  of  see.  3  of  the  L. 
and  T.  (Ir.)  Act,  1870.  James  v.  Earl  of  Itosse  (VII.  12), 
and  Loughnanc  v.  Charteris  (VII.  184),  followed.  M'Laughlin 
V.   Ltle L.  S.  X.  176 

60. 88. 1,  3,  4, 69 — Dual  daim — Compensation — Limited 

administration.]  A  tenant  may  proceed  on  a  dual  claim 
under  the  Ulster  custom.  Claimants  who  have  not  taken  out 
administration  must  do  so  before  the  claim  is  heard.  Limited 
administration  under  sec.  59  will  not  be  granted  except  in 
the  case  of  claims  of  small  amount.     Murray  v.  M'Kimmen 

[L.  8.  V.  lie 

61.  — —  Ss.  1,  3, 16  (1) — Compensation  for  disturbance — Proof 
of  loss  sustained — Lands  let  for  purposes  of  pasture — Demesne 
lands — Election  between  claims  under  ss.  1  and  3.]  Where 
compensation  is  claimed  for  disturbance,  it  lies  upon  the 
tenant  to  prove  what  loss  he  has  sustained  by  reason  of  his 
quitting  his  holding,  and  there  is  no  such  presumption,  imder 
sec.  3,  that  the  maximum  amount  is  to  be  awarded,  as  to 
cast  upon  the  kndlord  the  onus,  in  the  first  instance,  of  redu- 
cing the  clainL  The  term  ** demesne  land"  as  used  in  the 
I5th  section,  signifies  such  land  as  is  so  described  in  modem 
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ISlO—eontinusd. 
settlements,  and  which  goes  with  the  mansion  in  a  family 
estate  as  portion  of  what  is  known  as  the  house  division, 
or  as  being  appurtenant  to  the  mansion;  and  the  circum- 
stance that  the  land  may  have  been  broken  up  in  tillage  is 
not  enough  to  deprive  it  of  that  character;  nor  will  the  fact 
that  the  land  has  been  separately  let  for  a  nimiber  of  yem, 
and  partly  broken  up  with  the  owner's  consent,  be  snfBcient 
to  deprive  it  of  that  character,  where  the  owner  in  some 
measure  did  not  allow  it  to  be  treated  as  a  common  tenant's 
holding,  but  always  intended  to  resume  it  into  his  own 
possession  as  appurtenant  to  the  mansion,  and  acted  consis- 
tently with  that  intention.  Irwinv.Buchanan{X.2Z)  approved. 
Cbawlet  v.  Tipping  -  -  Ii.  8-  XI.  88 

62. 88.  1,  3,  16,  IS— Ulster  custom— Compensation  for 

disturbance— Usage  binding  landlord  to  permit  sale  of  tenant- 
right  by  auction  and  to  ctccept  purchaser  as  tenant — Evidence 
— Refusal  of  landlord  to  accept  purchaser— Absence  of  notice 
to  quit  or  surrender— Judges'  rules,  1870,  r.  4-.]  In  support  of 
a  claim  for  compensation  under  the  Land  Act  1870,  s.  1, 
alleging  that  the  lands  were  held  subject  to  a  usage  whereby 
the  occupying  tenant  was  entitled,  on  desiring  to  quit  his 
holding,  to  sell  his  tenant-right  interest  therein  (subject  to 
the  present  rent,  or  such  altered  rent  as  might  be  settled  from 
time  to  time),  at  the  best  rate,  to  any  solvent  tenant  to  whom 
the  landlord  should  not  make  reasonable  objection,  the  evi- 
dence as  to  the  subsistence  of  the  usage  relied  on  consisted  of 
proof  that  certain  sales  of  farms  on  the  estate,  privately  and 
by  auction,  lia4  taken  place,  and  that  rent  had  afterwards 
been  accepted  from  the  purchaser  by  the  landlords  agent; 
but  neither  landlord  nor  agent  were  consulted  or  knew  of  the 
sales  until  after  they  had  taken  plaoe,  and  they  were  made 
to  persons  who  were  previously  tenants  on  the  estate.  The 
alleged  disturbance  of  the  claimant  in  liis  tenant-right  custom 
was  founded  upon  his  having  sold  by  auction  his  interest  in  a 
farm  held  under  a  yearly  tenancy  to  a  person  who  w^as  un- 
known to  the  landlord  and  not  previously  a  tenant  on  the 
estate,  and  whom,  it  was  alleged,  the  landlord,  witliout  reason- 
able objection,  refused  to  accept  as  tenant;  but  it  appeared 
that  the  purcliaser  had  been  asked  by  the  landlord  whether, 
if  aocei)ted  as  tenant,  he  would  be  willing  to  pay  the  rent 
which  (amounting  to  an  increase  of  about  2s.  per  acre)  the 
landlord's  valuator  had  previously  put  on  the  farm,  and  that 
he. refused,  and  stated  that  he  would  not  take  the  farm  except 
at  the  present  rent.  No  notice  to  terminate  the  tenancy  was 
served  either  by  landlord  or  tenant : — Held,  that  the  evidence 
failed  to  establish  the  usage  relied  on,  which,  moreover,  as 
sought  to  be  supported,  ignored  two  elements  of  the  Ulster 
tenant-right  custom  tirnt  have  always  been  recognised  and 
admitted — ^viz.,  the  right  of  the  landlord  to  say  that  the  sale 
sliould  be  subject  to  any  reasonable  increase  of  rent  that  might 
be  made,  and  his  right  to  select  the  i)er8on  to  become  new 
tenant,  without  preventing  the  fair  value  of  fhe  tenant-right 
bemg  obtained.  Held,  further,  that  the  power  to  sell  under 
the  Ulster  tenant-right  custom  is  a  power  incident  to  the  ter- 
mination of  the  tenancy,  and  that  no  yearly  tenant  can  set  up 
his  tenant-right  for  sale,  and  force  the  landlord  to  accept  the 
purchaser  as  a  new  tenant,  unless  a  notice  to  terminate  the 
tenancy  has  been  duly  served  by  either  landl(»d  or  tenant; 
and  that  such  a  claim  for  compensation  for  disturbance — there 
being,  before  service  thereof,  no  act  on  behalf  of  either  party 
evidencing  an  intention  legally  to  terminate  the  tenancy — did 
not  come  within  the  meaning  of  the  Ulster  tenant-right 
custom,  or  within  purview  and  scope  of  the  Land  Act  at  all. 
Hillock  V.  Cope  (IX.  77),  Stevenson  v.  Earl  of  Leitrim  (YII. 
34-) ;  and  Burns  v.  Lord  Ranfurly  (Don.  Repi  200),  disoossed 
and  applied.      Habt  v.  M'Geough         -         L.  8.  XIII.  18 

63. 88. 1,  4 — Ulster  custom— Agreement  mrt  to  daim  com- 
pensation for  improvements  not  inconsistent  with  it.]  The 
Ulster  tenant-right  includes  payment  for  good-will  and  com- 
pensation for  improvements,  and  exists  in  l^e  case  of  leaseh(dd 
interests.  An  agreement  not  to  make  imnrovements  without 
the  written  consent  of  the  l«^<Jl.ordi,  pr,  m  so  made,   not  to 
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claim  coBipensatiim  therefor,   is  not  inconsistent  with,  and  is 
therefore  »ubject  to,  the  Ulster  tenant-right  prevalent  in  the 
district.      Value  of  tenant-right.      Stbwart  v.  Hakt 

[Xi*  S*   V.  88 

54. 8s.  1,  ^—Disputed  cutiom— Lease— Covenant,  to  sur- 
render at  termination  of  lease— Alternative  claim— liemittinp 
ea^e  to  chairman,]  A  tenant,  holding  under  a  lease  made  m 
the  year  1798,  for  three  lives,  oUiimed  upon  its  expiration  a 
right  to  sell  his  tenant-right  interest  under  sec  1,  and  also 
claimed  in  the  alternative  compensation  for  improvements 
under  sec.  ♦.  It  was  admitted  by  the  respondent  that  tenant- 
right  existed  upon  his  estate  in  the  CMe  of  tenancies  from  year 
to  ye&ti-Held,  that,  in  the  absence  of  proof  that  the  TJlster 
custom  prevailed  in  the  case  of  holdings  held  under  simiUir 
leases,  the  claimant  had  failed  to  prove  his  daim  under  sec.  1, 
irhich  n-ae  dbmissed.  By  consent  the  claim  under  sec.  ♦, 
which  had  not  been  investigated  either  before  the  Chairniau 
or  before  tlie  Judge,  was  remitted  to  the  Chairman.  A  question 
of  fact,  the  determination  of  which  depends  upon  conflicting 
evidence,  is  not  a  fit  subject  of  **  a  caae  stated  "  for  the  Court 
of  Land  Cases  Reserved.  (By  Barry,  J.)  M*NowN  v.  Bbau- 
CLERO  -  -  -  -  Cir.  Cas.  VII.  186 

55. 88.    1,    7— Ulster    custom  — Inconsistent    modirn 

customs.]  Modem  usages  introduced  within  some  twenty  years 
past  cannot  invalidate  or  override  the  old  Ulster  custom- 
iJKNBY  V.  Paul  -  -  Ii.  8.  X.  88 

56. 88. 1, 14.]    The  14th  section  doei  not  apply  to  casea 

uuder  the  1st  section.     (By  Keogh,  J.)  Gallagher  v.  Leitbim. 

[Cir.  Cas.  X.  163  note 

67, 88.  1, 14.]  Where  the  tenant's  claim  for  compensa- 
tion under  the  Ulster  custom  was  resisted  by  the  landlord  on 
an  aUegatiou  that  the  claimant  liad  frequently  cut  turf  for  sale 
oflf  the  lands:— JTeW,  that  the  respondent,  in  order  to  acquire 
the  benefits  of  sec.  14  of  the  Act,  should  liave  specifically  averred 
such  cause  for  eviction  when  serving  notice  to  quit.  Reilly  v. 
Cobb  -  -         -         L.  8.  XIV.  18 

68. 88.  1,  16  (1)— Proof  of  tenant-right— Pasture  lands 

-Ordinary  use  of  pasture-farm  with  home-farm.]  Payment 
made  by  an  incoming  tenant  to  an  outgoing  tenant,  behind 
the  bock  and  without  the  knowledge  of  the  landlord,  is  not 
proof  of  a  tenant-right  custom.  Payment  by  an  incoming 
tenant  of  arrears  of  rent  due  by  an  outgoing  tenant  to  the 
agent  of  the  landlord,  who  on  subsequently  hearing  of  the 
tniusactioD  repudiates  it,  is  not  proof  of  a  tenant-right  cus- 
tom. Proof  of  tlie  custom  oa  adjoining  estates  is  insufficient 
to  eetablish  the  custom  on  an  estate  on  wliich  there  is  no 
evidence  of  its  existence.  The  absence  of  incoming  payment 
la  not  in  itself  proof  of  the  non-existence  of  the  custom  on  a 
particular  holding,  but  taken  in  connection  with  the  facts, 
that  the  landlord  had  taken  up  the  land  from  a  previous 
tenant,  and  was  not  jnoved  to  have  permitted  tenant-right 
sales  on  his  estate,  it  is  conclusive.  Lands  taken  for  pasture, 
and  not  adjoining  or  ordinarily  used  with  the  holding  on 
which  the  tenant  resides,  are  not  subject  to  the  Ulster  tenant- 
right  custom.  Sending  cattle  from  the  home  farm  to  the 
insture  farm,  at  occasional  times  when  the  tenant  could  not 
get  sufiicient  grazing  cattle  to  stock  the  latter,  is  not  ordinary 
\i*e  thereof  with  the  former.     M*Gildowxey  r.  M'Doxnell 

[Ii.  8.  X.  184 

59. 88. 1, 16  {l)—Town  park,  what  eons litutes— Increased 

ralne  of  lands  near  city  or  town — Ulster  custom — Exceptional 
state  of  facts — Onus  of  proof — Claim  when  nothing  paid  for 
tenant-right.]  Tlie  increased  value  which  lauds  occupied  as  a 
farm,  near  a  city  or  town,  bear  from  this  locality,  over  lands 
of  a  similar  quality,  situate  elsewhere,  is  not  "an  increased 
value"  within  the  meaning  of  the  15th  sec.  of  the  L.  &  T.  (Ir.) 
Act,  1870,  but  "the  ordinary  letting  value  of  the  land." 
Dunally  v.  Hodgens  (VII.  181),  followed.  Unless  an  excep- 
tional state  of  facts,  relied  upon  by  the  landlord,  be  incon- 
sistent with  the  application  of  a  usage,  the  onus  will  lie  u]X)n 
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the  landlord  to  establish  the  existence  of  such  facts.  The 
existence  on  an  estate  of  the  Ulster  tenant-right  custom  is 
not  inconsistent  with  an  incoming  tenant  liaving  jxiid  nothing 
for  the  tenant-right,  although  such  non-payment  may  be  a 
fact  of  great  significance  where  such  custom  is  sought  to  be 
established.  Magee  v.  the  Marquis  of  Bath  (VIIL  219)  fol- 
lowed. Irvine  v.  M*Kelvey  (DonnelFs  L.  A.  Rep.,  380),  ap- 
proved and  distinguished.  (By  Palles,  C.B.)  Chish  v. 
Beatty  ;  Johnston  v.  Beattt  -  Cir.  Ca8.  X.  93 

60. 8s.  1,16(1) — Ulster  custom — Evidence  of  abrogation 

of  custom — Estoppel — Demesne  lands,  what  constitute — Change 
of  description  in  valuation  books.]  Where  a  claim  for  com- 
pensation for  disturbance  under  the  Ulster  custom  was  dis- 
puted on  the  grounds  of  the  non-existence  of  the  custom,  and 
that  the  lands  were  demesne  lands  and  therefore  exempt: — 
Held,  that  the  custom,  having  been  proved  to  have  existed 
down  to  1863,  was  not  abrogated  because  the  respondent  since 
tliat  time  (when  he  became  entitled  to  the  property)  and  before 
the  claimant  (who  had  been  his  agent)  became  tenant,  had,  to 
the  claimant's  knowledge,  expressed  himself  adverse  to  such 
right ;  and  that  lands  let  as  a  "  farm,"  and  used  as  such,  were 
not  demesne  lands,  and  could  not  be  made  so  by  alteration  of 
description  in  valuation  books.    Moxtgombby  i'.  Stobey 

[Ii.  8.  XIV.  66 

61. 88.  1,  16  (1) — Ulster  customs-Town  parks— Aeeom- 

modcUion  land  —  Sub-letting  —  Dctcrioraiion.]  Twenty-five 
statute  acres  witliin  a  short  distance  of  the  town  of  Antrim, 
at  a  rent  of  £38  5s.  and  occupied  by  a  butcher  and  cattle  dealer 
residing  in  the  town :— JBTcW,  to  be  "  town  iwrks  "  within  tlie 
meaning  of  the  15th  sec  of  the  L.  &  T.  Act,  1870.  Land  capable 
from  the  size  of  the  town  and  the  proximity  of  the  land  to  the 
town,  of  being  used  as  aocommodation  land,  whether  actually 
so  used  or  not,  is  "  acooinmodation  land  "  necessarily  *'  bearing 
an  increased  value  over  and  above  the  letting  value  of  the  land 
occupied  as  a  farm."  (By  Fitzgerald,  B.)  Christy  v, 
Gordon  ....         cir.  Ca8.  XIII.  79 

63. Ss.  1, 16  {X)—Ulsier  custom— Town  parks,]     Eleven 

Irish  acres  of  lands,  within  a  quarter  of  a  mile  of  Castleblayney, 
n-;re  in  184-2  leased  at  a  rent  of  £23  46.  2d.,  and  on  expiration 
of  the  demise  in  1871  were  held  as  a  tenancy  from  year  to 
year  by  a  tenant  (a  banker),  residing  in  the  town,  who  tilled 
them  in  the  ordinary  agricultural  way  :  — Held^  not  to  be  town 
{xirks  within  tlie  meaning  of  the  15th  sec.  (By  Lawson,  J.) 
AI'Math  r.  Richards         -         -  Cir.  Ga8.  XIII.  80 

63, 8s.  1,  16  {!)— Ulster  custom — Compensation  for  dis- 
turbance— Town  parks.]  Newtonhamilton  in  the  county  of 
Armagh  is  not  a  "  town  "  within  the  meaning  of  section  15  of 
the  L.  &  T.  Act,  1870,  exempting;  **  town  parks  "  from  the  pro- 
visions in  re8X)ect  to  compensation  for  disturbance.  The 
maximum  amount  of  compensation  for  disturbance  should  not 
bo  awarded  except  in  a  case  of  capricious  eviction  or  harsh 
conduct  on  the  part  of  the  landlord.     Ferran  v.  Kinkbad 

CI«.  8.  XII.  11 

64. Ss.  1, 15  (1)— r/*/fr  custom  and  town  parks.]    The 

exceptions  in  sec.  15  apply  to  all  claims  for  compensation  under 
any  of  the  preceding  sections,  tlierefore  the  tenant  of  a  **  town 
park  "  is  not  entitled  to  compensation  under  sec.  1.  Williamson 
v.  Earl  of  Antrim  -  -  Ii.  C.  B.  VII.  167 

66. 88.   1,  16  iX)— Ulster   custom— Town  parks.]    The 

15tli  section  of  the  Laud  Act  does  not  apply  to  the  Ulster 
custom.  Town  parks  are  subject  to  the  Ulster  oustom,  which 
may  be  proved  by  evidence  of  the  custom  in  the  neighbourhood. 
M'Gaughby   r.    Stewart  -  -  Ii.    8.  V.   146 

66. Ss.  1, 16  (1),  IB— Proof  of  tenant-rig  hi-*  Extinguish- 
ment of  tenant-right — Pasture  holding — Eqttities.]  The  incor- 
poration of  the  tenant-right  custom  with  a  letting  made  by  a 
landlord,  to  his  land  agent,  will  not  be  implied  where  the  hold- 
ing was  not  previously  subject  to  the  oustom,  and  the  landlord 
had  no  knowledge  of  the  existence  of  the  custom  oiythe  estate. 

Digitized  by 
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The  fact  of  a  tenant  making  no  mcommg  i>ayinent>  per  sc,  and 
deriving  no  assistance  aliunde,  is  not  sufficient  to  extinguish 
or  exclude  the  application  of  the  custom,  but  it  is  a  fact  of 
weight  and  efficacy  in  determining  whether  the  letting  was  sub- 
ject to  the  custom  (per  Chairman).  The  taking  by  a  tenant 
of  stranger's  cattle  to  graze  on  the  holding  is  not  "ordinary 
use  "  thereof  with  the  holding  in  which  he  actually  resides  (per 
Chairman).  An  agent  taking  land  from  liis  principal  cannot 
derive  a  benefit  therefrom  under  the  custom,  at  least,  without, 
at  the  time  of  the  letting,  apprising  his  principal  of  the  exis- 
tence of  his  claim  to  such  benefit  (per  Chairman).  Mistreat- 
ment of  the  land  will  not  destroy,  though  it  may  diminish,  the 
tenant's  claim  under  the  custom  (per  Chairman).  Magee  v. 
Marquis  of  Bath  (VIII.  219) ;  Johnstone  v.  Beatty  (X.  93),  dis- 
cussed.     (By  Palles,  C.B.)     Killen  r.  Coateb 

[Cir.  Cas.  X.  159 

67. Ss.  1, 16  (1),  IB^Ulster  custom— Town  parks— Con- 

sidcrati&n  of  conduct.]  Tlie  Ulster  tenant-right  exists  at  the 
determination  of  a  lease,  and  applies  to  town  parks  equally 
with  other  holdings.  The  chairman  may  reduce  the  amount  he 
would  otherwise  have  awarded  as  the  value  of  the  tenant-right 
for  improper  conduct  of  the  tenant.    Weir  r.  Knox 

[L.   S.  VI.  38 

68. Ss.  1,  15  (1),  70^1tules  {part  /.)  27,  28,  ZS— Ulster 

custom — Holding  within  meaning  of  Act— Principle  of  compen- 
sation in  case  of  holding  partly  agricultural  and  partly 
manufacturing.]  A  lease  made  in  1820,  of  2%  acres  (Ir.)  of 
land,  together  with  the  dwelling-house,  cottage,  or  tenement, 
and  all  other  buildings  thereon,  at  a  rent  of  £5  Ss.  9d.,  ex- 
pired in  1874.  During  the  tenure  the  lessee  erected  buildings, 
used  as  a  thread-dyeing  factory,  with  workmen's  cottages. 
After  its  expiration  the  tenant  continued  in  occupation  as 
yearly  tenant,  on  the  terms  of  the  expired  lease,  but  the  build- 
ings were  not  used  for  other  than  agricultural  purposes.  On 
ejectment,  the  tenant  claimed  under  the  Ulster  tenant-right 
custom  £162  10s.,  and  in  the  alternative  five  years'  rent  and 
compensation  for  buildings  £650,  and  minor  improvements 
£11  lOs.  I— Held,  a  holding  within  the  meaning  of  the  Act; 
but  that  in  assessing  comi)ensation  under  the  Ulster  tenant- 
right  custom,  the  ordinary  value  of  the  tenant-right  of  the  land 
apart  from  expenditure  on  the  premises  not  requisite  for,  or 
misuitable  to,  an  agricultural  holding  of  that  extent,  should  be 
regarded.  A  holding  on  which  the  tenant  resides  is  not 
"  town  parks  "  within  the  meaning  of  the  Act.  (By  Fitzgerald, 
B.)    Matchett  v.  Morton  Cir.  Cas.  XIII.  128 

69. Ss.  1,  15  (1),  10— Ulster  custom— Town  parks- 
Distinct  holding.]  A  field  near  a  village  in  the  county  of 
Donegal,  in  the  occupation  of  a  person  living  in  the  village, 
held  not  to  be  a  towm  park.  Where  separate  rent-receipts  are 
given  by  the  same  landlord  to  the  same  tenant  in  respect  of  a 
house  and  a  field,  the  house,  being  in  a  village,  is  not  within 
the  operation  of  the  Land  Act,  1870.  Quwre,  does  s.  15  apply 
to  the  Ulster  custom?  (By  Lawson,  J.)  Earl  of  Leitrim  r. 
Gallagher  -  Q.  S,  V.  188;    Cir.  Cas.  VI.  133 

70, Ss.  1, 16, 17— Bule  4— LancZ   Law  {Ireland)    Act, 

1881,  s.  13  (5).]  A  landlord,  in  April,  1892,  served  his  tenant 
with  a  notice  to  quit  on  the  following  November,  and  the  tenant, 
in  July,  served  a  claim  under  the  Landlord  and  Tenant 
(Ireland)  Act,  1870,  for  compensation  for  his  tenant-right, 
as  having  been  disturbed  in  ibis  holding  by  the  service  of  the 
notice  to  quit.  In  August  the  landlord  served  notice  dis- 
puting the  whole  and  every  i)art  of  the  tenant's  claim;  and 
notice  was  served  on  September  5th  that  the  claim  would  be 
heard  at  the  following  November  Land  Sessions.  On  Sep- 
tember 26th  the  landlord  served  notice  withdrawing  his  notice 
to  quit,  and  offering  to  pay  the  costs  incurred  by  the  tenant 
in  service  of  his  claim:— J?fW,  that  prior  to  the  withdrawal 
of  the  notice  to  quit  a  dispute  as  to  the  amount  of  the  claim 
for  compensation  liad  arisen  tmder  sec.  17  of  the  Act  of  1870, 
whidi  it  was  necessary  for  the  Court  to  decide,  and  that 
therefore,  on  the  withdrawal  of  the  notice  to  quit,  if  it  could 
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be  withdrawn  against  the  wish  of  the  tenant,  he  was  entitled 
to  give  up  possession  and  have  his  claim  for  compensation 
decided  by  the  Court,    Brolly  r.  Biggar 

[Ii.  S.  XXYI.  M.  669 

7^ Ss.l,16,a3— Bule4— r/*^cr     eustom^Claiw,    of 

right  to  sell—Estate  rules.]  A  tenant  under  the  Lister  custoiii 
quittmg  voluntarily  may  daim  in  respect  of  a  right  under  the 
custom,  and  this  without  surrender.  The  prescribed  time  in 
such  case  is  before  the  tenant  quits,  or  within  one  month 
afterwards.  An  estate  rule,  acquiesced  in  for  a  reasonable 
length  of  time,  is  an  usage  legalised  by  the  Act.  A  holding, 
forming  part  of  the  town  parks  of  the  estate,  on  which  no 
proof  of  the  custom  is  given,  is  not  subject  to  the  custom. 
Semble,  a  rule  of  a  landlord  against  which  the  tenants  pro- 
tested would  not  establish  a  new  custom.    Keown  r.  De  Ros 

[Ii.  S.  YI.  62 
7*2.  - — .  Ss.  1,  18 — Ejectment,  on  notice  to  quit,  to  rteorer 
possession  of  lands,  consequent  on  tenant's  refusal  to  pay 
increased  rent— Elements  of  consideration  of  what  is  reasmabfc 
increase— Unreasonable  conduct.]  Where  a  claim  by  a  tenant 
under  the  Ulster  custom,  for  £600  in  respect  of  a  farm, 
originally  held  under  lease  which  expired  a  few  years  pre- 
viously, was  disputed  by  the  landlord,  on  the  ground  that 
the  tenant  had  declined  to  hold  on  at  a  reasonably  fair 
increased  Tent:—Beld,  that  the  proposed  rent  was  fair  and 
reasonable;  that  the  tenant's  refusal  to  jjay  it  was  imreaisou- 
able  conduct  under  section  18;  and  that  the  claim  should 
be  dismissed  with  costs.      Hitghes  v.  Charlkmont 

[X*.  8.  XIV.  41 
''S. Ss.  1, 19— Ulster  customs-Absence  of  incoming  pay- 
ments—Improper conduct— Dilapidation  of  houses— Praeticr— 
Dual  claims.]  Claimant  became  tenant,  without  incominr 
payment,  of  four  acres,  part  of  forty  acres  purchased  in  fee 
by  the  respondent  sixteen  years  previously,  portion  of  aii 
estate  on  which  the  Ulster  tenant-right  custom  prevailed,  and 
was  evicted  for  using  offensive  language  to  the  respondent  and 
neglecting  some  hay  of  the  respondent  which  it  was  his  duty 
to  attend  io i— Held,  that  he  was  entitled  to  the  benefit  of 
the  custom,  notwithstanding  the  absence  of  incoming  pay- 
ments, and  that  the  improper  loonduct  alleged  was  not- 
sufficient  to  deprive  him  of  the  benefits  of  the  custom.  lu 
estimating  the  set-off  for  dilapidation,  allowance  should  be 
made  for  ordinary  wear  and  tear  and  dilapidation  through 
time.    M'Statb  v.    Lovb  -  -  Ii.   8.   X.   183 

74. Ss.  1,  18 — Ulster  custom— Arbitration  as  to  price- 
Landlord's  impro cements.]  An  usage  whereby,  on  sale  of  the 
tenant's  interest,  the  price  fixed  by  arbitration  is  not  an 
usage  inconsistent  with  the  general  t«nant-right  custom. 
Under  such  an  usage  the  Judge  has  a  larger  equitable  jun^- 
diction  than  in  ordinary  cases.  In  maJdng  deduction  from 
the  sellinR  value  of  the  farm  in  respect  of  landlords  im- 
provements, an  equitable  principle  is  to  take  the  reasonable 
increase  of  rent  which  may  fairly  arise  from  such  an  im- 
provement, and  to  deduct  the  capitalised  value  of  such 
increase.       (By  Fitzgerald,  B.)  M'Groggan  v.  Montoomxbt 

[Cir.  Cas.  XIII.  77 

76. Ss.  1,  IS— Ulster  custom— Tenant  offered  permission 

to  remain  in  possession  at  an  inrecucd  rent — Period  of  time 
at  which  fairness  of  proposed  increase  is  to  be  tested  by— Power 
of  Court  to  suggest,  though  not  to  determine,  except  by  eonsentj 
what  is  a  reasonable  increase  of  rent.]  Where  a  claim  for 
ccjmpensation  made  by  a  yearly  tenant  of  a  farm  of  84a.  3r,  25p. 
for  £700,  under  section  1,  and  in  the  alternative  for  improve- 
ments and  incoming  pa>nnent,  amounting,  in  all,  to 
£1.383  10s.  3d.,  was  disputed  by  the  kndlord,  who  had  de- 
manded to  increase  the  rent  from  £4-3 198.  lid.  to  £58  4s.  6d.  :— 
Held,  that  the  proposed  increase  was  fair  and  reasonable, 
and  that  non-acceptance  of  it  was  unreasonable  oooduet 
under  section  18;  that,  although  the  Court  had  no  power 
to  fix  the  amoimt,  it  would  suggest  a  rent  which,  under  the 
special  circumstances,  ought  to  be  accepted,  or  in  the  alter- 
native would  dismiss  the  claim;  and  ^lat ;Uie.^4»l]]e I w  to 
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be  taken  as  at  the  time  wbeu  the  demand  for  increase  was 
first  made,  and  not  at  the  time  of  the  hearing  of  the  claim. 
CL.VBKE  r.  Gorp  ...  Ii.  S.  XIV.  90 

76. 3b,  1,  13—VcUue  of   tenarU-riffht—*' Unreatonahle 

conduct "  under  sec.  18.]  Unreasonable  conduct  in  the  18th 
i<ection  of  the  Act  means  unreasonable  conduct  in  the  relation 
of  landlord  and  tenant.  Therefore  in  awarding  compensation 
tlie  Court  should  not  take  into  account  collateral  circumstances, 
f.flr.,  alleged  equitable  clainw  between  parties  claiming  the 
truant's   interest.       Williamson   r.    Pakbnham 

[I*.  S.  V.  118 

77. 88.  1,  24— JppcaZ  from  dccition  of  County  Court 

Judge—*'  Xext  ensuing  Assizes  "—Form  of  notice  of  appeal— 
Judffei  rules  {29th  Oct.  1870),  rr,  38,  19— Judicature  Act,  s.  49.] 
A  claim  for  disturbance  under  the  Ulster  tenant-right  custom 
having  been  disallowed  on  July  Ist,  1878,  by  the  County  Court 
Judi?e  of  the  County  of  ITermanagh,  the  tenant  on  July  8t}i, 
which  was  the  last  day  of  the  Ordinary  Sessions,  sen-ed 
notice  of  appeal  *'  to  the  next  Assizes  to  be  held  in  and  for 
the  County  of  Fermanagh.'*  The  Summer  Assizes  for  Fer- 
managh opened  five  days  afterwards,  on  the  13th  July.  Tlic 
apiieal  was  not  set  do\ni  for  hearing  then,  inaamuch  as  it 
is  prorided  by  the  39th  rule  tliat  if  the  next  Assizes  are  held 
within  ten  days  of  the  Sessions  from  which  tlie  appeal  is 
taken,  the  appeal  shall  be  taken  to  the  second  next  Assizes. 
Oil  tlie  appeal  being  called  on  at  the  ensuing  Spring  Assizes 
the  going  Judge  treated  the  notice  of  appeal  as  a  nidlity,  on 
the  ground  that  that  was  not  the  Assize  mentioned  in  the 
notice.  On  a  case  stated : —JBTe/rf,  that  the  Judge  ought  to 
Iiave  heard  the  appeal,  inasmuch  as  rule  39  determined  the 
Ati«izes  at  which  it  should  be  heard,  and  the  words  in  the 
notice  '*  the  next  Assizes  "  were  mere  surplusage.  The  appeal 
was  accordingly  sent  to  the  ensuing  Assizes  with  a  direction 
tliat  the  notice  of  appeal  served  should  be  sufhcient  for  tho^e 
Assizes.      BruNS  r.  Collum         -         -         C.  A.  XIV,  27 

78. Ss.  1,  24,  69 — Claim  by  administrator  with  will 

anwxed — Probate  insufficiently  stamped.}  A  claim  of  £600, 
under  section  1,  having  been  filed  by  the  administrator  with 
the  will  annexed,  of  a  deceased  tenant  and  letters  of  administra- 
tion vtamped  as  of  £100  value  having  been  oifered  in  evi- 
dence:—if  t^rf,  tliat  the  case  could  not  be  entertained  until 
tlw  letters  of  administration  were  properly  stamped,  and 
tliat  sec.  59  did  not  apply  to  the  case.  (By  Hughes,  B.) 
M'Cbxaxor  r.  IIebox  -  -  Cir.  Cas.  VI.  63 

79. Ss.   1,  71 — Ulster  tenant-right — Land  containing  a 

(fuarry — Agricultural  holding.]  K.  having  purchased  the 
tenant-right  of  a  farm,  there  was  subseciuently  ascertained 
to  he  a  valuable  supply  of  building  stone  under  the  surface, 
and  it  was  agreed  that  K.  should  i)ay  an  increased  rent  for 
the  liberty  to  work  the  quarry.  K.  having  been  evicted :  — Held, 
that  the  holding  was  agricultural  within  the  meaning  of  sec. 
71 ;  and  that,  in  estimating  the  value  of  the  tenant-right,  the 
market  value  of  the  quarry  should  be  taJcen  into  account.  (By 
Lawson,  J.)    Lindsay  v.  Kennedy       -       Cir.  Cas.  XI.  68 

80. S.  3 — Act  of  disturbance — Loss  of  holding — Nominal 

compensation  for  disturbance — Legal  representative  never  in 
actual  occupation — Costs.]  Actual  eviction  is  not  necessary 
to  constitute  disturbance.  The  disturbance  is  complete  at  all 
events  when  the  legal  title  of  the  claimant  is  put  au  end  to 
by  the  decree.  A  claimant  entitled  at  law  to,  though  not 
in  fact  in,  possession,  is  in  possession  so  as  to  be  entitled  to 
(f>nipensation  for  disturbance;  and  must  be  held  to  tiave 
"  (luitted  his  holding  "  within  the  meaning  of  the  Act,  when 
hit  interest  is  extinguished.  A  claimant,  the  brother  and 
administrator  of  a  deceased  tenant,  in  accordance  with  whose 
wishes,  expressed  to  the  landlord  before  his  death,  a  nephew 
resident  on  the  farm,  has  been  constituted,  so  far  as  the  land- 
lord could,  tenant,  and  who  has  never  been  an  occupier  in 
fact,  is  only  entitled  to  nominal  compensation  for  disturbance. 
A  respondent  disputing  the  whole  olaim,  must  pay  costs 
when  a  xxvtion  of  au  exorbitant  olaim  (£138  out  of  £1,125) 
u  allowed.    Fitzsiuons  v.  Clivb  -  Ii.  S.  XII.  12 
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81. S.    3 — Capricious   eviction — Maximum  amount   of 

compensation.]  A  tenant  who  had  originally  taken  the  land 
on  a  conacre  letting,  but  had  continued  in  occuiiation  as  a 
yearly  tenant,  and  was  capriciously  evicted: — Held,  to  be 
entitled  to  the  maximum  amount  of  compensation  prescribed 
for  tenants  of  his  grade  in  the  scale.  (By  Fitzgerald,  J.) 
M 'Donald  v.  Gbanlebs        -  -  Cir.  Cas.  IX.  73 

82. S.  3 — Compensation  for  disturbance — Discretion  of 

chairman — Reviewing  amount  on  appeal.]  The  Judge  of 
Assize  refused  to  review  the  amount  of  compensation  a\>'arded 
for  disturbance  in  the  discretion  of  the  chairman,  exercised 
not  unwisely  or  excessively.  (By  Fitzgerald,  J.)  Mount- 
MOBHis  V.  Hamilton  -  Cir.  Cas.  VIII.  M.  486 

83. S.    3  —  Compensation  for   disturbance  —  Mode   of 

arriving  at  amount.]  Where  a  i^ereon  purchased  the  reversion 
in  certain  lands  in  the  possession  of  a  yearly  tenant,  with  tlie 
object  of  becoming  the  occupier  himself,  and  immediately 
proceeded  to  evict  the  tenant,  the  Court  awarded  the  maximiuu 
amount  of  compensation  for  disturbance.  A  landlord  cannot 
lely  on  the  unsatisfactory'  conduct  of  a  tenant  as  groimds  for 
reducing  the  amount  of  compensation  for  disturbance  to  be 
awarded  to  the  tenant  on  eviction  from  his  holding,  unless 
such  conduct  was  the  causae  of  the  eviction.  In  awarding  com> 
pensation  under  sec.  3  of  the  Land  Act,  1870,  it  is  not  the 
proper  construction  of  that  section  to  award  the  maximum 
amomit  of  compensation  to  the  tenant  unless  the  landlord  show 
why  it  should  be  less.  The  loss  sustained  by  the  tenant  on 
quitting  his  holding  is  the  proper  measure  of  compensation, 
subject  to  reduction  by  any  x)eouliar  circumstances  affecting  the 
ca^e.      (By  Palles,  C.B.)      Walsh  r.  O'Kebffb 

[Cir.  Cas.  XII.  107 

84. S.   3 — Compensation    for  disturbance — Tenancy  in 

consideration  of  services.]  A  bailiff,  who  has  received  a  farm 
for  his  services,  cannot  be  deprived  of  xx)88es8ion  without 
reasonable  comj)ensation,  although  his  conduct  lias  been  such 
as  to  annoy  his  landlord  and  encourage  the  tenants  in  litiga- 
tion.    (By  Morris,  J.)     O'Brien  r.  Hurley 

[Cir.  Cas.  VII.  173 

85. S.  3 — Compensation  for  disturbance— yon-residence.] 

The  amount  of  compensation  for  disturbance  was  diminished 
when  the  claimant  did  not  reside  on  the  holding  in  question. 
Connolly  v.  Heicfhill       -  -  -  Ii.  S.  V.  144 

86. S.  3 — Compensation  for  disturbance — Notice  to  quit 

held  invalid.]  A  claim  cannot  be  made  for  disturbance  where 
the  notice  to  quit  lias  been  held  invalid.    Bannon  v.  Dbevy 

[Ii.  S.  XI.  M.  42 

87. S.    3  —  Compensation  for    disturbance  —  Stranger 

treated  as  tenant— Amount  lodged  in  Court— Estoppel.]  On 
the  deatli  of  a  tenant  from  year  to  year  intestate,  C,  who  de- 
rived no  title  from  him,  entered  into  possession  and  manage- 
ment of  his  property  without  taking  out  administration.  A 
notice  to  quit  liaving  been  served  on  C.  personally,  and  a  decree 
on  an  ejectment  obtained  against  him,  he  claimed  compensa- 
tion for  disturbance.  The  respondent  disputed  the  claim,  but, 
at  the  same  time,  lodged  the  amount  in  Court : — Held,  that  C. 
was  entitled  to  the  amount  of  .compensation  so  lodged. 
Cheevers  r.  Morgan  -  -  Ii.  8.  VIII.  33 

88. S.     3  —  Compensation    for    disturbance  —  Waste.] 

Where  the  tenant  has  permitted  waste  upon  his  holding  no 
compensation  for  disturbance  will  be  allowed.  Damery  r. 
O'Callaghan  .  .  -  -  I*.  8.  V.  58 

89. 8.  3 — Cross  claim  by  landlord  for  deterioration  of 

holding.]  Cross  claim  by  landlord  in  respect  of  deterioration  of 
the  holding  was  allowed.  Where  the  tenant  after  notice  to  quit 
breaks  up  lan4  and  takes  a  white  crop  off  it,  compensation  will 
be  largely  diminished.    Kehoe  r.  Croker    -    Ij.  S.  V.  66 

90. S.  Z^Holding  divided  by  yearly  tenani^Compensa- 

tion  awarded  for  one  moiety  only.]    B.,  a  yearly  tenant,  gave 

a  moiety  of  his  holding  to  his  son,  without  objection  ou  the  i>art    I  /> 
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of  his  landlord,  who,  however,  did  no  act  to  divide  the  tenancy, 
or  recognise  the  son,  and,  although  the  latter  paid  half  the  rent, 
it  was  alwavs  received  in  one  sum,  and  the  receipts  were  given 
in  the  name  of  B.  alone.  An  ejectment  having,  on  B.'8  death, 
been  brought  against  his  widow  and  devisee,  and  served  on  the 
sou,  and  possession  recovered  of  the  whole  farm: — Held^  that 
the  widow  was  entitled  to  compensation  for  disturbance  only- 
out  of  the  moiety  in  her  xxjssession.    Bbadt  v,  DRorcHT 

[Ii.  S.  IX.  148 

91. 8.  3 — Holding  vcUued  under  £l(^Maximum  claim 

for  disturbance — Claim  for  improvements — Election.]  M., 
whose  holding  was  valued  under  £10,  claimed  the  maximum 
amount  for  disturbance,  and  also  claimed  for  improvements 
other  than  i)ermanent  buildings  and  reclamation  of  waste 
laud  : — Heldt  that  both  claims  might  be  gone  into  in  the  first 
instance,  the  question  as  to  the  right  to  compensation  for 
improvements  to  be  settled  after  the  case  had  been  heard 
in  its  entirety.    (By  Dowse,  B.)    Gobdon  r.  MrRPHr 

[Cir.  Cas.  VIII.  194 

92. 8.    3 — Improving   tenant.]    An   improving  tenant 

in  entitled  to  the  maximum  compensation  for  disturbance  of 
his  class  in  the  scale.     M'Cullaoh  v.  Weib     -     Ii.  S.  V.  116 

93. 8.  3 — Principles  of  compensation  for  disturbance*] 

In  measuring  the  amount  of  compensation  for  disturbance, 
the  change  in  the  claimant's  position  in  life,  and  in  his  family 
arrangements  should  be  taken  into  account.  An  orchard  held 
with   other  land  is  not   excluded  from  comx)ensation.    Maw- 

HINNET   17.    MaCOUN   -  -  -  -  Ij.   S.  VI.  17 

94. 8.    3 — Mule    against    sub-letting    or    assignment — 

Marriage  of  tenant — Consent.]  A  tenant  on  an  estate  in 
which  a  rule  against  sub-letting  prevailed,  having  introduced 
his  son-in-law  into  the  farm  as  manager,  without  his  landlord  s 
remonstrance:— JTc/d,  that  the  tenant  could  not  be  disturbed 
in  his  possession  without  reasonable  compensation.  (By 
Morris,  J.)     Crosbt  v.  Ltnch       •        Cir.    Cas.  VII.  174 

®fi» S.  3 — Service  of  second  claim  for  compensation  for  dis- 
turbance after  previous  claim  dismissed—Rules^  and 20 {1^0).] 
A  claim  for  compensation  for  disturbance  having  been  dis- 
missed, on  account  of  the  non-appearance  of  the  parties,  a 
second  notice  of  daim  was  served,  after  the  time  prescribed 
by  Rule  4  {IB70)  i^Beldy  that  the  second  claim  was  an  abso- 
lute  nullity,  and  that  the  same  should  be  nilled  accordingly. 
BUBEE  V.  TwiNAM  -  -  -  Ii.  8.  VII.  200 

96. 8.  3 — Tenant  of  the  Court  of  Chancery — Maximum 

amount  of  compensation.]  The  maximum  amount  of  com- 
pensation for  disturbance  should  only  be  given  in  special 
cases,  as,  for  instance,  where  the  conduct  of  the  landlord  has 
been  vexatious  or  oppressive,  or  where  a  long-continued  tenancy 
lias  been  capriciously  put  an  end  to,  without  any  default  or 
misocMiduofc  on  the  part  of  the  tenant.  Where  the  Court  of 
Chancery,  at  the  instance  of  an  incumbrancer,  took  possession 
of  the  estate  of  the  landlord's  father,  and  the  tenancy  was 
created,  not  by  the  landlord,  but  by  the  Court  of  Chancerj% 
being  liable  to  be  determined  at  any  moment  by  the  cesser  of 
the  suit: — Held,  that  the  maximum  amount  of  compensation 
should  not  be  given.  Quosre,  whether  such  a  case  comes 
within  the  meaning  of  the  3rd  section  of  the  Act  at  all? 
(By  Fitzgerald,    J.)      Wabd  r.  Walkeb 

[Cir.  Cas.  VI.  165 

©7. 8.  3 — Ulster  custom — Compensation  for  disturbance.] 

The  3rd  section  of  the  Act  is  borrowed  from  the  good-will 
element  of  the  Ulster  custom.  A  non-improving  tenant  only 
fourteen  years  in  occupation,  ten  of  them  imder  a  lease,  and 
the  rent,  which  was  a  high  one,  unchanged,  is  entitled  to 
compensation  for  disturbance  (three  years'  rent).  Devinb  r. 
IIUEY  -  -  -  -  Ii.  8.  V.  116 

98. B.Q^^— Alterations  and  additions  to  farm-house — 

Works  suitable  to  holding — Unexhausted  tillages  and  manures 
and  other  like  farming  works — Meaning  of  tillages.]  A  porch, 
bow  windows,   marble  chimney-pieces,  and  the  tiling  of  the 
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hall  with  Minton's  tiles  were  judged  unsuitable  to  the  hna- 
house  of  a  farm  of  101  Irish  acres.  No  allowance  was  made 
for  dung  or  farm-yard  manure  where  a  green  crop  and  two 
corn  crops  had  be«i  taken  subsequent  to  the  manuring.  The 
cost  of  clover  and  grass  seeds  and  the  expense  of  sowing 
them  in  the  first  year  of  tenancy,  held  to  come  within  the 
wordfe  "other  like  farming  works'*  in  the  definition  of  "im- 
provements "  contained  in  section  70  of  the  L.  and  T.  Act, 
1870.    Hope   v.    Oloncuret        -  -  I«.  B.  IX.  58 

99. 88.  3,  4 — Alterations  and  additions  to  farmrhousc — 

ments.]  A  notice  to  quit  was  served  when  the  tenant  became 
bankrupt,  and  in  his  schedule  he  estimated  the  fann  as  not 
of  any  value.  The  house  was  in  a  very  dilapidated  con- 
dition, and  the  claim  for  inexhausted  manures  could  not  be 
sustained.  The  claims  for  compensation  were  dionissed,  there 
being  a  large  set-off  for  rent    Bbadt  v.  Hendbbson 

[Ii.  8.  XI.  M.  877 

loo. 88.  3,  4 — Compensation  for  disturbance  and  im- 
provements.] Four  years'  rent  waa  allowed  as  compensation 
for  disturbance  where  there  did  not  seem  to  be  good  reason 
for  the  disturbance;  and  compensation  was  awaided  for 
improvements  at  less  than  they  were  valued  by  either  partv. 
Cbanb    v.    Stobet  Ii.  8.  XI.  M.  378 

^^1' 8««  3,  ^^Compensation  for  disturbance  and  im- 
provements—Sefusal  by  tenant  to  accept  a  lease  depriving  hits 
of  a  claim  under  see.  4.]  The  fact  that  a  tenant  refused  to 
accept  a  lease  with  a  clause  depriving  him  of  the  power  to  daim 
for  improvements  under  sec.  ♦  does  not  disentitle  him  to  com- 
pensation for  disturbance  and  improvements.  Htwes  r. 
Gunning  -  -  -  Ii.  8.  VIII.  70  note 

102. 88.  3,  ^-Compensation  for  disturbance— Maxi- 
mum allowance-Tenant  not  in  actual  occupation.]  The  maxi- 
mum compensation  will  not  be  allowed  for  disturbance  when  the 
tenant  is  not  in  actual  occupation.  (By  Keogh,  J.)  M*Neill 
V.  Adams  -  Cir.  Caa.  VIII.  M,  501 

103. 88.  3,  ^—Compensation  for  unsuitable  buildings— 

Road— Several  claimants.]  Compensation  was  refused  for 
buildings  attached  to  the  house,  but  for  the  accommodation  of 
the  tenant's  sons,  and  which  did  not  add  to  the  letting  value 
of  the  holding;  also  for  an  additional  and  unnecessary  road. 
Tlie  injury  to  sons  living  with  their  father  (the  claimant)  and 
farming  a  portion  of  the  land,  cannot  be  taken  into  considera- 
tion in  estimating  the  amount  of  comi)ensation  for  distivfaance 
payable  to  the  latter.    Mat  v.  Wallace      -      I*.  8.  V.  101 

^O*'  — ;—  S8.  3,  ^—Devolution  of  tenancy  from  year  to  year 
—Succession  in  title— Tenant* s  conduct,  when  not  unreasonable 
—Maximum  amount  of  compensation— Several  next  of  kin- 
Claim  by  one.]  Every  devolution  of  a  tenancy  from  year  to 
year  does  not,  under  the  Act,  constitute  a  new  agreement,  so 
as  to  extinguish  all  cUim  for  improvements  made  before  the 
devolution.  When  a  claimant  is  one  of  a  number  of  next  of 
kin,  the  Court  will  pay  the  entire  amount  of  compensation  for 
disturbance  and  improvements,  due  to  all,  to  him,  leaving  the 
rest  to  assert  their  rights,  in.the  proper  manner,  to  their  respec- 
tive proix)rtion8.  On  the  death  of  J.,  a  tenant  from  year  tn 
year,  leaving  a  son  E.,  T.,  a  brother,  and  on  his  death  H., 
another  brother,  entered  into  possession.  After  some  years' 
possession  by  H.,  recognised  by  his  kndlord,  who  pixMnised, 
in  writing,  not  to  disturb  him  so  long  as  he  paid  his  rent  and 
other  dues,  the  landlord  tendered  him  a  lease  for  thirty-one 
years,  subject  to  the  condition  that,  on  his  death,  the  Urm 
should  go  to  E.  H.  offered  to  take  the  lease,  but  de<dined  to 
agree  to  the  condition  :~-ffcW,  that  his  conduct  was  not  un- 
reasonable, so  as  to  disentitle  him  to  compensation  for  distur- 
bance:—JlfW,  also  that  the  landlord's  breach  of  his  written 
promise  for  quiet  enjo3rment  justified  the  Court  in  awarding  H. 
the  maximum  amount  of  compensation.    Mob  an  v.  DBorcHT 

[I<.  8.  X.  43 

105. 88. 3,  ^—Dual  claims— Election— Incoming  pay- 
ments— Compensation — Improvements.]    A  Claimant  having  a 

igitized  by  v: 


(345) 


DIGEST  OF  CASES. 


(846) 


LANDLOBB     JkND     TENANT     (IBBIiAND)    ACT, 
IBTO—wntinued. 

dual  olaim  need  not  eleot  to  rely  on  one  claim.  He  must  first 
prooeed  with  one  claim,  but  if  he  fails  in  proving  it,  he  may 
fall  back  upon  the  other.  Incoming:  payments  will  afifeet 
faTourably  the  claim  for  compensation.  Imiirovements  suit- 
able  to  the  holding  are  improvements  suitable  to  the  farm  as 
It  was  let  to  the  claimant.  Set-offs  for  selling  manure  and 
taking  two  oat  croi)8  disallowed.    Doban  r.  Cummins 

[Ii.  S.  V.  146 

106. Ss.  3, 4 — Ejectment  on  the  title — Compensation  for 

diiturbcmee  and  improvements — Date  of  title  in  Plaintiff.] 
An  ejectment  on  the  title,  on  exjnration  of  a  lease,  was  com- 
menoed  before  the  passing  of  tlie  L.  &  T.  Act,  1870,  but  the 
trial  did  not  take  place  until  aftei*  its  passing,  when  a  verdict 
was  had  for  the  plaintiff,  finding  title  for  the  plaintiff  from 
a  day  anterior  to  the  passing  of  the  Act.  A  claim  for  com- 
pensation was  dismissed  on  the  ground  that  no  tenancy  existed 
at  the  time  of  the  passing  of  the  Act.    Leahy  v.  Ellis 

[Ii.  S.  VI.  18 

107.  -^  88.  3, 4 — Proviso  to  the  scale  of  compensation  for 
ditturbanee — Set-off.']  A  tenant  claiming  seven  years'  rent 
cannot  get  compensation  for  minor  improvements.  The  value 
of  turf  out  in  the  process  of  reclamation  is  not  a  set-off,  but 
may  be  regarded  in  determining  the  cost  of  the  improve- 
ments.   Halfpenny  v,  Cabter      -  -  Ii.  8.  VI.  17 

108.^—88.3,4 — Scale  of  compensation.]  As  a  general 
rule  the  scale  of  compensation  for  disturbance  provided  by 
the  Act  is  fair  and  reasonable,  particularly  when  regard  is  had 
to  the  large  sums  which  lands  bring  when  sold  subject  to  the 
riMer  custom.    Mobbow  v.  Dbvling        -        Ii.  8.  VI.  36 

109. 88.  3,  4,  8,  9 — Compensation   for  distitrbanee— 

Compensation  for  growing  crops  and  tillages — Cutting  trees — 
Improper  e&nduet  of  tenant.]  A  tenant  of  an  adjoinmg  farm 
took  a  small  farm  from  a  fanner  proprietor  on  the  terms  of 
giving  it  lip  when  required  by  the  owner  for  his  own  pur- 
poses; and  after  an  occupation  of  fifteen  years,  during  which 
time  he  deteriorated  the  land  by  overcropping  and  the  house 
by  want  of  repairs,  and  usmg  it  as  farm-offices,  on  demand 
made,  consented  to  give  up  possession,  but  finally  refused  to 
do  so,  and  sowed  crops,, which  were  in  the  land  when  ejected 
under  a  decree  for  possession: — Held^  sufficiently  com- 
pensated by  one  year*8  compensation  for  disturbance,  and  that 
lie  should  not,  imder  the  circumstances,  recover  compensation 
for  the  crops  sown  after  the  tepanoy  ^vas  determined.  (By 
Palles,  C.B.)    Looan  v.  Hill        -        -       Cir.  Cas.  X.  176 

110. 88.  8, 4,  8, 9, 18 — Compensation  for  disturbance — 

Jlefuiol  by  tenant  to  continue  in  occupation — **  Just  and 
reatonable  terms  of  occupation^* — Contracting  out  of  benefit  of 
Act-^Improvements — Costs.]  A.  having  agreed  to  become 
yearly  tenant  to  B.  of  a  farm,  upon  the  usual  terms  prevailing 
rn  the  estate,  B.  tendered  to  him  a  form  of  lease,  at  the  same 
rent,  and  differing  from  such  usual  contract  of  letting  in  the 
following  particulars : — It  provided  that  all  quarries  of  stone  or 
slate,  all  marl  clay,  gravel  and  sand,  bog  and  bog  timber 
Mhottld  be  excepted  out  of  tlie  demise ;  that  the  lessee  should 
not  be  entitled  to  any  com  or  other  crops  as  a  way-going  crop, 
to  be  sown  after  the  expiration  of  the  demise ;  that  the  demise 
should  be  forfeited  in  the  event  of  the  tenant  assigning,  sub- 
letting, or  sub-dividing  the  farm,  becoming  bankrupt  or  in- 
solvent, or  having  liis  interest  taken  in  execution  or  any  judg- 
ment decree,  or  order  being  registered  against  it,  or  an  order 
for  the  sale  of  it  made  by  a  comi)etent  Court.  The  tenant  re- 
f  lined  to  abandon  liis  former  contract  and  to  accept  the  new  one 
as  offered,  not  receiving  under  the  latter  any  equivalent  for 
the  benefits  he  was  required  to  forego.  He  was  then  evicted ; 
aad  thereupon  claimed  compensation  for  disturbance: — Held^ 
that  the  refusal  of  the  tenant  to  continue  in  occupation  upon 
the  terms  of  the  new  contract  of  tenancy,  as  offered,  was  not 
tmreasooable  conduct  on  the  part  of  the  tenant,  bo  as  to  dis- 
entitle him  to  compensation  for  disturbance.  Connolly  v. 
DlGBY Ii.  8.  VIII.  68 
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111« Ss.  3,  4, 9 — Capricious  evictionr-Breaches  of  cove- 
nant by  tenant — DisturbaneCf  what  constitutes— Notice  to  quit — 
Ejectment  for  non-payment  of  rent.]  A  tenant  from  year  to 
year  was  served,  on  the  20th  March,  1874,  with  a  notice  to 
quit  on  the  29th  September  following.  On  the  23rd  June, 
the  landlord  obtained  a  civil  bill  decree  in  ejectment  against 
him  for  non-payment  of  rent  which  became  due  on  the  25th 
March.  On  the  27th  June,  the  tenant  served  notice  of  a  claim 
for  compensation  for  disturbance  under  the  notice  to  quit,  and 
on  the  10th  July  the  habere  was  executed.  The  tenant  did  not 
pay  the  rent  and  redeem  the  premises ;  and  the  landlord  dis- 
puted the  claim  for  comx)ensation.  The  tenant  had  vAso 
neglected  to  pay  a  previous  year  s  rent  until  served  with  an 
ejectment  process,  and  then  paid  it  on  having  acquired  the  means  * 
to  do  so  by  letting  his  land  in  conacre  contrary  to  agreement ; 
he  had  also  neglected  to  keep  the  premises  in  tenantable 
repair  and  suffered  them  to  become  deteriorated:— JTcZrZ,  that 
the  eviction  was  not  capricious  or  one  for  which  the  tenant 
would  be  fairly  entitled  to  compensation.  Semble,  the  service 
of  a  notice  to  quit  does  not,  in  itself,  constitute  a  disturbance 
of  a  tenant,  in  order  to  entitle  him  to  compensation  under  the 
3rd  section  of  the  L.  &  T.  Act,  1870.    Fltnn  v.  Vebnon 

[Ii.  8.  VIII.  184;  Ii.  0.  A.  IX.  50 

112. 8s.  3,  4,  9, 18,  Tl— Ejectment  upon  notice  to  quit- 
Pent  in  arrear—Disturbance^Set-off  by  remainderman  for 
rent  due  to  tenant  for  life — Hfeto  tenancy  on  expiration  of  lease 
— Right  to  compensation  for  anterior  improvements.]  Where 
a  lease  has  expired,  and  a  new  tenancy  has  been  created,  either 
by  an  agreement  in  writing,  by  a  new  lease,  or  by  payment 
of  rent,  such  new  tenancy  extinguishes  all  right  to  compensar 
tion  for  improvements  made  by  the  tenant  under  the  old 
tenancy.  An  ejectment  obtained  upon  a  notice  to  quit  is  a 
disturbance  under  the  L.  &  T.  (Ir.)  Act,  1870,  notwitlutanding 
that  it  may  have  been  brought  solely  on  account  of  the  rent 
being  in  arrear.  A  decree  for  possession  having  been  obtained 
against  a  yearly  tenant,  on  an  ejectment  for  non-paymeYit  for 
rent  for  a  year  and  a  half,  the  landlord  (a  tenant  for  life)  died. 
Before  the  succeeding  gale  day,  the  trustees  of  the  settlement 
who  had  entered  into  possession  (the  heir  being  a  minor)  served 
a  notice  to  quit  and  a  decree  for  possession  on  an  ejectment 
for  overholding  was  pronounced.  The  tenant  having  lodged 
a  daim  for  compensation  for  disturbimce:— JIcW,  that  the 
second  ejectment  oould  not  be  considered  as  one  for  non- 
I)ayment  of  rent,  so  as  to  deprive  him  of  his  right  to  compensa- 
tion, and  that  the  rent  due  could  not  be  set  off  against  his 
claim.    Beglbt  v.  Downshibe  Trustees       Ii.  8.  IX.  146 

113. 88.  3,  4, 11, 14, 18 — Compensation  for  disturbance 

—Pefusal  to  acquiesce  in  **  squaring  "  of  farms — Unreasonable 
conduct  of  tenant — Refusing  to  take  substituted  farm  at  exces- 
sive rent — Compensation  for  improvements — Derivative  title  of 
tenant.]  Compensation  for  disturbance  under  the  Act  is  to  be 
awarded  to  a  tenant  for  the  actual  loss  he  has"  sustained  by  reason 
of  quitting  his  holding,  and  the  amount  is  not  to  be  assessed  with 
a  view  of  punishing  the  landlord,  on  the  one  hand,  for  evicting 
the  tenant ;  or  the  tenant,  on  the  other  hand,  for  not  acquies- 
cing in  all  the  conceptions  of  the  landlord  in  regard  to  the 
niaKagement  of  his  estate.  A  refusal  by  a  tenant  to  acquiesce 
in  a  "  squaring  "  of  farms  by  the  landlord  is  not  an  act  which 
will  prevent  a  consequent  eviction  from  being  a  disturbance, 
under  sec.  14-,  and  cannot  be  relied  on  to  defeat  a  claim  for 
comi^ensation  thereupon.  It  is  not  unreasonable  conduct  on 
the  pATt  of  a  tenant,  within  the  meaning  of  the  18th  sec.,  to 
refuse  to  take  a  lease  of  a  substituted  farm,  containing  about 
six  acres  less  than  his  original  holding,  at  £60  a  year,  where  he 
had  been  for  many  years  previously  in  possession  of  his  former 
holding,  and  paying  only  £37  5s.  8d.  a  year  therefor,  and  the 
landlord's  agent  had  himself,  about  five  years  since,  valued  the 
substituted  farm  at  £48  a  year,  for  which  it  was  then  offered. 
Tlie  widow  of  a  lessee  for  his  own  life,  holding  on  as  tenant 
from  year  to  year,  does  not  take  by  assignment  or  operation  of  ^ 
law  from  the  preceding  tenant,  within  the  meanrngof  t^fW^rj  I  (> 
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section,  so  as  to  entitle  her  to  claim  compensation  for  improve- 
ments effected  by  him.       Varragh  v.  Murdoch  (V.   38),  fol- 
lowed.   M'QuiNN  V.  Obobbib    -  -  I*.  S.  XI.  180 

114. 88.  3,  4, 13— Claim  for  disturbance  and  improve- 

jnents—Sale  by  adminittraior  under  Court  of  Chancery— 
Custom  on  estate  against  assignment — Purchase  by  trustee  for 
benefit  of  administrator.]  Where  administration  was  taken 
out  to  a  deceased  tenant,  and  the  farm  of  Uie  deceased  was 
ordered  to  be  sold  by  the  Comi  of  Chancery,  the  landlord  of 
the  estate  objected  to  the  sale  of  the  tenant's  interest,  on  the 
ground  that  the  assignment  of  the  tenant's  interest  without 
the  consent  of  the  landlord,  was  forbidden  by  the  custom  of 
the  estate ;  but  notwithstanding  this  the  landlord's  agent  was 
himself  a  bidder  for  the  interest  of  the  deceased  which  was 
finally  sold  to  the  claimant  under  a  secret  trust  for  the  ad- 
ministrator. The  claimant  was  ejected  by  the  landlord:— 
Held,  that  the  claimant  was  entitled  to  no  compensation, 
luiving  purchased  a£  trustee  for  the  administrator  who  was 
still  in  possession  of  it.  Semble,  that  tlie  custom  of  the  estate 
could  not  oust  the  administrator's  right  of  assigning  the  farm. 
Parkinson  r.  Longford         -  •         I*.  8.  VIII.  194 

116, 8ti.  3,  4, 13, 70S heriff*s  sale— Purchase  of  tenancy 

under  notice  to  quit,  which  expired  before  assignment  executed 
— Compensation  for  disturbance — Customs  prevalent  on  estate."] 
WliBie,  on  an  estate  on  which  a  custom  against  alienation 
without  the  landlord's  consent  prevailed,  a  claimant  had, 
before  the  29th  September,  purchased  at  a  sheriff's  sale,  the 
interest  in  a  tenancy  then  under  notice  to  quit  expiring  on 
that  date,  but  no  assignment  was  executed  until  after  the 
notice  had  expired: — Heldf  tliat  the  claimant  had  a  locus 
standi  as  assignee  of  the  original  tenant,  but  that  the  proof  of 
the  custom  of  the  estate  was  an  answer  to  the  claim  for 
compensation  for  disturbance.    Heneoan  v.  Kenharx. 

[L.  S.  XIV.  120 

116. Ss.  3,  4, 15  (1)  —Compensation  for  disturbance  and 

improvements — Land  let  for  jmrposcs  of  pasture — Evidence.'] 
In  the  absence  of  any  evidence,  that  at  the  time  of  the  letting 
of  grazing  lands  there  waa  a  contract,  express  or  implied,  that 
the  lands  were  to  be  used  wholly  or  mainly  for  pasture,  the 
tenant  is  not  prevented  by  the  15th  section  from  claiming  com- 
pensation for  disturbance  and  improvements.  Fiddxs  v. 
MONTOOMBRT       -  -  -  -        Ii.  S.  XII.  M.  37 

117. 88.  3,  4, 16  (1)  — Town  parks— Accommodation  land 

— Deterioration.]  Nineteen  acres  of  land,  within  a  short  dis- 
tance of  tlie  town  of  Bandon,  were  occupied  at  a  rent  of  £35, 
by  the  head  master  of  Bandon  School,  residing  in  the  town  :  — 
Heldy  that  they  were  town  parks  within  section  15.  Browne 
V.  Devonshibx      *  -  -  -  Ii.  8.  XV.  22 

118.  —  88.  3, 4, 16  (1)  — Compensation  for  disturbance — 
Town  park.]  Compensation  for  disturbance  in  respect  of  land^ 
adjoining  the  town  of  Glenarm,  which  were  described  in  the 
]>ook  of  a  former  agent  as  town  parks,  was  refused.  (By 
Keogh,  J.)    WnsON  v.  Antrim      Cir.  Cas.  VIII.  M.  601 

119. 88.  3,  4,  16  (1) — Town  parksj  what  constitutes — 

Compensation  for  unexhausted  manure.]  It  is  not  necessary 
to  constitute  **  town  park  '*  that  the  "  town  "  should  be  a  town 
corporate.  Compensation  was  given  for  unexhausted  manure, 
although  put  into  the  ground  after  service  of  notice  to  quit. 
CoRBETT  r.  Caret      -  -  -  -  Ii.  8.  V.  18 

120. 88.  3,  4,  16  {2)— Hired   labonrer— Compensation 

for  disturbance.]  The  mere  jmyment  of  rent  by  labour  does  not 
bring  a  claimant  within  the  exception  in  sec.  15,  sub-sec.  2,  which 
exempts  from  oomx)en8ation  "any  holding  which  the  tenant 
holds  by  reason  of  being  a  hired  labourer."  The  maximum 
compensation  for  disturbance  was  awarded  to  a  labourer  tenant. 
Martin  r.  Tbodden  -  -  -  Ii.  8.  VI.  37 

121 88.  3,  4,  16  (1),  19— Pasture  and  tillage  farm- 
Unreasonable  conduct  —  Boundary  fences  —  Unexhausted 
manure.]    The  exemption  in  the  s.  15,  sub-sec.  1,  of  holdings  used 
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for  the  purpose  of  pasture,  applies  to  cases  where  by  contract, 
express  or  implied,  the  farm  could  be  used  daily  na  a  pasture 
farm,  not  where  the  tenant  has  for  his  own  convenience  or  profit 
used  it  as  a  i)asture  farm ;  therefore,  where  a  tenant,  originaHy 
the  assignee  of  a  lease  whidi  contained  no  restriction  against 
tillage  continued  after  its  expiration,  at  an  increased  rent,  in 
ixtssession  as  tenant  from  year  to  year  of  the  farm,  which  at 
the  date  of  his  entry  as  lessee  was  partly  araUe  and  partlv 
pasture,  and  had  so  continued  till  the  determination  of  hu 
tenancy: — Held,  that  he  was  entitled  to  comi)en8ation  for 
disturbance  and  improvements.  "Unreasonable  conduct'*  in 
s.  18  means  conduct  which  amounts  to  some  breach  by  a  tenant 
of  his  obligations  as  such,  or  acts  incompatible  with  the  proper 
management  of  the  estate,  v  Refusal  to  accede  to  an  incrcaM 
of  rent  on  the  agent's  valuation,  small  in  amount,  but  which 
would  have  raised  his  rent  over  £100,  and  have  deprived  him 
of  a  right  to  compensation  under  the  Act,  will  not  preclude  his 
claim.  A  tenant  is  bound  to  maintain,  at  his  own  expen.-ap. 
the  boundary  fences  between  his  landlord's  estate  and  that  of 
the  adjoining  proprietors,  and  is  not  entitled  to  compensation 
in  respect  of  ordinary  expenditure  for  that  purpose.  A  tenant 
is  entitled  to  compensation  for  unexhausted  manure  produced 
by  out-of-door  artificial  feeding,  e.g.,  mill  stuff,  by  which  a 
larger  number  of  cattle  than  the  farm  itself  would  have  other- 
wise supported  were  maintained  on  it.  [This  was  affirmed  on 
appeal  by   Palles,   C.B.]    Bebgin   r.    Caskt 

[L.  8.  and  Cir.  Cas.  VII.  164;  156  note 

122. 88.  3,  4,  IB — Tenancy  from  year  to  year  created 

after  passing  of  the  Act — Improvements  effected  during  prcrious 
tenancy  under  a  lease — Unexhausted  manure — Demand  of  in- 
creased rent — Offer  of  arbitration — Compensation  for  disturb- 
ance— UnrecLSonablc  conduct  of  landlord  and  tenant.]  A 
landlord,  xxpcm  his  having  become  purchaser  of  a  property, 
demanded  "  a  fair  increase  of  rent "  from  a  tenant  on  the  land. 
The  tenant  had  held  under  a  lease,  upon  the  expiration  of 
which  he  was  left  in  possession  under  a  yearly  tenancy,  created 
after  the  passing  of  the  L.  &  T.  Act,  1870,  at  the  former  rent, 
which,  having  regard  to  the  increased  value  of  the  holdinfr. 
was  inadequate.  But  the  landlord  did  not  specify  what  in- 
crease in  rent  he  would  require,  and  the  tenant  refused  to  pay 
any  increase,  but  insisted  on  a  reduction,  and  endeavoured  to 
intunidate  the  landlord.  The  landlord  proposed  to  leave  to 
arbitration,  upon  a  fair  basis,  the  question  by  what  amount 
the  rent  should  be  increased;  but  the  landlord  did  not 
strongly  press  for  arbitration,  and  the  negotiation  was  Ixoken 
off  by  the  tenant  without  sufficient  reajson.  The  tenant  having? 
been  evicted  and  claiming  compensation  for  disturbance  and 
improvements: — Held^  that  the  conduct  of  both  parties  inw 
unreasonable  within  33  &  34  Vie.  o.  46,  s.  18,  and  that  the  tenant 
should  be  allowed  only  the  amount  of  two  years'  rent,  as 
compensation  for  disturbance,  besides  £22  lOs.  for  unexhausted 
manures.  Leonard  v.  Smith  (unreix>rted),  discussed.  Kix- 
nebe  r.  Hall       •  •  -  -       L.  8.  VIII.  150 

123. 88.  3,  4,  18 — Unreasonable  conduct  of  tenant.]    A 

tenant  who  refused  to  sign  any  agreement,  much  less  one 
which  was  not  unreasonable,  is  not  entitled  to  the  full  com- 
pensation.   Dotle  i'.   Waixeb  -       L.  8.  XI.  M.  577 

124. 88.  3,  4,  69,  70— Tenant  for  one  year  certain^ 

Compensation  for  disturbance  and  improvements.]  A  tenant 
for  one  year  certain  is  not  within  the  Act.  (By  ArmstronK. 
Serjeant,  Judge  of  the  Assize.)    Dotle  r.  Thaceabebbt 

[Cir.  Ca8.  XI.  177 

126 88.   3,    4,   70— Judgment  Mortgage   Act,  t.  7.] 

Where  a  claim  wna  made  by  the  pUiintiff  as  statutable 
mortgagee  of  the  interest  of  a  yearly  tenant  in  land,  irho^e 
tenancy  had  been  determined  by  notice  to  quit  (and  eject- 
ment decree  thereon),  subsequent  to  the  date  of  registration 
of  the  judgment  as  a  mortgage,  the  mortgagee  never  having 
been  in  actual  possession: — Heldj  tliat  under  the  operation 
of  section  7  of  13  &  14  Yic,  c.  29  (the  Judgment  Mortgage 
Act),  the  judgment  mortgagee  was  a  tc^anl;  iathe  lands  within 
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the  definition  of  tenant  in  section  70  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1870;  and  as  such,  was  entitled  to 
make  a  claim  under  any  of  the  sections  of  the  latter  Act  applic- 
able to  the  case.    M^Attley  v.  Saundbrson       Ii.  S.  XIV.  17 

lae. Ss.  3,  4,  71 — Compensation  for  disturbance  and 

improremenis.']  The  claimant  held  a  house  situate  in  a  village, 
iif^l  as  a  grocery  shop,  and  eight  acres  of  land  outside  it : — 
Hfldy  that  compensation  could  only  be  given  in  respect  of 
the  land.    Simpson  r.  Barb  -       Ij*  S.  IX.  21  note 

127. Ss.  3, 4, 71 — Comjyensation  for  disturbance  and  itn- 

proremenis — What  constitutes  agricultural  or  pastoral  holding.] 
A  holding,  oonsisting  of  a  dwelling-house  and  17  acres  of  land 
attac4ied,  adjoining  the  town  of  Kenmare,  was  taken  by  a 
tenant,  on  his  being  appointed  rector  of  the  parish,  at  the 
yearly  rent  of  £16  168.— £10  thereof  being  abated  in  oon- 
i«ideration  of  his  keeping  in  order  the  walks  and  hedges, 
which  were  very  ornate  and  extensive.  The  lands  were  worth 
£35  and  the  house  £36  a  year.  The  holding  had  been  occu- 
pied an  a  rectory  by  the  preceding  incumbents,  by  whom  the 
knd  had  been  laid  out  in  grass,  except  five  acres  which  were 
tilled ;  and,  before  that,  had  been  used  as  a  nursery  for  young 
trees.  The  rector  so  becoming  tenant,  with  the  exjiectation 
of  making  the  rent  by  farming,  tilled  four  more  acres,  placed 
!*heep  and  cattle  on  the  land,  and  sold  butter  and  milk 
produce,  but  did  not  realise  a  profit.  He  resided  in  the  house, 
which  was  much  superior  to  that  of  an  ordinary  seventeen 
acre  farm: — Heldt  that  the  tenant  was  not  entitled  to  compen- 
sation for  disturbance  or  improvements,  under  33  k  34 
A'ic,  c.  46.  ss.  3,  4,  as  the  holding  was  not  agricultural  or 
pswtoral  within  see.  7L      M*Cxttchbon  v.  Lansdowne 

[!<.  S.  IX.  20 

123. Ss.  3,  7 — Election — Town  parks — Sub-letting  town 

park*.'\  A  claimant  must  elect  whether  he  will  claim  comx)en- 
fiation  under  section  3  or  section  7.  Where  the  holder  of  land 
originally  let  as  a  town  park  has  ceased  to  reside  in  the  town 
at  the  time  of  the  disturbance,  the  holding  loses  its  character 
of  a  town  park  under  sec.  15.  Where  the  tenant  of  such  a 
holding  sub-lets  it,  the  amount  awarded  by  way  of  compen- 
ration  for  disturbance  will  be  small.     Talbot  v.  Drapes 

[Ii.  S.  V.  143 

129. Ss.  3,  7 — Incoming  payments — Compensation  for 

disturbance.]  Money  paid  to  an  outgoing  tenant  who  became 
bankrupt,  and  for  which  the  incoming  tenant  received  the 
dividend  in  bankruptcy,  is  not  incoming  jtayments.  A  tenant 
of  a  small  holding  suffers  more  from  dispossession,  and  is 
entitled  to  a  greater  number  of  years'  rent  than  a  larger  tenant 
who  get«  oonsiderable  comx)ensation.    M*Coby  v.  Kenaohan 

[I,.  S.  VI.  37 

130. Ss.  3,  13 — Compensation  for  disturbance— Accep- 
tance of  assignee  as  tenant — Deduction  of  rent — Gale  accruing 
hrfore,  and  falling  due  after,  accepted  proposal  for  pur- 
chase— Landlord  and  Tenant  Act^  1860,  s.  52.]  A.  sent  in 
a  proposal  in  October,  1877,  to  B.  for  the  purchase  of  land,  one 
of  the  conditions  of  which  was  that  he  (A.)  was  to  be  entitled 
to  the  gale  of  rent  to  become  due  on  May  following  from 
(\,  the  tenant  of  B.,  which  was  accepted,  and  a  conveyance 
waa  executed  in  January,  1878.  D.  purchased  O.'s  interest  in 
July,  1878,  at  a  sale  under  the  Court: — Keldy  that  A.  was 
entitled  to  the  rent  from  D.  from  Maj',  1877.  (By  Morris,  C.J.) 
BrBKB  r.  Mbagheb         -         -         Cir.  Cas.'  XV.  M.  234 

181. Ss*   3,    15   (1)  —  Compensation  for  disturbance  — 

Demesne  lands — Lands  let  for  temporary  convenience — Irish 
Church  Act,  1S60— Incorporation  of  agreement  with  Irish 
Church  Representative  Body  into  verbal  contract  with  Irish 
Church  Temporalities  Commission."]  Under  an  agreement  dated 
December  4,  1873,  which  was  headed  "Diocese  of  Killaloe 
Demesne  Lands,"  a  tenant  agreed  to  take  from  the  Irish  Church 
Representative  Body  "  part  of  the  demesne  lands  kte  in  the 
po^wesaion  of  the  Lord  Bishop  of  Killaloe,  until  the  1st  of  Novem- 
ber, 1874,"  with  a  clause  against  alienation  or  sub-letting, 
an  undertaking  not  to  convert  into  tilhige  any  part  then  in 
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grass,  and  not  to  commit  any  waste,  and  a  declaration  that  the 
agreement  was  made  for  the  tenant's  tempwary  convenience. 
On  the  expiration  of  that  letting,  the  lands  were  let  from 
year  to  year  to  the  same  tenant,  by  the  Church  Temporalities 
Commissioners,  under  a  parol  agreement,  without  any  expressed 
stipulation  as  to  the  purposes  for  which  the  lands  were  taken  ; 
but  the  Commissioners  were  about  selling  the  lands,  and  the 
appellant  intimated  to  the  Commissioners  that  he  wished  to 
hold  on  as  tenant  till  the  sale  took  place.  The  lands  were 
originally  jjart  of  the  Bishop's  demesne,  but  there  was  a  wall 
separating  them  from  the  rest  of  it  The  Bishop,  after  the 
jiassing  of  the  Irish  Church  Act,  1869,  had  given  up  the  lands 
firstly  above  mentioned  to  the  Church  Representative  Body, 
from  whom  they  passed,  under  the  provisions  of  the  Church 
Act,  to  the  Commissioners  of  the  Church  Temporalities,  the 
Bishop  remaining  in  xx>ssession  of  his  {lalace  and  the  residue  of 
the  demesne  lands: — Held,  that  the  lands  retained  their 
character  of  demesne  lands,  and  as  such  \tiere  within  the  15th  sec. 
of  the  Land  Act,  1870,  and  that  such  a  letting  as  the  present 
was,  from  its  nature^  for  the  purposes  of  temporary  con- 
venience, and  as  such  within  the  15th  sec,  (By  Fitzgerald,  J.) 
Spaioht  v.  Irish  Chuboh  Temporautibs  Commissioners 

[L.  S.  XI.  140;   Cir.  Cas.  XII.  47 

132. Ss.  3,  16  (1)— 2'^Mcii  parks— Waste  land.]  The  mere 

fact  that  the  landlord  calls  land  "  town  parks  "  and  demands  an 
increase  of  rent  for  it,  does  not  constitute  it  a  town  }»rk. 
Portglencme,  with  800  inliabitants,  had  a  fair ;  but  that  does 
not  make  waste  land  near  it  town  parks.    Adams  v.  Jones 

[L.   S.  V.  74 

133. Ss.  3,  16  (1) — Town  park — Compensation  for  dis- 
turbance.] The  tenant  of  a  town  park  is  not  entitled  to  oom- 
Ipensation  for  disturbance  under  the  Act.  Hanlon  v.  Hender- 
son          -  -  -         -  Ii.  S.  IV.  Jf.  861 

134. Ss.  3, 16  (X)—Town  parks— Claim  for  disturbance.] 

Lands  formerly  held  with  a  tenement  in  a  town  of  2,700 
inhabitants,  and  within  the  boundary  of  the  Town  Com- 
missioners' district,  though  never  regarded  as  town  parks 
were  held  town  parks.  (By  Keogh,  J.)  Newtownlima- 
VADT  Union  Guardians  v.  Tyler       Oir.  Cas.  VI.  134 

135, Ss.  3,  16  (1),  1%—Town  parks— Compensation  for 

improvements  and  disturbance — "  Ju^t  and  reasonable  terms 
of  occupation."]  To  constitute  a  town  park  within  the 
meaning  of  the  Act,  the  land  must  have  been  ordinarily  so 
termed,  must  adjoin  a  toAvn  or  city,  have  increased  value  as 
accommodation  land,  and  be  in  the  occupation  of  a  person 
living  in  the  city  or  town.  A  purchaser  in  the  Landed 
Estates  Court  offered  the  tenants,  who  had  been  in  possession 
for  periods  from  17  to  50  years,  and  whose  xents  had  been 
raised  to  the  full  letting  value  three  years  previously,  leases 
for  15  years,  at  rents  increased  so  as  to  realise  5  per  cent,  on 
his  purchase-money.  The  tenants  refused  these  terms:  — 
Held,  that  they  were  entitled  to  compensati3u  (two  years' 
rent)  for  disturbance  and  to  compensation  for  improvements, 
&o.  BoTD  V.  Graham  -  -  -  L.  S.  V.  102 

136. Ss.  8,   18  —  Compensation  for  disturbance — Vn- 

rcasonable  eoTiduet.]  The  tenant  of  a  "  non -residential "  farm, 
who  had  over-meadowed  it,  and  who  allowed  his  rent  to  fall 
into  arrear  year  after  year,  and  paid  it  only  under  legal  pro- 
cess, was:— JTcZd,  disentitled  by  his  conduct  to  any  com- 
pensation for  disturbance.  (By  Deasy,  L.J.)  Bustard  v. 
COLLUM      -----    Oir.  Oas.  XIV.  18 

137. Ss.    3,   18 — Compensation  for  Disturbance — r'«- 

reasonable  conducty  what  constitutes — Refusal  to  pay  increased 
rent — Ejectment — Demise  to  another  tenant  before  claim  heard.] 
Under  the  last  proviso  of  the  18th  section  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  providing  tliat  compensation,  under 
the  3rd  section  shall  be  disallowed,  *'  if  it  shall  appear  to  the 
Court  that  the  landlord  has  been  and  is  willing  to  permit  the 
tenant  to  continue  in  the  occupation  of  his  holding  ujxm  just 
and  reasonable  terms,  and  that  such  terms  have  been  and  are 
unreasonably  refused  by  the  tenant,"  a  tenant  does/ 
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his  claim  to  compensation  for  disturbance,  unless  such  willing- 
ness by  the  landloid  continue,  and  such  refusal  by  the  tenant 
be  persisted  in,  at  the  period  of  the  hearing  of  the  claim. 
Therefore,  if  a  landlord,  who  has  been  willing  to  permit  !his 
tenant  to  continue  in  occupation  upon  reasonable  terms,  which 
have  been  unreasonably  refused  by  the  tenant,  ejects  him,  and 
previous  to  the  hearing  of  the  tenant's  claim  for  compensation 
demises  the  holding  to  another  for  a  term  of  years,  the  right 
of  the  disturbed  tenant  to  compensation  is  not  forfeited  by 
reason  of  such  unreasonable  refusal  per  se ;  but  the  Court  will 
take  into  consideration  any  unreasonable  conduct  of  the  tenant 
prior  to  the  hearing,  affecting  the  matter  in  dispute,  and  may, 
in  the  exercise  of  its  judicial  discretion,  reduce  or  altogether 
disallow  the  claim  accordingly.  Wliat  constitutes  a  reason- 
able demand  by  the  landlord  of  an  increased  rent,  and  a 
reasonable  refusal  by  a  tenant  to  pay  an  increased  rent^ 
considered.      (By  Pallet,  C.B.)     Hatdock  v.  Rtnd 

[Ii.  S.  IX.  7;  Cir.  Cas.  IX.  9 

138. Ss.  3,  70 — Compensation  for  disturbance — Tenant 

in  tail  succeeding  to  estate — Liability  as  "  immediate  landlord  " 
— Unexhausted  manures — Cost  of  drawing — Costs  of  claim.] 
The  party  entitled  in  remainder  after  the  termination  of  an 
estate  for  life  is  an  *'  inunediate  "  landlord  within  the  meaning 
of  the  Landlord  &  Tenant  (Ir.)  Act,  1870,  so  as  to  render  him 
liable  to  compensation  for  disturbance  of  a  tenancy  from  year 
to  year  created  by  the  teniint  for  life.  In  awarding  com- 
liensation  for  unexhausted  manure,  the  Court  will  consider 
the  cost  of  **  drawing  "  the  manure  to  the  farm,  as  well  as  the 
actual  money  price.  The  question  of  costs,  in  the  case  of 
unreasonable  and  extravagant  claims  by  the  tenant,  discussed 
and  considered.      M'Grath  r.  Connolly      -       Ii.  S.  IX.  11 

139, S.  4 — Claim  for  unexhausted  manure — Droppings 

of  cattle — E^eet  of  one  year's  m^adowing.]  A  tenant  of  a 
grazing  farm  brought  in,  for  a  number  of  years,  annually  on 
his  land,  to  feed  his  sheep,  a  small  quantity  of  liay  and  tur- 
nips, and  emi^oyed  men  to  spread  the  droppings,  but  during 
the  last  year  of  his  tenancy  took  a  crop  of  hay  off  the  entire 
farm: — Heldf  that  he  was  not  entitled  to  compensation  for 
unexhausted  manure.  Scmblc,  the  fourth  section  of  the  L.  k 
T.  Act  (Ir.),  1870,  does  not  include  the  case  of  unexhausted 
improvement  produced  by  the  droppings  of  cattle  fed  on  the 
land.  Kelleher  v.  Jackson  (Kane  and  Nolan's  Landlord  and 
Tenant  Acts,  p.  391),  dissented  from.  (By  Whiteside,  O.J.) 
8WESTMAN  V.  Pratt,  Pratt  v.  Swbctuan 

[Ii.  S.  VII.  49;   Cir.  Cas.  VII.  96 

140, S.  ^—Compensation  for  improvements.]    The  im- 

prov^nents  must  be  suitable  to  the  holding  and  calculated  to 
add  to  the  letting  value.  A  claim  for  unnecessary  farm, 
buildings  was  disallowed.      Robertson  r.  Bruce 

[L.  S.  V.  54 

141. S.  4 — Compensation,  for  improvements — Horse  and 

mantuil  labour — Erecting  gates — Making  road — Ploughing  and 
draining  land  —  Unexhausted  manures.]  Compensation  for 
manual  labour  and  horse  labour  will  not  be  allowed  under  a 
claim  for  "improvements"  nor  under  a  claim  for  ** tillages" 
if  done  in  the  ordinary  management  and  cultivation  of  the  farm 
for  the  tenant's  own  benefit.  Under  a  claim  for  permanent 
•*  improvements  "  compensation  will  not  be  allowed  for  keep- 
ing farm  buildings  in  repair,  where  the  lease  under  which  the 
tenant  held  contains  a  covenant  for  keeping  the  demised  pre- 
mises and  all  improvements  on  the  farm  in  good  order  and 
repair.  Compensation  will  be  allowed  for  making  a  road 
through  a  tillage  farm,  but  a  deduction  should  be  made  for  the 
tenant's  enjoyment  of  the  road  during  his  occupation  of  the 
farm.  One-third  was  deducted  in  this  case.  Iron  gates  and 
stone  pillars  were  given  by  the  landlord  to  his  tenant :  — Held, 
tliere  being  no  evidence  of  any  contract  by  the  tenant  to  erect 
them,  that  the  tenant  was  entitled  to  compensation  for  the  ex- 
pense of  erecting  them.  Compensation  for  ploughing  and  clear- 
ing the  land  allowed  where  the  tenant  derived  no  benefit  from 
them  by  reason  of  the  expiration  of  his  lease.  AVhere  the  lease 
contains  no  covenant  preventing  the  tenant  from  selling  the 
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liay,  straw,  or  roots  produced  on  the  farm,  the  tenant  is  entitled 
to  compensation  on  quitting  the  farm  for  unexhausted  farm- 
yard as  well  as  for  artificial  manures.  Trts  v.  Duke  of 
Leinster  -  .  -  .  Ii.  S.  VII.  188 

143. S.  4 — Compensation  for  improvements — Predcerftor 

in  title — Drainojge.]  Under  the  ♦th  section  of  the  L.  and  T. 
(Ir.)  Act,  1870,  the  words  "predecessors  in  title"  signify  a 
succession  of  ownership,  not  a  succession  of  posseesion,  and 
they  give  to  each  person  claiming  by  a  continuous  title  a  ligiit 
^o  inherit  the  claim  of  the  preceding  owner,  and  transmit  thai 
claim  to  those  who  may  follow  him  in  the  chain  of  title.  So, 
wlien  a  middleman  claims,  on  the  expiration  of  his  lease,  for 
improvements  effected  by  his  under  tenants  whose  intereeti 
determined  with  his,  the  middleman  is  not  within  the  meaning 
of  the  ♦th  section  of  the  L.  and  T.  Act,  1870,  their  iiredec«»?or 
in  title,  and  is  not  entitled  to  the  benefit  of  their  improvements 
or  compensation  in  respect  of  such  improvements  against  the 
head  landlord.  Observations  as  to  allowances  for  compenea- 
tion  claimed,  in  respect  of  farm  drainage,  after  ten  years*  bene- 
ficial occupation  of  the  farm.  Townsend  v.  Kino.  Feibt  r. 
King         ...  .  .  .         L.  S.  IX.  60 

143. S.    4  —  Compensation    for  improvements  —  Vntx- 

hausted  manures.]  Compensation  will  not  be  awarded  to  a 
tenant  under  the  L.  and  T.  (Ir.)  Act,  1870,  s.  4,  where,  though 
he  may  have  removed  stones  and  used  sweating  manures,  he  has 
wrongiFuUy  availed  himself  of  the  advantages  of  those  improve- 
ments to  the  landlord's  detriment  and  left  the  land  in  a  bad 
condition.    (By  Morris,  J.)    Downing  r.  Warren 

[Cir.  Cas.  VII.  173 

144. S.    ^—Compensation  for  improvements— Improrc 

ments  made  under  contract  for  valuable  consideration— Bepairs 
to  dwelling-house — Draining  and  fencing  land — Money  ad- 
vanced by  landlord  in  consideration  of  annuity  payable  by 
tenant.]  Upon  the  treaty  for  a  lease  whidi  was  afterward^ 
executed,  it  was  agreed  that  the  tenant  was  to  be  allowed  £16 
provided  he  put  the  house  on  his  holding  into  good  repair. 
Instead  however  of  putting  it  into  merely  tenantable  repair, 
the  tenant  effected  improvements  so  considerable  as  to  com- 
pletely alter  the  character  of  the  house,  but  still  without  ren- 
dering it  unsuitable  for  the  holding.  In  1865  the  landlord,  at 
tlie  tenant*s  request,  expended  £70  in  draining  and  fennnir. 
and  by  deed  so  reciting,  the  tenant,  in  consideration  thereof, 
covenanted  to  pay  the  landlord  an  annuity  of  £3  lOs.  during  tlie 
residue  of  the  term,  which  expired  in  March,  1877  :—Held,  that 
the  tenant  was  not  disentitled  under  sec.  ♦,  proviso  1  (c)  firam 
recovering  compensation  for  the  extra  improvements  effected 
with  respect  to  the  house ;  but  tiiat  he  was  not  entitled  to  com- 
pen.sation  in  respect  of  the  draining  and  fencing.  Watjolb  f. 
Herbert      -  -  -  -  -  L.  S.  XI.  179 

145. S.   4r— Compensation   for  improvements— *' Prtde- 

cessors  in  title  ^—Yearly  tenant  taking  a  lease  for  years  at 
increased  rent.]  A  tenant  from  year  to  year  having  taken  a 
lease  for  years  at  an  increased  rent  (considerably  exweding 
the  value  of  the  land)  -.—Held,  that  his  right  to  compensation, 
under  sec.  4,  for  improvements  effected  by  him  prior  to  his 
becoming  a  lessee  was  not  extinguished.  SemblCt  where  a 
notice  to  quit  is  served  on  a  tenant  from  year  to  year,  but  not 
acted  on,  and  the  tenant  remains  in  possession  as  a  yearly 
tenant,  he  would  not  be  disentitled  to  compensation  for  im- 
provements effected  prior  to  service  of  the  notice.  TayUur  v. 
Wildin  (L.  R.  3,  Eq.  303),  commented  on.  (By  Lawson.  J) 
Murphy  r.  Mahony      -  -  -    Oir.  Cas.  XIV.  87 

146. S.  ^—Compensation  for  improvements—"  Demnne 

lands  " — Covenant  in  lease  to  deliver  up  cU  termination  of 
demise — Appeal.]  A  claimant  can  appeal  from  a  decree  of  the 
Land  Court  in  his  own  favour.  Demesne  lands  are  lands 
within  the  ambit  of  the  demesne  reserved  with  tiie  mansion 
house,  and  used  for  piurposes  of  pleasure,  or  for  pasture,  or 
sometimes  let  to  dairymen,  or  let  during  the  minority  of  the 
owner.  A  tenant  of  demesne  lands  can  claim  compensation 
for  improvements,  but  not  for  di8tur}n£ce,'^aBd  a  covenant  in  a 
Digitized  by  VnVJt 
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lease  to  deliver  up  to  the  landlord  all  buildings  and  improve- 
menU  on  the  lands  at  the  termination  of  the  demise,  does  not 
prewnt  the  tenant  claiming  it.  (By  Fitzgerald,  J.)  Hill  v. 
Anthdc  -  Ii.  S.  V.  67;   Cir.  Cas.  V.  70 

147. S.  4 — Lease — Assignment — Assignee  purchasing  fee 

^MergerJ]  F.,  a  lessee  for  lives,  in  1857,  leased  the  lands  to 
B.  for  the  same  lives,  but  at  a  higher  rent.  B.'s  assignee  sub- 
sequently assigned  all  his  interest  to  the  owner  of  the  rever- 
sion in  fee: — Held,  that  the  lease  to  B.  (being  made  before 
the  L.  &  T.  Act,  1860)  operated  as  an  assignment,  and  not  as 
and  under-lease;  that  F.  was,  therefore,  not  tenant  to  B.'s 
Msignee  and  could  not  claim  compensation  under  the  L.  &  T. 
Act,  1870,  for  permanent  building  erected  by  him  (F.) 
Fratne  v.  Bbtan  -  -  -  Ii.  S.  VII.  201 

148. S.  4 — Lease  made  before  the  passing  of  the  Act— 

Conditioned  covenant  by  the  lessor  to  alloio  for  limited  improve- 
ments—Condition  not  fulfilled^]  O.  held  under  a  lease  for  his 
life,  or  31  years,  nuide  before  the  jmssing  of  the  L.  &  T.  Act, 
1870,  and  containing  a  covenant  by  the  lessor  that  he  would, 
on  the  expiration  of  the  lease,  allow  for  such  permanent  and 
sabiitantial  improvements,  to  the  value  of  '£500,  as  should  be 
made  with  his  previous  consent,  to  be  endorsed  on  the  lease, 
**and  not  otherwise."  No  such  consent  was  ever  obtained: — 
Eeid  (reversing  the  decision  of  the  Chairman),  that  the  cove- 
nant did  not  exclude  the  operation  of  the  Act,  so  as  to  deprive 
O.'g  assignee  of  his  statuable  right  to  compensation.  (By 
Battersby,  Q.C.,  Judge  of  Assize.)    O'Meara  v.  Trant 

[Cir.  Cas.  IX.  74 
149. S.  4 — Lease  for  lives  reneufdble  for  ever — Compen- 
sation for  improvements  —  Head  landlord  not  liable  for  — 
Measure  of  compensation,]  The  word  ** landlord"  in  the 
4th  section  of  the  Landlord  and  Tenant  (Ir.)  Act,  1870,  is  not 
restricted  in  its  meaning  to  the  immediate  landlord;  and, 
therefore,  where  a  lessee  for  lives  renewable  for  ever  forfeited 
his  interest  by  reason  of  his  omitting  to  renew: — Held,  that 
hia  sub-tenant  was  entitled  to  chiim  compensation  for  im- 
provements from  the  head  landlord.  In  estimating  the 
measure  of  improvements,  the  amount  of  wear  and  tear  is  to 
be  deducted,  not  from  their  present  cost,  but  from  the  actual 
ojtiay  by  the  tenant.    Cohebfobd  r.  Sawrkt 

[Ii.  S.  VIII.  26 

160. 8.  4,  8ub-8. 1  (c) — Compensation  for  improvements 

^Continuity  in  title — Valuable  consideration  for  improve- 
ments.'] The  purchaser  at  a  sheriff's  sale  of  the  interest 
in  lands,  held  under  a  lease  made  in  1832,  for  a  term  of  years, 
eight  of  which  were  unexpired,  entered  in  1854-  into  a  new 
lease  of  the  same  lands  for  a  term  of  12  years,  to  commence 
from  1862  (the  date  at  which  the  old  lease  would  expire),  at 
tn  increased  rent,  payable  from  1854.  The  lease  of  1832  con- 
tained a  covenant  by  the  lessee  to  expend  £100  in  building  a 
dwelling-house,  under  a  penalty  of  £50:— ffrfd,  that  there 
was  a  Ix-eak  in  the  continuity  of  title  in  1854,  and  compensa- 
tion was  not  payable  in  respect  of  improvements  made  prior 
to  that  date,  and  that  the  covenant  to  build  was  u  contract 
entered  into  for  valuable  consideration,  excluding  the  right 
to  compensation  under  sec.  4,  sub-sec.  1  (o.)  of  the  L.  &  T. 
Act,  1870,  in  respect  of  the  dwelling-house.  Milukin  v, 
Habdt  -  -  -  -  -   Ii.  S.  IX.  79 

lfil»  — •  Sb»  4,  9 — Disturbance^  what  constitutes — Ejects 
ment  for  non-payment  of  rent.]  Where  a  claim  for  compensa- 
tion for  improvements,  and  for  incoming  payment  made  by  a 
tenant,  who  had  been  dispossessed  under  an  ejectment  decree  for 
non-xiayment  of  on«  and  a-half  years*  rent,  accruing  within 
three  years,  and  who  had  been  offered  permission  to  sell  his 
tenant-right  interest,  was  disputed  by  the  landlord  on  the 
ground  that  there  had  been  no  "disturbance,"  within  the 
oonteinplatioa  of  the  Act ;  and  where,  in  the  necessary  absence 
from  illness  of  the  respondent  on  the  hearing  of  the  appeal, 
evidence  of  permission  to  sell  could  not  then  be  given  vivd 
voce: — Held,  that  there  had  not  been  a  disturbance  under 
sec  9,  and  that  the  tenant  ^-as  not  entitled  to  compensation. 
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Held,  further,  that  an  entry  in  the  County  Court  Judge's 
book,  in  his  own  writing,  that  evidence  of  permission  to  sell 
had  been  given  before  liim  by  the  respondent,  in  the  presence 
of  the  claimant,  was  conclusive,  in  .the  necessary  absence  of 
the  respondent  at  the  hearing  of  the  appeaL  (By  Lawson,  J.) 
Cassidt  v.  Richardson     Ii.  S.  XV.  13 ;  Cir.  Cas.  XV.  42 

162 Sfl.  4,  9, 16— Land  Law  {Ireland)  Act,  1881,  »«.  (1), 

(2),  (3),  (8),  (11),  13 — Claim  for  eompensetfion  for  improvements 
by,  tenant  evicted  for  non-payment  of  rent.]  A  tenant  ejected 
for  non-payment  of  rent  who  neglects  to  avail  himself  of  the 
power  of  sale,  conferred  on  him  by  the  Act  of  1881,  forfeits  his 
claim  in  respect  of  compensation  for  improvements.  Btrnb  v. 
Williamson         ....  Ii.   S.  XXIII.  86 

153. Ss.  4,  11— Compensation  for  disturbance— Pre- 
decessor in  title— Temporary  convenience.]  Where  a  lease  ex- 
pired in  1867,  under  which  the  tenant  held  his  land,  and  under 
which  his  father  had  held  before  him,  and  a  new  agreement  was 
entered  into  with  the  landlord,  the  tenant  cannot  claim  com- 
pensation for  improvements  executed  by  his  father,  the  latter 
not  being  his  predecessor  in  title.  An  agreement  on  the  expira- 
tion of  a  lease  to  hold  for  one  year  certain,  under  which  the 
tenant  was  allowed  to  remain  in  jxxssession,  is  not  a  letting 
for  the  "temporary  convenience"  of  landlord  or  tenant. 
Principles  explained  by  which  the  amount  of  compensation 
for  disturbance  is  to  be  ascertained.  Affirmed  (Mi  appeal.  (By 
Fitzgerald,  J.)    Darbaoh  r.  Murdock 

[Ii.  S.  V.  38 ;  Cir.  Cas.  V.  69 

164. Ss.  4, 11,  70— Permanent  buildings— Sub-leases  by 

tenant— Claim  for  compensation.]  A  lessee  for  lives  having 
erected  permanent  buildings  upon  his  holding,  his  successors 
in  title  sub-let  separate  portions  thereof  to  D.  and  W.,  each 
portion  sub-let  containing  part  of  the  permanent  buildings:  — 
Held  (reversing  the  decision  of  the  Cliairman),  that  they  had 
not  lost  their  right  to  compensation  for  those  permanent  build- 
ings, and  that  such  compensation  could  not  liave  been  awarded 
to  the  sub-lessees.  (By  Battersby,  Q.O.,  Judge  of  Assiee.) 
GoroH  V.  Williamson  -  -  Cir.  Cas.  IX.  169 

165. Ss.  4,  70— Construction— Improvements — Compen- 
sation in  respect  of — Unexhausted  manures — Meaning  of— Im- 
provements made  in  pursuance  of  contract  for  valuable  con- 
sideration.] A.,  quitting  in  1880,  a  holding  held  by  him 
under  an  agreement  dated  2nd  June,  1865,  by  which  he  wa« 
bound  to  consume  on  the  premises  all  hay  mowed  therefrom, 
having  during  his  tenancy  fed  cattle  on  the  hay,  but  never 
having  consumed  any  hay  on  the  lands  except  what  was  grown 
thereon,  and  not  having  artificially  manured  the  lands  since 
1870,  claimed  under  the  provisions  of  the  Act  compensation 
for  unexhausted  manures  in  the  nature  of  the  droppings  of 
cattle: — Held  (1),  that  these  improvements  were  excepted  from 
compensation  under  the  provisions  of  the  4th  section,  inasmuch 
as  they  were  made  in  pursuance  of  a  contract  entered  into  for 
valuable  consideration  therefor,  because  A.,  being  bound  by 
the  terms  of  the  agreement  to  consume  on  the  land  all  hay 
which  should  be  mowed  off  it,  could  only  do  so  by  giving  such 
hay  to  the  cattle  on  the  lands.  Held  (2)  (following  Battersby  v. 
JJarnley,  XI.  M.  283),  that  a  tenant,  in  order  to  entitle  himself 
to  comi)ensation  for  unexhausted  manure,  must  prove  these 
manures  to  be  still  unexhausted,  and  not  a  mere  genleral  improved 
value  of  the  lands  during  his  holding.  Held  (3),  that  a  tenant 
is  not  entitled  to  compensation  for  unexhausted  manures  in  the 
nature  of  droppings  of  cattle  not  jiroduoed  by  artificial  food, 
or  food  brought  in  upon  the  land,  where  no  greater  number  of 
cattle  had  been  fed  than  the  land  could  properly  maintain. 
(By  Ormsby,  J.)    Lrinsteb  v.  Cookk        Cir.  Cas.  XV.  66 

166. Ss.  4,  70— General  improved  value  of  the  farm,] 

The  Court  cannot  give  compensation  for  the  estimated  increased 
letting  value  caused  by  good  farming,  high  manuring  and 
laying  down  in  grass  10  or  15  years  before  the  claim.  (By 
Morris,  C.J.)    Battbb.^bt  v.   Dabxlet 

[Cir.  Cas.  X]^  M.  288 
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167. S.  6—Predeee8tor  in  tiilc—Itegittratxon  of  improve- 
ments,'] What  should  be  registered  under  section  6  of  the  Land 
Act  are  the  specific  improTements  proved  to  have  been  executed 
by  the  landlord  or  the  tenant  and  not  their  original  cost,  or  their 
value  at  the  time  of  the  registiy.  The  tenant  has  a  right  to 
have  all  the  improvements  made  by  himself  or  his  predecessora 
in  title  specified  in  the  schedule,  although  he  may  not  be 
entitled  to  compensation  in  respect  of  them  on  quitting  his 
holding.  "  Predecessors  in  title  "  in  section  6  mean  the  claimant 
and  those  holding  previous  to  him  under  the  existing  lease.  A 
tenant  holding  under  lease  is  not  entitled  to  register  improve- 
ments made  by  him  on  the  lands  prior  to  the  making  of  the 
lease.    Holt  r.  Habbebton 

[Ii.  S.  V.  141;  Ii.  C.  B.  VI.  1 

168. S.  6 — Registration  of  improvements.']  An  applica- 
tion to  file  a  schedule  of  improvements  in  the  Landed  Estates 
Court,  pursuant  to  s.  6  of  the  Landlord  and  Tenant  (Ir.)  Act, 
1870,  was  granted,  although  the  Judges  of  the  Court  for  Land 
Oases  Reserved  had  not  framed  rules  to  reg^nlate  the  form  of 
procedure  to  be  adopted  in  such  cases,  the  Judge  intimating  his 
intention  to  acquaint  the  applicant  with  any  modification 
effected  by  the  rules  when  framed.    He  Nksbitt's  Estate 

[Ii.  E.  C.  VII.  64 

169. Ss.  6,  70 — Ilcffistration  of  improv€m€nt8 — Suitable- 
ness of  improvements.]  Improvements  to  be  registered  within 
sec.  6  of  the  Landlord  and  Tenant  (Ireland)  Act,  1870,  must 
consist,  as  defined  by  sec.  70,  of  works  which  add  to  the  letting 
vahie  of  the  holding,  and  are  suitable  to  it.  A  dwelling-house 
was  erected,  at  a  cost  of  £1,400,  on  a  farm  of  70  acres,  held 
under  a  lease  for  lives ;  other  improvements  were  also  executed, 
the  value  of  which,  taken  together  with  that  of  the  dwelling- 
house,  came  to  £1,800.  Ten  years  afterwards,  the  lessee  assigned 
the  premises,  getting  £500  fine  and  reserving  a  profit  rent  of 
£40  a  year.  It  appearing  that  the  dwelling-house  was  rather 
suited  as  a  villa  residence  than  as  a  farm-house  of  the  ordinary 
class  on  such  holding,  and  that  the  increase  in  the  value  of  the 
holding  would  be  disproportionate  to  the  expenditure: — Heldf 
that  a  claim  under  33  8c  34  Vic,  c.  46,  s.  6,  to  register  the 
dwelling-house  as  an  improvement  should  be  disallowed.  (By 
O'Brien,  J.)    Connob  v.  Swestuan      Cir.  Cas.  VIII.  103 

180. 88.  8|  71 — Holding  agricultural  or  pastoral—Regis- 
tration of  improvements—Suitableness  of  improvements.]  No 
inflexible  rule  can  be  laid  down  in  determining  whether  a  hold- 
ing is  agrioultural  or  pastoral,  within  the  contemplation  of  the 
71st  section  of  the  Land  Act.  Each  case  must  be  determined 
on  its  own  Bi)ecial  circumstances,  having  regard  io  the  nature 
and  extent  of  the  property,  the  object  with  which  the  tenancy 
commenced,  and  the  use  which  was  made  of  the  holding.  Where 
a  tenant  claiming  to  register  improvements  had  taken  a  house 
with  eight  acres  of  land  attached  to  it  as  a  residence,  not  in- 
tending to  employ  the  eight  acres  except  as  ancillary  to  that 
purpose,  and  for  the  beneficial  and  ornamental  use  of  the  house 
as  such,  the  claim  was  disallowed.  It  is  the  duty  of  the  Judge 
before  whom  the  claim  to  register  improvements  is  made,  and 
he  has  authority,  to  inquire  whether  they  were  suitable  to  the 
holding.  The  claimant  is  not  entitled  as  of  right  to  an  order  to 
register  all  the  improvements  admitted  to  have  been  made  by 
liim.    Cabb  v.  NuNN 

[Cir.  Cas.  VI.  168;  L.  C.  B.  VII.  28 

181. S.    7 — Compensation   in    respect    of   payment    to 

incoming  tenant — Tenancy  determined  by  a  notice  to  quit—Oft tr 
of  permission  to  sell  good-will  to  incoming  tenant — Reasonable 
terms— Increased  rent.]  A  landlord  who  serves  a  notice  to 
quit  can  bar  the  tenant  from  compensation  for  an  incoming 
payment  under  section  7  by  offering  him  permission  to  sell  his 
good-will  to  an  incoming  tenant  on  reasonable  terms.  But 
where  the  notice  was  not  reasonable  the  tenant  was  held 
entitled  to  compensation.    Babby  v.  Kenmabe 

[C.  A.  XV.  JI.  118 

182. S.  8 — Ejectment  for  non-payment  of  rent — Writ  of 

restitution — Order  of  reference— Costs— Land   Law   (Ireland) 
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Act,  1881,  s.  51.]  Under  the  ordinary  form  of  order  of  ^efe^ 
ence  to  the  Master  in  applications  for  redemption  by  a  tenant 
evioted  for  non-payment  of  rent,  the  landlord  cannot  be 
charged  with  the  full  value  of  the  crops  on  the  lands  at  date 
of  eviction.  Judgment  of  Palles,  0.  B.,  in  Russell  v.  Moore 
(XV.  M.  139,  8  L.  R.  Tr.  332),  questioned.  Costs  of  inquiry 
refused,  rent  being  under  £100  -per  annum.  Costs  of  motioa 
to  confirm  Master's  finding  granted.    Chbsteb  v.  Fabbsll 

[O.  P.  D.  XVII.  73 

183. S.     9 — Disturbance — Measure    of    compensation.] 

The  maximum  amount  will  not  be  allowed  as  compensation 
for  disturbance  where  the  claimant  has  not  resided  on  the 
holding.      Maouibe  r.   Clinton  -  L.  S.  VI.  88 

184. S.     18 — Capricious     eviction — Yearly     tenancy^ 

Landlord's  consent  to  assignment — Costs.]  A  tenant  from  ytar 
to  year  sold  her  interest  in  the  land  for  £500  to  B.,  who  would 
have  been  a  suitable  tenant.  The  sale  took  place,  and  the  pur- 
chase-money was  paid,  with  the  knowledge  of  the  landlord's 
agent,  who  made  no  objection  to  the  assignment.  The  land- 
lord, finding  by  the  transaction  that  the  land  was  of  more 
value  than  it  was  let  for,  then  sold  it  himself  for  £500  to 
another  purchaser,  and  in  order  to  secure  to  himiself  the  money 
advantage  so  obtained,  subsequently  evicted  B. : — Held,  that 
the  landlord's  conduct  was  unreasonable,  and  the  evictions 
capricious;  and  that  the  maximum  amount  of  compenation 
for  disturbance  should  be  awarded.  Where  a  claim  and  eet- 
ofif  are  extravagant  in  amount,  no  costa  will  be  given  to  either 
party.    (By  Fitzgerald,  J.)    Mubpht  r.  Deakb 

[Cir.  Caa.  X.  149 

186. S.  13 — Compensation  for  disturbance— Custom  of 

estate  against  CLSsignment — Claim  by  tenant's  assignees  in  insol- 
vency— Election  by  assignees,  what  eonstUuies.]  Where  a  yearly 
tenant  of  a  farm  subject  to  a  custom  prohibiting  assignment 
without  the  landlord's  consent  files  a  petition  to  be  dischariged 
as  an  insolvent  debtor,  the  vesting  of  the  tenancy  in  the 
assignees  (electing  to  take  same  under  the  insolvency)  is 
tantamount  to  a  voluntary  act  of  assignment  by  the  tenant, 
Tlie  landlord  is  reasonably  entitled  to  refuse  to  accept  the 
assignees  as  tenants,  and  the  assignees  will  not  be  entitled 
under  the  Landlord  &  Tenant  Act,  1870,  section  13,  to  com- 
pensation for  disturbance  by  the  landlord.  James  r.  Earl  of 
KOS8E -  L.  8.  VII.  12 

188. S.  13— C/flim  for  disturbance— Sheriff's  assignnaU.] 

An  assignment  by  the  Sheriff  under  an  execution  is  within  the 
operation  of  the  13th  sea  of  the  L.  &  T.  (Ir.)  Act,  1870.  (By 
Fitzgerald,  B.)    LoroHNANB  r.  Chabtebis 

[Cir.  Caa.  VII.  184 

187. Ss.  13  (3),  16   (1)— Disturbing  landlord— Asiign- 

mcnt — Reasonable  refusal  to  accept  assignee — Tovm  parks  vkat 
constitutes.]  A  notice  to  quit  having  been  served  on  a  tenant 
before  its  expiration,  D.  purchased  the  landlord's  interest,  and 
in  due  time  joined  with  him  in  bringing  an  ejectment:— '2^^2(2, 
to  be  a  disturbing  landlord,  within  the  meaning  of  the  L.  &  T. 
(ir.)  Act,  1870.  A  refusal  to  accept  as  tenant  a  solvent  and 
perfectly  respectable  assignee  on  the  ground  that  the  assign- 
ment was  made  without  any  previous  communication  with  the 
landlord,  is  not  a  *'  reasonable  refusal  "  within  the  meaning  of 
sec.  13,  sub-sec  3.  The  question  of  what  constitutes  a  town 
park  is  not  to  be  decided  conclusively  by  the  vicinity  of  the 
land  to  a  civio  boundary-line,  when  such  line  stretches  Icyond 
inhabited  regions;  therefore,  where  an  ordinary  thatched 
house,  with  two  large  four-acre  fields,  and  two  smaller  onw. 
containing  all  the  elements  of  an  ordinary  farm,  were  situate 
outside  the  civic  boundary-line  (which  was  marked  on  th?» 
outer  wall  of  the  farm-house,  at  its  nearest  pouit  to  the  city), 
having  in  all  respects  the  same  general  appearance  as  to  the 
quality  of  the  soil,  crops,  hedgerows,  &c.,  as  the  more  distant 
fields  for  two  miles  along  the  road,  and  such  house  having  been 
always  resided  in  by  the  former  tenant  (a  shop  assistant  iu 
the  city),  and  though  not  resided  in  by  the  claimant,  the  land 
having  been  farmed  by  him  in  the  ofdinary  niannex)i:^i7f/i/, 
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not  to  be  town  park  within  the  meaniDg  of  section  15.     Taylor 
V.  Dowden  (VIII.  83),  approved.      Walsh  v.  Dunnb 

[Ii.  S.  IX.  160 

168. -> — S.  14  —  Compensation  for  disturbanee.']  The 
"rigui"  by  reason  of  the  persistent  exercise  of  which  by  a 
teoanty  contrary  to  express  or  implied  agreement,  eviction  by 
the  landlord  is,  by  the  14th  section  of  the  L.  and  T.  (Ir.) 
Act,  1870,  declared  not  to  be  a  disturbance,  does  not  mean  or 
include  any  particular  mode  of  tillage,  cultivation,  or  uses  of 
the  farm  (such  as  meadowing),  but  a  *'  right "  irrespectiTe  cf 
either  tillage,  cultivation,  or  users,  such  as  right  of  way,  of 
turfaaxy,  of  killing  game,  &c.,  ko,  (By  Fitzgerald,  B.). 
HrTcniNSON  r.   Middleton  -         Cir.  Cas.  VII.  183 

169. Ss.  14,  IB— Ulster  eustomr^-Cutting  timber  without 

landlord't  eoMeni.'\  Waste,  by  a  tenant  in  cutting  down 
timber  without  the  landlord's  consent,  was  held  not  to  be  a 
forfeiture  of  the  tenant-right,  but  to  affect  the  amount  fo  be 
awarded  under  the  custom.  (By  Battersby,  Q.C.,  Judge  of 
Assize).     Algeo  r.  LoBD  Leitrim       -        Cir.  Cas.  X.  168 

170. S.  16  (1) — Pasture  holding — Compensation  for  dis- 
turbanee— Non-rcsidenee  of  claimant  upon  holding.^  The 
exception  in  sec,  15  (sub-sec.  1)  of  holdings  "  let  to  be  used 
wholly  or  mainly  for  the  purjxjee  of  pasture "  does  not  apply 
to  a  holding  which  the  tenant  may  farm  in  whatever  way  he 
pleases,  although,  as  a  matter  of  fact,  it  may  be  used  as  a  pas- 
ture farm.  The  amount  of  compensation  for  disturbance  is  in 
the  discreticm  of  the  Court,  which  will  take  into  consideration 
the  existence  of  negotiations  for  the  surrender  of  a  portion 
of  the  holding,  and  the  fact  that  the  tenant  does  not  reside 
on  the  holding.       0*Bbibn  r.  Rae  -  Ii.  S.  V.  86 

171. S.  16  {!)— Pasture — Compensation  for  disturbance- 
Lands  let  for  purpose  of  pasture — Xew  contract  of  tenancy-^ 
Effect  of  letter  written  by  tenant  to  landlord.]  Where  an 
original  tenancy  from  year  to  year  existed  without  any  stipu- 
btion,  written  or  verbal,  as  to  the  lands  being  used  for 
pasture,  and  the  tenant,  after  notice  to  quit  had  been  served 
on  him,  wrote  to  the  landlord  agreeing  to  give  him  up  posses* 
Kion  of  the  lands  and  take  them  again  at  a  certain  rent,  and 
a^^reeing  not  to  till  or  meadow  any  of  the  land  except  a  certain 
.'mall  iwrtion,  this  was  held  to  create  a  new  tenancy  with  an 
afo^ment  to  use  the  land  mainly  for  the  purpose  of  pasture, 
and,  as  such,  falling  within  the  exemption  from  the  right  to 
recover  compensation  enacted  by  s.  15  of  the  Land  Act  ol 
1870.      Bbown   v.   Standish  -  Ii.   S.    XII.   86 

172. 8.  15  (1) — Town  parks — Compensation  for  disturb- 
ance—Amendment.] In  order  to  patisfy  the  requirements  of 
sec.  15,  sub-sec.  1,  of  the  L.  and  T.  (Ir.)  Act  1870,  the  land 
which  bears  an  increased  value  must  be  held  by  the  occu- 
pant of  a  town  for  the  accommodation  of  his  residence  in  the 
town.  n.  was  tenant  of  a  field  near  C,  on  which  he  was  in 
the  habit  of  resting  his  cattle  while  transferring  them  to  and 
from  his  other  farms,  and  when  sending  them  by  rail,  there  being 
a  railway  station  at  C.  The  situation  of  the  land  thus  rendered 
it  very  valuable  to  him.  He  resided  in  0. : — Held,  that  assu- 
ming C.  to  be  a  town,  the  field  could  not  be  considered  as 
coming  under  the  provisions  of  section  15,  sub-sec.  1,  of  the 
L.  and  T.  Act,  1870,  so  as  to  disentitle  H.  to  compensation 
for  disturbance.  H.  claimed  and  was  allowed  by  the  Chair- 
man a  sum  equal  to  seven  years*  rent  as  comi)ensation  for 
disturbance;  the  landlord  having  appealed:— jffc/rf,  that  H. 
could  not  amend  his  claim  by  reducing  it  to  five  years,  in 
order  also  to  entitle  him  to  claim  compensation  for  improve- 
ments.   (By  Fitzgerald,  B.)    Lord  Dunaily  r.  Hodgins 

[Cir.  Cas.  VII.  181 

173. 8.  15  (1) — Town  parks — Compensation  for  dis- 
turbance— Unreasonable  conduct.]  In  onler  to  satisfy  the  re- 
quirements of  sec.  15,  sub-sec.  1,  of  the  L.  and  T.  (Ir.)  Act, 
1870,  the  Ifoid  which  has  an  increased  value  as  accommo- 
dation land  must  be  held  by  a  resident  in  a  town  for  the 
ai-(v)mniodation  of  his  town  house.    A  landlord,  for  the  pur- 
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pose  of  repairing  a  mill  weir  adjoining  his  tenant's  land, 
raised  earth  and  gravel  from  a  field  of  the  tenant,  oflferiug  to 
pay  compensation  for  the  trespass.  The  tenant,  however, 
brought  an  action  against  the  landlord,  which  was  left  to 
arbitration,  and  resulted  in  an  award  of  heavy  damages  for 
the  mere  surface  trespass,  the  landlord  also  being  subjected  to 
the  costs  of  the  litigation.  Contemplating  that  it  would  again 
become  necessary  to  raise  earth  and  gravel  in  a  like  manner, 
for  a  simihir  purpose,  and  apprehending  that  the  incidental 
trespass  to  the  surface  of  the  tenant's  land  would  be  again 
made  the  subject  of  litigation,  instead  of  having  any  damages 
assessed  by  a  less  expensive  process,  the  landlord  served  a 
notice  to  quit,  and  brought  an  ejectment  against  the  tenant : 
—Held,  that  the  conduct  of  the  tenant  was  vexatious,  and 
that  the  amount  awarded  him  in  the  action  should  be 
taken  into  consideration  in  estimating  his  compensation  for 
disturbance;  and  that  the  conduct  of  the  landlord  was  not 
unreasonable  nor  was  the  eviction  capricious.  Tatlob  v, 
Dowden  -  -  .  i,.  s.  VIII.  88 

^'^^*  • S.  15  {l)—Town  park,  what  constitutes — Boundaries 

of  township.]  Where  a  township  has  been  placed  under  the 
provisions  of  the  Towns  Improvement  Act,  its  boundaries  as 
defined  for  the  purposes  thereof  are  to  be  considered  as  the 
limits  of  the  town  in  determining  whether  lands  are  "  adjoining 
or  near  "  to  such  town,  in  order  to  be  deemed  town  parks  within 
the  L.  &  T.  Act,  1870,  s.  15.    M'Redmond  v.  Rosse 

[Ii.  S.  IX.  87 

175. 8. 15  (1)— roirn  park,  what  constitutes.]    R.  held  a 

farm  situated  a  little  more  than  a  mile  from  a  town  in  which 
he  resided.  The  rent  was  not  above  the  usual  letting  value  of 
the  land,  which  was  cultivated  as  an  ordinary  agricultural 
farm,  but  the  land  had  been  leased  with  a  dwelling  house  in 
the  town  of  Gorey  for  a  long  term,  as  had  been  done  in  other 
instances  on  the  estate  as  appiu^nant  to  the  house,  in  order 
to  encourage  building  in  the  town  i—Held,  that  the  land  waa 
not  town  park  within  the  meaning  of  the  15th  section  of  the 
L.  &  T.  (Ir.)  Act,  1870.    (By  Dowse,  B.)    Reillt  v.  Dotlb 

[Cir.  Cas.  VIII.  809 

176. 8. 15  {l)—Town  parks — Compensation  for  disturb' 

ance — Improvements.]  Proximity  to  a  town,  high  rent,  and 
the  fact  of  the  tenant  living  in  the  town,  are  not  conclusive 
as  to  a  holding  being  a  "town  park."  In  the  absence  of  a 
claim  for  improvements  the  Court  will,  in  estimating  the  amount 
of  comx)ensation  for  disturbance,  ttdce  into  account  the  fact 
of  the  tenant  having  improved  the  holding.  Fobstths  r. 
Dabbt  -  -  -  Ii.    8.   V.   35 

177. S.  15  {l)—Town  parks— Costs.]  Lands  situate  near 

a  town  occupied  by  a  tenant  residing  in  the  town,  and  bearing 
an  increased  value  as  accommodation  lands,  though  not  locally 
called  or  known  as  town  parks,  are  town  parks  within  the 
meaning  of  the  L.  k.  T.  Act,  1870,  ecc.  15.  Costs  allowed  to 
the  tenant  where  the  landlord  disputes  the  claim  and  every 
part  thereof,  although  the  amount  of  the  set-off  exceeds  the 
amoimt  allowed  as  compensation.    Stanley  r.  Hsnrt 

[Ii.  8.  X.  72 

178. 8. 15  (1) — Town  parks — Land  let  as  accommodation 

to  trader  living  in  a  town.]  Land  let  to  a  brewer  living  in  a 
neighbouring  town  for  accommodation  of  his  horses  is  a  town 
park,  irresx)eotive  of  the  amount  of  rent  or  the  extent  of  the 
holding.       Saul  r.  Keowk  •  -  L.  8.  V.   85 

179. 8.   15   {2)  —  Jient    payable   in  cash    or   labour.] 

Holding,  which  the  tenant  holds  with  the  option  of  paying 
in  cash  or  labour,  does  not  come  within  the  exception  in 
sec.  15.     MoLONT  V.  Garbiht  -  -  Ii.  8.  V.  15 

180. 8s.  15, 58 — Lessee  continuing  as  tenant  from  year  to 

year — Presumed   commencement    of   yearly   tenancy — Tenancy 

commencing  in  March — Notice  to  quit  for  the  last  gale  day  of 

the  calendar  year.]    The  58th  sec  of  the  L.  and  T.  (Ir.)  Act, 

1.870,  is  retrospective  in  its  operation.    That  sec.  is  not  affected 

by  sec.  15,  which  applies  only  to  oases  of  cGmi)en8atioj  for  dis-  j 

turbance.     After   the  termination   of  a^ease  cmmencing  in"\(T|(> 
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Maroh,  the  lessee  oontinued  to  hold  as  tenant  from  year  to 
year,  but  at  a  different  rent: — Held,  that  the  tenancy  from 
year  to  year  should  be  taken  to  have  commenced  in  March. 
In  order  to  determine  a  tenancy  from  year  to  year,  commen- 
cing in  March,  a  six  months'  notice  to  quit  served  from  the  last 
gale  day  of  the  calendar  year  is,  under  the  58th  sec.  of  the 
L.  and  T.  (Ir.)  Act,  1870,  a  proper  and  sufficient  one  in  the 
absence  of  agreement  to  the  contrary.      Dunnk  v.  McDonald 

[Ii.  S.  IX.  40 

181. Ss.  16  (1),  70^  Demesne  lands— Claim  for  dis- 
turbance and  improvements  —  Estoppel  —  Costs.]  The  term 
"  demesne  land/'  as  used  in  the  15th  section  of  the  33  k  34 
Vic,  c.  46,  should  receive  a  ix>pular  rather  than  a  technical 
description,  and  it  signifies  not  the  terra  dominicales  of  the 
feudal  system,  but  lands  occupied  with  a  mansion  house,  and 
used  in  connection  with  it  by  the  owner  for  tlie  jiurpose  of 
residence  and  personal  enjoyment.  Agricultural  operations 
which  would  be  deemed  "  improvements  **  within  the  meaning 
of  the  70th  section  of  the  Act,  if  expended  on  ordinary  agri- 
cultural holdings,  are  not  necessarily  *'  improvements  "  if  they 
are  exnended  on  **  demesne  land,"  and  there  is  no  evidence  to 
show  that  the  letting  value  of  the  lands  as  a  demesne  was 
increased,  although  they  may  improve  its  agricultural  value. 
When  the  claim  was  for  £240  for  disturbance,  and  £204  for 
improvements,  and  nothing  was  allowed  on  the  former  ani  £50 
on  the  latter  claim,  the  claimant  had  to  bear  his  costs. 
Irwin  v,  Buchanan        -  •  -  -    Ii.  S.  X.  32 

182. S.  IB— Rides  4,   1Z— Power  to   enlarge  time  for 

serving  notice  of  claim.]  The  claimant  was  served  with  a 
writ  of  summons  to  recover  i>osse88ion  of  certain  lands  for 
non-payment  of  one  and  a  half  years'  arrears  of  rent,  and 
judgment  was  marked  in  default  of  appearance.  The  usual 
statutory  notice  under  the  Land  Law  (Ireland)  Act,  1H37, 
was  posted  on  the  4th  March,  1892,  and  on  the  24th  August, 
1892,  the  claimant  alleged  that  the  amount  of  the  rent  was 
tendered  to  the  resyxindent,  but  this  was  refused,  as  no  costs 
were  tendered.  The  respondent,  however,  denied  that  a 
tender  was  made  at  any  time.  On  the  26th  August,  1892,  the 
claimant  sent  postal  orders  for  the  amount  in  a  letter  directed 
to  the  "  Clerk  of  the  Queen's  Bench,"  but  they  were  returned 
by  the  officer  on  the  29th  August,  1892,  and  on  the  8th  of 
Sept.,  1892,  a  notice  of  motion  to  apply  for  a  writ  of  restitu- 
tion was  served  on  the  ground  that  the  amount  of  rent  was 
tendered  within  the  period  for  redemption.  The  motion  was 
adjourned  for  argument  before  the  Divisional  Court,  and  on 
the  27th  Oct.  the  application  was  refused.  From  this  decision 
the  claimant  served  notice  of  appeal,  and  the  Court  of  Appeal 
affirmed  the  decision  of  the  Queen's  Bench.  An  application 
was  now  made  to  the  Becorder  of  Londonderry,  sitting  at 
Magherafelt,  to  enlarge  the  time  for  serving  a  notice  of  claim 
under  the  Landlord  and  Tenant  (Ireland)  Act,  notwithstanding 
that  the  time  for  so  doing  had  elapsed: — Hdd^  that  sufficient 
excuse  existed  for  not  lodging  the  notice  of  claim,  as  the 
claimant  had  a  reasonablei  expectation  of  being  continued  as  a 
tenant  until  the  decision  of  the  Court  of  Appeal,  and  the 
application  should  be  granted.    Smtth  v.   Hooo 

[Ii.  S.  XXVII.  103 

183. S.  18 — Compensation  for  disturbance— Unreasonable 

conduct.]  When  a  tenant,  under  unwarrantable  circimistanceB, 
refuses  to  keep  on  his  farm,  at  a  reasonable  increase  of  rent, 
his  conduct  in  doing  so  disentitles  him  to  the  compensation 
under  the  L.  and  T.  (Ir.)  Act,  1870.  (By  Morris,  J.)  Hublby 
r.  OBbien        .  -  -  -         Cir.  Cas.  VII.  176 

184. S.  18 — Equities  between  landlord  and  tenant.]    The 

Court  is  not  bound  to  award  to  the  tenant  the  maximum 
amount  of  compensation,  and  where  the  latter  has  broken  a 
contract  entered  into  in  relation  to  his  holding,  the  amount  of 
compensation  will  be  cut  down.    Sloan  r.  Thompson 

[Ii.  S.  V.  87 

186. S.  Id — Equities  bettoeeen  landlord  and  tenant.]    It 

ii  unreasonable  conduct  on  the  part  of  a  landlord  to  demand 
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from  a  tenant  security  for  future  rent,  and  for  the  good  cultiva- 
tion of  his  farm,  as  a  condition  for  allowing  him  to  remain  in 
his  holding  at  a  fair  rent     M'Chesnets  v,  Dblachsbois 

[L.  S.  V.  86 

186. S.    18 — Equities    between    landlord    and    tenant.] 

Where  the  landlord  offers  to  pay  the  tenant's  costs,  and  to  con- 
tinue him  upon  the  same  terms  as  before,  if  the  tenant  refusei 
to  accept  these  terms  his  claim  will  be  disallowed.  Ekbb  r. 
Steblb  -  •  .  .  -  L.   S.  V.   37 

187. S.  18 — Tenant*s  conduct  so  as  to  disentitle  him  to 

improvements.]  The  18th  section  of  the  Landlord  and  Tenant 
(Ir.)  Act,  1870,  applies  as  well  to  cases  where  compensation  is 
claimed  for  improvements,  as  to  those  of  disturbance.  Where 
a  tenant,  whose  lease  had  almost  expired,  and  who  was  refus^ 
a  renewal,  pulled  down  a  dwelling-house  whidi  was  amply  suffi- 
cient for  the  residue  of  his  tenanov,  and,  though  cautioned  not 
to  do  BO,  built  a  new  one,  with  the  express  object  of  running; 
up  a  bill  against  the  landlord,  and  so  nmking  him  indifferent  as 
to  receiving  the  lands  again,  and  also  putting  him  to  expense 
and  trouble  in  obtaining  possession,  notwithstanding  a  covenant 
in  the  lease  to  deliver  up  peaceable  possession  on  its  determin* 
ation : — Hcld^  that  he  was  entitled  to  no  compensation  for  im- 
provements.   (By  Fitzgerald,  B.)    Labkin  v.  TroHSr 

[Cir.  Cas.  VII.  95 

188. S.  19^^Unrea»onable  conduct  of  claimant  for  com- 

vcnsation.]  C,  while  acting  as  land-agent  to  K.,  purrfiased 
the  interest  of  a  tenant  from  year  to  year  in  his  farm,  although 
he  wa3  aware  that  K.  wished  to  obtain  the  farm  himself,  and 
continued  to  pay  K.  rent  in  the  tenant's  name,  concealing  the 
fflo*-  nf  *\\e  assignment.  K.  discovered  this  after  C.  had  oea«^ 
to  l)e  his  asrent,  and  though  he  did  not  actively  recognise  him 
as  tenant,  did  not  bring  an  ejectment  for  some  years: — FrW. 
that  C.  was  guiltv  of  such  unrea«<onable  conduct  as  deprivpd 
»»im  of  any  right  to  compensation.  fBv  Fitzgen«ld.  B.) 
Cambib  r.  O'Kbefpe  -  -  Cir.  Cas.  VII.  182 

189. S.  20— Bnl©8  3  (e),  12,  fl2— Discretion  of  Countu 

Court  JwJge^Tmprovements—Middleman^Costs.]  Whrtp  .i 
writ  of  habere  was  executed  on  Dec  12th,  1885.  and  the  daim 
for  improvements  was  not  served  till  Mav  21st,  1887,  the 
claimant  having  had,  durinff  a  portion  of  the  interval.  nei?n- 
tiations  with  the  landlord  with  a  view  to  a  new  tenancv  -.—Brld. 
by  the  County  Court  Judge,  that  "  suflScient  excuse  "  existed, 
and  that  the  case  should  be  heard:  and,  on  appeal— HrW, 
that  the  County  Court  Judge's  discretion  should  not  be  re- 
viewed.  Claimants  are  not  obliged  to  avail  themselves  of  wo. 
20  of  the  Act,  but  the  middleman  and  occupying  tenant  m«y 
each  bring  claims  at  different  times  against  the  landlord,  for 
improvements  effected  by  them.  A  decree  for  £35  having 
l)een  given,  the  County  Court  Judge  and  the  Land  Commis- 
sion, nevertheless,  refused  to  give  the  claimant  his  costs  in 
each  Court.     Walsh  r.  Fftzobbald       -       C.  A.  XXI.  88 

190. S.  ftlr— Deduction   from   compensation  money  for 

waste  — Money  in  hands  of  third  person.]  TWiere  monev 
awarded  as  compensation  has  been  by  consent  deposited  in 
the  hands  of  a  third  person,  the  Chairman  has  no  jurisdiction 
to  onler  tlie  payment  of  the  money  into  Court,  or  to  award 
damages  to  the  landlord  for  waste  subsequently  committed  on 
the  holding  by  the  tenant.  (By  Fitagerald,  J.)  M*Gbiavt  r. 
M'DoNALD  -  -  -  -  Cir.  Cas.  X.  164 

191. 8.  24— Xand  claims  dismissed  through  no  appear- 
ance on  claimant's  part— Appeal  to  Judge  of  Assize— -Jurisdic- 
tion—Practice-]  On  a  land  claim  being  called  on  before  the 
Chairman,  there  was  no  appearance  for  the  claimant,  and  the 
claim  was  dismissed  with  costs.  The  claimant  having  ap- 
pealed :—Held,  that  the  Judge  of  Assize  could  not  go  into  the 
merits  of  tho  case,  even  on  the  consent  of  the  respondent,  as 
by  sudi  a  course  he  would  be  constituting  the  Assize  Court  an 
original  tribunal  for  the  hearing  of  land  claims.  (By  Arm- 
strong, Judge  of  Assize,  and  Lawson,  J.)  Bubnsidb  r.  Mbb- 
cBBS'Co.     ...  -         1^      ?^V^^1^'^ 
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192. S.  42 — Charging  order  in  respect  of  money  paid 

for  surrender  of  le(ue,'\  The  owner  of  subsisfing  leases  agreed 
with  the  landlord,  who  was  tenant  for  life  with  a  power  to 
accept  Buirenders  of  leases,  to  surrender  them  on  being  paid 
£3,500  as  compensation  for  his  improvements: — Heldy  tliat 
the  sum  was  not  a  sum  due  in  respect  of  compensation  to  a 
tenant  quitting  his  holding,  who  had  not  been  disturbed  by  his 
Lindloid  within  the  42nd  sec.  of  the  Landlord  and  Tenant 
Act,  1870,  and  the  Court  affirming  the  decision  of  the  Chair- 
uian  refused  a  charging  order  under  that  section.  Re  DoM- 
HLLB L.  C.  B.  VII.  66 

193. S.  42 — Service  of   notice  on  remaindermanJ]    To 

obtain  an  order  to  charge  under  sec  42,  notice  need  not  be 
serred  on  a  remainderman.  Meaning  of  "  sums  due  in  respect 
of  compensation."    Be  Dohville  -  -  L.  S.  VI.  167 

194. Ss.  46,  4B^Forfeiture  of  holding  to  Board  of 

Works — Annuitant— Practice.']  The  forfeiture  of  a  tenant's  hold- 
ing to  the  Board  of  Works,  under  sec.  45  of  the  L.  &  T.  Act,  1870, 
operates  not  only  on  the  tenant's  interest,  but  on  the  absolute 
interest  in  the  lands,  including  the  interest  of  an  annuitant, 
subject  to  whose  annuity  the  tenant  purchased  them.  Where, 
however^  the  Court  is  of  opinion  that  tiie  annuitant  is  practically 
becure,  it  will  not  on  that  account  refuse  to  sanction  a  loan. 
Practice,  where  the  sanction  of  the  Court  to  ouch  loans  is 
sought    He  ScoTT*8  Estate  I«.  E.  O.  VI.  61 

105. 8.  46 — Purchase  of  holding  by  occupying  tenant,] 

While  every  facility  is  to  be  given  to  a  tenant  to  purchase 
under  sec.  46,  it  must  be  done  consistently  with  the  interests 
of  the  estate,  and  very  strong  evidence  must  be  produced  that 
the  persons  whose  bounden  duty  it  is  to  sell  the  estate  to  the  best 
advantage  do  not  know  what  is  most  for  the  interest  of  the 
estate.    Be  Shbblock's  Estate       Ij.  E.  C.  VIII.  M,  644 

106. 8.46 — liight  of  appeal — Competence — Appeal  by 

tenants  under  ** Bright"  clauses — ^Locus  standi — Question  not 
raised  in  Court  below — Appeal  from  Land  Judges,]  Jn  the 
course  of  the  sale  of  an  estate  before  a  Land  Judge  of  the 
Clianoery  Division,  many  of  the  tfxiants  having  made  an 
application  to  the  Court  to  divide  the  estate  into  lots  suitable 
for  being  purchased  by  them  under  sec.  46,  the  matter  was  for 
this  purpose  referred  by  the  Court  to  the  examiner  to  settle 
the  lots.  Fending  this  settlement  two  offers  were  made  to 
the  Court  for  the  purchase  of  the  estate,  one  by  H.,  which  was 
supported  by  the  owner,  and  the  other  by  L.  &  M.,  which  was 
supported  by  those  tenants  who  had  previously  required  the 
division  into  lots.  The  Land  Judge  decided  in  favour  of 
L.  &  M.  Tlie  owner  and  H.  appealed.  Pending  the  appeal, 
the  present  appellants  to  the  House  of  Lords,  twenty-one  of 
the  same  tenants,  applied  to  the  Court  of  Appeal  to  be  allowed 
to  intervene  and  be  heard  by  counsel  upon  the  hearing  of  the 
appeal,  which  they  were  allowed  to  da  On  the  hearing  in 
the  Court  of  Appeal  these  tenants  were  heard  in  support  of  the 
contention  of  the  respondents,  L.  &  M.,  but  did  not  put 
forward  any  claim  on  their  own  behalf  that  the  iirevious  order 
nuide  by  the  Land  Judge  as  to  the  division  of  the  estate  into 
lots  should  be  iirooeeded  with.  The  Court  of  Appeal  reversed 
the  decision  of  the  Land  Judge,  and  declared  H.  the  purchaser. 
From  this  order  the  tenants  who  had  supported  the  contention 
of  L.  &  M.  wished  to  appeal,  and  presented  a  petition  for  that 
purpose  to  the  House  of  Lords.  L.  &  M.,  however,  took  no 
part  in  the  appeaL  The  owner  having  thereupon,  by  petition, 
raised  the  question  as  to  their  competency,  alleging  that  they 
luid  no  locus  standi  before  the  House  of  Lords: — Held,  that 
the  petition  and  appeal  could  not  be  allowed  to  proceed,  as 
being  incompetent,  inasmuch  as  the  parties  who  now  w^ished 
to  appeal  to  the  House  were  not  appellants  in  the  Court  of 
Appeal,  and  inasmuch  as  the  right  of  reference  for  purchase 
by  the  tenants  under  section  46  had  been  waived  before  the 
I^d  Judge  by  the  subsequent  support  given  to  the  offer  of 
L.  k  M.,  and  Imd  not  been  put  forward  in  the  Court  of  Appeal, 
iixppotinff  it  to  have  been  possible  to  have  there  put  it 
forward.    Quare  {per  the  Lord  Chancellor),  whether  an  appeal 
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can  be  brought  to  the  House  of  Lords  upon  such  a  subject  as 
the  question  of  what  sura  should  be  offered,  or  from  what  per- 
son, as  the  purchase  money  for  an  estate  being  sold  before 
the  Land  Judges?  Quare  {per  the  Lord  Chancellor  and  Lord 
OUagan),  whether  the  tenants  who  had  supported,  before  the 
Land  Judge,  the  offer  of  L.  &  M.,  could  have  appealed  to  the 
Court  of  Appeal  to  relegate  the  matter  to  the  Land  Judge  to 
settle  the  rental  and  entertain  the  offers  of  the  tenants  ? 
Walsh  r.  Peicbebtox.    Be  Pembebton's  Estate 

[H.  L.  XIII.  149 

197. g,  67 — Notiee  to  quit — Impressed  stamp — 53  &  34 

Vic.y  c.  97,  sec,  23.]  The  stamp  necessary  to  every  notice 
to  quit  by  the  L.  &.  T.  Act,  1870,  must  be  an  impressed  one, 
and  an  adhesive  one  is  improjier.  (By  Fitzgerald,  B.)  Ryan 
r.   Ryan  -  .  -  .  cir.  Cas.  VII.  96 

198. 8.  67 — Notice  to  quit — Stamp  duty  on."]    Notices  to 

quit  must  not  only  be  stamped  as  provided  by  sec.  57  of  the 
Act,  but  it  must  be  proved  either  that  the  stamped  notice 
was  served  on  the  tenant,  or  shown  to  the  tenant  at  the  time 
of  service.    Beauclebk  tr.  Johnston         -         L.  8.  VI.  18 

199. 88.  67,  68 — Yearly  tenancy  commencing  before  the 

Act — Written  agreement  for  determination  on  one  month's  notice 
— Stamp  on  notice  to  quit—Betrospective  operation  of  Act,]  A 
tenancy  from  year  to  year,  of  a  pastond  character,  having 
been  entered  into  in  November,  1862,  by  a  written  agreement 
providing  that  the  tenant  should  dcdiver  up  possession  upon 
receiving  one  month*s  notice  in  writing,  the  landlord  on  the 
25th  November,  1873,  served  a  notice  requiring  the  possession 
to  be  delivered  up  by  the  tenant  on  the  27th  of  December 
following.  The  notice  was  unstamped,  and  no  stamp  duty 
had  been  paid  in  respect  thereof.  In  an  action  against  the 
tenant  for  damages,  by  reason  of  the  possession  not  having 
been  delivered  up:— ffe/rf,  that  sections  57  &  58  of  the  Land- 
lord and  Tenant  Act,  1870,  operated  retro-actively  in  respect 
of  the  agreement,  so  as  to  render  the  notice  inadmissible  in 
evidence  and  invalid  for  the  purpose  of  determining  the 
tenancy,  as  tlie  notice  waa  unstamped.  Per  Whiteside,  C.J. 
(O'Brien,  Fitzgerald  and  Barry,  J. J.,  not  concurring) : —The 
58th  sec.  of  the  Landlord  and  Tenant  Act,  1870,  does  not 
operate  retro-actively,  so  as  to  prevent  a  notice  to  quit  tak- 
ing effect  until  after  a  jieriod  of  not  less  than  six  calendar 
nionths  from  the  date  of  service,  where,  by  a  written  agree- 
ment entered  into  before  the  passing  of  the  Act,  it  has  been 
provided  that  the  landlord  shall  be  entitled  to  re-assume 
possession  of  the  holding  upon  serving  a  notice  to  quit  at  a 
period  of  less  than  six  calendar  months.    Vebnon  v,  Rae 

[Q.  B.  IX.  126 

800. 8.  68 — Notice  to  quit— Yearly  tenancy  commencing 

in  March — Notice  to  quit,  served  in  March,  to  quit  in  Sep- 
tember—  Agreement  to  the  contrary  —  Case  staged  under 
27  &  28  Vic,  c,  99,  s.  38.]  In  order  to  determine  » 
tenancy  from  year  to  year,  commencing  in  March,  before 
the  passing  of  the  Landlord  and  Tenant  (Ir.)  Act,  1870,  a 
notice  to  quit  in  September  served  six  months  before  the 
September  gale  day  is  ineffectual  to  determine  the  tenancy 
in  September.  On  the  hearing  of  a  case  stated  for  the  opinion 
of  the  Coiui;  above,  under  27  &  28  Vic,  c.  99,  s.  38,  by  the 
direction  of  a  Judge  of  Assize  on  a  civil  bill  iqipeal,  the 
appellant,  although  the  defendant  in  the  Court  below,  is 
entitled  to  begin.    Fitzwiluam  r.  Dillon       B.  IX.  106 

201. 8.  68 — Yearly   tenancy  commencing  in  March — 

Notice  to  quit  served  in  March  for  September — **  Agreement  to 
the  contrary  " — Construction  of  statute — Betrospective  opera- 
tion.] Where  a  tenancy  from  year  to  year  had  commenced 
in  March,  before  the  passing  of  the  Landlord  and  Tenant  (Ir.) 
Act,  1870,  and  a  notice  to  quit  in  September  was  served  six 
months  before  the  September  gale  day: — Held  (1),  that  an 
"  agreement  to  the  contrary  *'  within  the  58th  section  of  the 
Landlord  and  Tenant  (Ir.)  Act,  1870,  must  be  an  express 
stipulation  between  the  parties.  (2)  (O'Brien,  J.,  diss,)  that 
there  having  been  no  sudi  agreement  the  six 
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to  quit,  served  for  the  last  gale  day  of  the  calendar  year,  ^-as 
Bufficuent  to  then  determine  the  tenancy.  Earl  Fiizwilliam  v. 
DUlon  (IX.  106),  not  followed.  Per  0*Brien,  J. :— Palles, 
O.B.,  and  Fitagerald,  B.,  in  Earl  Fitzwilliam  v.  Dillon, 
(IX  106),  correctly  held  that  the  effect  of  the  58th  section  of 
the  Landlord  and  Tenant  (Ir.)  Act,  1870,  is  that,  although 
a  tenancy  from  year  to  year,  which  commences  on  the  29th 
of  September,  or  Ist  of  November,  ma^  continue  to  be  de- 
terminable by  a  six  months'  notice  to  quit,  a  tenancy  com- 
mencing on  the  25th  of  March  or  Ist  of  May  can  only 
be  determined  by  a  twelve  months'  notice  to  quit.  A  tenancy 
commencing  in  March  or  May  would,  under  the  statute, 
be  prolonged  for  six  months  ending  on  the  last  gale  day 
of  the  calendar  year,  and  the  landlord  would  have  the 
same  rif^its  and  remedies  for  recovering  the  rent  due  up  to 
that  gale  day  as  he  had  in  respect  of  any  previous  gale.  The 
third  clause  of  the  section,  by  which  a  penalty  is  imposed, 
applies  only  to  the  case  of  a  party  serving  a  notice  to  quit, 
which  does  not  comply  \i-ith  all  the  conditions  required  by 
the  first  clause  of  the  section.  This  was  affirmed  on  appeal. 
Mfbpht  V,  M'C'oBMicK.    Shearman  v.  Kellt 

[a.  B.  X.  US;     C.  A.  XII.  M.  98 

SOS.— —  8.69— Jt7inmi>/ra/ton  limited  to  the  purpose  of 
the  Act  —  Appointment  of  adminittratrix  —  Praetice.'\  A 
claimant  having  died  subsequently  to  his  claim  being  lodged, 
the  Court,  at  the  hearing,  and  without  requiring  a  notice  of 
motion  to  be  served,  nominated  his  widow  as  ihis  adminis- 
tratrix for  the  purposes  of  the  Landlord  and  Tenant  (Ir.)  Act, 
1870.  The  consideration  of  the  claim  having  been  then 
adjourned  to  the  next  ensuing  Land  Sessions:— fl^f/d,  that  the 
respondent  was  not  entitled  to  receive  a  notice  of  the  appoint- 
ment of  suoh  administratrix.    Kavanaqh  v.  Powkr 

[L.  8.  VIII.  33 

203. 8.  69 — Appointment  of  administrator  for  the  pur- 
poses of  the  AetJ]  An  order  appointing  an  administrator  for 
the  purposes  of  the  Act  was  made,  when  it  appeared  that  the 
deceased  tenant,  who  held  only  for  her  life,  made  improve- 
menta  for  which  compensation  was  about  to  be  claimed,  and 
her  executors  had  renounced  probate.    Anon. 

[L.  8.  VIII.  J/.  666 

3104. 8. 69 — Limited  administration  for  the  purposes  of 

the  Act — Compensation  money  lodged  in  Court— Payment  to 
limited  administrator  refused — Practice.]  Limited  administra* 
tion  having  been  granted  for  the  purpose  of  establishing  a 
claim  under  the  Act,  compensation  was  amiirded,  and  the 
amount  decreed  was  lodged  in  Court  A  third  party  subse- 
quently took  out  general  administration  to  the  deceased 
tenant  On  an  application  by  the  limited  administrator:— 
Held^  that  the  amount  awarded  as  compensation  could  not  be 
paid  out  to  him,  and  that  even  had  no  general  administration 
been  taken  out,  the  compensation  money  would  not  have  been 
paid  to  the  limited  administrator.  (By  Palles,  C.B.)  Canny 
r.  Habvst  ....         Cir.  Gas.  XI.  178 

806. 8.  69— I>ca<A  of  claimant  after  Chairman's  decree 

and  before  appeal — Limited  administration — Form  of  order.] 
An  order  was  made  under  sec.  59  appointing  the  son  of 
the  claimant,  who  had  died  before  the  appeal  was  heard,  as 
limited  administrator  for  the  purpose  of  the  suit  Form  of 
order  in  such  case.  (By  Palles,  C.B.)  Powell  v.  Rotten 
_  [Cir.  Cas.  IX.  96 

206. 8.  Sb-^Deduetions  from  rent— Poor  rate  ane^  Or  and 

Jury  cess— Covenant  for  payment  of  rent  over  and  above  all 
rates,  taxes,  and  oittgoings.]  By  a  lease  executed  after  the  L. 
&  T.  Act,  1870,  the  rent  was  reserved  "over  and  above  all 
taxes,  charges,  and  impositions,  whatsoever,"  and  the  lessee 
covenanted  **  to  pay  said  rent,  and  to  pay  all  rates,  taxes,  and 
outgoings  now  payable,  or  hereafter  to  become  payable,  in  re- 
spect of  the  demised  premises."  The  lessee  having  claimed 
deductions  from  his  rent  for  sums  paid  by  him  in  resi>ect  of  the 
lessor's  proportion  of  poor  rate  and  Grand  Jury  cess  i—Beld, 
that  the  lessee  was  entitled  to  deduct  from  his  rent  the  sum 
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paid  for  the  lessor^s  proportion  of  poor  rate  and  also  the  sum 
paid  for  the  lessor's  proportion  of  Grand  Jury  oees,  the  pitj. 
visions  of  the  lease  not  amoiniting  to  a  contract  to  the  coutrarr 
within  8.  63  of  the  L.  &.  T.  Act,  1870.  Hely  v.  Kenned g, 
(VIII.  26)  not  followed.      (By  Lawson,  J.)   Bbadfobd  r.  Reid 

[Cir.  Cas.  XII.  139 

207. 8.  65— Grand  Jury  cess— Deduction  from  rent— 

Contract  to  allow  deduction  in  consideration  of  higher  rtnt— 
Bent  reduced  by  Land  Commission  at  tenant*s  instance.]  Prior 
to  the  passing  of  the  L.  &  T.  Act,  1870,  a  tenant  from  rear 
to  year,  held  at  the  annual  rent  of  £49  Is.  4d.,  which  he  con- 
tinued to  pay  until  1872,  when  the  rent  was  raised  to 
£54  123.  lOd.,  out  of  which  the  tenant  was  then  allowed  to 
deduct  half  the  Grand  Jury  cess.  This  arrangement  continued 
until  in  November,  1882,  on  the  tenant's  application,  an  order 
was  made  by  the  Land  Commission  fixing  the  judicial  rent  of 
the  holding  at  £46,  under  the  Land  Law  Act,  1881  -.-Held, 
that  there  being  no  new  tenancy  created  and  gone  into  occupa- 
tion under  by  the  tenant,  since  the  passing  of  the  Act  of  1870, 
the  tenant  was  not  entitled  to  deduct  from  his  rent  a  proportion 
of  the  Grand  Jury  cess  imder  sec.  65  of  that  Act ;  while  neither 
was  he  entitled  so  to  do  by  virtue  of  contract,  he  himself,  br 
getting  the  rent  reduced  from  the  amount  at  which  it  was  fixed 
when  the  deduction  was  granted,  liaving  destroyed  the  con- 
sideration for  such  contract.  (By  I^wson,  J.)  Shcldhak  r. 
Black  -  -  -  -  Cir.  Cas.  XVII.  85 

808. 8.  65— Payment   of   Orand  Jury  cess—Sale  of 

tenant-right  under  Ulster  custom— Creation  of  new  tenancy— 
Implied  liability  to  pay  all  rates.]  Where,  subsequent  to  the 
L.  &  T.  Act,  1870,  the  tenant  of  a  holding,  subject  to  the 
Ulster  tenant-right  custom,  who  had  been  Uable  to  pay  the 
entire  Grand  Jury  cess,  sold  his  interest,  and  the  purchase- 
money  was  paid  into  the  estate  office,  and  the  purchaser  put 
into  possession  by  the  agent  r—JTeW,  that  a  new  tenancy  in  the 
purcliaser  was  created,  but  that  it  was  an  implied  term  thereof 
that  he  should  continue  liable  to  pay  the  whole  Grand  Jurj 
ce8§,  sec.  65  of  the  statute  not  preventing  such  an  agreement 
from  being  entered  into.  (By  Lawson,  J.)  Mitbtagh  t. 
Mabquis  of  Bath  -  -  Cir.  Cas.  XVI.  119 

a09. 88. 65, 71— Premises  to  which  see.  65  is  applicable] 

The  71st  sec.  limits  the  application  of  the  65th  sec.  to  holdings 
agricultural  or  pastoral,  or  partly  pastoral  or  partly  agricul- 
tural.   Raphael  r.  Sinclair  -  L.  8.  VII.  202 

210. 88.  65,  71— Tenant's  right  to  deduct  half  county 

cess— Holding  agricultural  or  pastoral,]  A  dwelling-house, 
situate  a  little  more  than  5  miles  from  Dublin,  having  about 
25  acres  (Irish)  of  land  attached,  was  taken  by  a  Dublin  mer- 
cliant  at  £300  a  year,  as  a  residence,  who  at  the  same  time 
intended  to  make  profit  out  of  the  land  so  a«  to  contribute 
towards  the  payment  of  the  rent.  The  prenuses  were  all 
enclosed  by  a  wall.  About  15  acres  (Irish)  were  in  pasture  and 
10  under  buildings,  ornamental  grotmds  and  plantations. 
Tlie  rent  at  a  valuation  would  be  properly  apportioned  at 
£200  for  the  dwelling-house,  garden  and  ornamental  grounds, 
and  £100  for  the  rest  of  the  premises.  The  tenant  kept  some 
20  head  of  cattle  on  the  land,  and  in  one  year  had  20  tons  of 
hay  off  the  laud.  On  a  case  stated,  reserving  the  question 
whether  the  holding  was  agricultural  or  pastoral  in  its  cha- 
racter, or  partly  both,  within  the  L.  &  T.  Act,  1870,  sec  71,  N 
as  to  entitle  the  defendant  to  deduct  one-lialf  the  Grand  Ju^ 
cess  payable  in  respect  of  the  premises : —JTeW,  that  the  pre* 
mises  were  not  agricultural  or  pastoral  within  the  meaning  of 
that  section.      Dotne  r.  Campbell  -  B.  VTH.  101 

211. 8. 69— Tenancy    for    a    year    certain— Notice    to 

quit.]  By  a  contract  in  writing,  entered  into  after  the  paasing 
of  "The  Landlord  and  Tenant  Act,  1870,"  lands  were  let  "for 
the  term  of  one  year  certain,  to  commence  on  the  25th  March, 
1871,  and  to  end  on  the  25th  March,  1872  " :  —Hddy  afi&rming  the 
judgment  of  the  Court  of  Common  Pleae  [per  Whiteside,  C.  J., 
Palles,  O.B.,  Fitzgerald,  J^  and  Fitzgonild,'  B^.diss,  O'Brien, 
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J.,  Deasy  and  Dowse,  B.B.),  tliat  section  69  of  that  Act  did  not 
apply,  and  that  the  tenant  was  not  entitled  to  notice  to  quit. 
Wbight  V,  Tbacet  .  -  -B.C.  VIII.  142 

aia. S.  71— Town  parks.]    A  holding  in  the  suburbs 

of  a  town  which  derives  its  value  from  a  villa  residence  built 
upon  it,  is  not  agricultural  or  pastoral  or  partly  pastoral  or 
partly  agricultural  and  therefore  is  not  a  holding  for  which  the 
tenant  is  entitled  to  compensation.    Hat  r.  Cooke 

[Ij.  S.  v.  146 

. 9.1 XXVII.  22 

See  Land  Law  (Ibeland)  Act,  1881,  1887.    7. 
8.4 XXVI.  100 

See  LA^•D  Law  (Ireland)  Act,  1887.    1. 
_B.  7-Fine   -  -  -  -  XXVI.  AT.  432 

See  Redemption  ov  Rent  (Ibeland)  Act,  1891.    a 
S.  8— Away-going  crops  -  -     ^LV.  M.  139 

See  Landlobd     and  Tenant—Ejectment— Non-pay- 
MENT  OF  Rent.    4. 

Bs.  16,  24— Jurisdiction  of  Land  Commission  on  appeal 

[XXVI.  48 

Sec  Land  Law   (Ireland)  Act,    1881.    173. 

S.  23— Removal  of    decree   into    Inferior  Court 

[XV.  M,  117 
See  Pkactice— Cebtiobabi.    2. 

S.  40— Agreement  between  landlord  and  tenantr-Appor- 

tionment  of  rent      -    -  -  -  VI.  82 

See    Pbacticb-Landed    Estates    CorRT-JrBisDic- 

TION.      2. 

S8.  67,  68  ...  -        XXIV.  48 

See  Land  Law  (Ireland)  Act,  188L    104. 

_.S.69 XXIV.  13 

See  Land  Law  (Ireland)  Act,  1881,    166. 

S.  66 

See  Grand  Jury— Cess.    7,  10, 11,  18. 

LAND  PTTBCHASB  ACTS. 

1. jict,  1885,  8.  Z— Tenant  in  occupation— Svb-leiting-- 

Tenants  for  temporary  convenience  pending  sale  in  Land 
Judges*  Court— Security  for  advances— Cause  shown  aj'O"!*' 
making  advances— Land  Law  (Ireland)  Act,  1881,  «».  24,  57.] 
Where  landa  for  sale  in  the  Land  Judges'  Court  had  been  let 
for  temporary  convenience,  and  the  tenants  appUed  for  ad- 
vances to  enable  them  to  purohaee  their  holdmgs,  the  Land 
Commission  agreed  to  make  the  advances ;  but  the  owner  m 
the  Land  Judges*  matter  having  intervened,  and  it  appearing 
that  the  hinds  were  sub-let  in  grazing  or  conacre,  and  that  the 
tenants  had  not  sufficient  capital  or  stock  to  work  their  farms, 
the  Court  refused  to  make  the  advances,  as  not  being  satislied 
with  the  security,"  within  the  meaning  of  the  24th  section  of 
the  Land  Law  (Irehind)  Act,  1881,  and  the  2nd  section  of  the 
Purchase  of  Land  (Ireland)  Act,  1885.  In  the  matter  of  the 
Kstate  of  O^Kelly       -  -  -      L.  C.  XXIII.  86 

2 Act    1885.  s,   l^— Sales  for  gross  sum^Addition  to 

adrance-Purehase  and  resaU  of  estate-Betention  of  guarantee 
dcposits-rraetiee— Final  schedule  of  ineumhranccs— Priority 
of  owners  costs  of  sale— Landed  Estates  Court  Act,  s  78.] 
The  provisions  of  sec.  U  of  the  Land  Purchase  Act,  1885,  are 
only  appUcable  in  sales  of  purchase  and  re-sale  by  the  Land 
Commission  under  sec.  5,  or  in  cases  where  the  Commission 
order  a  holding  to  be  resold.  Sales  of  incumbered  estates  by 
vesting  order  are  deemed  to  be  for  benefit  of  parties  entitted  to 
fund,  and  the  Court  will  direct  the  owner's  costs  of  sale  to  be 
phiced  in  priority  to  incumbrances  on  final  schedule  in  absence 
of  special  circumstances.    ^'^  ^^  ^^^^^  ^^.jj^^^l"  I^II.^ee 

3, ^cf  1887,  s.  \^— Registration  of  action  as  lis  pendens 

^AppUeaiiM  hv  vendors  for  payment  out  of  purchase-moneys 
of  landsA  On  March  9th,  1893,  a  ram  of  £1,697,  being  part 
of  a  smn  idvwioed  by  tlie  Land  Commission  to  oertam  tenants 
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to  enable  them  to  purchase  their  holdings  from  the  Brewers' 
Company,  was  paid  into  the  Bank  of  Ireland  to  the  credit  gf 
the  matter  imder  the  Land  Law  (Ir.)  Act,  1B87,  sec  14.  On 
March  17th,  1893,  an  action  was  registered  as  a  lis  pendens 
against  the  vendors: — Held,  that  the  money  might  be  paid 
out  to  the  vendors,  notwithstanding  the  registration  of  the 
lis  pendens.  In  the  matter  of  The  Brewebs'  COMPANr, 
Vendobs  op  Land         -  -  -     I*.  C.  XXVII.  83 

4. Act,  1887,  s.  14-  {Z)— Application  for  advance- 
Nominal  tenancy— BouSk  fide  tenant.]  An  advance  will  not  be 
made  for  the  purchase  of  a  holding  when  the  applicant  is  sub- 
stantially a  purchaser  in  jwssession,  not  paying  rent  but  in- 
terest on  the  purchase-money,  where  the  tenancy  has  been  con- 
stituted with  a  view  to  purdiase,  and  where  it  is  determinable 
oil  refusal  of  the  Land  Commission  to  make  an  advance^  Re 
Rtland's   Estate  -  -  L.  C.   XXVII.  7a 

6. Act,  1887,  s.  Ib^Apportionment  and  redemption  of 

rents — Jurisdiction  of  Commission — Order  for  redemption  of 
entire  rent-charge,  where  part  only  of  lands  subject  thereto  is 
sold — Landed  Estates  Court  Act,  s.  72 — Purchase  of  Land 
Act,  1885.]  The  Land  Commission  have  jurisdiction  to  ordei 
the  redemption  of  an  entire  fee-farm  rent,  with  or  without  a 
previous  apjwrtionment,  though  part  only  of  the  lands  subject 
to  the  rent  is  sold  under  the  Land  Law  Acts.  To  order  the 
redemption  is  in  the  discretion  of  the  Commission.  Without 
strong  clear  reason  the  Court  will  not  compel  redemption  of  a 
rent-charge  on  imsold  part  of  lands  against  the  wish  of  the 
owner  of  the  rent-charge.    -Re  Estate  op  Pentland 

[L.  C.  XXII.  68;  C.  A.  XXII.  81 

6. Agreement    for    purchase — Setting    aside — Duress — 

Threat  of  eviction — Staying  proceedings  before  purchase-money 
paid,]  Motions  on  behalf  of  tenants  to  set  aside  agreements 
for  the  purchase  of  their  farms,  which  were  not  made  imtil 
some  months  after  the  execution  of  the  agreements,  and  where 
statements  by  them  as  to  duress  on  the  part  of  the  landlord 
and  the  purchase-money  being  excessive  were  not  substantiated, 
were  refused.  Walshb  r.  Watbbpobd;  Fltnn  v.  Wateb- 
PORD  -  -  •  I*-  O.  XXII,  18,  27 

7. Agreement  for  sale  by  vesting  order— Jurisdiction  to 

enforce^  rescind,  or  vary — Purchase  of  Land  Act,  1885,  ss.  10, 
n— Landed  Estates  Court  Act,  1858,  ss.  37,  M— Mistake  in 
agreement — SpecHic  performance — Land  Law  [Ireland)  Act, 
1887,  s.  22— Question  of  law— Land  not  held  under  a  contract 
of  tenancy— Land  Law  (Ireland)  Act,  1881,  s.  bl— Purchase  of 
Land  Amendment  Act,  1889.]  Where  an  agreement  for  sale 
provides  that  the  sale  shall  be  carried  into  effect  by  vesting 
order,  the  Commission  have  jurisdiction,  under  the  37th  section 
of  the  Landed  Estates  Court  Act,  1858  (mcorporated  by  the 
10th  section  of  the  Purchase  of  Land  Act,  1885),  to  enforce, 
vary,  or  rescind  the  agreement ;  and  in  all  cases  where  mi  appli- 
cation for  an  advance  has  been  sanctioned,  the  Commission  havs 
jurisdiction,  under  the  22nd  section  of  the  Land  Law  (Ireland) 
Act,  1887,  to  make  a  decree  for  specific  performance.  Lord 
Waterford's  Estate  (XXII.  18,  27),  discussed.  In  exercising 
the  jurisdiction  under  the  37th  section  of  the  Landed  Estates 
Court  Act,  the  Commission  follow  the  former  practice  of  the 
Landed  Estates  Court,  and,  if  necessary,  proceedings  will  be 
stayed  in  order  to  enable  a  suit  to  be  brought  in  the  Chancery 
Division.  Proceedings  will  always  be  stayed  where  a  person 
interested  requires  a  question  of  hiw  to  be  heard  and  deter- 
mined by  the  Judicial  Commissioner  sitting  with  the  Purchase 
CommiBsioners,  under  the  17th  section  of  the  Purchase  of  Land 
\ct  1885.  Additional  hmds  under  the  Purchase  of  Land  Act, 
1889  must  be  separately  described  in  the  agreement  for  sale. 
Re  Abebcobn's  Estate;   Houston,   Tinant. 

[L.  O.  XXIV.  DO 

3  Appointment  of  guardian  to  minor— Landed  Estates 

Court  Act,  s.  1^-Land  Purchase  Act,  1885,  s.  10.]  The  juris- 
diction  of  the  Land  Commission  to  appoint  a  guardian  to  a 
minor  interested  in  proceedings  under  the  Land  IWhaae  Acta, 
is  limited  to  oases  in  which  a  holding  is  sold  by, the  ^^      T 

Digitized  by  VnOOQlC 


(  867  ) 


DIGEST  OF  CASES. 


(  368  ) 


LAND    FUB0HA8B    LCTS-conHnued. 
Commissioii  to  a  tenant  or  other  perconfl,  and  caees  in  which 
a  holding  is  sold  by  a  landlord  to  a  tenant,  and  it  is  agreed 
that   such   sale  shall   be   carried  out  by   vesting   order.    He 
Cobb's  Estatb      -  -  -  -    I*.  C.  XXVI.  130 

®» Appointment  of  trustees  for  purpose  of  Settled  Land 

Act— Purchase  of  Land  {Ireland)  Act,  1885,  «.  ll—Land  Law 
{Ireland)  Act,  1887,  ss,  16,  Zi^Settled  Land  Act,  1882,  s.  22.] 
The  Land  Commission  has  power  to  appoint  new  trustees 
where  lands  are  the  subject  of  sale,  but  not  where  head-rents, 
tithe  rent-charges,  rent-oharges,  annuities,  &a,  are  redeemed. 
In  the  matter  of  The  Daubs  Lonowobth  Estatb 

[I*.  C.  XXVI.  Jtf.  521 

10. Devolution  of  purchaser's  interest  in  intestacy. '\    An 

ejectment  decree  was  granted  at  the  suit  of  the  father  of  a 
deceased  purchaser  of  a  holding  against  the  wife  <^  the 
deoeaaed ;  the  deceased  having  died  intestate  and  without  issue. 
Rtan  v.  Rtan        -  -  -       a.  8.  XXIV.  M,  687 

H« Form  of  agreement  between  landlord  and  tenant — 

TcnanVs  liability  for  the  costs  of  the  conveyance — Retainer  of 
solicitor  by  landlord.^  R.  D.,  landlord,  having  entered  into 
negotiations  with  his  tenant  for  the  purchase  by  the  latter  of 
his  farm,  prepared  an  agreement  in  the  Form  No.  3  of  the 
Land  Purchase  Forms,  striking  out  the  words  directed  to  be 
struck  out  where  the  tenant  is  to  bear  his  own  expenses 
incidental  to  purcliase.  The  tenant  having  signed  the  agree- 
ment, the  landlord  employed  the  plaintiffs  to  carry  out  the 
purchase.  On  completion  of  the  purchase  the  plaintiff  sued 
the  tenant  for  £20  lOs.  8d.,  costs  of  stamp  on  conveyance,  and 
other  costs  incidental  to  the  purchase:— ITeW,  that  the  plain- 
tiffs were  not  entitled  to  sue  the  defendant  in  the  absence  of 
any  retainer  of  his  part.    Reeves  v.  Kellt 

[a.  B.  D.  XXVI.  92 

12*-; — Guarantee  deposits—^  k  49  Vic,  e,  73,  s.  3— 
Provision  of  guarantee  deposits  by  incumbrancers  on  sold  and 
unsold  lands—^  &  51  Fw.,  c.  33,  s.  JZ—QOth  General  Rule  of 
5th  Dec,  1887— Form  A^— Consent  of  puisne  incumbrancers  on 
unsold  lands  to  order  under  see.  12,  dispensing  with  consent.^ 
The  consent  on  form  43  of  incumbrancers  on  sold  and  unsold 
knds  to  the  retention  of  guarantee  deposits,  without  preju- 
dice to  their  rights  against  the  unsold  lands,  will  not  be  acted 
on  unless  signed  by  all  the  puisne  incumbrancers  on  such 
unsold  lands,  or  unless  an  order  is  obtained  under  the  12th 
•eo.  of  ihe  Land  Law  Act^  1887,  witli  the  consent  of  such 
puisne  incumbrancers,  dechiring  that  the  incumbrances  of  the 
parties  to  the  consent  providing  the  guarantee  deposit  thall 
ocHitinue  charged  on  the  unsold  lands  in  the  same  priority  as 
they  possessed  before  the  sales.  But  such  consent  will  be 
<iiflpensed  with  by  order  where  such  puisne  incumbrancers  are 
amply  secured.    Re  Estate  of  Enniskillen 

[L.  C.  XXV.  40 

^^' Guarantee  deposit-^Pur chase-money— Absence  of  con- 

•tnt  of  incumbrancers.^  Where  the  consent  of  the  incum- 
l>ranoer8  on  an  estate  lias  not  been  given  to  the  retention  of 
the  guarantee  deposit,  it  cannot  be  retained.  Re  Colthubst's 
Estate         -  .  .  c.  A.  XXI.   M.  73 

^*' Inclusion  in  vesting  order  of  more  land  than  the 

tenant  occupied  at  date  of  purchase.^  Where  a  tenant  in  his 
application  to  the  Court  for  the  purchase  of  his  holdmg 
included  in  the  area  a  greater  quantity  of  land  than  was  in 
his  occupation  as  tenant,  and  on  the  purchase  being  com- 
pleted the  area  stated  in  the  vesting  order  and  in  the  holding 
a^  described  in  the  map  thereto  included  a  portion  of  which 
the  purchaser  was  not  in  occupation  as  tenant:— ITe/rf,  that 
the  area  so  mentioned  in  the  vesting  order  and  map  was 
not  conclusive,  but  merely  descriptive,  and  that  the  tenant 
became  purchaser  of  no  more  land  than  was  in  his  occupation 
as  tenant  at  the  date  of  the  purchase.  (By  Johnson,  J.) 
QuiNN  V.  Hewson  -  Cir.  Caa.   XXVI.  M.  634 

16.- — Jurisdiction  of  Judicial  Commissioner— D etermina- 

cy/T'^^^r  '""^  *  *^  ^*"-  ''  75,  *.  n-Practice- 
Costs  of  requisition-Redemption  of  lay  tithe  and  rents- 


LAND  FUBCHA8E  ^CT^- continued. 
50  &  51  Vic.,  c.  33,  ss.  15,  It— Cost  of  making  title  to  redemp- 
tion prices-Practice— Title  required.]  The  jurisdiction  of  the 
Judicial  Commissioner,  under  the  17th  sec.  of  the  Purcha«e 
of  Land  (Ir.)  Act,  1885,  is  limited  to  the  determination  of 
questions  of  Uiw  on  the  requisition  of  any  person  interested. 
Tlie  Commissioner  before  whom  the  matter  is  peoding 
disposes  of  tlie  coste  of  the  requisition,  and  of  the  proceedings 
thereunder,  and  makes  the  necessary  orders  consequent  on 
the  decision  of  the  Judicial  Commissioner.  SemNe,  if  no 
person  interested  requires  a  question  of  law  to  be  deter- 
mined under  the  17th  sec.,  an  appeal  lies  direct  from  the 
Commissioner  in  the  matter  to  the  Court  of  Appeal,  under 
the  22nd  sec.  of  the  Purchase  of  Land  (Ir.)  Act,  1885.  When 
a  redemption  order  has  been  made  under  the  15th  or  16th 
sec.  of  the  Kind  Law  (Ir.)  Act,  1887,  a  sum  will  be  retained 
to  meet  the  costs  of  making  title  to  the  tithe  or  rent 
redeemed.  Title  should  be  made  by  affidavit.  In  re 
Estate  of  Lobd  Lecoxfield         -  L.  C.  XXV.  38 

lO- Order  for  redemption  of  tithe  rent-charge— Limitid 

owner— Middleman— Payment  into  Bank  of  Ireland— Act  of 
1887,  s.  15  {2)—aen.  Rule  73.]  The  Court  will  order  redemp- 
tion of  lay  tithe  rent-charge  at  twenty  years'  purchase  (lea 
average  poor  rate  for  five  years)  where  a  person  in  receipt  of 
lay  tithe,  issuing  out  of  lands  sold  under  the  Acts,  is  a 
limited  owner,  or  holds  under  a  lease  or  fee-farm  grant. 
'J' he  Court  will  order  the  purchase-money  to  be  paid  into 
the  Bank  of  Ireland  under  Gen.  Rule  73,  and  that  the  ^iftiing 
of  all  persons  entitled  to  the  tithe  shall  attach  to  the  purchase- 
money.    Hanbahan  r.  Rtdeb  and  Tbavebs 

[L.  C.  XXII.  26 

.  ^'^' ^o^rt  payment  of  purchase-money  in  cash— Lodgment 

tn  Court— Rule  S^— Landed  Estates  Court  Act,  ss.  57,  W.] 
Where  an  agreement  for  sale  provides  that  part  of  the  pur- 
chase-money is  to  be  paid  in  cash  by  the  purchaser,  and  the 
procedure  is  by  vesting  order,  the  Court  will,  even  where  it 
appears  that  the  estate  is  unencumbered,  require  the  lodg. 
ment  in  Court  of  such  money,  to  abide  allocatioD  The 
Skinnebs' Co.  V.  M'Vet  -  .  L.C.  XXVI.  116 

^®' Practice-Part  payment  of  purchase-money  in  cash 

—Lodgment  in  Court—General  Rule  8^— Landed  Estates  CouH 
Act,  ss.  57,  64.]  Where  an  agreement  for  sale  provides  that 
part  of  the  purchase-money  is  to  be  paid  in  cash  by  the  pur- 
cnaser,  and  the  procedure  is  by  vesting  order,  the  Land  Com- 
mission, where  the  amount  of  the  advance  exceeds  three- 
fourths  of  tlie  price  of  the  holding,  will  not  necessarily  order 
lodgment  of  the  baUuce.  Skinners'  Company  v,  MTey, 
(XXVI.  115),  overruled.      Skixnbbs'  Compant  v.  Campbell" 

[L.  C.  XXVI.  136 

.^®' Practice  as  to  advances  in  cases  of  tenancies  created 

sin^e  the  Act  of  lQ85-Detlnition  of  tenant-Limit  of  advances 
^Land  La^ilreland)  Act,  1881,  •.  57-Purchase  of  Land  Act, 
1885,  ».  2b-Land  Law  {Ireland)  Act,  1887,  ss,  U  (3),  34- 
Purchase  of  Land  Amendment  Act,  1888,  ,.  2.]  Tenande. 
created  since  the  passing  of  the  Purchase  of  Land  Act,  1885. 
are  not  excluded  from  the  benefit*  of  the  Land  Purchase  Adtei 
but  the  hwd  Commission  must  be  satisfied  (1)  as  to  the 
ir^hdity  and  bond  fides  of  the  contracts  of  tenancy,  aa  well  as 
of  the  ap-eement  for  purchase;  (2)  that  the  tenant  is  in  occu- 
pation  of  the  holding  under  the  contract  of  tenancy;  and  (3) 
that  the  security  is  sufficient.  Re  Mabqcise  db  la  Bedo- 
YERE's  Estate  -  .  .  i..  c.   XXIV.  8^ 

7  ^?/Tr^^?^°*^  ""^  ^'^^'''^  *y  ''^'*°'*'  ^'•'^"»  *»*  f other,  the 
lamilord]  Where  a  purchase  is  made  by  a  tenant  from  his 
faUier,  the  landlord,  the  transaction  will  be  closely  scnitiniaed 
to  teat  the  bond  ndes  of  tlie  parties.  In  the  matter  of  The 
Estate  of  Richabd  Hates  -  i..  c.  XXVII.  98 

J^}'— -Redemption  of  impropriate  tithe  rent-ehargcs— 
Pnce-Uniform  rate  of  purchase-Special  eireusnstance^ 
Proceedings  for  vartatum  of  tithet  under  1  &  2  Vic.  e  109— 

by  the  Land  Commission  for  the  redemption  of  improSiiS 
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tithe  rent-charg«8  will  be  varied  where  Bi)ecial  oircum- 
8tanoes  are  shown.  Where  an  order  had  been  made  by  a  Court 
of  Quarter  Sessions  for  the  revision  under  1  &  2  Vic,  o.  32,  of 
an  impropriate  tithe  rent-oharge,  which,  though  subiequently 
set  aside  for  want  of  jurisdiction,  would  (if  the  proceedings  had 
been  regular)  have  resulted  in  largely  reducing  the  amount,  the 
Land  Commission  fixed  the  redemption  price  of  such  rent-chargi 
at  a  less  rate  than  20  years*  purchase.  In  re  Hanrahans  Estate 
(MacCarthy's  Land  Purchase  Cases,  p.  5),  commented  on.  In 
the  matter  of  Thb  Estate  of  Ethel  P.  Wabbkn,  and  in  the 
matter  of  The  Estate  op  Wm.  Sankbt    L.  C.  XXVII.  119 

28. Redemption  of  impropriate  tithe  reni-charge—Aet^ 

1887,  9.  15  (2).]  The  uniform  rate  adopted  by  the  Land  Com 
mission  for  the  redemption  of  impropriate  tithe  rent-charges  is 
twenty  years'  purchase,  after  deducting  poor  rate.  Neverthe- 
less, where  it  was  shown  that  such  tithes  had  been  considerably 
reduced  on  septennial  .revision,  but  that  the  order  had  subse- 
quently been  quashed  on  the  ground  that  the  proceedings  were 
within  the  prescribed  period,  the  Court,  in  fixing  the  price, 
awarded  a  lesser  rate  of  purchase.    Re  Warren  and  Sanest 

[L.  C.  XXVII.  .V.  470 

03. Redemption    of   impropriate    tithe    rent-chargct— 

Compulsory  redemption  of,  vhere  sales  have  been  completed — 
Jwrisdiction  of  the  Land  Commission — Land  Law  {Ir,)  Aety 
1881,  s,  24>  \^)— Indemnity  by  Land  Commission.^  Where  lauds 
were  sold  under  the  Land  Purchase  (Ir.)  Act,  1885,  subject  to 
certain  tithe  rent-charges,  but  indenmified  therefrom  by  the 
Land  Conmiission,  and  an  arrangement  was  entered  into  where- 
by ixirtion  of  the  purchase-money  was  transferred  to  the  Com- 
mission, and  annual  payments  thereout  were  accepted  in  lieu 
of  KQsAi  tithes;  on  the  application  of  the  vendor,  made  subse- 
quent to  the  completion  of  the  sales,  the  Court— refusing  to 
determine  the  redemption  jirice  of  the  tithes  on  the  basis  of 
such  sum  as  would  jiroduce  an  equivalent  annual  income  when 
givested — fixed  the  usual  rate  of  purchase.  The  provisions  of 
the  Land  Law  (Ir.)  Act,  1887,  as  to  the  redemption  of  tithes 
and  other  charges,  are  retrospective,  and  apply  to  sales  com- 
pleted before  the  passing  of  that  Act.  In  re  The  Estate  or 
THE  Mabqcis  of  Bath  -  -  L.  C.  XXVII.  38 

24. Redemption    of    impropriate    tithe    rent-charge  — 

Eedesiaetieal  and  impropriate  tithe  rent-charge — Power  of 
ComwUssion  to  order  redemption  of  impropriate  tithe  rent- 
ekarge — Price  HzedJ]  Where  lands  have  been  sold  under  the 
Land  Law  Acts,  the  Commission  have  power  to  order  the  re- 
demption of  impropriate  tithe  rent-charges  issuing  out  of  the 
landa,  and  will  exercise  the  power  in  preference  to  proceeding 
by  way  of  indemnity.  The  usual  price  fixed  is  20  years'  pur^ 
rhaae  of  the  tithe,  less  the  average  poor  rates  for  five  years. 
In  the  matter  of  The  Estate  of  Watson     L.  C.  XXIII.  87 

26. Redemption  of  tithe  rent-charge  after  the  sale  of  a 

holding  subject  thereto  has  been  completed — Jurisdiction  to  order 
-^"Land  sold"^Land  Law  {Ir.)  Act,  1885,  s.  8— Land  Law 
{Ir.),  Act,  1887,  ss.  U,  15,  sub-s,  2  and  lA—Land  Law{Ir.)  Act, 
1891,  s,  20.]  The  powers  given  to  the  Land  Commission  by 
sec  15  of  the  Land  Act  of  1887  are  powers  ancillary  to  sale, 
and  to  be  exercised  in  connection  with  and  for  the  purposes  of 
sale.  There  is  no  jurisdiction  to  order  redemption  of  impro- 
priate tithe  rent-chaige  when  the  sales  of  the  holdings,  which 
had  been  liable  thereto,  have  been  completed  and  closed. 
Re  The  Marquis  of  B.\th's  Estate     L.  C.  XXVII.  112 

26  Redemption  of  impropriate  tithe  rent-eharge^Que's- 

ixon  as  to  costs  a  question  of  law — Owner  entitled  to  costs 
of  making  title  thereto,  and  costs  of  drawing  out  redemption 
priced-Purchase  of  Land  Act,  1885,  s.  17— Land  Law  {Ireland) 
Act,  1887,  s.  IS— Land  Purchase  Rules,  1887,  rr.  73,  107.] 
Where,  in  proceeding  under  the  Purchase  of  Land  Acta  and 
the  rules  made  thereunder,  a  question  arises  as  to  costs, 
althou^  under  these  rules  such  costs  are  in  the  "  discretion  " 
of  the  Land  Commissioners,  by  discretion  is  meant  a 
judicial  discretion;  and  if  it  is  alleged  that  no  judicial  dis- 
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cretion  was  exercised  in  the  granting  or  withholding  of  such 
costs,  or  that  such  costs  were  granted  or  withheld  contrary 
to  law,  a  "question  of  law"  arises,  which  any  person  in- 
terested can  require  the  Judicial  Commissioners  to  hear  under 
sec.  17  of  £he  Purchase  of  Land  Act,  1885.  Where  impropriate 
tithe  rent-charge  is  ordered  to  be  redeemed  under  sec.  15  of 
the  Land  Law  Act,  1887,  for  the  purpose  of  selling  the  land 
on  which  it  is  charged,  under  the  Purchase  of  Land  Acts,  the 
owner  of  such  tithe  rent-charge  is  entitled  to  the  costs  and 
exi)en8es  of  making  title  to  such  tithe  rent-charge  and  to 
the  codts  of  making  application  for  the  payment  out  to  liim  of 
the  redemption  price  of  such  tithe  rent-charge.  In  re  The 
Estate  of  Lbconfibld  •        L.  C.  XXV.  28 

27. Redemption  of  life  annuity — Compulsory  powers  of 

Land  Commission — Price  referred  to  Land  Commission— Sum 
retained  in  Land  Judges*  Court  to  provide  for  redemption — 
Security  of  land  charged — Evidence  as  to  value  of  annuity — 
Landed  Estates  Court  Act,  s.  tjQ—Land  Law  {Ireland)  Act, 
1887,  *.  15.]  W  here  an  annuity  is  compulsorily  redeemed  under 
tha  Liund  Purchase  Acts,  the  Court  will  receive  evidence  as  to 
value,  but  will  not  fix  the  redemption  price  at  the  amount  re- 
quired to  purchase  a  Government  annuity  of  equal  amount,  or 
tlie  amount  recjulred  to  purchase  the  annuity  in  open  market 
In  the  matter  of  The  Estate  of  the  Irish  Land  Commission 

[L.  C.  XXVI.  U5 

28. Redemption  of  rents— Determination  of  redemption 

price  by  Land  Commission  on  consent  of  parties— 50  &  51  Tic, 
c  35,  *.  16  (3)— 66/A  General  Rule  of  5th  Dec,  1887.]  Where 
a  fee-farm  rent  of  £26  5s.  9d.  issuing  out  of  lands  sold  in  the 
matter  was  directed  to  be  redeemed  and  the  parties  consented 
that  the  Land  Commission  should  determine  the  redemption 
price  pursuant  to  the  16th  sec.  of  the  Xiaud  Law  Act,  18fa7,  the 
Commisdioner,  on  evidence  that  the  rent  was  amply  secured, 
fixed  the  redemption  price  at  twenty-five  years'  purchase  of  the 
net  rent,  after  deducting  the  average  poor  rate  for  five  years. 
In  re  Estate  of  Givax  -  -  L.  C.  XXV.  40 

29. Reducing  instalments  payable — Extension  of  period 

of  ri payment.]  The  I^nd  Commission  has  no  jurisdiction  to 
reduce  the  instalments  payable  by  purchasers  under  the  Land 
Purchase  Acts.    Neville's  Estate  ;  Collins'  Estate 

[L.  C.  XXIV.  if.  686 

80. Sale  in  Land  Judges*  Court — Offer  to  purchase  by 

Land  Commission — Application  to  increase  offer.]  An  appli- 
cation to  increase  the  offer  made  by  the  Land  Commission  to 
purchase  land  being  sold  in  the  Land  Judges'  Court  was  refused. 
In  re  Gartland's  Estate         -  L.  C.  XXV.  if.  670 

Consent  to  investment  by  trustees  -         XXVI.  78 

See  Trustee— Investment.    1. 

Creation  of  rent-cliarge  under  sec.  16  of  Arrears  of  Rent 

Act,  1882 — Termination  of  tenant's  interest  by  eject- 
ment— New  tenant  purchasing  under  Acts —  Liability 
for  rent-oharge  -  -  -  XXVI.  76  note 

See  Arrears  of  Rent  (Ireland)  Act,  1882.     IL 

Payment  out  to  sole  trustee  -  XXVI.  72 

See  Trustee— Sole.    2. 

Redemption  of  annuity— Death  of  annuitant  after  ruling  of 

final  schedule  -  -  -  -       .    XXVI.  69 

See  Vendor  and  Purchaser.    3. 

Sub-division  of  purchase  annuity    -  -      XXVI.  146 

Sec  Land  Law  (Ireland)  Act,  188L    161. 

LANDS   CLATTSES   ACT. 

1. Compulsory     purchase  —  Compensation  —  Interest  — ^ 

Water  ford  Water  Act,  1871— Lands  Clauses  Consolidation  Act, 
1845 — Costs.]  Where  the  Corporation  of  Waterford  had  appro- 
priated and  entered  Jipon  lands  under  the  powers  conferred 
by  the  Waterford  Water  Act,  1871,  and  had  1 
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Bum  awarded  by  the  arbitrator;  and  upon  a  traverse  to  the 
award,  a  verdict  for  an  increased  amount  and  £20  costs  was 
afterwards  had  by  consent,  and  the  Corporation  then  lodged 
in  Court  the  balance  of  the  verdiot,  not  including  costs:— 
Held,  that  interest  at  the  rate  of  £♦  per  cent,  on  the  sum 
originally  lodged,  and  also  on  the  aum  awarded  by  the 
verdict,  was  payable  from  the  date  of  entering  on  the  lands 
to  the  dates  of  the  respective  lodgments,  and  that  the  Court 
had  power,  on  summary  petition,  to  direct  payment  of  the 
costs  awarded  by  the  verdict.  lie  Waterfobd  Water  Act, 
1871.    Ex  parte  Sullivan         -  -  -         B.  XII.  1 

2. Compulsory   purchase— Compensation — Arbitration — 

Draft  award — Completion  of  purchase — Delay — Damages— 
Mandamus— Dublin  South  City  Markets  Act,  l%lt— Railways 
{Ireland)  Act,  1851.]  A  statement  of  claim  alleged  that  the 
South  City  Market  Co.,  under  the  Acts  in  that  behalf 
empowering  them,  having  given  notice  to  the  plaintiff  that 
they  required  to  purchase  certain  premises,  the  question  as  to 
the  amoimt  of  compensation  payable  was  brought  before  the 
valuator  authorised  to  arbitrate  on  such  claims,  and  the  neces- 
sary evidence  was  fully  given ;  averred  that  the  i)laintiff  did  all 
things  necessary  to  enable  the  defendants  (the  arbitrator  and 
the  company)  and  each  of  them  to  have  the  award  of  the 
arbitrator  made,  issued  and  lodged  as  required  by  law,  and  a 
reasonable  time  in  that  behalf  had  elapsed,  yet,  although 
demanded  by  the  plaintiff,  the  award  had  not  been  made, 
issued  or  lodged  with  the  proper  authority,  the  defendants 
neglecting  and  refusing  to  perform  their  duty ;  and  claimed 
damages  sustained  by  reason  of  the  neglect  and  delay  of  the 
said  defendants  in  making  up  the  draft  award,  within  the 
meaning  of  14  &  15  Vic,  c.  70,  s.  9,  and  further  claimed 
a  mandamus  to  compel  the  arbitrator  to  frame  a  draft  award 
pursuant  thereto,  and  to  compel  the  company  to  have  the 
purchase  of  the  premises  completed.  A  demurrer  havinsr  been 
taken  by  the  company,  on  the  ground  that  no  duty  imix)sed 
on  the  defendants  was  shown,  nor  was  it  shown  how  they  were 
responsible  for  non-performance  of  any  duty  alleged: — Held, 
that   the   statement  of  claim   disclosed   no  cause  of  action. 

HOBOAN  V.  POSNETT   AND  SoUTH  CiTT  MARKET  Co. 

[a.  B.  D.  XVII.  37 

8. Money  lodged  in  Court  by  Railway  Company — Direct 

conveyance  by  Commissioners  of  Church  Temporalities  upon 
the  trusts  and  to  uses  declared  in  a  will.]  Upon  petition  that 
the  iiroposed  purchase  of  certain  lands  from  the  Commissioners 
of  Church  Temporalities  be  approved  of,  as  a  proper  invest- 
ment of  a  sum  of  money  lodged  in  Court  under  the  provisions 
of  the  "  Lands  Clauses  Consolidation  Act,"  it  appeared  that 
the  proposed  purchase  would  be  for  the  benefit  of  the  settled 
estate,  it  was  ordered  that  the  purchase-money  should  be 
transferred  to  the  account  of  the  Commissioners  of  Church 
Temporalities,  the  petitioner  undertaking  to  forthwith  procure 
the  execution  of  a  deed  conveying  the  lands  upon  the  trusts  and 
to  the  uses  declared  in  the  will  under  which  the  settled  estate 
was  held.  Ex  parte  Belfast  and  Countt  Down  Railway 
Co.  AND  Daniel  Delaoherois  -  -  -  B,  IX  4 

LAPSE— Will— Construction. 

See  Cases  under  Will — ^Lapse. 

LABCEK7. 

Sec  Cases  under  Criminal  Law— Larceny. 

LEASE* 

Sec  Cases  under  Landlord  and  Tenant— Lease. 

For  life  or  lives— Fishery— Appeal— 5  &  6  Via,  c.   106, 

fiea    19 I.  M.  177 

See  Fishery  Acts.    2. 

Setting  Aside— Bankruptcy 

Ses  Casefl  under  BANKBurxoT^SBTTiyG  Asms  Lease. 


LEASING-  POWBB. 

See  Power.    11,  12. 

LEGhAOY. 

Sec  Cases  under  Will — Legacy. 

Duty. 

See  Cases  under  Revenue— Legacy  Duty. 

LEG-ITIMAOT — Evidence  of  marriage — Letters — Reputation 
— Acts — Costs.]  Letters  from  the  alleged  husband  to  thd 
alleged  wife,  and  from  other  members  of  the  alleged  husband's 
family,  and  statements  in  the  will  of  the  alleged  husband  and 
of  other  members  of  the  family,  in  all  of  ^^^uch.  the  alleged 
marriage  was  recognised,  were  not  considered  sufficient  per  se 
to  prove  a  marriage ;  there  was  no  record,  in  any  shape,  of  a 
marriage,  and  the  acts  of  the  issue  being  inconsistent  with  a 
valid  marriage;  and  no  intimacy  was  proved  between  the 
alleged  wife  and  the  husband's  family,  but  the  reputation  in 
his  family  was  agamst  a  marriage.    Eastwood  v,  Eastwood 

[P.  I.  J/,  27 

LEGITIMACT  DECLABATIOK  ACT. 

!• Answer  not  necessary— Parentage  within  terms  of  the 

Act.]  It  is  not  necessary  that  the  Attorney-General  should 
file  an  answer  traversing  the  statements  in  a  petition  for  a 
declaration  of  legitimacy.  The  case  comes  within  the 
Legitimacy  Declaration  Act  (Jr.),  1868,  although  the  rumour 
circulated  be,  not  that  the  petitioner  is  illegitimate,  but  that 
he  is  not  the  child  of  his  reputed  parents.  A.  B.  r.  The 
Attorney-General       -  -  -  P.  ill.  M.  568 

2. Form  of  petition  under.]  Tlie  proper  title  for  peti- 
tion under  the  Legitimacy  Declaration  Act  is,  **  In  the  matter 
of  A.  B.  r.  Attorney-General  and  others,  and  in  the  matter  of 
the  Legitimacy  Declaration  Act,  1868."  A.  B.  r.  Attobnkt- 
General  and  Others     -  -  -  P.  III.  M.  314 

LETTEB    ACCOMPAKYIKG    WILL— Secret    trustr-:. 
Discretionary    trust  •  -  I.  J/".  448 

See  Will— Precatory  Trust.    5. 

LETTING  FOB  TEMPOBABT  CONVENIENGB. 

Sec  Land  Law  (Ireland)  Act,  188L    45,  157,  160,  194, 

195,  269,  271-277. 
See  Land  Law  (Ireland)  Acts,  1881,  1887.    61-65. 

LIABILITY  OF  EMPLOTEB. 

!• Action  not  brought  within  time  limited  by  see.  ♦  of  the 

Employers*  Liahility  Act»]  Where  an  action,  brought  under 
the  Employers*  Liability  Act,  has  not  been  commenced  within 
the  time  prescribed  by  seo  ♦  of  that  Act,  the  County  Court 
Judge  has  jurisdiction  to  dismiss  the  action  \nth.  costs,  but 
without  prejudice.    Hall  i'.  Pullman       Q.  8.  XXVI.  96 

^' Dangerous    machinery    and    appliances— Knowledge 

but  inadequate  appreciation  of  the  danger— Non-aceeptanee  of 
risk— Contributory  negligence— Duty  of  employer— Employers* 
Liability  Act,  1880.]  It  having  been  held  by  the  Recorder 
of  Belfast,  under  the  circumstances  appearing,  that  an  action 
under  the  Employers*  Liability  Act,  1880,  was  unsustamable 
for  injury  caused  by  reason  of  a  defect  in  the  condition  of 
the  works  in  the  employer's  business,  on  the  principle 
that>  as  the  danger  was  known  to  and  voluntarily  incurred  by 
the  servant,  he  accepted  the  risk  at  his  own  peril ;  and  fur- 
ther, that  he  had  so  contributed  by  his  own  negligence  to 
cause  the  injury  that  his  employer  could  not  have  avoided 
the  result  :—fl^c/f7,  on  appeal,  that  though  it  w.is  known  by 
the  deceased  that  the  works  and  appliances  were  dangerous, 
yet  this  being  a  new  structure,  and  part  of  the  work  of 
the  deceased  being  diflScult  to  perform,  the  deceased  was 
not  able  to  judge  properly  of  the  danger,  and,  therefore, 
did  not  adequately  appreciate  and  did  not  voluntarily  aooept 
the  risk.  Yarmouth  v.  France  (19  Q.  B.  D.  647)  applied 
(By  Andrews,  J.)    Campbell  v,  Bbbnnan 

[Q.  8.  XXII.  74;    Oir.  0a».  XXIH.  BA 
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LIABILITY    OF   EMPI.OYBB-€o«<'«««A 

8. Embarrattinff   staiement    of   elaitn^S citing    aside — 

O.  XVIII,  r.  IL]  In  an  action  for  damages  to  a  workman 
caused  by  the  fall  of  brioks  from  a  soafFoldingf,  a  statement 
of  daim,  which  stated  that  the  defendant  "so  carelessly, 
neKliRently,  and  unskilfully  erected  the  soafifolding,  tliat  a 
large  number  of  brioks  felj  on  the  plaintiff,"  but  not  specify- 
ing the  particular  defects  relied  on,  was  set  aside  as  em- 
barrassing.   MiTCHBU.  r.   Arthubs       B.   D.    XVII.   102 

4. False  imprisonment — Authority  of  employee— Ratifi- 

ra/i<^n.l  An  employer  was  held  not  to  be  liable  for  the 
acts  of  his  employee  for  giving  a  man  into  custody  on  a 
charge  which  was  afterwards  dismissed,  where  it  was  shown 
that  the  employee  was  desired  to  be  guided  by  the  employer's 
manager,  and  that  neither  the  manager  nor  the  employer 
ratified  the  act.    Btbnb  v.  Gunn  C.  A.  XV.  M,  3a3 

6. Knowledge  of  servant  as  to  safe  and  unsafe  mode  of 

working  machine— yegligcnce.]  Where  there  was  a  reasonable 
mode  in  which  a  proi)er  machine  could  be  fitly  worked  without 
danger,  which  safe  mode,  as  well  as  a  dangerous  mode,  was 
known  to  the  deceased,  who  also  must  have  known  of  the  danger 
of  the  latter  mode,  and  there  was  no  evidence  that  the 
deceased  had  received  any  instructions,  or  that  it  was  his  duty 
to  work  in  the  dangerous  mode  in  which  he  was  working 
when  he  met  his  death: — Held,  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  employers,  and  that  damages 
for  the  death  could  not  be  recovered  from  them  under  the 
Act.    NooyAN  r.  DratiN  Distillebt  Co. 

[B.  D.  XXVII.  M,  622 

6. Master  and  servant— IFegligenee^-Pleading.'}     In  a 

defence  to  an  action  for  damages  for  the  death  of  a  milesman 
the  defendant  pleaded  '*that  the  accident  in  the  said  counts 
respectively  mentioned  was  caused  by  the  negligence  of  a 
fellow-servant  or  fellow-servants,  of  the  said  N.  C,  and  the 
defendants  had  taken  all  due  and  proper  care  in  the  selection 
of  such  fellow-servants: — Hcld^  a  good  plea.  Conwat  v. 
Belfast  and  N.  C.  Railway  Co.  O.  A.  XV.  M.  310 

7. Master  and  servant — Fellow  servant — ^^Vice-prin- 
cipal " — Evidence— Injury  to  milesman  by  negligence  of  traffic 
manager — Alteration  in  manner  of  running  trains — Railway 
Clauses  Consolidation  Act,  1845,  sec,  108.]  Where  a  servant  is 
injured  by  the  negligence  of  another  in  the  same  common 
employment,  their  different  classes  or  grades,  the  power  of 
one  to  command,  to  employ  or  even  to  dismiss  others,  and 
the  obligations  of  the  latter  to  obey  the  lawful  commands 
of  the  first,  are  not  sufficient  to  prevent  them  being  *'  fellow- 
servants"  within  the  meaning  of  the  rule  exempting  the 
master  from  responsibility  to  his  servants  for  injuries  caused 
by  the  negligence  of  their  fellow-servants.  Scmhle,  that  a 
master  may  so  depute  to  another  the  entire  control  of  his 
establishment  as  to  constitute  his  deputy,  as  between  himself 
and  the  workmen  in  the  establishment,  not  a  "  fellow-servant  " 
having  greater  autliority,  but  the  alter  ego  or  representative 
of  the  master,  and  that  for  injury  caused  to  a  workman  by 
the  negligence  of  such  a  deputy  the  master  would  be  resjion- 
Mble.  Whenever  the  employment  is  such  as  necessarily  to 
iMring  the  employee  accepting  it  into  contact  with  the  trafiic 
of  the  line  of  a  railway,  risk  of  injury  from  the  negligence 
of  those  managing  that  traffic  is  one  of  the  risks  naturally  and 
necessarily  incident  to  such  employment^  which  the  employee, 
in  the  absence  of  express  contract,  is  presumed  to  have  under- 
taken to  bear,  as  between  himself  and  the  company.  Primd 
facie,  therefore,  the  risk  of  negligence  on  the  part  of  the 
general  traffic-manager  of  a  railway  is  a  risk  which  a  miles- 
man  employed  on  the  line  undertakes  to  bear,  and  they 
would  be  fellow-servants  within  the  rule;  and  in  an  action 
against  the  company  to  recover  damages  for  injury  caused 
by  such  negligence,  and  resulting  in  the  death  of  the  miles- 
man,  where  the  defence  is  that  it  was  caused  by  the  negligence 
of  a  fellow-senrant,  the  onus  lies  on  the  plaintiff  to  rebut 
the  inferences  that  they  were  fellow-servants,  and  if  it  is  not 
piOTod  thai  auch  manager  filled  the  chaiucter  of  a  deputy- 
maeter  or  vioe-principal,  it  will  not  be  oomx>etent  for  the  jury 


LIABILITY  OF  EMFLOTEB-eon/i'mied 
to  find  that  his  status  was  other  than  that  of  a  fellow-servant 
in  a  common  employment  with  the  milesman.  Quccre,  whether 
in  order  to  constitute  such  a  deputy-master  or  yioe-principal 
it  is  essential  that  he  should  have  been  invested  with  such 
authority  that,  as  between  him  and  his  employers,  nothing  done 
by  him  in  relation  to  the  business  over  which  he  has  control, 
would  be  an  act  authorised  by  them?  Conway  (or  Conbot)  tr, 
Belfast  and  N.  C.  Railway  Co. 

[C.  P.  IX.  217;    B.  C.  XI.  U6 

8. Xegligence — Constructing  of  scaffolding — Incompetence 

of  fellow-servant — Knowledge  of  master — Pleading — C,  L,  P, 
Act,  1853,  sec.  68 — Evidence— Ohms  probandi.]  The  summons 
and  plaint  in  an  action  by  an  employee  against  his 
employer,  to  recover  damages  for  a  bodily  injury  sustained 
by  the  plaintiff,  contained  two  paragraphs,  one  alleging 
that  the  plaintiff  was  employed  to  work  upon  scaffolding 
wliich  the  defendant  knew  was  unsafe  unless  its  material, 
supplied  by  him,  were  sound  and  suitable,  but  that  the  de- 
fendant negligently  supplied  materials  which  were  not  sound 
and  suitable,  and  of  which  the  scaffolding  was  constructed 
without  the  plaintiff's  knowledge  of  such  unsoundness  and  un- 
suitability,  and  that  by  reason  thereof  the  plaintiff  was  injured ; 
the  other,  that  the  plaintiff  was  employed  to  work  upon  scaffold- 
ing constructed  by  the  defendant,  which  was,  by  the  defendant's 
negligence,  constructed  unsafely  and  with  defective  materials, 
of  which  the  plaintiff  was  ignorant,  and  that  by  reason  of 
such  negligence  the  plaintiff  was  injured.  The  defendant  pleaded 
that,  admitting  that  the  materials  were  not  sound  or  suit- 
able, and  that  the  scaffolding  was  constructed  unsafely  and  with 
defective  materials,  he  did  not  supply  the  materials  negli- 
gently, and  construct  the  scaffold  negligently,  as  alleged.  It 
appeared  at  the  trial  tlmt  the  scaffolding  was  put  up  with 
*'  cripples,"  which  were  made  for  the  defendant  by  a  mere  work- 
ing bricklayer,  the  plaintiff's  fellow-workman;  and  the  jury 
found  that  the  "  cripples  *'  were  not  constructed  of  unsound 
materials  supplied  by  the  defendant,  and  that  he  did  not  know 
tliat  they  were  constructed  of  such  materials;  that  the 
"  cripples  *'  were  insecurely  constructed,  but  that  the  defendant 
did  not  know  this,  and  the  plaintiff  did  know  it ;  and  that  the 
maker  of  the  *'  cripples  "  was  incompetent  in  that  respect,  but 
that  the  defendant  did  not  know  of  his  incomi)etence  when  he 
employed  him.  On  those  findings  a  verdict  was  directed  for 
the  defendant: — Held  (Deasy,  B.,  diss,),  that  the  question  as 
to  the  plaintiff's  knowledge  of  the  "  cripples  "  having  been  in- 
securely constructed  was  not  put  in  issue  by  the  pleadings, 
and  should  not  have  been  left  to  the  jury;  that  a  question 
should  liave  been  left  to  the  jury  as  to  whether  the  defendant 
had  exercised  due  care  in  the  selection  of  the  person  employed 
by  him  to  make  the  **  cripples,"  to  ascertain  that  he  was  com- 
petent :  and  that  the  verdict  should  be  set  aside,  and  a  new  trial 
awarded.  Per  Palles,  C.R  :  When  it  is  shown  that  a  ser^-ant 
is  incompetent,  and  that  through  his  incompetency  injury  results 
to  his  fellow-servant,  the  mere  fact  of  his  incompetency  throws 
the  onus  on  the  master  of  showing  that  he  had  exercised  due 
and  reasonable  care  in  selecting  him,  and  in  the  absence  of  such 
evidence  justifies  the  question  of  negligence  in  the  master  being 
left  to  the  jury ;  and  upon  the  pleadings  as  framed  it  was  open 
to  the  plaintiff  to  rely  upon  the  incompetency  of  a  fellow- 
servant  on  the  authority  of  Conway  v.  Belfast  and  N,  C.  Rail- 
way Co.  (XI.  115),  and  Hutchinson  v.  York,  Newcastle^  and 
Berwick  Railway  Co.  (5  Ex.  343).  That  the  defendant  did  not 
know  of  his  employee's  incompeteney  was  not,  per  se,  an  answer 
to  the  action,  for  if  upon  making  due  inquiry  he  would  have 
ascertained  the  fact  he  would  be  liable.  Per  Dowse,  B. :  A  master 
would  not,  in  such  case,  be  liable  for  injury  to  a  servant  occa- 
sioned by  negligence  in  employing  an  incompetent  fellow- 
servant,  if  the  master  used  due  care  in  his  selection ;  nor  would 
the  master  be  liable  either  for  negligent  ];>er8onal  interference 
cr  ne^rligent  employment  of  an  incompetent  fellow-servant,  if 
the  injury  was  occasioned  by  the  servant's  own  negligence,  or 
if  he  undertook  the  work  with  a  knowledge  of  the  materials  or 
instruments  to  be  employed,  knowing  that  they  were  unsound, 
or  unsuitable,  or  that  they  were  unsafe  and  defective. 
Skbbbttt  v.  Soallan  •  .         ^ 
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IiIABILIXY    OF   BMPLOYEB->cofi/<ntte<i. 

8. Seffligence — Defect  in  machinerp— Damages.]    "While 

au  emjiloyer,  who  had  reoently  procured  machinery  from  a 
cx)mpet«it  manufacturer,  is  not  guilty  of  negligence  by  reaeon 
of  not  disoonrering  a  latent  defect,  he  is  bound  to  see  that 
it  does  not  cease  to  be  fit  for  its  purpose  in  course  of  wear, 
tind  is  under  an  obligation  to  test  and  repair  it,  and  in  default 
of  such  testing  while  in  course  of  wear,  he  will  be  liable  to  an 
employee  injured  in  consequence  of  the  defective  condition  of 
the  machinery  by  reason  of  the  effects  of  wear.  Thohfson  v, 
Belfast  Habdoub  Commissioners  Q.  S.  XXIII.  48 

10. Negligence  of  captain  of  merchant  skip — Injury  to 

sailor  on  hoard— Liability  of  owner  of  vessel.^  To  render  an 
employer  liable  for  injury  to  one  in  his  employ,  through  the 
negligence  of  another  person  also  in  his  employ,  it  must  be 
shown  that  the  latter  was  not  merely  a  fellow-workman,  but 
was  placed  in  a  position  of  such  authority  as  fairly  to  represent 
the  employer  himself.  The  captain  of  a  merchant  ship,  imder 
his  control  and  management,  is  not  a  mere  fellow-workman 
of  the  seamen  on  board  bound  to  obey  him,  but  is  such  au 
agent  or  representative  of  the  owner  of  the  vesse]  that  the 
latter,  by  whom  he  has  been  appointed,  will  be  liable  for  an 
injury  to  a  seaman  sustained  by  him  through  the  captain's 
negligence  during  the  voyage,  while  the  seaman  is  acting  in 
obedience  to  an  order  given  by  the  captain.      Ramsat  v.  Quin 

[C.  P.  VIII.  148 

11. Pleading — Traverse  of  negligence — Embarrassing  de- 
fence— Contributory  negligence — Traverse  of  scienter — Master 
and  servant.]  In  an  action  by  a  servant  against  a  master  for 
'*  negligently  supplying  to  the  plaintiff  improper  and  defective 
tackling  for  a  certain  horse  and  cart "  (which  the  plaintiff,  as 
alleged,  was  employed  to  drive),  by  reason  whereof  the  tack- 
ling broke,  and  the  plaintiff  became  unable  to  control  the 
horse,  and  received  the  injuries  complained  of;  the  statement 
of  claim  also  averred  that  tlie  defendant  negligently,  for  the 
purposes  of  the  employment,  supplied  the  plaintiff  with  a 
vicious  and  untrained  horse,  and  imfit  to  be  driven,  *'  as  the 
defendant  knew."  In  his  statement  of  defence  the  defendant, 
having  traversed  the  alleged  occurrence  and  injuries,  further 
pleaded  a  denial  "  that  it  was  through  any  negligence  on  his 
part  that  the  horse  in  the  statement  of  claim  referred  to  ims 
supplied  to  the  plamtiff ;"  and  *'  that  the  plaintiff  so  far  con- 
tributed to  the  occurrence  of  the  alleged  grievances  complained 

of by  his  own  negligence  and  want  of  ordinary 

and  common  care  and  caution;  that  but  for  such  negligence 
and  \Tant  of  ordinary  and  common  care  and  caution  on  his 

part,  the  said  grievances or  any  of  them,  would 

not  have  occurred  or  happened."  JJ-poo,  motion,  on  behalf  of 
the  plaintiff,  to  set  aside  these  defences  as  embarrassing: — 
Held,  that  the  defences  were  good,  and  that  contributor}' 
negligence  was  sufficiently  alleged.    Coughlan  v.  Flanagan 

[B.  D.  XIV.  13 

LIBBL. 

Sec  Cases  under  Bbfamation— Libel. 

LICBNSING  ACTS. 

1» 40  &  41   Yic.f  c.  4,  s.  2 — Retrospective  operation — 

HatcnUe  lo/i/e— Certiorari.]  40  &  41  Vic,  c  4,  sec.  2,  is  re- 
trospective in  its  operation,  and  applies  to  applications  for 
renewals  of  licenses  which  have  been  granted  before  the  pass- 
ing of  the  Act.  (O'Brien,  J.,  diss.).  R.  (Cbaig)  v.  Col« 
lectob-Genebal  of  Excise       •       d.  B.  D.  XII.  M.  337 

2. Appeal  against  order  of  Petty  Sessions  Court — Re- 
fusal of  renewal  of  annual  license — Order  stating  ground  of 
refusal — Evidence  of  other  matters — 18  &  19  Ftc,  c.  62,  s.  2— 
23  &  24  Yic,  c.  35,  *.  1.]  Where  an  order  of  the  Court  of 
Petty  Sessions  refusing  a  renewal  of  an  annual  license  is  in 
terms  regular  and  formal,  and  contains  a  legal  ground  for 
the  refusal,  the  Court,  on  appeal,  is,  under  18  k  19  Vic.,  c.  62, 
8.  2,  precluded  from  inquiring  into  any  other  ground  of  com- 
plaint   BuBBOWse  V.  Devane  -       ^.  B.  XIX  44 


IiIOEirSINa   ACTS-coiififttferf. 

3» Appeal  against  dismiss  of  summoM— Party  aggrieved 

^Right  of  prosecutor  to  appeal]  If  a  summons  at  the  suit 
of  a  police  ofiScer  for  a  breach  of  the  licensing  htws  has  been 
dismissed  by  the  Justices,  th*»  police  officer  has  no  right  to 
appeal,  not  being  a  party  aggrieved.    M*Cann  v.  Hubst 

[Q.  8.  XXVI.  M.  868 

*• Appeal  to  Quarter  Sessions^Summary  jurisdiction^ 

Service  of  notice  on  Clerk  of  Petty  SessionM— Mandamus- 
Licensing  Act,  1872,  St.  52,  77— Petty  Sessions  Act,  185L]  A 
notice  of  intention  to  appeal  against  a  oonvictioa  under  the 
Licensing  Act,  1872,  was  addressed  generally  to  the  convicting 
Justices,  but  was  served  only  upon  the  Clerk  of  the  Petty 
Sessions  for  the  district:— ITe/d  (Gibson,  J.,  diss.),  that  such 
notice  and  the  service  thereof  were  sufficient,  and  in  com- 
pliance with  sec.  52  of  the  Licensing  Act,  1872,  which  requires 
notice  of  appeal  to  be  given  to  the  "Court  of  Summaiy 
Jurisdiction.''  The  Licensing  Act,  1872,  s.  52,  was  not 
intended  to  override,  but  to  harmonise  with  the  previously 
existing  Irish  practice  under  the  Petty  Sessions  (Ir.)  Act, 
185L    R.  (Clabke)  v.  Chaibman  and  Justices  or  Wicklow 

[a.  B.  D.  XXVI.  81 

6. Appeal  to  Quarter  Sessions — Recognisance — One  surety 

—Signature  of  Justice-27  &.  28  Vic,  c  90,  s.  50—35  &  36  Fie., 
c.  94,  s.  52.]  A  recognisance  taken  under  the  Licensing  Act^ 
1872  (35  &  36  A^ic,  c  94,  s.  52),  by  one  surety,  is  suibcient 
Such  recognisance  is  good,  although  not  signed  by  any  magis- 
trate. There  is  no  power  under  27  &  28  Vic.,  c.  90,  s.  50,  to 
take  a  new  recognisance  under  statutes  subsequently  passed. 
MoBBis  V.   Lawlob    -        -       -        CI.  8.  XXVII.  M,  99 

6. Application  for  license — Objection — Unfitness  of  ap- 
plicant— Non-residence  on  premises — Possession  of  another 
licensed  house — Specifying  grounds  of  refusal — Certiorari — 
3  &  4  Wm.  IV.,  e.  68,  s.  4.]  Under  the  licensing  code  in 
force  iu  IreUmd  non-residence  on  the  premises  sought  to  be 
licensed  does  not  per  se  constitute  *' unfitness  of  the  appli- 
cant ''  within  sec.  4  of  3  &  4  Wm.  IV.,  c.  68.  The  possessioii 
of  another  licensed  public-house  by  the  appli&mt  for  a  liceDse 
in  respect  of  ocher  premises  does  not  per  se  constitute  "  unfit- 
ness of  the  applicant"  within  the  same  enactment.  R. 
(Kinsella)  v.  Wicklow  Justices.  R.  (Kavanagh)  r. 
Wicklow  Justices a.  B.  D.  XI.  32 

7. Bond   fide  travellers.]    A   conviction  of  a  publican 

for  selling  drink  on  Sunday  to  men  who  stated  to  him  that 
they  had  come  from  over  three  miles  was  reversed-  He 
Fabbell  -  a.  8.  XXIV.  M.  634 

8. Certiorari— 5a/e  of  spirits  during  prohibited  hours — 

Magistrates*  conviction  quashed — Costs — 35  &  36  Vie.,  e.  94, 
ss.  54,  78.]  Where  the  defendant  was  summoned  before  the 
magistrates  on  the  complaint  of  a  District  Inspector  of  Con- 
stabulary, for  that  "she  did  unlawfully  open  or  ke^  open 
her  licensed  premises  for  the  sale  of  intoxicating  liquors,  or 
did  unlawfully  expose  for  sale  or  sell  same  on  her  said 
licensed  premises  to  persons  not  being  bond  Me  traveUers  or 
lodgers  therein,  contrary  to  the  statute,"  and  the  magistrates 
convicted  the  defendant  and  ordered  her  to  pay  a  fine ;  the 
Court  quashed  the  conviction  on  the  ground  that  the  sum- 
mons charged  alternative  and  distinct  offences,  whereas  the 
order  made  by  the  magistrates  dealt  with  the  diarges  as  one 
offonce.  Costs  of  the  motion  showing  cause  given  against 
the  magistrates.  R.  (Collins)  r.  The  Justices  op  Watbb- 
FOBD a.  B.  D.  XXVII.  64 

8. Composite  application  for  spirit  groeer^s  license  and 

a  beer  retailer*s  license — Suitability  of  premises — Discretion  of 
justices  to  refuse — Certiorari  and  mandamus,  tchen  not 
available,  against  Justices  refusing  to  grant  eertiMeate.]  The 
aipplioant,  a  grocer,  applied  to  the  Magistrates  of  the  Petty 
Sessions  district  in  which  his  premises  were  situate  for  a 
beer  retailer's  license  and  a  spirit  grocer's  license:  the  appli- 
cation  wtu  refused.  The  applicant  appeiJed  to  the  Goanty 
Court  Judge  and  the  Justices  at  the  Annual  Lirensing 
Sessions,  when  the  decision  of  the 
igitized  by ' 
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affirmed.  A  oonditional  order  having  been  granted,  the 
Divisional  Court  refused  to  make  it  absolute  on  the  ground 
of  the  application  being  in  the  oomposite  form,  and 
thna  disentitling  the  applicant  to  allege  that  he  was 
refused  a  spirit  grocer's  license,  he  not  having  specifically 
applied  for  such: — Held,  on  appeal,  that  the  order  of  the 
Divisional  Court  was  right,  and  must  be  affirmed. 
R.  (Mabshaxl)  r.  Justices  op  CorNTT  Tyboxb 

[C.  A.  XXVII.  60 

10. CoMtruction  of  statutes— Spirit  ffroeer— Consumption 

of  intoxictUing  liquor  on  premises  vhere  sold — Porter — Licensed 
spirit  grocer  holding  license,  also  to  sell  beer  for  consumption 
on  the  premises — 35  &  36  Vie,^  e.  94,  s.  83.]  On  a  summons 
aeainst  a  defendant,  who  held  not  only  a  spirit  grocer's  license, 
but  also  a  wholesale  beer  dealer's  license,  and  a  retail  beer 
dealer's  license  (all  for  the  sale  of  liquor  to  be  consumed 
elsewhere  than  upon  the  x>remiges)  for  that,  he  being  duly 
lioensed  as  a  spirit  grocer,  purchasers  from  him  of  intoxi- 
cating liquors  drank  such  liquors  on  his  premises,  with  his 
privity  and  consent,  he  was  convicted  and  fined  £5,  it  appearing 
that  porter  sold  by  him  had  been  so  consumed  on  his  premises ; 
and  the  conviction  was  recorded  on  his  license: — Held 
(Barry,  J.,  kesitante,  Fitzgerald,  J.,  duhitante\  that  the  sum- 
mons was  not  rightly  framed,  and  that  no  offence  had  been  com- 
mitted under  sec.  83  of  the  Licensing  Act,  1872,  as  the  term 
intoxicating  liquors  therein  does  not  indude  porter  or  beer,  or 
any  liquor  oUier  than  spirits.  Quoere  (by  Fitzgerald,  J,) 
whether  a  lioensed  spirit  grocer  can  hold  also  a  license  to 
sell  beer  for  consumption  on  the  same  premises  ?  G'LonoH- 
LIN  r.  DoWLiNO  •  -  •  a.  B.  XI.  170 

11« Forfeiture — Previous  convictions — Unrecorded  convic 

tion  under  Sale  of  Food  and  Drugs  Act,  1875—37  &  38  Vic, 
c,  60,  *.  22-^8  &  39  Vic,  c.  6S-42  &  43  Ftc,  c.  50.]  A 
oocviction  for  an  offence  against  the  provisions  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  has  not  the  effect  of  a  conviction 
for  an  offence  against  the  Licensing  Acts,  so  as  to  work  a 
fcMfeiture  of  the  license,  unless  it  is  to  be  recorded  on  the 
license.      Miller  r.  M'Cabe  Q.  S.  XXVI.  M.  348 

^®- Hotel    keepers  —  Opening    premises    on    Sunday,] 

Where  there  is  no  intention  proved  on  the  part  of  the 
defendants  to  open  their  premises  on  Sunday  for  the  sale  ot 
drink,  summonses  for  having  the  doors  of  their  premises 
open  will  be  dismissed.  Quinn  v,  Eoan  ;  Quinn  v.  O'Bbien  ; 
QriNX  r.  CcBTATNB  -  p.  8.  XII.  M.  674 

\^ Jurisdiction  of  magistrates— Imprisonment  with  hard 

labour  for  non-payment  of  a  penalty— 65  k  36  Vic,  c.  94,  s.  78 
---36  &  37  Fu?.,  c  82,  s,  4.]  Where  a  conviction  for  breach  of 
«ie  licensing  laws  is  pronounced,  under  the  78th  sea  of  35 
&  36  Vic,  c,  94,  and  a  fine  has  been  inflicted,  with  an  alterna- 
tive sentence  of  imprisonment  in  default  of  payment,  there  is 
BO  junsdiction  to  order  hard  labour  in  addition.  Hennessy 
r.    MOBAN  .  -  a.  S.  XXV.  80 

_^* Notice— Application  for  spirit  license— Clear  daysA 

Twenty-one  clear  days'  notice  of  application  for  a  spirit 
hoenae  must  be  given  under  8  &  4  Wm.  IV.,  c.  68,  sec  2  Re 
OX^onxoe  ....  Q.  s.  I.  3f.  178 

^* -Objection  to  granting   of  license  —  Grounds  A    The 

person  who  objects  to  the  granting  of  a  license  should  be 
prepared  to  give  evidence  on  oath  if  required;  and.  if  a 
magistrate,  should  refrain  from  voting.  The  three  grounds  for 
objection  are:  unfitness  of  applicant,  unfitness  of  premises, 
and  number  of  existing  public-houses.      Anon. 

[a.  8.  IX.  M,  636 

^lirS'^^l.^^  con#/a6Zf *  to  arrest  in  cases  of  drunkenness 
^  &  7  Wm,  IV  c,  38,  s,  12-Lieensing  Act,  1872,  *.  12- 
w^r'^^^T^"''  1874,  ,.  25,]  The  provision  of  the  Act  of 
William  IV.,  which  authorises  the  constable  to  arrest  every 
person  found  drunk,  is  by  impUcation  repealed  by  the  Licens- 
iMg    Acts.    UABTEB    r.    Hboabtt       -      Q.  8.  XXVII.  88 
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l*'- Renewal  of  license— Annual   certificate  as  to  good 

•karaeter  and  conduct— Grant  in  Petty  Sessions,]  The  annual 
certificates  required  by  publicans,  previous  to  the  renewal  oi 
licenses  from  the  Excise,  may  be  applied  for  under  the  Licens- 
ing Acts,  1872  and  1874,  at  an  ordinary  Petty  Sessions  of  the 
district  within  which  the  applicants  reside;  and  it  is  no 
ground  for  refusing  to  grant  such  certificates  that  the  applica- 
tion had  not  been  made  at  the  Annual  Licensing  Petty  Sessions. 
Bbennan  t.   Smith        -  -  -  d.  8.  XI.  18 

,  ^8. Sale  of  Liquors  on  Sunday  (/r.)  Act,  1B78— Keeping 

licensed  premises  open  though  not  for  the  sale  of  liquors.]  A 
conviction  for  keeping  licensed  premises  open  on  Sunday,  for 
sale  of  tobacco,  groceries,  eta,  during  which  time  some  bond 
Me  travellers  were  supplied  with  liquor,  was  reversed  on 
appeal.    Moriarty    r.   Hanna  -      a.  8.  XIII.  M,  98 

1® Sale  of  Liquors  on  Sunday  {Ir,)  Act,  187B— Keeping 

licensed  premises  open  though  not  for  sale  of  liquors— Onus  of 
proof.]  When  a  publican  keeps  open  his  lioensed  premises  ou 
Sunday,  the  onus  is  thrown  upon  him  of  showing  that  such  act 
was  not  for  the  purpose  of  selling  intoxicatmg  liquors,  his  duty 
being  to  absolutely  close  the  premises.    Shiels  v,  MaoGee 

[Q.  8.  XIII.  M,  91 

20. Sale  of  Liquors  on  Sunday  {Ir.)  Act,  1878,  s.  1— 

Construction— Public-house  outside  municipal  boundary  of  city 
of  Cork,  but  within  Parliamentary  boundary  of  county  of  city.] 
On  a  case  stated  by  magistrates  for  the  opinion  of  the  Court,  as 
to  whether  a  conviction  for  selling  liquor  on  Sunday  could  be 
had  against  a  publican  whose  premises  were  situate  outside  the 
municipal  boundary  of  the  city  of  Cork,  but  within  the  Parlia- 
mentarj-  boundary  of  the  county  of  the  city  of  Cork:— Held, 
that  the  effect  of  the  sale  of  liquors  on  Sunday  (Ir.)  Act,  1878, 
(41  &,  42,  Vic,  0.  72),  sec.  1.,  so  far  as  relates  to  Cork,  is  to 
except  from  its  operation  merely  the  locality  known  as  the 
municipal  city  of  Cork :  and  therefore,  that  the  defendant  was 
liable  to  be  convicted.    Knox  v,  Kidnbt 

[Q.  B.  D.  XIII.  97 

21- Selling    intoxicating    liquors    without    a    license-^ 

*' Sale  "—Publican  agent  of  seller— 17  &  18  Vic,  c,  89,  s,  3— 
85  &  36  Vic,  c,  92,  s,  3.]  Where  an  unlicensed  shopkeei)er  is  in 
the  habit  of  giving  printed  dockets  to  parties,  by  means  of 
which  intoxicating  liquors  are  obtained  at  a  duly  licensed 
house:— Held  (Murphy,  J.,  diss.),  in  the  absence  of  proof  that 
there  was  intoxicating  liquor  of  which  he  was  owner,  or  over 
which  he  had  control,  being  supplied  to  the  holders  of  such 
dockets,  that  an  offence  under  17  &  18  Vic,  o.  89,  s.  3,  has  not 
been  committed.  Where  there  is  a  serious  doubt  as  to  the  con- 
struction of  a  licensing  statute  the  Court  will  be  slow  to  inflict 
penalties.      M'Louohlin  v,  M*Cloy      -      B.  D.  XXVI.  131 

28. Summary  jurisdiction  —  Single  offence  —  Licensing 

Act,  1872  (35  &  36  Vic,  c  94),  s,  16  (1)  (2).]  A  pubUcan 
harbouring  a  constable  while  on  duty,  and  on  the  same  occasion 
supplying  him  with  drink,  may  be  convicted  of  two  separate 
offences.      R.  (M*AlANr8)  r.  Justices  op  Meath 

[a.  B.  D.  XXVII.  127 

88. Summons  for  keeping  premises  open  at  unauthorised 

hours — Bona  fide  traveller — Onus  of  proof— Conviction,  not 
negativing  masters  of  defence— CeTiioTKri,]  On  a  summons 
against  a  licensed  publican  for  keeping  open  his  premises  at 
unauthorised  hours  on  Sunday,  the  onus  lies  on  him  of  proving 
AS  matters  of  defence,  within  section  28  of  the  Licensing  Act, 
1874,  that  the  purchasers  were  bond  ilde  travellers,  or  that  he 
truly  believed  that  they  were,  and  took  all  reasonable  precau- 
tions for  the  purpose  of  ascertaining  whether  they  were  or  not, 
and  where  a  conviction  is  pronounced,  no  indorsement  is  neces- 
sary on  the  face  of  it  that  the  defendant  had  failed  to  prove 
those  matters  to  the  satisfaction  of  the  magistrate  adjudicating. 
Sed,  per  0*Brien,  J. :  It  is  desirable  that  in  cases  of  this 
summary  character  the  Justices  should  express  their  findings, 
when  required  so  to  do,  on  those  specified  questions  of  fact  if  in 
issue— section  51,  sub-s.  4,  of  the  Licensing  Act,  1872,  not 
applying  in  such  case  to  exempt  theirf  from  the  lycessity  of  s^ 
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doing,  and  an  objection  to  a  cwiviction,  founded  on  their  refusal 
BO  to  do,  not  being  a  mere  objection  for  want  of  form,  within 
section  54.  Roberta  v.  Humphrcyt  (L.  R.  8,  Q.  B.  483),  dis- 
cussed.   R.  (Moonbt)  v.  County  DrBLiN  Jubtices 

[a.  B.  D.  XV.  68 

24,  —  Third  eonviet ion— Indorsement  on  liecnae— Renewal 
of  license  after  second  conviction,  and  third  not  pronounced 
within  the  same  licensing  ycar^-CeTtioTUii— Licensing  Act,  1872, 
»*.  30,  ZZ—Licensing  Act,  1874,  ».  2L]  Where  two  ctMiviotions 
for  oflfenoee  against  the  Licensing  Laws  have  been  recorded 
on  a  publican's  lioenee,  a  third  conviction  works  a  forfeiture 
of  the  license  although  the  magistrates  have  not  directed  it  to 
be  recorded  thereon,  notwithstanding  that  the  publican  had 
meanwhile  obtained  a  renewal  of  his  license,  on  which  the  other 
convictions  were  not  recwded,  the  old  license  being  given  up 
by  him  thereupon,  and  notwithstanding  that  the  third  convic- 
tion was  not  pronoimoed  within  the  same  licensing  year. 
R.   (O'Lbart)  r.  The  Justices  op  Cork 

^  [Q.    B.    D.    XVII.    106 

26. Transfer  of  license— Excessive  number  of  previously 

licensed  houses— CeTiioran—StatuteSj  construction  of— Maxim 
•'Communis  error  facit  jus  "—"  Stare  decisis,  et  non  quieta 
movere."]  Upon  the  application  of  the  assignee  of  a  licensed 
public-house  in  Ireland  for  transfer  of  a  license,  the  Court  ot 
Licensing  Sessions  has  no  jurisdiction  to  refuse  it  merely  on 
the  ground  of  there  being  already,  in  the  opinion  of  the  Court, 
an  excessive  number  of  licensed  public-houses  in  the  district. 
R.  (Clitheroe)  v.  Recorder  of  Dublin  (XI.  85,  Ir.  R  11,  C.  L. 
412),  followed.  Sharpe  v.  Wake/ield  (21 Q.  B.  D.,  66, 22,  Q.  B.  D. 
289.  15  App.  Cas.  173),  considered.  R.  (Smith)  v.  Justices 
ofCavan  ....      a.  B.  D.  XXVI.  61 

26. Transfer  of  license— Excessive  number  of  publicans* 

/t>en*f«— Certiorari— 3  &  4  Wm,  IV.,  e.  68,  #.  2—35  &  36  Vic, 
f.  94—37  k  38  Vic,  c  60,  *.  12.]  In  May,  1877,  the  tenant 
of  a  licensed  public-house  surrendered  the  premises  to  his  land- 
lord, who  in  the  following  August  demised  same  to  another 
tenant,  with  the  intention  that  the  new  tenant  should  con- 
tinue to  carry  on  the  business  of  publican.  But  during  the 
current  year  of  the  existing  license,  which  would  expire  in 
October,  no  steps  were  taken  to  renew  same,  or  to  obtain  a 
transfer,  and  the  premises  from  thenceforth  continued  closed. 
In  December,  1877,  the  tenant  applied  to  a  Justice  of  the  Peace 
for  an  indorsement  on  the  license  by  way  of  transfer,  which 
wa«»  refused;  and  at  the  Quarter  Sessions,  held  in  January, 
1878,  an  application  having  been  made  to  the  Recorder 
of  Dublin  for  a  licensing  certificate,  which  was  refused  in 
consequence  of  the  number  of  existing  public-houses  licensed 
in  the  locality : —JSTc/d,  that  the  application  to  the  Recorder 
could  not  be  regarded  as  being  for  a  transfer,  and  the  case  being 
therefore,  distinguishable  from  Clitheroe  v.  The  Recorder  of 
Dublin  (XL  85),  that  the  Court  should  not  interfere.  R. 
(O'Connob)  v.  The  Recorder  of  Dublin 

[a.  B.  D.  XIII.  141 

27. Transfer  of  licensc-Obieetion  — X umber  of  pre- 
viously licensed  houses  in  the  neighbourhood — Discretion  of 
Licensing  Court — Certiorari — Mandamus — Construction  of  Sta- 
tute—Z  k  4  Wm.  IV.,  e.  68,  ss.  2,  3,  4.]  In  the  case  of  a  trans- 
feree of  a  public-house  and  its  license  appljdng  for  a  certificate, 
to  entitle  him  to  an  Excise  license  for  the  ensuing  year,  the 
Court  of  Licensing  Sessions  has  not  jurisdiction,  under  the 
Licensing  Code  at  present  in  force,  to  consider  *'  the  number 
of  previously  licensed  houses  in  the  neighbourhood"  of  the 
applicant's  house,  and  to  prohibit  the  issue  of  the  license  and 
refuse  to  grant  the  certificate  on  the  ground  that  the  number 
of  existing  licensed  houses  is  excessive,  or  that  there  would 
be  an  excess  if  the  application  were  granted.  Where,  in  such 
a  case,  an  order  has  been  made  by  the  Court  of  Licensing 
Sessions,  prohibiting  the  issuing  of  the  license  and  refusing  to 
grant  the  certificate  on  that  ground,  which  is  recorded  on  the 
order,  the  order  will  be  quashed,  and  a  writ  of  mandamus 
issued.    R.  (Clithbbob)  v.  Recobdbb  op  Dxtblin 

ta.  B.    XI.  86 
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28. Transfer  of  license— Refusal  of  Justices  to  grant — 

Certiorari.]  An  applicant  for  a  license  had  held  a  mortga^ 
on  the  licensed  premises  which  were  the  subject  of  an  Equity 
suit  for  administration  in  the  Civil  Bill  Court;  the  County 
Court  Judge  refused  to  transfer  the  license  to  him  at  that  time 
as  the  matter  was  pending  in  the  Equity  suit,  but  promised 
the  ajiplicant  a  new  license  at  the  ensuing  sessions.  The  appli- 
cant  purchased  the  premises,  and  put  X.  into  xxMsession,  who 
sought  for,  and  was  refused,  a  license  by  the  Justices,  the  County 
Court  Judge  having  been  succeeded  by  another.  On  a  motion 
for  a  certiorari  i—Held,  that  the  Court  would  not  interfere  with 
the  discretion  of  tlie  Justices.  Ex  parte  Feext,  Re  Loxdox. 
DEBET  Justices  a.  B.  D.  XV.  M.  116 

29. Transfer  of  license — Renewal  of  license  granted  to 

former  licensee  by  meigistrates  after  annual  licensing  session* — 
Duty  received  by  Inland  Revenue  authorities  thercpn — Applica- 
tion by  purchaser  for  transfer.'\  Where,  after  the  annual 
Licensing  Petty  Sessions  (to  which  no  application  was  made),  a 
renewal  of  a  license  was  granted  at  the  ordinary  Petty  Session?, 
and  Excise  duty  was  received  thereon  by  the  Inland  Revenue 
authorities: — Held,  on  an  application  by  a  purchaser  for  a 
transfer,  that,  the  license  being  produced  with  renewal 
duly  indorsed,  and  the  indorsement  accepted  by  the  Inland 
Revenue  authorities,  the  Court  was  not  at  liberty  to  inquire 
into  the  circumstances  under  or  date  at  which  such  renewal 
has  been  granted  at  Petty  Sessions,  and  that  a  transfer  should 
be  granted  accordingly.    In  re  John  Davidson 

[a.  8.  XIX.  63 

80. Transfer  of  license— Refused  by  magistrates—Stafe- 

ment  of  ground  of  (fcmion— Certiwari— 3  &  ♦  Wm.  /F.,  e.  68, 
».  4 — 18  k  19  Vic,  c  62,  *.  1.]  On  an  application  to  confirm 
the  transfer  of  a  publican's  license,  applicant  was  questioned 
by  the  magistrates  as  to  the  sufiiciency  of  the  3rard  accommo- 
dation  of  his  premises,  and  on  the  application  having  been 
refused,  the  magistrates  certified  in  writing  that  such  refusal 
was  upon  the  ground  of  the  imsuitabihty  of  the  premises,  and 
because  there  was  not  sufficient  yard  accommodation: — Held^ 
that,  under  such  circumstances,  it  was  not  open  to  the  appli- 
cant to  object  that  tlie  grounds  of  the  refusal  bad  not  been 
expressly  announced  by  the  magistrates  when  delivering  their 
decision.  CDonnell  r.  Justices  of  the  Peace  pob  Co. 
Down a.  B.  D.  XVII.  98 

81. Transfer  of  license— Rights  of  landlord  of  licensed 

premises  on  resumption  of  possession  from  tenant— Renewal  of 
I'iccn**?— Certiorari— 6  Oeo.  IV.,  e.  81—18  k  19  Vic,  e.  114 — 
37  k  33  Vic,  c  69.]  The  landlord  of  licensed  premisea,  ob> 
taining  possession  of  them  by  ejectment,  is  not  an  assignee 
within  the  meaning  of  either  6  Geo.  IV.,  c.  81,  or  18  k  19  Vic, 
c.  114.  In  order  to  come  within  these  statutes  it  is  necessary 
that  the  person  applying  for  a  transfer  should  be  the  assignee 
both  of  the  premises  and  of  the  license.  J?.  {Clitheroe)  v. 
Recorder  of  Dublin  (XI.  85 ;  I.  R.  11,  C.  L.  412),  adoirted. 
R.  (O'Brien)  v.  Tipperart  Chairman  and  Justices 

[C.  A.  XIV.  19 

32. Transfer  of  stvin  days'  license — Grant  of  six  days* 

license— Mandamus.]  In  January  1876,  the  widow  of  the  holder 
of  a  seven  days'  license  applied  to  the  magistrates  for  a  transfer 
into  her  own  name,  and  they  gave  her  a  six  days'  license,  which 
was  confirmed  at  the  annual  licensing  sessions,  there  being  no 
opposition.  The  Court  granted  a  mandamus  directing  the 
magistrates  to  re-hear  the  application.  R.  (Qvinn)  r.  Ttronb 
Chairman  and  Justices  •  -       d.  B.  D.  XII.  Jf.  310 

33. Transfer  of  license — Objection  to  granting,  how  made 

— Adjudication  upon  objection — Ord€r  of  prohibition — Refusal 
of  certificate  for  renewed — Written  entry  stating  reason  of 
prohibition  or  refusal — Jurisdiction  of  Licensing  Justices — 3  *  ♦ 
Wm.  IV.,  c  68,  *.  4—18  k  19  Vic,  c  62,  s.  1— Certiorari.] 
Uix)n  the  hearing  of  applications  for  spirit  licenses  at  Quarter 
Sessions  on  October  29th,  D.  applied  for  a  transfer  of  a  license 
to  him.  His  name  having  been  called  in  open  Court,  and  pvo- 
,  clamation  made  of  the  application,  he  was/exan^e$Lji^^to  the 
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position  and  convenience  of  the  house ;  and  by  queations  put  by 
the  presiding  Justices,  it  was  elicited  that  his  premises  were 
situate  beyond  the  jurisdiction  of  the  borough  police,  and  two 
miles  distant  from  a  police  station ;  but  no  formal  objection, 
either  oral  or  in  writing,  was  made  to  the  granting  of  the 
transfer.  The  Chairman  and  Justices  having  heard  all  the  ap- 
plications, retired  to  consider  them,  and  decided  upon  refusing 
D.'s  application,  on  the  ground  of  the  inconvenience  of  his 
hou3e.  They  then  returned,  and  in  open  Court  declared  that  the 
license  to  D.  was  refused,  but  they  did  not  assign  any  reason  for 
the  prohibition,  nor  was  any  such  reason  then  entered  in  writing 
ly  the  Clerk  of  the  Peace,  the  refusal  being  alone  recorded. 
Afterwards,  on  November  3rd,  when  the  chairman  was  sitting 
alone  to  hear  civil  bills,  D.  ai>plied  to  him  for  a  certificate  of 
the  reasons  for  which  the  transfer  had  been  refused,  and,  on  the 
following  day,  the  chairman  stated  that  it  was  by  reason  of  the 
inconvenience  of  the  house,  and  directed  the  Clerk  of  the  Peace 
to  make  an  entry  to  that  effect.  A  writ  of  certiorari  having 
been  issued*  commanding  the  return  of  the  orders  of  prohibition 
and  refusal  to  grant  the  certificate,  what  purported  to  be  a  copy 
of  the  list  of  the  names  of  the  various  applicants  was  returned, 
having  written  thereon,  opposite  the  name  of  D.,  and  the 
description  of  his  application  for  a  transfer,  the  words — '*  Befusal 
because  of  the  inconvenience  of  the  house  and  place  " : — Heldt 
that  the  orders  of  prohibition  and  refusal  to  grant  the  transfer 
and  certificate  should  be  quashed.  R.  (Dkmpset)  r.  Antkim 
Chaibman  and  Justices  -  -  •  Q.  B.  IX.  166 

Committal   of  witness— Refusing  to  answer  criminating 

questions  ...  -  XVIII,   2 

See  Evidence.    17. 
• — Disqualification  of  Justice  •  XXIII.  40 

See  Justices— Disqualification.    3. 

Transfer    of  license— Attached    to   freehold   premises- 
Intestacy— Heir-at-law  -  XXVI.  106,  128 

See  Spirit  License. 

LIEN. 

I. General — Evidence  of—Cu»tom  of  trade— Linen  dyers 

and  Unishers.'i  In  order  to  establish  the  existence  of  a  general 
hen  on  the  ground  of  usage  or  custom  of  a  trade,  it  must  be 
«hown  that  it  was  so  xmiversally  acquiesced  in  that  everybody 
in  the  trade  knew  of  its  existence,  or  could  have  ascertained 
it  on  inquiry.  Linen  dyers  and  finishers  in  the  North  of 
Ireland  have  no  general  lien  by  the  usage  or  custom  of  their 
trade  enablinjr  them  to  detain  fabrics,  delivered  to  them  to  be 
dyed  or  finished,  for  a  general  balance  of  accounts  arising 
from  work  done  in  the  course  of  their  employment.  Savill  v. 
Barehard  (4  Esp.  3) ;  Ex  parte  Watkins  (L.  R  8,  Ch.  520) : 
Ex  parte  Vaux  (L.  R  9,  Ch.  602),  discussed.  Be  Spotten, 
Ex  parte  Pbovixoial  Bank        -  •  -      B.  XI.  106 

2. Good* — Order  and  disposition — Unregistered  deed  in 

the  nature  of  a  hill  of  scUc— Relation  back — 35  &  36  Vic,  c.  58, 
see,  21,  ntb-tee.  7 — B.  and  I.  Act,  1857,  sec.  102 — Inspectorship 
deed.]  8.  and  Ca  had  been  in  the  habit  of  obtaining 
ad^-anoes  from  the  Merchant  Bank  and  giving  letters  to  the 
huik  declaring  their  goods  at  the  bleach-green  of  B.  and  Co. 
to  )>e  subject  to  a  lien  for  the  amount  of  their  advances.  Sub- 
sequently a  deed  was  executed  by  S.  and  Co.  and  B.  and  Co., 
declaring  the  goods  then  at  the  bleach-green  to  be  subject  to  the 
lien: — Held,  that  the  arrangements  effected  by  letters  prior 
to  the  execution  of  the  deed  were  terminated  by  the  execution  of 
the  instrument  and  merged  therein.  Other  goods  were  from 
time  to  time  substituted  for  those  mentioned  in  the  deed.  B. 
and  Co.  covenanted  by  the  deed  to  hold  goods  substituted 
with  the  sanction  of  the  Ixink,  for  those  specially  mentioned  in 
the  deed,  subject  to  the  lien  of  the  bank.  The  sanction  of  the 
bank  was  not,  in  fact,  obtained  at  the  time  of  the  substitution. 
Quetre,  whether  such  substituted  goods  were  subject  to  the  lien 
by  virtue  of  the  deed?  S.  and  Co.  presented  a  petition  for 
arrangement  with  their  creditors,  and  after  they  had  obtained 
the  order  for  protection,  sent  to  the  Merchant  Bank  a  letter 


JjIEN —continued. 

describing  the  goods  then  at  the  bleach-green-  as  subject  to 
the  lien  of  the  bank:— JTeW,  that  the  letter  did  not  create 
any  lien  not  existing  by  virtue  of  the  deed.  Every  assignment 
of  goods,  whether  legal  or  equitable,  amounting  to  anything 
moi'e  than  almost  a  mere  promise,  is  subject  to  the  operation  of 
the  Act  for  the  registration  of  bills  of  sala  The  Court  will 
not  in  an  arrangement  case,  pending  the  first  sitting,  upon 
motion  dissolve  an  injunction  restraining  the  removal  of  goods 
of  the  arranging  debtor,  out  of  the  jurisdiction,  unless  upon 
the  strictest  proof  of  right  by  the  person  moving.  Qucere, 
whether  the  act  of  bankruptcy  involved  in  the  dismissal  of  a 
petition  for  arrangement  relates  back  to  the  filing  of  the  i)eti- 
tifin,  or  to  the  dismissal  only?  Re  Spotten  and  Co.  Ex 
parte    The  Merchant  Banking  Co.  -  B.  X.  46 

Sec  Cases  under  Pr.actice— Landed  Estates  Court- 
Lien. 


-  Banker. 
Sec  Banker. 
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On  goods  for  ]iayment  of  bills— Commission  agent    XI.  61 

See  BANKRrpTCT— Arrangement.    44. 

Solicitor's. 

See  Cases  under  Solicitor— Lien. 

Vendor's XVIII.   46 

See  Vendor  and  Purchaser.    5. 

LIFE  INSTTBANGE. 

See  Insurance.    6-10. 

LIGHT. 

1* i>  A  neient     lights  —  Injunction — Substantial     injury,  ] 

Petition  to  restrain  the  erection  of  a  building  so  as  to  darken 
the  x^etitioner's  ancient  windows.  The  evidence  was  conflict- 
ing :  — Held,  that  the  injunction  should  issue,  the  Court  being 
of  opinion  that  substantial  injury  would  result  to  the  petitioner 
by  the  loss  of  sky  area^    Maguire  v.  Gkattan 

[B.  II.  M.  136 

2. Easement  —  Parol     agreement  —  Extinguishment     of 

liccnsc--2  &  3  Wm.  IV,,  e.  71,  see.  3.]  To  an  actioq.by  the 
owner  of  a  house  for  obstructing  light  to  a  window  against  the 
owner  of  the  adjoining  land,  which  right  had  been  enjoyed  for 
twenty  years,  the  defendant  pleaded  on  equitable  grounds  that 
the  ancestor  of  the  defendant  had  granted  to  the  ancestor  c^ 
the  plaintiff  a  right  to  open  a  window  in  the  wall  in  question, 
in  consideration  of  which  the  ancestor  of  defendant  and  his 
successors  were  to  be  at  liberty  to  build  so  as  to  block  up  the 
window  if  they  pleased.  Replication  that  the  right  had  been 
enjoyed  for  twenty  years,  and  that  the  agreement  in  the  defence 
wa*  not  in  writing.  On  demurrer  r—JSff/cf,  that  the  defence 
was  bad  imder  2  &  3  Wm.  IV.,  a  71,  sec.  3,  and  also  that  the 
benefit  of  a  mere  verbal  license  given  by  one  party  (deceased) 
to  another  party  (deceased)  would  not  pass  to  the  representatives 
of  the  latter  as  against  the  representatives  of  the  former. 
Judge  v.  Lowe  -  -  -  -       C.  P.  VII.  88 

3. Setting    aside    verdict  —  Jury.]     In    an    action    for 

cbstruotion  of  light,  if  the  plaintiff  proves  sensible  diminution 
of  light  and  that  his  enjoyment  of  his  premises  was  so  inter- 
fered with,  he  is  entitled  to  succeed  even  though  he  was  not 
injured  in  his  business.  The  fact  that  a  jury  viewed  the  premises 
did  not  entitle  the  defendant,  when  a  verdict  had  been  given  in 
his  favour,  to  succeed  when  a  motion  is  made  to  set  aside  that 
verdict.    Manning   v.    Gresham  Hotel  Coupant 

[Q.  B.  I.  M.  6 

Obstruction — Evidence  -  -  •      I.  Jf.  86 

See  Evidence.    2. 


LIMITATION     OF     ACTION  — Account  — TenanU 
common  .....        Yl 

See  Tenant  in  Common.    1.     ^ 
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LIMITATIONS,  STATTTTS  OF. 

1. Accruer  of  right— Lease— Wrong ftd  receipt  of  rent 

reserved— Absence  beyond  the  teas— Possession  by  Receiver— 
Maintenance.!  In  1732  A.  demised  lands  of  K  to  C,  for 
three  lives,  renewable  for  ever;  0.*8  interest  became  vested  in 
A.  C,  who  in  1873  demised  port  of  the  lands  to  T.  S.,  for 
three  lives  renewable  for  ever.  A.  C.  left  four  daughters, 
entitled  equally,  one  of  whom  married  R.  8.  R.  S.  and  his 
wife  demised  one-fourth  part  of  the  lands  not  demised  to  T.  S,  to 
N.,  for  three  lives,  renewable  for  ever.  R.  S.  liad  an  only 
son,  J.  S.  S.,  who  died  in  1820,  leaving  a  widow,  C.  S.,  and  a 
son,  C.  L.  a,  the  latter  living  at  the  Cape,  whence  he  never 
letumed.  In  1822,  C.  a  conveyed  to  J.  G.  P.  the  reversion  on 
the  lease  to  N.  There  was  no  evidence  who  received  the  rents 
from  T.  S.  from  1820  to  1833,  when  a  receiver  was  ^pointed, 
who  paid  N.*8  rent  to  J.  G.  P.,  and  retained  one-fourth  of 
tho  balance  of  T.  S.'s  rent  after  payment  of  head  rent.  In 
1842  J.  G.  P.  obtained  an  order  to  have  this  rent  and 
arrears  paid  to  him,  which  wa«  done.  Several  renewals 
were  made  during  the  pendency  of  the  cause  to  the  respon- 
dent N.,  who  had  no  interest,  as  a  trustee  for  the  parties 
in  the  cause  and  all  others  interested.  In  1865  O.  L.  a, 
petitioner,  assigned  to  L.  his  one-fourth  of  the  reversion  on 
T  S.'s  lease  and  all  arrears  due.  The  petitioner  filed  a 
cause  petition  against  J.  G.  P.  and  the  respondent,  praying 
that  the  respondent  might  be  declared  to  be  a  trustee  for 
him,  and  for  payment  of  anears  of  rents  i— Held,  that  the 
Court  could  not  presume  either  a  will  of  J.  S.  S..  or  a 
convevance  by  C.  a  to  J.  G.  P..  and  that  the  period  under 
tho  Statute  was  40  vears,  C.  L.  S.  being  absent  beyond  the 
seas,  and  therefore  the  bar  did  not  apply;  that  the  pe^tioner 
was  entitled  to  S-'s  one-fourth  of  the  rents  under  T.  S.  s 
lease,  but  as  the  arrears  of  them  liad  been  paid  by 
the  respOTdent  under  the  order  of  1842,  the  purchase  of 
them  was  the  purchase  of  a  right  which  could  only  be 
realised  by  adverse  litigation,  and,  under  authority  of 
Proster  v.  Edmunds  (1  Y.  and  C.  481),  was  not  enforceable 
as  tending  to  maintenance.      Twiss  v.  Noblett  ^^ 

2. Accruer  of  right— Lease— Wrong fxd  receipt  of  rent— 

3  &  4  Wm.  ir.j  e,  27,  s.  9]  H.,  a  lessee  for  lives  renew- 
able  for  ever  of  a  house,  on  his  marriage  conveyed  it  to 
trustees  and  their  heirs  to  his  own  use  for  life,  and  after  his 
deci'ase  chargeable  with  a  jointure  for  his  wife  C.  and  the 
children  of  the  marriage  equally,  in  default  of  appointment 
bv  H.  (an  event  which  happened).  The  settlement  gave  to 
H.  and  C.  a  leasing  power  "for  any  term  whatever,"  and 
thev  in  1805  demised  the  premises  for  61  years  to  M.  The 
rent  was  reserved  to  H.  and  C,  their  heirs  and  assignees. 
From  the  death  in  1815  of  H.,  C.  received  the  rent  till  she 
died  in  1854,  when  J.,  the  youngest  son,  entered  into  receipt. 
In  1858  a  fee-farm  grant  was  executed  to  him,  and  he  in  1860 
sold  the  property  for  value  to  the  defendant.  Some  of  the 
six  children  (other  tlian  J.)  of  the  marriage  filed  this  bill 
praying  that  the  defendant  should  be  declared  a  trustee  of 
six  undivided  shares  for  the  persons  beneficially  entitled 
imder  the  settlement.  The  defendant  relied  on  the  Statute  of 
Limitations: — Heldf  that  C.  had  not  been  a  person  wrong- 
fully claiming  within  the  3  &  4  Wm.  IV.,  o.  27,  s.  9,  and 
that  time  did  not  begin  to  run  against  her  representatives 
until  her  death  in  1854.    Shaw  v.  Kkiohron 

[B.  III.  M.  678 

3. Acknowledgment— Letter,]       A    letter    by    a   debtor 

asking  for  costs  to  be  furnished  is  sufficient  to  take  case  out 
of  Statute  of  Limitations.    Fitzgibbon  v.  O'Brien 

[M.  O.  I.  M.  34 

4. Acknowledgment — Debtor  and  creditor.]    Letters  of  a 

defendant  which  do  not  contain  an  absolute  acknowledgment 
of  a  debt,  or  an  express  promise  to  pay,  but  in  which  the 
alleged  debtor  expreRses  his  wish  that  the  claim  should  be 
dipcussed  by  his  referee  and  the  plaintiff's  agent,  and  that 
if  the  claim  should  be  established  in  such  reference  tho  matter 
should  be  arranged,  will  not  afford  an  answer  to  a  plea  of 
the  Statute  of  Limitations.    Cassidt  r.  Firman 

[B.  I.  M,  7 


LIMITATIONS,    BTATUTi:    OF-amtinwd. 

6« Acknowledgment— Letter.]    A    debtor    wrote    to   her 

creditor:  "I  must  therefore  once  more  request  you  to 
furnish  me  with  an  account  of  my  debt  to  you,"  and  suggested 
a  method  of  ascertaining  the  amount.,  there  having  been 
mutual  dealings  between  them  i-Held,  a  sufficient  acknowledg- 
ment within  the  Statute  of  Limitations.    Burrows  p.  Baksb 

[V.  C.  III.  M.  688 

8«  Acknowledgment  —  Letters  —  Solicitor  —  Agent."]     C. 

acted  as  solicitor  for  a  railway  company  in  purchasing 
lands,  &c.,  and  died.  In  a  suit  to  administer  his  assets,  the 
company  filed  a  diarge  claiming  a  sum  as  due  to  them  hy 
V.  To  save  their  claim  from  the  bar  of  the  Statute  they 
relied  on  two  letters  written  by  C.  to  their  secretary.  In 
the  first  C\  wrote:  "I  am  now  quite  ready  to  go  into  the 
account,  but  as  I  have  wrote  to  you,  it  is  necessary  to  have 
an  appointment  to  dispose  of  it  satisfactorily.  ...  I  will 
on  hearing  from  you,  go  over  and  vouch  the  aooount"  The 
second  letter  contained  this  passage:  "I  am  going  shortly 
to  London,  and  will  take  with  me  the  vouchers  and  papers 
necessary  to  close  what  remains  open  on  the  account.'*:  — 
Held,  that  these  letters  did  not  contain  acknowledgments 
sufficient  to  take  the  cose  out  of  the  operation  of  the 
Statute.    Crawford    v.   Crawford    -  B.   II.    M.    119 

'''• Adverse  possession — Fiduciary  capacity.]  The  pos- 
session of  a  person  clothed  in  a  fiduciary  capacity  is  not 
adverse,  within  the  Statute  of  Limitations,  and  is  no  answer 
to  one  of  the  next  of  kin  taking  out  letters  of  administration 
and  suing  in  ejectment  (By  Lawson,  J.)  MrLHKRjr  r. 
Dorian        ....  cir.  Gas.  XVII.  74 

8- Commencement  of  civil  bill  action.]    In  relation  to  the 

Statute  of  Limitations,  the  commencement  of  a  Civil  Bill 
action  dates,  not  from  the  time  of  the  service  of  the  pftx^ess, 
but  from  the  time  of  its  delivery  to  the  process-server  and 
entry  in  his  book.    (By  Morris,  C.J.)    Coyne  r.  Hunt 

[Cir.  Gas.  XX.  82 

9 Demurrer  to  statemcM  of  claim  founded  on— Imma- 
terial allegations— Time  and  place— 0.  XVIII.,  rr,  U,  14.] 
A  defence  founded  on  the  Statute  of  Limitations  cannot,  since 
the  Judicature  Act,  be  raised  by  demurrer,  ^icollb  r. 
Hibernian  Joint  Stock  Banking  Company 

[E.  D.  XII.  83 

10.  —  Effect  of  petition  for  tale,  or  for  partition  and  sale, 
by  owner  or  incumbrancer.]  Whether  a  petition  presented  in 
the  Landed  Estates  Court  be  for  sale  or  for  partition  and  sale, 
and  whether  it  be  presented  by  the  owner  or  by  an  incum- 
brancer, an  order  for  sale,  made  within  the  time  of  limitation 
affecting  an  incumbrance  on  the  estate,  will  take  the  incum- 
brance out  of  the  operation  of  the  Statute  of  Limitations.  Ke 
Colelough  (8  Ir.  Ch.  R.  330),  observed  upon,  but  followed. 
Decis'on  of  Flanagan,  J.,  affirmed.  In  re  Nixon'b  Estate 
[li.  B.  C.  VIII.  Ill;   Gil.  A.  IX.  31 

ll- Ejectment  on  the  title— Mortgage— 10  Car.  1,  e.  15, 

ss.  2,  3  {Irish)— S  &  9  Vic,  e.  106,  *.  6.]  The  mortgagee  of  an 
assignee's  interest  in  lands,  where  the  assignee  never  went  into 
possession,  and  was  barred  by  the  Statute  from  recovering  in  an 
action  of  ejectment  on  the  title,  cannot  recover  in  an  action  of 
ejectment  on  the  title.    Fleming  r.  Moore 

[a.  8.  ZXV.  48 

13« Express  trust— Term.]    In  1812,  E.  B.,  by  indenture, 

granted  an  annuity  for  lives,  payable  out  of  certain  lands, 
and,  to  secure  its  payment,  demised  the  lands  to  trustees  for  a 
term  of  years,  with  a  proviso  for  cesser  upon  payment  of  all 
arrears  of  the  annuity.  In  1814,  E.  B.,  by  indenture,  granted 
to  W.  W.  an  annuity  for  lives,  payable  out  of  the  same  lands, 
and  demised  the  lands  to  a  trustee  for  a  term  of  years,  upon 
certain  trusts  for  better  securing  the  annuity,  with  a  proviso  for 
cesser  upon  payment  of  all  arrears.  A  receiver  appointed  in  a 
cause  instituted  to  recover  the  arrears  of  tlie  first  annuity, 
having  been  in  receipt  of  the  rents  and  profits  of  the  lands, 
from  1825  until  the  filing  of  a  petition  for  sale  in  the  Landed 
Estates  Court,  and  the  arrears  having  been  paid  upon  such 
sale  in  I&(j8:—Held,  that  the  claim  of 
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W.  W.  to  the  arrears  of  the  annuity  granted  in  18U  was  not 
Urred  by  5  &  ♦  Wm.  IV.,  a  27.      In  re  Bibminghah's  (As- 
sioNBKs')  Estate  _   ^ 

[Ii.  B.  C.  IV.  K.  304;   Oil.  A.  V.  39 

13. Express  trust— Construction  of  will.]    A  testator, 

by  his  will,  dated  in  June,  1833,  gave  to  J.  6.,  his  heirs,  &c., 
all  his  real  and  personal  estate,  upon  trust,  to  raise  thereout 
£1,500,  and  invest  £1,000,  part  thereof,  for  the  use  of  his  son, 
J.  D.,  to  be  paid  to  him,  with  interest,  &c.,  on  attaining  the 
age  of  21  years,  and  £500  for  the  use  of  his  daughter,  O.  D.,  to 
be  paid  to  her,  with  interest,  &c.,  on  her  attaining  her  age  of 
21  years,  or  marriage,  with  a  gift  to  the  survivor  of  the  other's 
share,  in  the  erent  of  the  death  of  J.  D.  under  21  years 
without  issue,  or  C  D.  under  21  j^ears  without  being  married. 
After  a  bequest  of  £1,000  to  his  wife,  he  directed  that  J.  G. 
should  invest  such  parts  of  his  jiroperty  as  were  not  disposed 
of  for  the  use  of  his  said  son,  J.  D.,  to  be  paid  to  him  on  the 
attaining  of  his  age  of  21  years,  or  in  the  event  of  his  death 
under  21  years,  without  issue,  for  the  use  of  his  said  daughter 
C\  D.,  &o.  The  will  then  continued :  '*  And  upon  this  further 
truj$t  that  in  the  event  of  the  death  of  both  my  said  children 
before  they  shall  respectively  attain  their  said  ages  of  21  years, 
or  that  my  said  daughter  shall  not  marry,  &c.,  my  will  and 
desire  is  that  the  said  J.  G.  shall  and  do  retain  to  his  own  use  and 
l)enefit  all  the  rest,  residue,  and  remainder  of  my  said  real  and 
freehold  property,  goods,  chattels,  stock  in  trade,  seourities  for 
money,  and  all  other  personal  estate  and  effects,  and  the  moneys 
and  proceeds  arising  therefrom,  and  to  apply  and  di8]X>se  of  the 
same  as  he  may  deem  and  consider  necessary.  I  give,  devise, 
and  bequeath  unto  my  said  son  J.  I),  all  the  rest,  residue,  and 
remainder  of  my  goods,  chattels,  i)ersonal  estate,  and  effects 
of  what  nature  or  kind  soever  for  his  own  sole  use  and  benefit.*' 
O.  D.  died  in  1834,  aged  about  4  years,  and  J.  D.  died  later  in 
the  same  year,  aged  about  5  years.  J.  G.  died  in  1869.  Upon 
a  bill  being  filed  in  1871,  to  carrj"  out  the  trusts  of  the  testator's 
will,  the  defendants,  who  were  the  executors  of  J.  G.,  in  their 
answer  admitted  that  J.  G.  fully  accepted  and  acted  in  tlie 
trusts  of  the  will,  and  assented  to  all  the  bequests  therein 
contained: — Held,  that  the  legacies  to  J.  D.  and  0.  D.  of 
£1,000  and  £500  were  vested.  Held,  also,  that  J.  G.  took  the 
1>enefieial  interest  in  the  residue  of  the  testator's  property. 
Heldj  also,  that  in  consequence  of  the  admission  by  the  de- 
fendants, the  Statute  of  Limitations,  3  &  4  Wm.  IV.,  c.  23, 
could  not  be  relied  on  as  a  defence,  J.  G.  being  an  express 
trustee,  and  that  the  defendants  were  bound  to  pay  to  the 
administrator  of  C.  D.,  out  of  the  assets  of  J.  G.,  the  legacies 
of  £L000  and  £500.  Whether  the  6th  section  of  the  3  &  4  Wm. 
rV.,  c.  27,  applies  to  suits  for  legacies  under  the  40th  section, 
quoere,      O'Rkillt  r.  Walsh  -  -  B.  VI.  107 

[This  was  affirmed  on  appeal    I.  R.  7,  Eq.  167.1 

14. Express  trust — Construction  of  marriage  articles.] 

By  articles  of  Dec«>mber  1,  1787,  executed  previously  to  the  in- 
tended marriage  of  W.  11.,  it  was,  amongst  other  things,  agreed 
tlut  certain  lands  or  a  rent-charge  should  be  vested  in  trustees 
for  300  years  from  the  death  of  W.  R.,  upon  a  certain  trust,  and 
subject  thereto  upon  trust  to  raise  portions  for  the  younger 
children  of  the  marriage  of  W.  R.,  distributable  according  to  a 
power  of  appointment  given  to  W.  R.  by  the  same  articles.  Ko 
settlement  was  executed  In  1813  W.  R.  appointed  £1,500,  pait 
of  said  portions,  as  the  portion  of  M.  R.,  one  of  his  daughters, 
and  directed  that  said  sum  should,  immediately  after  his  death, 
be  raised  and  paid,  with  interest  to  be  computed  from  the  day 
of  his  death,  to  trustees,  to  be  applied  as  declared  in  the  settle- 
ment executed  on  the  marriage  of  W.  R.  with  F.  C.  A.  The 
said  settlement  provided  tliat  the  trustees  should  •ps),y  the  in- 
terest of  said  sum  to  F.  C.  A.  for  life,  and  after  his  death  to 
M.  R.  for  life,  and  should  pay  same  to  the  children  of  the 
marriage  as  F.  C.  A.  should  appoint  F.  C.  A.  died  in  1832, 
liaving  by  his  will  appointed  said  sum  in  equal  shares  amongst 
his  children.  W.  R.  died  in  1837.  No  jyayment  of  interest  of 
the  sum  of  £1,500,  or  any  part  thereof,  was  ever  made  td  M.  R. 
(who  survived  F.  C.  A.)  or  to  any  of  her  children,  and  no  ac- 
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knowledgment  was  ever  made.  Upon  a  sale  of  the  said  rent- 
cliarge  in  the  Landed  Estates  Court,  for  which  a  petition  was 
presented  in  1868,  the  children  of  F.  O.  A.  and  their  trusteee 
claimed  to  be  paid  the  said  sum  of  £1,500,  with  interest  from 
1837,  the  date  of  the  death  of  W.  R.  i—Held  (upon  appeal  from 
the  decision  of  the  Landed  Estates  Court  allowing  the  claim), 
by  Lord  O'Hagan,  L.C.  (the  Lord  Justice  of  Appeal  declining  to 
express  any  opinion  on  the  question),  that  the  case  was  within 
the  25th  sec.  of  3  &  4  Wm.  IV.,  c.  27,  the  agreement  to  create 
the  term  of  300  years  being  equivalent  in  equity  to  the  creation 
of  said  term.    Jic  Radclifp's  Estate        -        Cli.  A  V.  162 

Ift- Express  trust—Notice  of  unregistered  security."]    By 

a  settlement  executed  on  the  marriage  of  his  son,  O.  M,  charged 
a  sum  •)f  £1,090  on  chattel  lands  for  the  younger  children  of  the 
marriage  on  the  death  of  their  parents,  the  survivor  of  whom 
died  in  1830,  when  a  bill  was  filed  by  the  only  younger  child  to 
raise  the  charge.  The  cause  was  referred  to  two  barristers,  who 
in  1834,  awarded  that  tlie  lands  were  subject  to  the  charge.  A 
deed  was  executed  in  1836,  which  was  also  lost,  by  which  O.  M. 
and  his  grandson,  the  eldest  son  of  the  marriage,  charged  the 
lands  with  £1,000  in  favour  of  the  younger  child.  In  1843,  on 
the  marriage  of  tlie  grandson,  the  lands  were  settled  subject  to 
the  £1,000,  and  in  1845  the  surviving  trustee  of  the  settlement 
in  1809  assigned  the  property  to  the  grandson.  The  younger 
child  died  in  1854,  from  which  time  no  interest  was  paid  i—Held, 
that  the  effect  of  the  deeds  was  to  create  an  express  trust  for 
payment  of  the  £1,000,  and  that  the  daim  for  principal  and 
interest  was  not  barred  by  the  Statute  of  Limitations.  A 
mortgagee  claiming  under  a  registered  deed  :—Heldt  bound  by 
notice  to  his  solicitor  of  a  prior  unregistered  settlement  Jit^ 
Mason's  Estate        -  -  -  L.  E.  C.  V.  183 

16. Express  trust — Power  to  sell^Construetion  of  will.] 

A  testator  directed  tliat  all  his  properties  should  be  sold  by  his 
executors  as  soon  as  they  could  dispose  of  them  to  advantage,  or 
such  part  of  them  as  would  pay  all  his  debts  specified  in  a 
schedule,  and  he  bequeathed  legacies  i)ayable  immediately.  He 
died  in  1831,  from  which  time  no  pasrment  was  made  on  account 
of  the  legacies : — Heldt  that  no  trust  was  created  for  payment 
of  tlie  legacies,  to  take  the  case  out  of  the  bar  of  the  Statute  of 
Limitations.    Re  Bubleioh's  Estate   -  I<.  E.  0.  V.  81 

17 How  raised  as  defence— O.  XVIII.,  r.  11.]    The 

defence  of  the  Statute  of  Limitations  should  be  raised  by  state- 
ment of  defence,  and  not  by  a  demurrer  to  the  statement  of 
ckim.    NiCHOLLS  v.  Hibsbxian  Bank     E.  D.  XII.  M.  896 

18. Judgment  creditor — Acknowledgment— Part  payment 

— Assignment  in  trust  for  benciit  of  creditors  to  maintain 
policy  of  assurance — Receipt  of  income  by  trustee — Payment  of 
premiums.]  A.  and  B.  were  judgment  creditors  of  S.  S.  in 
1852  assigned  liis  life  interest  in  certain  rents  and  funds  to  a 
trustee  upon  trust  to  maintain  therewith  a  policy  of  assurance 
on  his  life,  and  accumulate  the  residue,  if  any,  until  his  death, 
and  after  his  decease  to  distribute  the  fund  among  A.  and  B. 
and  others,  his  creditors.  S.  died  in  1882: — Held  (reversing 
the  decision  of  Cliatterton,  V.C),  that  the  payment  by  the 
trustee  from  time  to  time  of  the  premiums  on  the  policy  were 
part  payments  by  the  debtor  and  prevented  the  oi)eration  of  the 
Statute  of  Limitations  '.—Held  (aflirming  the  Vioe-Chancellor), 
that  an  acknowledgment  in  writing  of  a  debt  as  due  must,  in 
order  to  satisfy  the  Statute,  be  more  than  a  mere  vague  lefe- 
renoe  to  debts  in  general.  Millingion  v.  Thompson  (3  Ir.  Ch. 
Rep.  236),  distinguished.    Scott  v.  Stngs.    C.  A.  XXV.  60 

19. Judgment  more  than  twelve  years  old — Leave  to  issue 

execution— il  &  38  Ftc,  c.  57,  s.  1.]  Section  1  of  37  &  38  Vic, 
c.  57,  comprises  sums  secured  by  judgment  before  as  well  as 
since  13  &  14  Vic.,  c.  29,  notwithstanding  section  20  of  the 
C.  L.  P.  Act,  1853,  which  to  this  extent  is  impliedly  repealed, 
so  that  on  a  foot  of  a  judgment  entered  upon  Aug.  7, 1871,  leave 
to  issue  execution  will  not  be  granted  more  than  12  years  next 
after  the  right  to  recover  having  elapsed,  and  the  plaintiff's 
right  being  tlieref ore  barred  under  37  &  38  Vic. ,  c  57.    Evans  v. 

Ol^ONNELL  -  .     a.  B.  D.  XIA-^riT/> 

[Affirmed  on  appeal.    18  L.  R.  Ir.  170.1       (JOV  ItT 


(  887  ) 


DIGEST  OF  CASES. 


(  888  ) 


LIMITATIONS.    BTATTJTB   OW-eimtUued. 

aO. Payment  — Acknowledgment -- Common  Law  Pro- 
cedure Acty  1853,  *.  22.]  A  payment  made  under  an  order 
of  the  L.  E.  Court  on  aooount  of  a  creditor's  demand,  is  an 
aoknowledfirment  of  the  debt,  by  part  payment  within  the 
C.  L.  P.  Act,  1853,  eeo.  22.    Cbonin  r.  Dbnnbht 

[B.  III.  3/.  167 

21. Payment  of  interest  on  one  of  several  judgments  on 

foot  of  one  joint  and  several  bond,]  Three  separate  judgments 
to  secure  one  sum  were  obtained  against  three  respective 
obligors  on  their  joint  and  several  bond.  Interest  was  paid 
on  one  judgment  only,  namely,  that  against  the  late  Earl : — 
Held,  that  payment  kept  alive  the  judgment  against  the  present 
Earl.    Be  Kingston's  Estate      -      L.  B.  C.  III.  M.  614 

2d. Pleading— Future    estate— SI    k    38    Vic,    e,    57.] 

Where  the  person  entitled  to  the  previous  particular  estate 
in  land  was  not  in  jXMsession  of  the  rents  and  profits  of  the 
land  when  his  interest  determined,  a  plea  that  the  right  of 
action  of  the  person  in  remainder  is  barred  by  the  Real 
Property  Limitation  Act,  1874  (37  &  38  Vic,  c.  57),  sec.  2,  must 
both  aver  that  the  action  was  brought  neither  within  12  years 
next  after  the  time  when  the  right  of  action  first  aoerued  to 
the  person  whose  interest  so  determined,  nor  within  six  years 
next  after  the  time  when  the  estate  of  the  person  becoming 
entitled  in  possession  became  vested  in  possession.  Knott  v. 
Cornwall  -  -  -  -  B.  D.  XV.  98 

23. Promissory  note — Unanswered  letter  to  defendants 

solicitor — Evidence  of  admission  by  defendant  of  facts  stated 
in  letter.]    Is  the  circumstance  that  a  defendant  or  his  solicitor 
does  not  answer  a  letter  from  the  plaintifiTs  solicitor  evidence 
to  go  to  the  jury  that  the  defendant  admits  the  truth  of  certain 
facts,  as  disclosed  in  the  letter  and  its  enclosures,  detrimental 
to  the  interests  of  the  recipients,  as  tending  to  take  a  cause  of 
action  out  of  the  Statute  of  Limitations  ? — Held  (Pftlles,  C.B., 
diss.)f  that  such  silence  constitutes  evidence  of  admission  to  go 
to  the  jury,  in  corroboration  of  the  other  facts  in  the  case.    Per 
Palles,    O.B. :       The  defendant's  solicitor  should  not  have 
answered  the  letter,  and  would  not    be    paid    (as    between 
party  and  party)  for  so  doing.    Hie  defendant  gave  promissory 
notes  for  £50  to  each  of  his  sisters,  Julia  and  Margaret,  who 
resided  together  and  were  partners,  carrying  on  a  public-house. 
Subsequently   to    their   instructing  a  solicitor  to  proceed   to 
recover  the  amount  due  on  both  notes  the  defendant  handed 
£5  to  Julia,  without  saying  how  the  money  was  to  be  applied. 
She  appropriated  £2  10s.  to  eadi  of  the  notes,  and  put  an  in- 
dorsement to  that  effect  on  the  back  of  the  notes.    Two  writs 
having  been  issued,  the  notes  so  indorsed  were,  at  his  request, 
sent  to  the  defendant's  solicitor  for  inspection,  and,  together 
with  them,  a  letter  from  the  plaintiff's  solicitor.    The  notes 
were  returned  without  any  reply  to  the  letter.    No  further  pro- 
ceedings were  taken  on  the  writs.      In  a  subsequent  action 
brought  on  Margaret's  note,  after  more  than   six  years   had 
elapsed  from  the  date  of  the  note,  the  defendant  alleged  that 
the  £5  was  i)aid  by  him  in  respect  of  Julia's  note  only,  and 
pleaded  the  Statute  of  Limitations  in  the  case  of  Margaret's 
note.    The  Judge  refused  to  withdraw  from  the  jury  the  letter 
of  the  plaintiff's  solicitor  enclosing  the  notes  so  indorsed,  con- 
sidering that  an  inference  of  assent  might  be  drawn  from  the 
defendant's  not  having  replied  to  it.    The  jury  having  found 
for  the  plaintiff:— -ffc/d,  that  the  verdict  should  not  be  set 
aside,  or  a  new  trial  granted,  on  the  ground  of  misdirection 
and  admission  of  illegal  evidence.      Powell  v.  Heffeman  (8 
L.  R.  Ir.  130)  commented  on.    Joy  v.  Jot    B.  D.  XXVI.  12 

24. Solieitor^Agent— Trust— Settlement  of  accounts.]    A 

Solicitor  for  a  railway  company  received  a  sum  of  £428  in  1854 
to  give  in  compensation  and  he  entered  the  receipt  of  it  in  his 
ledger,  but  did  not  apply  it  for  the  purpose  it  was  given  to  him 
for.  In  1856  he  recovered  judgment  against  the  company  for  a 
large  sum  for  costs,  and  on  his  death  an  account  was  settled 
between  his  administrator  and  the  company,  and  the  balance 
due  to  him  was  paid  in  debentures  of  the  company.  In  1865  a 
suit  was  instituted  to  administer  his  assets,  and  the  company 
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filed  a  charge  in  respect  of  £428  i—Held  (reversing  the  Muter 
of  the  Rolls),  that  the  claim  was  barred   by  the  Statute  oi 
Limitations.    Crawfobd  v.  Gbawfobd 

[B.  I.  If.  602;  Ch.  A.  I.  M.  660 

26. Use  and    Occupation — Estoppel.]    The    respondent 

obtained  a  oivil  bill  decree  for  the  use  and  occupation  of  a 
cottage  which  the  appellant  had,  when  the  civil  bill  wu 
brought^  occupied  for  twenty  years  itithout  paying  rent  or 
giving  a  written  acknowledgment  of  tenancy.  In  1850  the 
respondent  had  obtained  against  the  appellant  a  decree  for  £4 
for  use  and  occupation  of  the  same  cottage.  The  appeUaat 
obtained  leave  to  pay  it  by  instalments,  but  never  paid  any 
part: — Held,  that  there  not  being  a  written  acknowledgment 
of  the  tenancy,  mere  non-payment  of  rent  for  20  years  created 
a  tenancy  in  fee,  and  that  the  decree  of  1850  did  not  stop 
the  appellant  from  denying  that  he  was,  when  the  present 
civil  bill  was  brought,  a  tenant  of  the  respondent  (By 
Morris,  J.)    WiLBON  r.   M'Atebr    •    Gir.  Gas.  II.  M.  163 

26. Written    agreement  —  Repairing     contract,]      The 

plaintiff,  by  written  agreement  in  1870,  agreed  to  hand  up 
right  of  possession  to  the  defendant  of  her  house  and  plot  in 
K.  until  such  time  as  she  should  require  it  for  her  own 
personal  use,  and  that  any  expense  she  was  to  be  at  by 
repair  the  plaintiff  would  see  her  paid  before  she  got  pos* 
session,  at  £2  per  annum  rent.  One  quarter's  rent  was  paid 
at  the  time  of  the  agreement;  in  1887  the  plaintiff  sued  for 
six  years'  rent,  and  the  defendant  set  up  a  plea  of  the 
statute: — Held,  that  a  decree  for  six  3'ears  should  be  granted. 
(By  Morris,  C.J.)    Fbent  r.  Galvin 

[Gir.  Gas.  XXI.  32 

Accruer  of  Right — ^Insolvency — Judgment  upon  bond  given 

as  security  for  a  fund  in  which  the  judgment  debtor 
has  a  life  interest  -  -  -  IV.  Jtf.  4 

See  Judgment.    2. 

Adoption  by  landlord  of  payment  of  head  rent  by  tenant 

[IX.  26 
Sec  Landlobd  and  Tbnant— Rent.    7. 

Application  of  to  tithe  rent-charge  •         ZIX.  4 

See  TtTHE  Rent-Charge.    2. 
Debt— Settlement  -  -  -         IV.  3/.  216 

See  Executor— Administbation  Summons.    4. 
Ejectment— Mistake— Writ  of  restitution  I.  M.  26 

See  Wbit  of  Restitution.    5. 
Express  trust— Purchase  for  value — Charity    IV.  3i,  788 

See  Chabitt— Scheme.    1. 

Fund  in  Court  from  1813  to  1870— Payments  in  respect  of 

life  estate  made  by  remainderman      -      IV.  Jf.  701 

See  Tenant  fob  Life  and  Remainderman.    2. 

Landed  Estates   Court  Conveyance 

[I.  If.  64;  II.  U,  282 

See  Landed   Estates  Coubt  Contbtance.   L 
Landed  Estates  Court  Petition    -  -         I.  3f .  lOS 

Sec  Practice— Landed  Estates  Coubt— Petitiox.    L 

Payments  for  maintenance  of  lunatic— Charge  of  estate 

[XV.  45 

See  Lunatic — Maintenance.    2. 
Payment  by  one  conusor  of  joint  judgment  VII.  68 

See  Judgment.    1. 
Pleading— Seduction  -  -  -         II.  JT.  42 

See  Seduction.    6. 

Proof  of  debts  barred  by  statute  in  arrangement  matters 

and  bankruptcy  -  -  VIII.  U.  109 

See    Bankruptct— Arbangement.    U. 
Suit  between  trustee  and  cestui  que  trust         II.  1^.  ^^ 

See  Husband  and  Wife.    2L 
• —    Title  by— Application  to  have  fair  rent  fbced   XXIII.  88 

See  Land  Law  (Ibbland)  Act,  1887.    13. 
Will-Trustee  ....       X.  J/.  616 

Sec  Tbustee— Bbeach  of  TBr»r.  -3.  i 
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See  Cases   under  Probate— Limited  Administbatiox. 

LIKITBD  OWKBB— ISeaafi  by— Rent— Landed  Property 
(Ireland)  Improvement  Act,  1S60— Expenditure  by  intended 
Ictsec—Praetiee.]  S.  contracted  for  a  lease  with  a  limited  owner, 
and  on  the  faith  of  getting  it  expended  largft  Bume  of  money 
upon  the  premises : —JSfc/tZ,  that  the  sanction  of  a  Judge  of  the 
Landed  Estates  Courts  being  sought  under  sec.  25  of  the 
Landed  Property  ImproTement  Act,  1860,  that  Court,  in  esti- 
mating the  rent  in  the  proposed  lease,  was  bound  to  have  regard 
to  the  expenditure  by  S.    J?e  Db  Salis'  Estate 

[Ii.  B.  O.  IV.  Jf.  348 


LIMITBD  FO'WBB  OF  8 ALB —Settlement 
Sec  Settlbmbnt— CoXSTRrCTION.     11. 

LiaiTIDATBD    DAICAGBS— Bond— Penalty 
See  Bond.     3. 


V.  170 


[II.  .V.  6 


LIQTTIBATOB — Company— Security  for  Costs 

[XII.  M.  161 
See  Phactiob-  Sbcitwtt  fob  Costa.    2. 

LIS  PBHDBHS— P/fa  of—yoiiee  of  Ming  mmmont  and 
plaint— Lapse  of  six  months  from  service,]  A  plaint  issued  on 
i\»  12th  of  October,  1865,  was  served  on  the  23rd  of  October, 
and  filed  on  the  6th  of  November.  On  the  13th  of  November 
tlie  Court,  by  consent,  ordered  the  first  paragraph  in  the  plaint 
to  be  set  aside  with  costs,  the  plaintiff  to  be  at  liberty  to 
amend.  The  order  did  not  limit  the  time  within  which  the 
plaint  should  be  amended.  The  plaintiff  did  not  amend,  pay 
costs,  or  take  any  further  step,  or  discontinue,  but  on  the 
14th  of  May  issued  the  plaint  in  the  present  action,  and  served 
it  on  the  following  day :— JTeW,  affirming  the  decision  of  the 
Court  of  Exchequer,  that  defendant's  plea  of  lis  pendens  was 
prored.    DoBAX  r.  Chancellob  -         B.  O.  II.  3/^.  41 


LOBGBB— Franchise. 

See  Pabliament—Fbaxchise. 


27-42. 


LOBD  IiIBXJTBNANT  — .4 c/ion  against  —  Staying  pro- 
mdings—O/fleial  AetJ]  No  action  can  be  maintained  against 
the  Lord  Lieutenant  of  Ireland,  during  his  continuance  in 
oifioe,  for  any  act  done  by  him  as  Lord  Lieutenant.  The  Court 
will  on  motion  stay  the  prooeedings  in  such  an  action  against 
the  Lord  Lieutenant  without  requiring  him  to  plead. 
SiLLiVAN  r.  Eabl  Spbxceb  -  a,  B.  VI.  95 

LOST  Wllili—Probatei 

See  Casea  under  Pbobate— Lost  Will. 

LTTHATIC.  CoL 

Committal        -.----      889 
Contbacts  and  Dispositions         -  -  -890 

Maintknanxe  ------      890 

Pbacticb 3^^ 

Pbopebtt  ------      B91 

LUNATIC — COMXlTTAXf-Justices' icarrant  to  commit— 
Printfd  farm  of,  icith  blanks  to  be  Ullcd  in— Neglect  to  insert— 
Removal  of  lunatic  to  district  asylum— Certificate  of  medical 
o/Keer— Incorporation  of,  in  warrant— SO  k  31  Vic.^  c.  118, 
«.  lOL]  Where  the  blanks  in  a  printed  form  of  a  warrant  to 
commit  a  dangerous  lunatic  to  the  district  asylum,  under 
30  &  31  Vie,  o.  118,  were  not  filled  in  with  statements  that  the 
msgiatrate  called  in  the  assistance  of  a  proper  medical  officer, 
and  that  he  gave  a  proper  medical  certificate,  the  warrant  was 
held  void.  A  medical  certificate,  described  in  the  warrant 
as  '*  annexed,"  but  not  identified  in  any  way  by  the  reference 
SA  one  which  was  before  the  magistrate  previous  to  the  signing 
of  the  warrant,  cannot  be  taken  as  incorporated  therewith  for 
the  piupose  of  supplying  defects  therein  not  of  form»  but  of  sub- 


IiUVATIC  -C01iMITTAIi-e<vifi«v«f. 

stance.  The  medical  custodian  of  the  lunatic,  acting  and 
justifying  under  such  warrant,  is  equally  liable  with  the  magis- 
trates  to  an  action  for  ialse  imprisonment.  •  Coohlan  v.  Woods 

[B.  D.  XVI.  106 

LTTNATIC— COKTBAOTS  AND  DISPOSITIONS. 

1. Testamentary  capacity — Evidence  of  lucid  interval — 

Making  a  rational  viU — iVew  tried — Principles  on  which  granted 
where  verdict  is  against^weight  of  'evideneeJ]  Where  it  appeared 
upon  the  evidence  that  the  testator  was  subject  to  several  insane 
delusions,  including  an  illusion  as  to  the  nature  and  extent  of 
his  property,  the  Court  set  aside  the  verdict,  finding  that  the 
testator  was  of  sound  mind,  memory  and  imderstanding  at  the 
time  of  the  execution  of  the  will  To  constitute  a  sound  dis- 
posing mind,  a  testator  must  not  only  be  able  to  understand 
that  he  is,  by  his  wQl  giving  the  whole  of  his  property  to 
one  object  of  his  regard,  but  he  must  also  have  cajiaoity  to 
comprehend  the  extent  of  his  property,  and  the  nature  of  the 
claims  of  others  whom  he  is  excluding  from  participation  in 
that  proi)erty.    Collieb  r.  Cullen  -  P.  X.  9 

2. Testamentary    capacity  —  Province    of   jury."]     The 

question  as  to  testamentary  capacity  is  essentially  a  question 
to  be  left  to  the  jury.    IHabvet  r.  Bfohanan     P.  I.  M.  886 

LTTKATIO-^lCAIirTBirANCB. 

1 Dividends    of    funds— Trustee    Relief    Act,]    When 

legacies  were  paid  into  Court  under  the  Trustee  Belief  Act,  the 
legatee  being  of  weak  Inind,  but  not  found  a  lunatic  l^  inquisi- 
tion, the  Court  made  an  order  for  the  jnsrment  of  the  dividends 
to  a  gentleman  within  the  jurisdiction  to  be  applied  by  him  for 
the  maintenance  >uid  cl6thing  of  the  legatee,  and  directed  that 
he  should  account  every  three  years.    Re  CoNNBMJkN's  TBtrsTft 

[B.  I.  Jf.  428 

2. Not  so  found— Rea^oruMeness  of  amount — Statute  of 

Limitations.]  Advances  made  for  the  maintenance  of  a  lunatic 
will  be  paid  out  of  the  estate  of  the  lunatic  on  its  administra- 
tion, and  will  be  treated  as  a  charge  thereon,  so  as  not  to  be 
barred  by  the  Statute  of  Limitations,  and  the  only  restriction 
in  the  payment  will  be  so  far  as  the  amount  of  the  advance  was 
reasonable.     Re  0*Gbadt*b  Estate  ;    O'Gbadt   v,   Youno 

[V.  0.  XV.  46 

3. Pauper— Property  liable  for  maintenance — 38  &  39 

Vic,  c.  67,  s,  16.]  Where  a  pauper  lunatic  has  been  placed  in 
an  asylum,  and  expenses  incurred  by  the  governors  in  his  main- 
tenance, and  he  beccHnes  entitled  to  property,  the  Court  will 
order  pasrment  to  the  governors  for  his  past  maintenance.  (By 
Chatterton,  V.C.)    In  re  Fitzoebald 

[Oy.  Ot.  A.  XXVI.  181 

LtTVATIO-^FBAOTICB. 

1* Appointment  of  new  trustee/]    A  petition  to  have  a 

new  trustee  appointed  in  the  stead  of  a  lunatic  had  been 
directed  to  be  amended,  and  to  be  entitled  in  the  lunacy 
matter  as  well  as  under  the  Trustee  Acts.  These  directions 
having  been  complied  with,  the  new  trustee  was  appointed. 
Re  Bopeb's  Settlement  •  •  C.  II.  Jf.  210 

2. Court    of    Appeal    Act.]      The    Lord    Justice    of 

Appeal  sitting  for  the  Lord  Chancellor  has  no  jurisdiction  to 
act  in  matters  of  lunacy.    Axon.  -  O.  I.  if.  24 

8. Form    of    Commission,]    In    a   lunacy    matter    the 

Commission  can  be  sped  in  the  country  instead  of  in  Dublin  in 
case  a  lunatic  cannot  be  removed  to  Dublin,  and  the  commis- 
sion can  be  directed  to  both  the  Commissioners  in  Lunacy  or  to 
either  of  them,  so  as  to  have  the  inquiry  before  one  only,  which 
is  very  usual  in  country  cases.    Re  DArNT         C.  I.  M.  794 

4. Guardian  ad  litem — 0,  XII.,  r.  1— Practice.]    Before 

the  general  s<dicitor  for  lunatics  is  appointed  as  guardian 
ad  litem  for  a  defendant  an  afiidavit  must  be  made  showing  that 
there  is  no  independent  friend  or  relative  who  can  be  procured 
to  act.    NoBMANTON  r.  Bbennan         ^•iJtfi^ai?"' 
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XTTVATIO— PBOPBBTT. 

1. Allowance  to  ehild  of  lutuUieJ]    An  allowance  can  be 

made  to  a  ohild  of  a  lunatio  out  of  the  lunations  estate.  Be 
Hablit         •  -  •  -  -  O.  I.  if.  794 

8. Payment  out  of  money  lodged  in  CourL]    "Moiaey  was 

lodged  in  Court  by  the  defendant,  and  as  the  plaintiff  was  a 
lunatio  and  a  pauper,  his  brother  aiyplied  to  have  it  paid  out  to 
himi-^Seld,  that  the  interest  and  part  of  the  principal  should 
be  paid  out  to  him  on  his  undertaking  to  apply  it  to  the  use  of 
the  plaintiff.    Littlb  v.  Thwait  -  B.  I.  M.  661 

ZiTTBATIO. 

-—Asylum— Presentment  for   -  •  -  Till.  If.  646 

See  Gband  Jubt—Pbb8bntmbnt— Lunatio  Astluk. 

Debtor's  summons— Service  on         -       XZVI.  M.  6Z1 

See  Bankbttftct— Dbbtob's  StnocoNB.    7. 

Defendant— Exeoution   against         -  ZII.  31.  A96 

See  Pbaoticb— ExBCUTioN.    L 

Executor  becoming— Grant  of  admmistration      ZZI.  lA 

See  pBOBATB— Obant  of  Adionistbatiok.    5. 

— -  Guardiap  ad  Zt/^m^-Appointment  by  County  Court  Judge. 

[ZZVI,  M.  686 
See  pBAonoi— CiTiL  Bill  Coubt— Guabdian  ad  litbic 

^—Person  of  unsound  mind  not  so  found— Appointment  of 
Guardian  ad  litem  ...  IX.  98 

See  Pbaoticb— Chancbbt— Guabdian  ad  utbm.    7. 

Service  of  CivU  Bill  -  -  -       II.  M.  674 

See  PBAonoB— Civil   Bkl  Coubt— Sbbviob  of  Civil 
Bill.    6. 

xVlI.  43 


Special  case— Evidence 

See  Pbactiob— EviDBNCE.    3. 

— —  Trustee — ^Appointment  of  new 
See  Tbustbe— Appointment. 


IV.  M.  8»8 


XAIBTBBABOB— Infani^niegitimate  child. 
See  Oases  under  Infant— Maintbnance. 

—  Lunatic; 

See  Cases  under  Lunatio— Maintenance. 

——Purchase  of  rights  to  be  realised  by  adverse  litigation 

[IV.  M.  64 
See  Limitations,  Statute  of.    1. 

KALICIOTXS  ibjttbibs. 

1. City  of  DMin—Information — "  Oive  in  hit  examina- 
tion upon  oath"—"  Justice "—1  Wm.  Ill,,  e.  21  (/r.),  s,  4.] 
In  the  case  of  malicious  injuries  in  the  City  of  Dublin  the 
information  or  examination  must  be  lodged  in  the  Central 
Police  Office.  Semide,  the  information  should  not  be  sworn 
before  an  ordinary  Justice,  but  before  a  Divisional  Magistrate. 
In  re  JBdS0N*8  Pbbsentmext     -  Q«  B.  D.  ZXII.  92 

a. County  Antrim  and  Belfatt  Borough  Act,  28  &  29 

Vic,  e.  183,  89.  34,  35,  36,  38,  42— iSf/amp  Act,  54  &  55  Vic, 
c  39,  8.  21,  88.  (2) — Grand  Jury  Act,  6  &  7  Wm.  IV.,  c  116,  8. 
137.1  M.  L.  H.  &  B.  had  effected  insurances  on  their  premises 
with  a  plate  glass  comi>any,  against  malicious  injuries.  A 
quantity  of  plate  glass  was  smashed,  and  the  company  sent 
in  claims  to  the  Belfast  Corporation  imder  s.  35  of  the 
Borough  Act,  claiming  compensation  for  the  damage  sustained 
by  them  in  having  to  replace  the  glass  so  destroyed.  Under 
fl.  38  of  the  same  Act  it  is  necesBary  that  the  person  claiming 
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compensation  should,  within  three  days  after  the  oommissinn 
of  the  offence,  give  or  cause  to  be  given  the  examination  go 
oath  of  himself  or  the  person  who  had  diarge  of  his  propoty. 
This  was  done  by  the  company,  but  when  the  daims  came 
up  for  hearing  before  the  City  Council  it  appeared  that 
the  stamps  on  the  affidavits  were  not  cancelled,  and  aoooid- 
ingly  the  claims  were  disallowed,  and  from  this  the  tiavenen 
applied  to  the  going  Judge  of  Assise  to  reconsider  the 
cases:— iJe/cf,  that  the  affidavits  under  s.  38  of  the  Boroogii 
Act  of  1865,  oorresponding  to  s.  137  of  the  Grrand  Jury  Act 
(6  &  7  Wm.  lY.,  a  116),  being  required  to  be  made  by  law,  are 
exempt  from  stamp  duty;  but  that  the  only  person  who  can 
claim  compensation  for  malicious  injury  under  the  Gnuid 
Jury  Acts  or  the  Borough  Aot  is  the  owner  of  the  property 
injured,  and  as  the  insurance  company  wae  not  the  owner 
of  the  property  injured,  the  claims  must  be  disallowed. 
(By  Andrews,  J.)  Commebctal  Platb  Glass  Coxfant, 
Limitbd  v.  Tbb  Lobd  Matob,  Aldbbmen  and  Citiisks  or 
Belfast  ....  Cir.  Oaa.  XXYII.  116 

Presentment 

See  Cases  under  Gband  Jubt— Pbbsentmbnt— Mau- 
ozous  Injtjbibs. 

To    property— Indictment       -  -  -  V.    41 

See  CuiMiNAL  Law— Indictment.    2. 

KALIOIOTTS     IKJTTBIES     ACT<-KiUing  dog 

CXI.  146 
See  JuBTioss- Offences.    8. 

I   KALICIOTTS  PBOSBOT7TIOB. 

!• Aetion    for    againet   railway    eompany^Beascnable 

and  prohable  cause — Evidence  of  malice.']  In  an  action  for 
malicious  prosecution,  evidence  upon  whidi  the  Judge  decides 
that  there  was  a  want  of  reasonable  and  probable  cause  is,  of 
itself,  if  believed  by  the  juiy,  evidence  from  which  they  may 
infer  malice,  but  it  is  not  ooncLosive  evidence.  Sed  quarts 
whether  such  an  action  will  lie  at  all  against  a  corporatioo 
aggregate?  Coultbb  v.  Dublin  and  Belfast  Jttnction  Rail- 
way Company  -  -  -         Q.  B.  IX.  209 

A* Aetion  for  maliciously  making  false  dedaraltum  before 

a  magistrate— Kon^averment  of  termination  of  proeeedingt— 
Pleading."]  In  order  to  maintain  an  aotion  for  malicioasly, 
falsely,  and  without  probable  cause  swearing  informations  before 
a  Justice  of  the  Peaoe,  under  which  a  warrant  was  issued,  snd 
the  plaintiff  imprisoned,  it  is  necessary,  as  in  the  case  of  an 
action  'for  malicious  prosecution,  to  aver  that  the  proceedings 
before  the  magistrates  had  terminated.    Kelly  v.  Davidsox 

[C.  P.  X.  19 

Remitting  action. 

See  Remittino  Action  to  Civil  Bill  Coubt.   74, 110, 
HI,  158. 

MANDAKTXS. 

1. Appeal    to    Quarter   Sessions— Laches.]     Where  an 

application  for  a  mandamus  was  made  cm  February  25  to  re- 
view a  decision  of  the  County  Court  Judge  made  on  the  10th 
of  October  preceding,  the  Court  refused  the  application  on  the 
ground  that  it  was  made  too  late.  R.  (Kilubn)  r.  Kin^o's 
County  Chaibman  -  -       [Q.  B.  D.  XV.  M.  «33 

a. Justice  of  the  Peace— Dismissal  of  criminal  chargt— 

Conflict  of  evidence— Forcible  entry— Purchaser  under  writ  of 
n.  fa.— 5  Bieh.  II.,  c  7.]  While  the  Queen's  Bendi  Division 
possesses  jurisdiction,  where  Justices  at  Petty  Sessions  have  re- 
fused to  receive  informations,  and  have  dismissed  the  charge 
to  compel  them  by  a  writ  of  mandamus  to  receive  the  infonna- 
tions  and  commit  the  parties  for  trial,  and  would  exerdse  that 
jurisdiction,  for  instance,  where,  the  evidence  to  sustain  the 
charge  being  clear  and  uncontradicted,  and  the  witnesses  un im- 
peached, the  Justices  nevertheless  refused  to  receive  the  informa- 
tions and  pronounced  a  dismissal,  yet  tlie  Court  will  not  inter* 
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HAKrAMUB-eemfcMMd: 

fere  where  the  Justioefl  have  jmisdiction  and  proceed  to  inveeti- 
gate  the  case,  deciding  upon  a  question  of  fact,  and  exercising 
the  hirge  judicial  discretion  with  which  these  are  invested  in 
coiiBidering,  with  good  faith,  the  credibility  of  the  witnesses 
and  the  weight  and  effect  of  conflicting  evidence,  even  though 
the  conclusion  arrived  at  may  have  been  erroneous.  When  a 
chattel  interest  in  a  house  and  land  has  been  sold  by  a  sheriff 
under  a  writ  of  Heri  faciaty  and  conveyed  by  assignment,  the 
sheriff  camiot  put  the  execution-debtor  out  of  possession,  and 
the  vendee,  if  he  cannot  obtain  possession  peaooibly,  must  re- 
sort to  an  action  for  recovery  of  the  land  on  the  title ;  but  if  the 
\^ndee  enters  with  a  strong  hand,  with  a  multitude  of  people 
with  unusual  weapons,  or  with  menace  to  life  or  limb,  accom- 
panied by  circumstances  of  actual  violence  and  terror,  so  as  to 
prevent  resistance  by  the  apprehension  of  personal  injury,  it  will 
constitute  a  "  forcible  entry  "  within  the  purview  of  5  Rich.  II., 
c  7.  for  which  he  will  be  criminally  liable.    Ryan  r.  Goddabd 

Ca.  B.  D.  XV.  108 

8. Btviting    barrister  —  Burgess   roll  —  ^  &   33    Vie., 

e.  exxxiii]  An  objector  to  persons  claiming  votes  need  not 
IttTB  personal  knowledge  of  the  nature  of  the  objection  when  he 
signs  the  notice  of  objection.    R.  (Johnston)  v.  Wall 

*  [a.  B.  D.  XXVII.  43 

4 Skeri^— Compelling  person  to  act  as  sheri^,]    The 

Court  will  not  grant  a  writ  of  mandamus  or  a  peremptory  order 
in  the  nature  of  a  mandamus  to  compel  a  person  to  be  sworn 
in  and  accept  the  office  of  High  Sheriff  to  which  he  has  been 
duly  appointed.    R  v.  HrxcHiNSON;  R.  v.  ^*^^^jj    g^ 

Cost  of  solicitor  of  Town  CJommissioners  opposing  bilU 

in  Parliament  -  -  •  "^*  ^'  ^^ 

See  Town  Commissionbbs.    7.  ' 

Hearing  of  appeal  from  Justices  •  XVIII.  97 

See  Justices— Appeal  pbom.    8. 
Magistrates'  warrant— Cess  collector       XXIV.  M.  860 

See  Gband  Jtjby— Cess.    5. 

Marriage  returns  by  dergyman  of  Church  of  IreUmd  to 

RegUtrar-General  -  -  -      XXVII.  69 

See  Ibish  Chubch. 
Xon-publication  of  objections  to  list  of  voters      XIX.  66 

See  Town  Commissionebs.    6. 
—  To  compel  Justices  to  issue  a  summons       Vlll.  M.  416 

See  Justices— Pbactice.    10. 

^To  Land  Commission  to  state  case  for  Court  of  Appeal 

[XX.  76 
See  Land  Law  (Ibelanb)  Act,  1881.    170. 

Water  Rate— Advance  by  Commissioners  of  Public  Works 

[XX.  61 

See  Rates.    9. 

HABIKB  IKSTTBAKOB. 

See  Insttbance.    1L 

KABXBT  OVBBT— Sale  in. 
See  Sale  of  Goods.    2,  3. 


KABBIAGB. 

Br€adi  of  Promise  of    -    -  -  -       III.  3/.  780 

See  Husband  and  Wife.    6. 

^Breach  of  promise  of— Pleading 

See  PBAcncE— CoiiiioN  Law— Pleading.     48,   49. 

Breach  of  promise  of— Remitting  action 

See  REMnriNO  Action  to  Civil  Bill  Coubt.     48, 
83^ 


MABRIAGB-eont/naad. 

Consent— Valid  marriage    • 

See  Husband  and  Wife, 


16. 


XII.  14a 

XXVI.  U4 
VIII.  K.  674 


XV.  48 


I.  .V.  777 


I.  M,  167 


II.  .V.  898 


Restraint  of         -  -  - 

See  Will — Condition.    6. 

Validity  of— Deceased  wife's  sister 

See  Pebpetuatino  Testimony.    3. 

MABBIED  WOMAK. 

See  Cases  under  Husband  and  Wife. 

Appearance  by  in  her  own  name  -  * 

Sec  Pbactice— Appeabance.    4. 

Awignment  of  legacy  by  bar  and  her  husband 

See  Tbusteb— Teustee  Relief  Act.    7. 

Security  for  costs  .... 

See  Pbobate — Pb.\ctice.    38. 

MABSHALLING— Will— Annuity 
See  WiLir— Annuiit.    4. 

MASSES,  BEaTTBST  FOB. 

See  Chabitt — Gift  to.    1,  7,  8. 


MASTEB  ABD  SEBVABT. 

!• Action  against  matter  f.or  not  giving  discharge.]    An 

actioQ  for  damages  against  a  master  for  refusing  to  give  a 
discharge  to  a  servant  does  not  lie :  the  servant's  remedy  being 
to  summons  the  master  before  the  Justices,  and  get  them  to 
give  a  discharge.    NoBTHr.  Todd  -    Ci.  8.  XI.  3f.  167 

8. Action  for  damages  for  refusing  a  eharacter.']    Bo 

action  for  damages  Ues,  at  Common  Law  or  by  Statute,  by  a 
menial  servant  against  his  master,  for  refusing  to  give  a  certifi- 
cate of  character.    Handlt  tr.  Moffatt         -     O.  P.  VII.  9 

3. Enticing    servant    to    leave    employment  —  **  Master 

workman" — Farmer  or  private  gentleman,"]  A  farmer  or 
private  gentleman  is  not  a  "  master  workman "  within  43 
Gea  ni.,  a  86,  rac.  7.    Mubpht  v.  Fabbell 

[P.  8.  IX.  M.  469 

4. Liability  of  servant  for  yacht  in  his  charge,  which  was 

injured  by  his  son,]  Plaintiff  (Drdered  that  no  person  was  to 
be  let  use  his  yacht.  The  defendant  was  her  caretaker,  and 
his  son  (who  was  of  full  age),  without  his  father*8  authority, 
took  out  in  her  some  friends  for  a  trip,  during  which  she  was 
sunk  by  a  collision  with  a  steamer  :—Held,  that  the  defendant 
was  liable.    (By  Monahan,  C.J.)    Bbett  v.  Feent 

[Oir.  Oas.  III.  Jf.  390 

6. Master    employing ^   workman    retained    by    another 

without  his  leave— Female  worker— Contract— Ai  Geo,  II L^ 
c.  86,  s.  7.]  Where  an  employer  entered  into  a  contract  with 
a  female  worker,  by  which  she  was  bound  to  work  for  him 
exclusively  and  to  give  a  fortnight's  notice  before  quitting  his 
employment,  and,  not  being  supplied  with  sufficient  work  by 
the  employer,  she  left  his  service  without  due  notice,  and 
entered  that  of  another  employer:- JSTcW,  that  the  seoond 
employer  was  not  liable  to  the  penalty  under  43  Geo.  III., 
c.  86,  s.  7,  the  contract  being  void  for  want  of  mutuality,  as 
containing  nothing  implied  or  expressed  to  compel  the  em- 
ployer to  supply  her  with  work  or  to  pay  her  for  doing  same. 
Sykes   V.    Dixon  (9  A.  &  E.,  603),  applied.     Johnston    v. 

BENSON       ....  a.  8.  XXV.  so 

e. Refusal  to  give  character.]    A  master  is  not  obliged 

to  give  a  servant  any  more  than  a  certificate  stating  that  the 
servant  has  lived  with  him  a  certain  time.    Butleb  v.  Lawson 

[L.  M.  O.  XIV.  M.  617 

7. Refusal  to  give  discharge.]    L.   issued  a  summons      ^ 

against  J.   for  that  she  was  «>Wedgj^d^^a  ^oaf|g^Q[^ 
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MA8TBB  AHD  SBB,Y All's -ecnUnu^, 
BOTVioe,  under  which,  on'leavinjf  the  eervice,  she  was  entitled 
to  a  diachaige,  ana  that  J.  refused  to  give  such  discharge, 
whereby  she  was  prevented  from  obtaining  other  employment, 
and  claimed  £5  as  onmpensation  f or  breach  of  the  contract. 
The  Justices  awarded  40s.  compensation  and  lOs.  coste,  and 
from  this  decree  .J.  served  notice  of  appeal  to  the  Recorder :  — 
Xteld,  that*  an  app^l  Uy,  and  that  no  action  lay  for  damages 
by  a  servant  against  her  master  for  refusing  to  give  a  certificate 

of  character.    Lint  r.  Johnston  

<Ca.  8.  ZZYIZ.  K.  697 

8. Servant  pledging  master^t  credit  without  autfu>rit}/.] 

Goods  having  been  obtained  on  credit  from  a  tradesman  by  a 
servant,  the  tradesman  sued  the  master  for  the  price.  The 
master  swore  he  had  not  sanctioned,  nor  was  he  aware  that 
the  goods  had  been  obtained  on  credit;  and  that  he  on  every 
Saturday  gave  the  servant  (who  catered  for  him  habitually) 
money  to  pay  for  the  requisite  supplies.  The  servant  deposed 
that  the  goods  had  been  consumed  by  his  own  family,  and 
that  he  himseH  had  intended  to  pay  for  them:— Hcld^  that 
the  master  was  not  liable.  (By  Whiteside,  C.J.)  Symks  r. 
Wilson  -  -  -  Cir.  Oas.  III.  M,  698 

9. Share  of  profits — Wages— Magittraie^t  jurisdiction— 

14  &  15  Ftc,  e.  92,  a.  16.]  If  a  fisherman  agrees  to  go  on 
a  fishing  expedition  tmder  a  contract  to  receive  a  certain  pro- 
portion of  the  net  profits  in  remuneration  for  his  services: — 
Held,  that  this  remuneration  is  in  the  nature  of  wagea 
Heldj  also  (by  Andrews,  J.,  and  Murphy,  J. ;  diss,^  Palles, 
C.B.),  that  such  wages  could  be  recovered  by  summons  in  the 
Petty  Sessions  Court,  under  14  &  15  Vict.,  c.  92,  s.  16. 
Donnelly  and  Bybne  r.  Uanlon  B.  B.  XXVII.  78 

See  Cases  under  Campbell's  Act. 

Liability  of  Euploybr. 

— —  Action  for  not  sustaining  character— Bemitting 

[XII.  J/.  896 
See  RBiftTTiNQ  Action  to  Civil  Bill  CorRT.    58. 

•- — Notice  of  dismissal. 

See  Cases  under  Notice  of  Dishissal. 

ICAtBtKONIAL  PBACTICB. 

See  Pbaotige— Matbihonial. 


liAYOB— Election  of 

See  Municipal  Cobpobation— Election.    1. 


IX.  43 


ICBDIOAli  OFFIOBB— County  Infirmary— Presentment. 
See  Gbano  Juby—Pbesentment— County  Infibuabt. 
♦,  5. 

^i^s^Poot  Law  Union— Fee  for  attending  person  not  entitled 
to  attendance  -  •  -  XI.  M.  206 

See  PooB  Law.    3. 

• Poor  Law  Union— Action  by,  against  Guardian,  for  issuing 

red  ticket  improperly  -  -  X.  3/.  447 

See  Pbacticb— Civil  Bill  Coubt— FBaud. 

*- — Poor  Law  Union— Payment  of  substitute  XIX.  37 

See  PoOB  Law.    L 

-»^-Poor    Law    Union— Remuneration  of— Liability  of  Poor 
Law  Guardians      -  -  •  -      I.  If.  489 

See  PooB  Law.    4. 

• Sanitary    authority  —  Remuneration    for    attendance    at 

legal  proceedings         •  •  -  XXII.  69 

See  Public  Health  Acts.    2. 

^— AVorkhouse— Evidence  at  Coroner's  inquest —Fee 

[VIII.  M,  376 
See  CoBOKEB— Medical  Witness.    1. 


MED  10 All    WITNESS  — Allowance    for    attendance   at 
Assizes       .....  XX.  66 

See  Cbiminal  Law— Pbactice.    5. 

Presentment  for 

See  Cases  under  Cobonee — Medical  Witness. 


MBMOBIAIi— Settlement— Evidence 
See  Evidence.    3. 


I.  J/.  6 


MBBOBB— Assignee  of  lease  parchasiug  fee       YII.  201 
See  Landlobd  and  Tenant  (Ibeland)  Act,  1870.    147. 

Co-existing  equitable  and  legal  mortgages-^'Notice 

[II.  M.  43 
Sec  MoBTGAGE- Equitable  Mobtoage.    4. 

Payment  oflf  of  mortgage  by  tenant  for  life      XI.  163 

See  Tenant  eob  Life  and  Rem aindbbkax.    5. 

KB8KB  BATES. 

See  Cases  under  Landlobd  and  Tenant— Mesne  Rates. 

Set  off— Judgment  mortgage         -  -  XII.  9 

See  Set-off.    3. 

KBTBOPOLITAN  POLICE  K  AGISTS  ATE  S-J?a^a« 

Corpu«— Jurisdiction     ...  VII,  198 

See  Habeas  Cobpus.  4. 

KILITABT  CHAPLAIN  — i2i>A<  to  oMeiate  within  a 
parish  without  the  consent  of  the  incumbent  and  license  of 
Archbishop,"]  A  military  diaplain,  appointed  such  by  a  com- 
missiou  from  the  Crown,  was  admonished  and  inhibited  to  ab- 
stain from  i>erforming  Divine  service  or  preaching,  &c.,  io  a 
building  in  the  Richmond  Barracks,  Dublin,  or  elsewhere  within 
the  parish  of  St.  Jude,  without  the  consent  of  the  incumbeDt  of 
the  pariah  and  the  license  of  the  Archbishop.      Mills  f.  Craig 

[Prov.  Ct.  I.  Jf.  735 

MINBS  AND  KINBBALS— Exception  of  in  Landed  Es- 
tates Court  conveyance— Compensation    •    I.  Jf.  504 

See   Pbaqtice— Landed    Estates    Cocbt— Compensa- 
tion.   8. 

MINOB. 

See  Infant. 

Pbactice— Chancbby—Minob. 

MI  ST  AXE  —  Payment  of  money  io  wrong  person,]  The 
solicitor  of  A.,  purchaser  of  an  estate  in  this  Court,  by  mistake 
paid  A.'8  money,  which  was  distinctly  ear-marked,  to  the  credit 
of  B.,  the  purchaser  of  another  estate,  whose  solioitor  he  also 
was : — Held,  that  the  money  had  remained  A.'s,  and  should  be 
refunded.    Re  Ranein's  Estate     -       L.  B.  C  II.  M,  474 

Ejectment— Writ  of  Restitution— Statute  of  LimitatioM 

[I.  M.  86 
See  Wbit  op  Restitution.    5. 

Landed   Estates    Court  conveyance — Jurisdiction 

[II.  i^.426;  III.  J/.ia4 
See  Landed  Estates  Covbt  Conveyance.    4. 

MODB  OF   TBIAL. 

See  Pbactice-— Common  Law^Modb  of  Tbial. 

MOKBT. 

Had  and  received— Agent  •  •  ZI<  46 

See  Betting  Contbact. 


-  Paid — ^For  Defendant's  use 
See  Action.    \, 

-Paid — For  Defendant's  iib3 
See  Gband  Jubt— Cess. 

-Paid- 


14. 


17 
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Partnershipr-Jurisdiction.  of  Civil  Bill  Court 

[II.  M,  30« 
See  Pbactice— CiTiLBifij^gBi^trBtsbiCTioH.   12. 
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XONXY— tioiUlmeiL 

Pkid— Principal  and  agent  •  •         !•  M.  229 

See  Fbincipal  and  Aoknt.    3. 
^Paid-Rent  paid  by  receiwr  -  -  I.  3f.  406 

See  Laxdlobd  and  Tenant— Rent.    11. 

— Paid— Salraffe  payment  of  head  rent  by  sub-tenant 

[IX.  13 

See  Landlobd  and  Tenant— Rent.    8. 

Will— Construction. 

See  Will— WoBDS.    1-3. 

XOBTQAQB.  Col. 
Equitable    Mobtgaoe        -                    •          .397 

FiXTXTBES           .--.--  899 

Judgment  Mobtgaoe          .          -          -          -  399 

Mobtgagee's    Sale                        -          -          -  401 

Redsxption                                                         -  401 

Tacking 401 

XOBTQAGB- BaXTITABLB  KOBTGAGB. 

1. CirewMiancea  negativing  the  existence  of   i/.J    The 

existence  of  a  debt  and  poesession  of  the  title  deeds  is  not 
coDdiuiye  evidence  of  an  equitable  mortgage.  Therefore, 
where  a  creditor  had  advanced  part  of  the  purchase-money 
of  an  estate  in  1828,  and  the  title  deeds  were  in  his  poesession, 
and  it  was  alleged  by  him  but  not  otherwise  proved,  that 
they  were  d^XMdted  with  him  until  a  mortgage  should  be  pre- 
pared, and  in  1839  he  took  a  bond  and  judgment  as  a  security 
for  his  debt,  and  dealt  with  it  as  so  secured  in  his  marriage 
settlement,  and  on  other  occasions,  it  was  Held^  that  there 
was  not  sufficient  evidence  of  an  e(]uitable  mortgage.  Re  Be 
Fbitke*8   Estate  -  -  -       L.  B.  O.  V.  193 

2. Letter— Depotit  of  deeda,^  X  wife  wrote  to  the  plain- 
tiff saying  she  would  insure  him  against  any  risk  or  responsi- 
bility which  he  might  incur  on  account  of  her  husband,  to 
the  bank,  to  the  extent  of  £400.  Title  deeds  were  also  de- 
posited:— fffZcZ  (affirming  the  decision  of  the  V.G.),  that 
a  good  equitable  mortgage  was  created.  A  petition  for  sale 
liad  been  adjourned  until  the  question  was  decided  in  the 
Ooart  of  Chancery.  (Observations  of  Christian,  L.  J.,  thereon.) 
JoicE  tr.  Blake  -  -       Ch.  A.  X.  M,  283 

8 Prioritif—'Beffiatration.]    The  defendant  F.,  who  held 

premises  by  an  agreement  for  a  lease,  deposited  the  lease  with 
the  plainti£F  to  secure  him  against  loss  on  a  guarantee;  a 
memoruidum  of  the  deposit  was  given  but  was  not  registered. 
Hubsequently  F.  agreed  to  sell  to  C.  and  the  agreement  was 
registered.  It  appeared  that  C.  knew  of  the  existence  of 
the  letter,  but  considered  it  useless  i—Held,  that  C.  had  notice 
of  the  letter,  and  that  the  equitable  mortgage  took  priority. 
(By  Flanagan,  J.).    Chbistie  r.  Fabb 

[Cy.  Ot.  A.  XVI.  M,  105 

4. Priority  of  ineumbrance— Notice— Co-exiating  legal  and 

equitable  mortgaget-^Merger.]  To  secure  to  a  bank  repay- 
ment of  £1,000  which  he  owed  them,  B.  deposited,  by  way  of 
equitable  mortgage,  title  deeds  to  lands  sold  in  this  matter,  and 
wrote  them  a  letter  dated  27th  August,  1860,  which  was  regis- 
tered on  the  14th  September.  His  debt  having  increased,  B. 
reduced  it  by  negotiating  with  the  Scottish  Amicable  Assur- 
ance Society  a  loan  upon  the  seourity  of  other  lands.  In  this 
transaction  the  i)etitioner  was  solicitor  for  the  Assurance 
Society.  His  debt  having  increased  still  further,  the  bank  in 
March,  1861,  obtained  from  B.  a  legal  mortgage  which  included 
the  lands  equitably  mortgaged  Hie  legal  mortgage  was  to 
secure  £3,0(X).  In  November,  1862,  the  petitioner  obtained 
from  R  a  legal  mortgage  of  the  same  lands  to  secure  £3,400.  B. 
died  in  March,  1863.  The  claim  on  foot  of  the  equitable  mort- 
gage was  placed  on  the  schedule  after  those  on  foot  of  the  other 
two  mortgages: — Held,  that  the  equitable  mortgage  was  not 
extinguished  by  tlte  bank  taking  the  legal  mortgage,  and  that 
there  might  exist  a  state  of  dealing  in  which  the  bank  might 
have  a  claim  on  foot  of  both  securities.  Accounts  and  enquiries 
having  been  directed,  it  was  found  that,  as  a  matter  of  fact, 
the  legal  mortgage  had  been  taken  by  the  bank  in  lieu  of  the 


MOBTGAGE-EQUITABIiE  MOBTGAGE-eoiKtiiiied  - 
contract  by  deposit.  It  further  appeared  that  when  B. 
obtained  the  loan  from  the  Assurance  Society,  the  searches 
made  by  the  petitioner  disclosed  the  existence  of  the  equitable 
mortgage  :—£re/(f,  that  the  notice  in  the  earlier  transaction  did 
not,  as  a  matter  of  law,  bind  the  petitioner  in  the  later  one,  and 
that  the  rule  is  that  the  previous  notice  must  be  of  a  kind  such 
as  impresses  the  mind  of  the  Court  with  the  belief  that  the 
party  bound  thereby  had  at  the  time  of  the  later  transaction 
actual  existing  knowledge  of  the  former.  lie  Smallman, 
ex  parte  Atkinson     -  -  -       L.  B.  C.  II.  M.  43 

6. Subaequeni  registered  deed— Priority.!    A  sum  of  £303 

secured  by  a  deposit  of  deeds  with  a  written  memorandum, 
and  a  sum  of  £100  advanced  upon  a  verbal  agreement  that  the 
deeds  should  be  retained  till  the  money  was  paid,  were  lent  to 
the  owner  in  1860.  In  1871  by  a  marriage  settlement  a 
jointure  of  £50  was  settled  on  the  owner's  wife,  who  had  no 
notice  of  the  previous  charges: — Held,  that  the  jointure 
should  take  priority  of  the  £300  but  not  of  that  of  £100,  there 
being  no  writing  in  reference  to  it.    Be  Stephen's  Estate 

[L.  B.  O.  IX.  M,  618 

6. Transfer  of  poaacaaion — Deed  purportina  to  be  an 

ahaolute  aaaignmcnt,  taking  effect  aa  a  mortgage— Equity  of 
redemption — Corroboration  of  a  Plainti/f*a  parol  evidence — 
Onus  probandi  in  redemption  auit — Lachea — Coata,}  C.  be- 
queathed certain  leasehold  premises,  consisting  of  four  houses, 
to  his  daughters,  in  equal  shares ;  and  he  appointed  A.,  one  of 
his  daughters,  executrix,  and  S.  executor  of  his  wilL  At  the 
time  of  his  death  C.  was  indebted  to  S.  in  a  sum  of  money, 
as  security  for  which  S.  held  a  bill  of  exchange,  accepted  by 
C,  after  whose  death  A.,  having  no  money  available  for 
the  iMbyment  of  the  bill,  asked  S.  to  receive  the  rents  of  the 
houses  so  bequeathed,  and  he  was  accordingly  put  in  possession 
of  them,  without  any  writing  or  transfer  of  lease.  A.  did  not 
state  at  the  time  the  transaction  took  place  that  S.  was  to  hold 
them  as  a  security,  but  tliat  he  was  to  repay  himself  the  debt 
due  to  him  by  C.  out  of  the  rents.  Some  years  afterwards 
S.  obtained  from  A.  the  lease  under  which  C.  had  held  two 
of  the  houses  in  question.  Subsequently  A.  executed  a  deed 
purporting  to  be  an  absolute  assignment  of  the  houses  to  S. 
When  A.  so  executed  the  deed  no  solicitor  advised  her  or  acted 
for  her,  nor  did  she  receive  any  ccmsideration.  Nine  yeiu:s 
after  the  execution  of  this  deed  A.  left  this  country,  and 
returned  after  the  lapse  of  three  years.  Shortly  after  her 
return  S.  died,  having  made  a  will,  whereby  he  appointed  H. 
his  executor,  to  whom  A.  applied  for  possession,  and  an  account 
of  the  rents  received  by  himself  and  his  testator.  This  demand 
not  being  complied  with,  A.  brought  a  suit  against  H.  for 
redemption  and  accounts,  and  prayed  that  the  deed  mentioned 
might  stand  as  a  security  only,  for  the  repayment  of  the  debt 
due  by  C.  to  S.,  and  that  it  might  be  declared  that  S.  and  H. 
held  the  premises  in  question,  and  received  the  rents  thereof 
as  mortgagees:— ffe^(2,  that  the  relation  of  the  mortgagor  and 
mortgagee  was  created  by  the  transactions  between  A.  and  S., 
and  accordingly  that  the  deed  in  question  should  take  effect 
only  as  a  mortgage:  that  the  onus  of  proving  that  the  deed 
determined  the  equity  of  redemption  rested  upon  the  mort- 
gagee; and  that  A.  was  not  debarred  from  relief  on  the 
ground  of  ladies,  because  her  demand  was  against  a  mortgagee 
in  possession,  who  was  bound  to  keep  an  account.  Held, 
further,  that  the  corroboration  necessary  to  sustain  the  parol 
evidence  of  a  plaintiff  claiming  against  the  assets  of  a  deceased 
person  is  not  required  to  be  such  as  would  be  in  itself  sufficient 
to  sustain  the  whole  action — it  is  sufficient  if  the  plaintiff 
be  corroborated  in  some  material  particular.  (FitzGibbon. 
L.J.  for  M.R.).      Cbonb  r.  Hegabty         -         B.  XIII.  84 

Assignment  of  same  mortgage— Priority 

See  Registbation  of  Deed.    3. 

Deposit  of  lease— Covenant  not  to  mortgage      XIII.  130 

See  Landlobd  and  Tenant— Lease.    5. 
Letter   of  deposit — Shares  •  •  II.  J/.  8 

See  Bankbuptot— Obdbb  and  Disposition--   10. 


[I.  J/.  602,  732 
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MOBTOAGB  —  MXTTJBBS  — J  WacAed  to  the  soil  and  free- 
hold^Sale  under  execution— Railway  or  tramway.^  A  railway 
or  tramway  embedded  in  the  soil  is  a  fixture  and  passes  to  a 
mortgagee  under  a  deed  demising  premises  with  fixtures,  tram- 
ways, xails.  The  relation  of  mortgagor  and  mortgagee  does 
not  come  under  sec  29  of  23  &  24  Vic?.,  c.  154.  Re  Patent 
Pbat  Company        -  -  -  -  B.  I.  3f.  643 

KOBTaAOE— JTrBOMENT  MOBTGAGB. 

1. AMdavit  to  register— Coats  subsequently  added."]    A 

judgment  was  recovered  "  for  £5,000  damages,  with  sixpence 
for  costs  and  expenses,   together  with  for  costs." 

The  affidavit  to  register  the  judgment  as  a  statutable  mortgage 
fctated  that  tlie  amount  recovered  was  "£5,000,  and  sixpence 
for  cost4,  both  of  naid  sums  making  together  the  sum  of 
£5,000  Os.  6d."  After  the  costs  had  been  taxed  judgment  was 
entered  up  for  the  full  amount  of  £5,285  18s.  2d.  ;—Held,  that 
the  judgment  mortgage  was  a  valid  charge  on  the  lands  included 
in  it  to  the  extent  of  £5,000  Oa.  6d.     M'Cbaith  v.  Quin 

[Ci.  A.  VII.  161 

2. AMdavit  to  register— Mis-description  of  party— Burden 

of  proof, ^  An  aJBSdavit  made  to  register  a  judgment  as  a 
mortgage  stated  that  the  title,  &&,  of  the  plaintiff  was  esquire. 
It  was  now  shown  that  he  was  a  miller: — Held^  that  the 
affidavit  was  complete  on  its  face.  The  onus  of  proving  that 
the  plaintiff  was  not  an  esquire  lay  on  the  objector,  who  only 
proved  that  the  plaintiff  was  a  miUer,  and  an  esquire  may  be 
a  miller.    Re  Doughty's  Estats  L.  B.  C.  II.  Jf.  138 

3. AMdavit   to  register— House  in   town— Barony,]    A 

judgment  having  be^i  registered  as  a  mortgage  against  a  house 
in  Donaghadee,  the  affidavit  not  stating  the  parish  in  which 
the  house  was  situate,  but  only  describing  the  barony  in  which 
it  was  situate  as  given  in  the  schedule  to  13  &  14  Vic,  c.  69 :  — 
Held^  thai  the  premises  were  insufficiently  described  in  the 
affidavit    Delachbbois  t*.  Heron  -        Ci.  S.  XXI.  36 

4. Affidavit  to  register— Plqintiff^^s  residence.]  A  judg- 
ment was  obtained  by  two  plaintiffs,  and  the  affidavit  registered 
for  the  judgment  mortgage  stated  in  its  first  part  the  title  of  the 
cause  and  the  residence  of  the  plaintiffs,  but  further  on  only  gave 
the  residence  of  the  plaintiff  who  made  the  affidavit: — Held, 
to  be  a  sufficient  compliance  with  the  Judgment  Mortgage  Act. 
Re  Gbay*s  Estate  -  -  -    Ij.  E.  C.  I.  M.  361 

6. Affidavit  to  register — Description  of  parties — Kamc — 

Residence.]  In  an  affidavit  made  to  register  a  judgment 
mortgage  the  defendant's  usual  place  of  abode  was  gi\^n  as 
Ashbrook  Terrace,  in  the  county  of  Dublin,  which  was  in  fact  in 
the  city  of  Dublin.  The  averment  resx)ecting  the  name  of  the 
plaintiff  was:  "Deponent  saith  that  the  name^  of  the  de- 
ponent, J.  T.  H.,  the  plaintiff  in  the  said  cause,  and  in  the  title 
hereof,  and  who  recovered  the  said  judgment,  was  at  the  time 
of  entering  the  said  judgment,  and  still  is,  the  proiier  name  of 
deponent": — Held,  that  the  registration  was  valid.  Re 
Fbancis*  Estate  -  -  -     L.  B.  C.  I.  .V.  714 

®« Affidavit  to  register— Title  of  plaintiffs— Omission  of 

parish.]  Wlien  an  affidavit  to  register  a  judgment  is  made 
by  one  of  se^'eral  executors,  and  he  gives  therein  his  own 
title,  that  is  sufficient  The  premises  were  alleged  to  be  situated 
in  the  town  of  Omagli,  but  the  "parish"  was  not  given. 
There  was  no  definition  of  a  town  to  sliow  the  Court  that  Omagh 
was  one  within  the  Act: — Held,  that  the  omission  of  the 
"  parish  "  was  not  fatal    Re  Estate  op  Ulster  Banking  Co. 

[Ii.  B.  C.  III.  .V.  329 

7. Constructive  notice— Misnomer  of  owner  of  lands- 
Searches.]  The  registration  of  a  judgment  as  a  mortgage 
against  lands  will  not  raise  presumption  of  notioe,  against  a 
purcliaser  who  had  searched  the  registry,  unless  the  owner  of 
the  lands  be  rightly  named  in  the  registry.  Treston's 
Estate Ii.  B.  O.  IX.  64 

8. Costs,  of   revivor   after   registration.]    In   1854   Y. 

obtained  against  C.  a  judgment,  and  registered  it  as  a  mortgage 
against  the  lands  of  O.    Afterwards  in  1864  the  judgment  was 


MOBTQAOB-JUDOMENT  MOBTGAaB-MiUfiutftl. 
revived  on  the  consent,  and  subsequently  the  lands  were  brouxki 
into  this  Court,  whereupon  Y.  claimed  to  add  to  his  claim  on 
foot  of  the  judgment  mortgage  the  costs  of  reviving  the  judg- 
ment:—JSTcW,  that  he  was  entitled  to  do  so.  Re  Ctmikg's 
Estate         -  -  -  .  L.  B.  C.  III.  If.  23 

9. Ejectment  on  the  title— Prior  mortgagee— Legal  estatt 

outstanding.]  Where  a  judgment  creditor  has  registered  his 
judgment  as  a  mortgage  against  the'  lands  of  his  debtor,  and 
brings  a  civil  bill  ejectment  on  the  title,  he  will  be  entitled  to 
a  decree  for  possession,  notwithstanding  that  the  legal  estate  in 
the  lands  is  outstanding  in  a  prior  mortgagee,  not  a  party  to 
the  ejectment,  and  whose  mortgage  is  unredeemed.  (By  May, 
C.J.)    Bbown'b  f.  Hallissy         -  Oir.  Caa.  XII.  159 

10. Estate  or  interest — Tenancy  cU  will — Landlord  and 

Tenant  Act,  1870,  s.  69.]  A  tenancy  at  will  is  an  estate  or 
interest  in  lands  against  which  a  judgment  mortgage  is  capable 
of  being  registered.  .  Dbvlin  r.  Kbllt        Q.  B.  D.  XZ.  76 

11. Judgment    entered   on   suggestion    of  breaches.]   A 

judgment  entered  on  suggestion  of  breaches  on  a  fidehty  bond 
may  be  registered  as  a  mortgage.    Re  Moobhbad*s  Estatb 

[L.  B.  C.  IV.  M.  562 

18. Judgment  with  stay  of  execution  registcrvd— Re- 
ceiver.] A  judgment,  with  stay  of  execution  as  to  the  prindpal 
until  after  the  death  of  P.,  was  registered  as  a  mortgage:^ 
Heldj  that  during  the  lifetime  of  P.  a  bill  for  a  receiver  to  pay 
the  interest  would  not  lie.    Kxnnet  v.  Kbnnet 

[B.  IV.  M.  161 

13. Railway — Receiver — Priority.]    A   judgment  etfec- 

tually  registered  as  a  mortgage  against  a  railway  company 
affects  only  that  interest  which  the  company  has  at  the  date  of 
the  registration  in  the  lands  whereon  the  railway  is  made— 
namely,  the  interest  which  remains  after  discharging  the 
obligations  which  the  law  attaches  to  them.  Holland  r. 
The  Cobk  and  Kinsale  Bailwat  Co.      -     B.  II.  M.  834 

14. Registrationr— Ecclesiastical   bcneHce."]    A  judgment 

cannot  be  registered  as  a  mortgage  against  an  ecclesiastical 
benefire,  under  13  &  14  Vic,  c.  29.  Lfby  v.  Dixon;  Hoxe  f. 
Dixon K.  O.  I.  If.  101 

16. Registration  of,  pending  stay  of  execution — Objections 

admissible  at  Nisi  Prius.]  The  registration  of  a  judgment  as 
a  mortgage,  under  13  &  14  Vic,  c  29,  is  not  execution  50  as  to 
be  a  breach  of  a  stay  of  execution  in  the  judgment  In  any 
case  an  objection  that  such  mortgage  is  invalid  on  the  grooud 
that  the  registration  was  effected  while  the  stay  of  execution 
was  in  force  could  not  succeed  at  Nisi  Prius,  if  the  judgment 
mortgage  was  regular  on  its  face.  An  application  should  hare 
been  made  to  the  Court  in  whicli  the  judgment  was  entered  to 
set  aside  the  registration.  Hone  v.  O'Flaherty  (9  Ir.  Ch.  R. 
497),  explained.    Babnett  v.  Bbadlet       C.  A.  ZZIV.  39 

16. Validity    of  registration.]    A   judgment  mortgage 

was  objected  to  on  the  following  grounds: — (1),  that  it  did  not 
contain  an  affirmative  statement  of  the  names  of  the  plaintiff 
and  defendant ;  (2),  tliat  the  defendant's  name  was  described  w 
Edward  E.  Lennon ;  (3),  that  the  affidavit  stated  the  de- 
fendant's place  of  abode  at  the  time  of  the  swearing  of  it  and 
not  at  the  date  of  the  judgment  being  obtained;  (4),  that  the 
date  of  the  judgment  was  not  mentioned  in  the  affidavit,  but 
only  tlie  date  of  the  entry  of  the  judgment.  The  Court  dis- 
allowed all  these  objections,  and  held  the  judgment  mortgage 
duly  registered.    Re  Lennon's  Estate    L.  E.  C.  IV.  M.  491 

17. Waiver  of  costs   for  purpose  of  registration— Be- 

registration  of  judgment  mortgage  for  debt  and  costs.]  A 
party  having  in  May,  1872,  obtained  a  judgment  for  £288 14s.  4d. 
with  costs,  three  days  afterwards  registered  it  as  a  mortgage 
against  the  lands  of  the  defendant,  stating  in  his  affidavit  the 
amount  as  *'  £288  14s.  4d.  debt  besides  costs,  and  the  said  costs 
are  now  waived  for  the  purposes  of  this  registration."  Subse- 
quently the  costs  were  taxed  at  £57 15s.  6d.,  and  in  November, 
1872,  the  same  judgment  was  re-registered  as  a  mOTtgage  for 
Digitized  by  VjO 
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ibe  full  amount  of  debt  and  coeU : — Held,  that  there  could  not 
be  two  registrations  of  the  same  judgment  against  the  same  land, 
and  the  first  registration,  waiving  the  costs,  being  valid,  the 
second  was  bad.    lie  Field's  Estate     -      I<.  E.  C.  XI.  92 

Chiim  by  mortgagee  under  Landlord  and  Tenant  (Ireland) 

Act,  1870  -        -  .  -  -  -  XIV.  17 

See  Laxdlokd  and  Tenant  (Ireland)  Act,  1870.  125. 
Priority  of  imregistered  deed  over  -  XVII.  3/.  99 

See  Registration  op  Deed.    7. 

Registration    of   judgment   obtained   prior   to   13   &    14 

Vic,    c    29,  against  lands  acquired   subsequently  to 
passing  of  the  Act       .  -  -  IV.  M,  4 

See  Judgment.    2. 

ICOBTQAQE— KOBTOAOEE'S  8 AIj^— Auction—Cost* 
of  advertisements— Attendance  of  solicitor  at  sale.]  In  respect 
of  a  sale  by  a  mortgagee  the  Taxing  Master  only  allowed 
one  out  of  three  advertisements  of  the  auction  in  each  pajier, 
and  disallowed  the  travelling  expenses  of  the  mortgagee's 
wlicitor  for  attending  the  sale:— He W,  that  all  the  advertise- 
ments should  be  allowed,  and  alao  the  travelling  expenses 
of  the  solicitor.    Brady  v.  Tucket     -  C.  XII.  M.  309 

Costs  of  puisne  incumbrance — Obtaining  order  for  sale- 
Assets  insufficient  to  pay  prior  incumbrances 

[XXII.  41 
See  Practice— Civil  Bill  OorRT—CosTS.    5. 

XOBTGhAGE  — BEDEMPTION  — 2:o«a  of  title-deed  — 
Interest.]  A  mortgage  was  effected  by  deposit  of  title-deeds. 
The  mortgagee  having  lost  one  of  them  was  imable  to  receive 
the  mortgage  money,  which,  having  remained  in  bank  for 
a  year,  was  then  withdrawn: — Held,  that  the  mortgagee 
should  not  have  any  interest  for  the  period  during  which 
the  money  lay  in  the  bank,  and  that  the  mortgagor  should 
have,  against  the  mortgagee,  his  costs  up  to  and  including 
the  hearing.    Strain  r.  Porter  -  -  O.  II.  Jtf.  40 

MOBTGhAOE — TKOKllSlQt— Priority— -Further  mortgage— 
yotiee.]  A  mortgagee  with  the  legal  estate,  making  a  further 
advance  upon  a  second  mortgage,  is  entitled  to  be  paid  in 
priority  to  an  intervening  incumbrance  of  which  he  had  not 
notice.  Such  notice  must  be  clear  and  distinct.  Donovan  v. 
M'DowELL       -  -  -  -  a.  S.  XXIV.  96 

[The  decision  of  the  County  Court  Judge  was  reversed  on 
appeal.      (By  Andrews,  J.)  -  XXIV.  96,  note] 

XOBTGhAGE. 

Ejectment  on  the  title  by  mortgagee. 

See  Ejectment  on  the  Title.    28,  29. 
• —  Mortgagor's  signature  of  notice  to  quit. 

See  Landlord  and  Tenant— Ejectment— Notice  to 
QriT.    19,   20. 

- — Xot  to  be  repaid  for  five  years — Cause  against  absolute 
order  for  sale       -  -  -  -         1,  M.  443 

See  Practice— Landed   Estates  Court— Order  for 
Sale.    3. 

Notice  to — ^Ejectment  by  landlord  -  XVI.  4 

See   Landlord    and    Tenant— Ejectment— Non-pay- 
ment OF  Kent.    21. 

Trade   madiinery — ^Fixtures — ^Non-registration   as   bill  of 

sale  «  ....  X.  163 

See  Bill  or  Sale.    2. 

KITNICXPAX.  OOBPOBATIOir.  Col. 

Election         ......  402 
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Pbopxett 403 


MTTNICIPAL  GOBPOBATIOK-^ELECTIOlir. 

1, Mayor— Casting  votc—Z  &  4  Ftc,  e,  108,  ss.  83,  8S— 

31  &  32  Vic,  c.  72,  ss.  9,  12— Test  oaths— Declaration  to  faith- 
fully fulfil  duties  of  office-Corrupt  Practices  {Municipal  Elce- 
tione)  Act,  1872.]  The  83rd  sec.  of  the  Municipal  Reform  Act 
(3  &  4  Vic.,  a  108,  Ir.)  is  ngt  confined  in  its  operation  to  the 
first  municipal  election  occurring  after  the  parsing  of  the 
Act.  A.  was  elected  alderman  for  a  ward  by  106  votes,  which 
were  recorded  in  Council  Book  by  the  Town  Clerk.  B.  was 
elected  alderman,  without  opposition,  for  another  ward  contain- 
ing 120  votes  :—Heldy  that  A.  and  not  B.  was  entitled  to  give 
a  casting  vote  on  an  election  of  mayor  of  the  borough,  as  being 
the  alderman  elected  by  the  great^t  number  of  votes,  within 
3  &  4  Vic,  c.  108,  8.  83.  The  objection  that  a  person  elected 
mayor  has  not  subscribed  to  a  necessary  statutory  declaration 
can  only  be  taken  advantage  of  by  a  writ  of  quo  warranto  to 
remove  him  from  office.  Scmble,  a  declaration  by  a  member  of 
a  municipal  corporation,  that  the  declarant  will  duly  and 
faithfully  fulfil  the  duties  of  his  office,  according  to  the  best 
of  his  judgment  and  abilities,  is  a  sufficient  compliance  with 
the  provision  of  31  &  32  Vic,  c.  72,  s.  12,  requiring  a  declare* 
tion  "that  the  declarant  will  faithfully  demean  himself  as 
a  member  of,  or  participator  in  the  privileges  of  such  corpora- 
tion."   Hall  v.  Walker  -  -  -    O.  P.  IX.  43 

2. Petition — Corrupt    Practices    {Municipal    Elections) 

Act^  1872 — Office  not  vacated  at  time  of  election.]  In  order  to 
warrant  the  Court  in  determining,  on  a  i>etition  under  the 
Corrupt  Practices  (Municipal  Elections)  Act,  1872,  whether  or 
not  a  Town  Councillor  has  been  duly  elected,  it  must  affirma- 
tively appear  that  there  had  been  a  then  existing  vacancy 
in  the  office.    Shanks  r.  Wade  -    C.  P.  D.  XVII.  101 

3. Petition— Mode    of    trial  —  Personation    of    voter  — 

34  &  35  Vic,  c.  109,  s.  20—35  &  36  Vic,  c.  60,  *.  28-23,  24 
G.  O.y  January  9th,  1872.]  The  hearing  of  a  municipal  election 
petition  was  directed  to  be  by  affidavit;  and  on  the  hearing  it 
appearing  that  a  voter  liad  personated  another  elector,  the  vote 
was  disallowed.  JRe  Borough  op  Waterford  Monioifal 
Election  Petition.    Smith  r.  Rtan. 

[C.  P.  D.  XIII.  M.  122 

4. Poll  open  after  4  o*clock  p.m.— Senior  alderman- 
Presiding  officer— Z  &  4  Vic,  e.  108,  sec.  64—35  &  36  Fic,  c.  33.] 
At  a  municipal  election  the  Town  Clerk,  acting  for  the  Mayor, 
with  the  consent  of  the  representatives  of  all  the  candidates 
directed  that  all  voters  actually  within  the  precincts  of  the 
polling  station  at  four  o'clock,  and  who  had  not  voted,  should 
be  permitted  to  record  their  votes.  There  was  no  evidence  as 
to  the  number  of  voters  who  voted  after  four  o'clock,  and  no 
means  of  ascertaining  how  such  voters  voted :  — Held,  that  the 
election  was  void.  The  petition  complained,  inter  alioy  that 
the  respondent  jiresided  at  tlie  election  at  which  he  was  candi- 
date. The  3  &  4  Vic,  c  108,  s.  64,  provides  that  the  Senior 
Alderman  shall  preside  at  an  election.  There  were  two  alder- 
men of  the  Ward,  the  respondent,  who  was  first  elected  in 
1867,  and  L.,  who  had  been  first  elected  many  years  prior 
to  1867,  but  had  been  re-elected  in  1870.  Held,  that  seniority 
must  be  determined  with  reference  to  the  resi)ective  dates  of 
the  then  last  election,  and  that  as  upon  this  rule  the  Alderman 
elected  in  1867  was  senior  to  the  Alderman  elected  in  1870,  the 
respondent  was  the  proper  person  to  preside  at  the  election, 
notwithstanding  that  he  was  himself  a  candidate.  At  the 
election  complained  of  two  town  councillors  were  also  elected, 
and  votes  were  given  for  them  after  four  o'clock  as  well  as  for 
the  respondent.  They  were  not  made  parties  to  the  petition. 
Hcldf  that  the  election  of  the  respondent  might  be  declared 
void  witliout  disturbing  the  election  as  regarded  either  of  the 
town  councillors.    Gbibbon  v.  Kirkeb      -      C.  P.  VII.  24 

Petition— Amendment  ...  VII.  10 

See  Practice— Common  Law— Amendment     1. 

Petition— Mode  of  trial      -  -  -  VII.  15, 

See  PBiCTicE— Common  Law— Mode  of  Tr|^l.'  i.  ^,^^^1^ 
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KXTNIOIPAI*  COBPOBATIOK— PBANOHISB. 

1. Payment    of    rates  —  InsuMcierU    amount.]     Where 

certain  olaimants  to  the  municipal  franchise,  on  the  last  day 
for  doing  so,  handed  in  cheques  for  an  amount  which  after- 
wards was  discovered  to  be  insuflScient,  owing  to  their  having 
taken  credit  for  certain  deductions  which  were  not  allowed, 
and  the  cheques  having  been  returned,  they  on  a  subsequent 
day  sent  the  right  amount:— Hc/tZ  (O'Brien,  J.,  diss.), 
tliat  there  had  not  been  payment  or  tender  of  the  proper 
amoimt  at  the  propsr  time,  and  tliat  the  claimants  were  not 
entitled  to  the  municipal  franchise.  R.  (Ooluns)  r.  Thb  Lobd 
Mayor  of  Dublin    -       -  -       O.  B.  D.  XXV.  14. 

2. Property  in  more  than  one  ward— Successive  occupa- 
tion claim,]  A  daimant  of  the  borough  franchise  in  a  ward  on 
the  burgess  roll,  of  which  he  was  not  previously  enrolled,  and 
claiming  to  be  enrolled  by  reason  of  occupation  of  premises  in 
the  new  ward,  in  immediat'e  succession  to  premises  in  another 
ward  where  such  burgess  was  enrolled,  may  have  it  thrown 
upon  him  to  prove  that  he  had  been  rightly  on  the  roll  in  such 
last-mentioned  ward.  The  circumstances  under  which  pro- 
perty in  different  wards  may  be  added  in  order  to  qualify  a 
vote  considered.    Williams  v.  CrsBAN 

[a.  B.  B.  XXV.  84 


MTTKIOIPAL  OOBPOBATIOW— PBOPBBTY. 

1.  — Borou^A  funds — Surplus — Public  benefit  of  inhabi- 
tants— Charitable  infirmary— Cork  Improvement  Acts,  1852, 
sec.  27,  and  1868,  sec.  159— Constabulary— Waterworks— Cer- 
tiorari.]  Borough  Funds  held  by  Municipal  Corporations,  to  be 
applied  under  3  &  4  Vic,  c.  108,  s.  131,  are  impressed  with  the 
character  of  trust  fund*,  to  be  disposed  of  for  the  purposes 
therein  specified.  There  is  no  surplus  of  a  Borough  Fund, 
for  the  purpose  of  being  applied  for  the  public  benefit  of  the 
inhabitants  and  improvement  of  the  borough,  under  3  &  4  Vic, 
c  108,  s.  131,  so  long  as  any  debt  contracted  after  the  passing 
of  the  Act  remains  due  by  the  Corporation,  while  the  balance 
of  receipts  over  expenditure  is  less  than  the  sums  due.  A 
Borough  Fund,  after  satisfying  the  purposes  primarily  defined 
in  3  &  4  Vic,  c.  108,  s.  131,  should  be  applied  to  reduction  of 
taxation,  and  the  ultimate  surplus  disposed  of  for  the  public 
benefit  of  the  inhabitants  of  the  borough  and  the  improvement 
of  the  borough.  Qua:re,  whether  a  payment  out  of  the  surplus 
of  a  Borough  Fund  is  '*  for  the  public  benefit  of  the  inhabitants 
of  the  borough,"  within  3  &  4  Vic,  c.  108,  s.  131,  where  same  is 
allocated  to  a  charitable  infirmary,  to  which  all  tlie  inhabi- 
tants might  resort,  in  order  to  recoup  expenditure  incurred  in 
consequence  of  an  epidemic  extensively  prevailing  in  the 
borough  ?  Semble  {per  O'Brien  and  Fitzgerald,  JJ.),  it 
would  be  for  public  benefit  of  the  inhabitants  within  that 
section.  Observations  {per  Curiam)  as  to  the  necessity  of 
greater  circumsx>ection  by  Municipal  Corporations  as  regards 
the  application  of  corporate  funds,  in  order  that  payments  to 
which  the  Borough  Fund  is  primarily  liable  may  not  be 
allocated  out  of  other  rates.  R.  r.  Mayor  and  Corporation  of 
OOBK Q.  B.  VIII.  131 

2. Fines  for  drunkenness.]    Fines  for  drunkenness  were 

directed  to  be  paid  to  the  Borough  Fund  of  Brogheda.    Anon. 

[X.  M.  74 

3. Power    of    Municipal    Commissioners.]     Municipal 

Commissioners  appointed  under  the  Municijial  Corporations 
Act,  in  the  stead  of  old  corporations  in  the  boroughs,  to  deal 
with  the  corporate  property,  liave  full  power  to  dispose  of  the 
corporate  estates  for  local  public  pmposes.  Aftenvards  costs 
were  given  to  the  Attorney- General  against  the  relators. 
Attobnet-Gbneral   r.    Commissioners    of  Carbickfergus 

O.  II.  M.  40,  119 


KAVIGABLB  BIVBBS-PubUc  right  of  fishing 

[II.  .v.  160 

See  Fishery.    1. 

NBCBSSABIBS-^For  wife    -  -  XIII.  104 

See  Husband  and  Wife.    3. 

Ship. 

See  Ship— Necessaries. 

KBOLIGBNOB. 

!• Action  for  damages  for  ship — Pleading — Statement  by 

Plaintiff  by  what  right  he  came  on  board.]  The  defendanta 
were  owners  of  a  steam  packet  carrying  passengers,  and  the 
plaintiff  accompanied  a  friend  on  board,  and  went  to  purchase  a 
ticket  for  him,  and  in  so  doing  fell  down  a  hatchway  of  the  ship 
and  was  injured.  In  an  action  against  the  company  for  negli- 
gently guarding  the  hatchway  it  was  Held,  on  demurrer,  that 
the  plaintiff  must  set  out  in  the  summons  and  plaint  the  facts 
which  entitled  him  to  protection,  and  a  mere  general  statement 
that  he  was  lawfully  on  board,  and  that  the  defendants  had  been 
guilty  of  negligence,  was  not  sufficient.  Whklan  r.  Cork 
Steam  Packet  Co.  -  -  -  0.  P.  VII.  168 

2. Bailee  for  hire — yotiee.]    The  owner  of  a  yard  into 

whidi  cattle  were  taken  on  fair  days  for  payment  is  liable  as  a 
bailee  for  hire  for  the  safe  custody  of  them,  although  he  had  a 
notice  to  the  contrary  hung  up  in  the  yard,  which  was  not 
brought  to  the  knowledge  of  the  owner  of  the  cattle.  (By 
Gteorge,  J.)    Williamson  v.  Grat     -    Cir.  Cas.  I.  M.  476 

3. Bailment — Carelessness  of  employee  of  bailee— Acci- 
dent.] The  bailee  of  a  bailment  must  have  exercised  gross 
negligence  by  his  servant,  or  on  liis  own  part,  to  render  him 
liable  for  negligence.  Where  injury  is  done  by  accident,  the 
plaintiff  must  show  that  the  carelessness  which  caused  it  was 
gross.    Draoo  r.  Irwin  -  Beo.  O.  XXVII.  139 

4. Barbed   wire   fence — Injury  to   sheep   on  adjoining 

land.]  A  railway  company  fenced  off  their  railway  from  the 
adjoining  lands  with  a  barbed  wire  fence ;  and  a  sheep  bekx&g- 
iug  to  the  plaintiff,  owner  of  a  portion  of  the  lands,  having  been 
killed  by  contact  with  the  fence :  — Held,  that,  the  fence  being 
of  an  injurious  kind,  the  company  were  liable  in  damages  for 
the  injury.    M'Quillan  r.  Crommellin  Iron  Orb  Company 

:  ca.  s.  xxvT.  15 

6. Contributory— Plea— What  should  be  negatived  by.] 

It  is  necessary  for  a  defendant  who  relies  on  oon^butoiy  negli- 
gence on  the  part  of  the  plaintiff,  to  allege  in  his  defence  and 
prove  at  the  trial,  that  he  could  not,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the  plaintiff's  neglect. 
Doyle  r.  Kinahan  •  -  •  B.  IV.  M,  21A 

6. Pleading — How  far  necessary  to  set  out  facts  relied  on 

— Pleading  evidence.]  A  defence  of  contributory  negligence 
may  be  raised  by  a  pleading  similar  to  that  which  prerailed 
under  section  56  of  the  Common  Law  Procedure  Act,  18S5,  ie., 
by  stating  generally  that  the  defendant  by  his  own  want  of  care 
so  far  contributed  to  the  occurrence  that  but  for  such  want  of  care 
on  his  ])art  the  occurrence  would  not  have  happened,  and  with- 
out setting  out  the  particular  facts  in  which  the  contributory 
negligence  consisted,  and  its  form  is  not  altered  by  the  Rules 
under  tlie  Judicature  Act.  Rattray  r.  Cork  and  Macboom 
Railway  Co.        -  -  -  -        B.  D.  XIII.  ISl 

7. Contributory — Bights   and   duties   of   tram-ear   eon- 

duclors.]  Intoxicated  persons  entering  a  tram-car  in  motion 
are  to  be  regarded  as  trespassers.  Dblany  r.  DrBUN 
United  Tramways  Co.      -  C.  A.  XXVI.  las 

8. Contributory  negligence— Bcmotcness  of  damage — Evi- 
dence of  actionable  neyZiflrenrc— -Scienter.]  A  plaintiff  passing 
along  the  platform  of  the  defendants*  railway  stataon  came 
into  contact  with  a  chain  that  he  had  not  obeerred,  and  was 
immediately  bitten  by  a  dog.    The  dog  was^^ached  bs  the 
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chain  to  a  luggage  banow,  which  was  being  drawn  by  a 
porter  in  the  employment  of  the  defendants.  The  plaintiff 
brought  an  action  against  the  defendants  for  negligence.  Tlie 
jury  awarded  £100  damages  to  the  plaintiff.  The  Queen's 
Bench  Division  (Gibson,  J.,  diss.),  having  set  aside  the  ver- 
dict on  the  ground  of  there  being  no  evidence  of  actionable 
negligence  fit  to  be  submitted  to  a  jury:— Hc/ti  (reversing 
the  Divisional  Court),  that  there  was  evidence  of  actionable 
negligence  fit  to  be  submitted  to  a  jury,  and  that  the  verdict 
for  the  plaintiff  should  stand.  Heldf  also,  that  no  question 
of  teienter  arose;  and  that  the  damage  was  not  remote.  The 
C6urt  considering  the  damages  excessive  intimated  that  unless 
the  plaintiff  assented  to  the  i  eduction  of  the  damages  from 
£100  to  £50,  there  should  be  a  new  trial.  ]Mallon  v.  Gbeat 
SorTHEBX  k  Westsrn  Railway  Co. 

[C.  A.  XZVII.  126 

9, Damage* -^  Fright  —  Nervous    Bhoek.']     Nervous    or 

mental  shock  caused  by  great  fright  arising  from  the  negligence 
of  the  defendants,  though  not  accompanied  by  any  actual  physi- 
cal injury,  may  be  taken  into  account  by  the  jury  as  an  element 
in  estimating  the  damages  to  which  a  plaintiff  is  entitled. 
Victorian  Railway  Commissioners  v.  Coultas  (L.  R.  3  App. 
Cas.  322),  not  followed.  Bbll  r.  Great  Northern  Railway 
Ca B.  D.  XXIV.  82 

10. Duty  imposed  by  statute — Subsidence  of  public  road- 
way in  consequence  of  seteer  underneath — Non-repair  by  Town 
Commissioners — Liability — Action — Indictm^nt.'\  Where  the 
plaintiff's  horse  and  car  fell  into  a  subsidence  of  the  roadway 
and  were  injured,  but  there  was  no  evidence  that  the  defen- 
dants had  made  the  eewer  which  caused  the  subsidence,  so  as 
to  afford  an  inference  that  they  were  liable  for  its  being  badly 
cxinstructed : — Heldy  tliat  there  was  no  evidence  of  negligence 
to  render  them  liable.  M'Ginnity  r.  Newry  Town  Com- 
missioners -  -  -  -  CI.  S.  XIX.  69 

!!• Evidence— Liability   of  Railway   Company— Empty 

waggon  going  off  the  rails— Absence  of  explanatiotu]  In  an 
action  for  personal  injury  caused  by  the  alleged  negligence  of 
the  defendant,  where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  accident 
is  such  as  in  the  ordinary  course  of  events  does  not  hapx)en  if 
those  who  have  the  management  use  jjroper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant)  that  the  accident  arose  from  want  of  care.  Ln  an 
action  against  a  railway  company  for  injury  to  the  plaintiff 
by  their  alleged  negligence,  it  was  proved  tliat  one  of  several 
empty  waggons  which  formed  part  of  the  train  in  which  the 
plaintiff  was  travelling  aa  a  passenger  left  the  rails,  whereby 
the  plaintiff  was  injured.  No  evidence  was  given  as  to  the 
cause  of  the  waggon  leaving  the  mils,  but  the  defendants' 
foreman  stated  that  empty  waggons  were  not  likely  to  get 
off  the  rails: — Held^  that  the  fact  of  the  happening  of  the 
accident  was  sufficient  evidence  of  negligence  to  call  on  the 
defendants  to  rebut  it;  and  that,  in  the  absence  on  their 
|jart  of  explanation  of  its  cause,  it  was,  per  se,  reasonable 
evidence  of  negligence  on  the  part  of  the  defendants  to  leave 
to  the  jury.  Seoit  v.  London  and  St.  Catherine  Docks  Co., 
(3  11.  &  C.  596),  followed.  Flannery  v.  Watehford  & 
ItiMEBicx  Railway  Co.  .  .        E.  XI.  36 

^•- Evidence— Railway  company — Injury  to  passenger 

— Train  over-shooting  platform— Contributory  negligence.]  A 
train  passed  the  pktform  of  a  railway  station;  the  servants 
of  the  company  called  out  the  name  of  the  station  as  if  to 
iuTite  the  passengers  to  alight,  and  there  seemed  no  alter- 
native to  the  iiassengers  but  to  alight  in  the  place  in  which 
the  train  was,  or  to  be  carried  on,  and  it  being  in  the  daytime, 
and  no  immediate  danger  being  apparent,  they  did  so  alight. 
The  plamtiff  in  so  doing  suffered  damage.  The  oompanv 
was  held  responsible.  Sincr  and  Wife  v.  Oreat  Western 
Railway  Company  (3  Ex.  150,  and  4  Ex.  117),  held  not  appli- 
cable.  ^IcoLLS  V.  The  Great  Southern  and  Western 
Baiiwat  Comtany         .  O.  P.   VII.  67 


NEQ  LIGENOE— om/fnueJ. 

13. Implied  contract — Contributory  negligence — '*  Want 

of  care" — **  Ordinary  care  and  caution" — Remoteness  of 
damages  —  Measure  of  damages.]  While  a  vessel  of  the 
plaiutiff*s  was  moored  in  port  to  a  post  allotted  for  the 
purpose  by  the  harbour-master  (who  was  acting  as  agent 
for  the  defendant,  the  owner  of  the  harbour)  a  gale  sprang 
up,  and  the  roaster,  who  was  the  only  person  on  board,  weut 
ahliore  for  assistance,  having  left  a  lighted  candle  in  the 
cabin.  Before  he  returned  the  vessel  had  drifted  owing  to 
the  post  to  which  8he  was  moored  having,  from  rottenness, 
eriveu  wa}',  and  after  drifting  6ome  time  she  was  stranded 
and  thrown  on  her  side,  and  while  in  tliat  condition  was 
partially  consumed  by  fire,  caught  from  the  lighted  candle. 
To  an  action  brought  by  the  plaintiff  in  consequence,  for 
breach  of  contract  in  not  having  provided  a  fit  and  proper 
mooring  post,  the  defendant  pleaded  inter  alia  tliat  the 
losd  of  the  ve<<sel  was  solely  due  to  the  want  of  proper  skill 
nnd  care  in  the  mooring  of  the  vessel  by  the  plaintiff,  and 
relying  on  contributory  negligence.  Tlie  jury  found  that 
the  mooring  post  was  not  reasonably  sufficient  for  the  purpose 
of  the  vessel  being  moored  thereto;  but  that  the  plaintiff 
did  not  use  proper  skill  and  care  in  watching  and  attending 
to  the  vessel,  and  thereby  the  plaintiff  directly  contributed 
to  tlie  occurrence,  which  would  not  liave  happened  if  there 
had  been  a  greater  number  of  hands  on  board;  that  it  was 
not  negligent  on  the  part  of  the  master  to  have  left  the 
lighted  candle  in  the  cabin,  and  that  the  vulue  of  tlie  vessel 
was  £500.  A  verdict  was  thereupon  directed  to  be  entered 
for  the  defendant  for  that  amount.  The  plaintiff  having 
movetl  to  change  ihe  verdict  into  one  for  him,  or  for  a  new 
trial: — Held,  tliat  the  contract  implied  in  law  in  such  case 
was  tliat  the  defendant  should  use  reasonable  care  to  provide 
sufficient  posts,  and  that  there  was  no  abijolute  warranty  of 
their  fitness  or  sufficiency;  that  there  was  no  implied  con- 
tract by  the  plaintiff  with  the  defendant  to  use  due  care  in 
watching  his  vessel,  the  only  duty  so  oast  on  liim  being  to 
take  such  care  of  it  that  by  the  want  of  same  the  defendant  s 
pier  should  not  be  damaged ;  that  there  had  been  a  breach 
of  the  implied  contract  on  the  part  of  the  defendant,  and 
none  on  the  part  of  the  plaintiff,  and  that  a  verdict  should 
liave  been  directed  for  the  latter  on  the  plea  relying  upon 
contributory  negligence;  but  that  there  should  be  a  new 
trial  in  order  to  determine  and  assess  the  proper  amount 
of  damages  to  be  awarded.  Per  Palles,  C.B.  :  The  plaintiff 
was  entitled  to  recover  only  nominal  damages,  because  the 
effect  of  the  plaintiff's  want  of  care  in  watching  and  attending 
to  tl^  vessel  was  to  sever  from  the  negligent  act  of  the 
defendant,  in  not  using  due  care  to  provide  a  sufficient  moor- 
ing poet,  the  diimage  which  resulted  to  the  vessel  by  reason 
of  her  leaving  her  moorings,  and  as  the  damage  sued  for 
would  not  have  happened  but  for  the  plaintiff's  want  of  care, 
it  could  not  be  deemed  the  natural  and  necessary  result  of 
the  defendant's  breach  of  contract,  as  that  contract  did  not 
contemplate  loss  by  the  plaintiff's  negligence  and  insure 
him  against  its  consequences.  Pir  Fitzgerald,  B.  :  The 
plaintiff  was  entitled  to  recover  £500  (the  value  of  the  vessel, 
after  deducting  the  amount  received  on  the  sale  of  the 
wreck),  because  there  was  no  obligation  imposed  on  the 
pLimtiff  to  use  reasonable  care  to  provide  against  a  breach 
of  contract  by  the  defendant,  and  the  getting  adrift  of  the 
vessel  was  the  direct  consequence  of  a  breach  of  contract 
of  which  the  plaintiff  had  notice  only  on  such  getting 
adrift.  If  there  were,  subsequent  to  such  notice,  any  want 
of  reasonable  care  or  skill  on  the  pUintiff's  part,  by  which 
the  stranding  or  loss  of  the  vessel  could  have  been  to  any 
extent  prevented,  the  damages  in  respect  of  such  stranding 
or  lojs  should  be  diminished,  and  might  be  nominal. 
A  pbijitiff  cannot  enhance  the  damages  arising  from  a 
breacli  of  contract  or  injury  by  omitting  to  use  reasonable 
care  to  prevent  the  consequences  of  such  breach  of  contract 
or  mjury.  Per  Dowse,  B.  :  ITie  plaintiff  was  entitled  to 
recover  at  least  nominal  damages  for  the  defendant's 
breach  of  contract.  He  would  not  be  entitled  to  aubetantialT 
I    diimages  if  by  his  ovm  act  he  o^se||j.the  loss  of  the  vessel,  [^ 
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and  thus  severed  tlie  substantial  damages  from  the  breach 
of  contract;  and  the  defendant  would  be  entitled  to  claim 
in  mitigation,  though  not  in  answer  to  the  action,  that  the 
plaintiff  should  hare  kept  a  sufficient  crew  on  board  to  have 
protected  the  vessel  against  the  ordinary  x^erils  which  a 
competent  seaman  would  have  provided  against,  such  as  the 
strain  which  forced  her  from  her  moorings.  But  the 
proper  questions  governing  tlie  case  on  this  subject  had  not 
been  left  to  the  jury.  Quare,  whether,  in  the  event  of  the 
jury  finding  that  there  was  no  default  on  the  part  of  the 
plaintiff,  the  burning  of  the  vessel,  which  caused  all  the 
loss,  would  not  be  too  remote  to  be  made  the  subject  of 
damages  ?  Wilson  v.  The  Newport  Docks  Company  (L.  R.  I. 
Ex.  177)  and  Surrowcs  v.  The  March  Gas  Company  (L.  R. 
5.  Ex.  67),  discussed  and  distinguished.  Tuff  v.  Warman 
(5.  C.  B.  N.  S.  585).  Jones  v.  Boyee  (1  Stark,  493),  and  the 
Excelsior  (2  Adm.  Ecc  272),  applied.    Millkb  v.  Nugent 

[E.  D.  ZII.  112 

!*• Injury  caused  by  buH—Bull  sold  and  led  through 

streets  for  delivery  to  vendee— Liability  of  vendee— Absence  of 
finding  by  jury  as  to  whether  the  bull  was  in  charge  of  de- 
fendant's servants.T^  After  a  bull  had  been  sold,  but  while 
the  vendor  was  in  charge  of  it  on  his  way  to  deliver  it  to 
the  vendee,  the  defendant,  it  caused  injury  to  the  plaintiff, 
lu  an  action  for  damages  the  jury  foimd  that  there  had 
been  negligent  management  of  the  bull,  but  could  not  agree 
as  to  whether  the  animal  was  in  the  charge  of  the  defendant  s 
servants.  On  a  motion  for  a  new  trial:— -fl^eW,  that  it 
should  be  granted,  as  there  was  no  finding  as  to  whether  the 
animal  was  in  charge  of  tlie  defendant's  servants.  Bucklbt 
V.  Fitzgerald     -  .  .  C.  P.  D.  XV.  M,  118 

16. Owner— Licensee,]    The  owner  of  a  horse  and  car  is 

not  liable  for  the  negUgent  driving  of  some  other  person,  even 
though  he  had  knowledge  of  such  driving,  and  the  person 
driving  had  authority  from  the  owner  to  drive,  unless  such 
drivmg  was  upon  the  business  of  the  owner,  or  the  reUtion  of 
master  and  servant  exists.      Hunteb  v.  Hannat 

[C.  A.  XXVI.  IZB 

^®* Pleading— Setting  aside  summons  and  plaint— Am- 
biguity—Embarrassing,]  Action  by  a  lodger  against  a  Lmd- 
lord,  complaining,  in  the  first  count,  that  the  defendant  so 
negligently  and  improperly  constructed  and  maintained  a  stair- 
case  and  lobby,  that  they  fell  down,  causing  injury  to  the  plain- 
tiff ;  and  in  the  second  count,  that  the  defendant  so  negligently 
and  improperly  suffered  the  staircase  and  lobby  to  become  in 
disrepair  and  dangerous  that  they  fell  down,  causing  said 
injury.  Plea  to  the  flHt  count  tliat,  admitting,  for  the  pur- 
pose  of  the  defence,  that  the  staircase  and  k)bby  feU  down,  as 
therem  alleged,  they  did  not  fall  down  in  consequence  of  same 
having  Ijeen  constructed  or  maintained  negligently  or  impro- 
perly. Plea  to  the  second  count,  that  the  defendant  was  not 
guilty  of  the  negUgence  and  improper  conduct  in  said  count 
mentioned  as  therein  alleged : —HeW,  that  the  plea  to  the  first 
count  was  objectionable,  as  not  admitting  the  negligence 
alleged;  and  that  the  other  plea  should  be  set  aside  as  em- 
barrassing.   DoNOHOB  r.  Kkarns  -  B.  IX.  180 

17 Pleading.]    The  plaintiff,  a  coal  trimmer  on  board 

the  steamer  of  the  defendants,  was  ordered  to  put  oil  on  the 
machinery,  and  was  injured  while  so  doing.  Li  an  action  the 
plamt  did  not  contain  an  averment  that  the  defendants  knew 
the  work  to  be  dangerous,  or  that  it  was  so  in  fact :  —Held  on 
demurrer,  that  the  plaint  was  bad  for  want  of  these  averments 
and  because  the  mjury  might,  consUtently  with  the  allegations 
in  the  pbint,  have  happened  through  the  negligence  of  the 
phimtiff.  Smtlet  v.  Glasgow  and  Londonderry  Steam 
Packet  Co B.  II.  M,  6 

'^^"— Pleading— Master  and  servant,]  If  a  railway  com- 
pany,  defendants  to  an  action  for  damages  in  consequence  of 
their  personal  negUgence  (as  averred),  which  caused  the  death 
of  a  person  by  reason  of  injuries  received  on  their  line,  desire 
to  excuse  themselves  by  showing  that  they  employed  competent 
and  skilful  servants,  through  whose  negUgence  they  alleged 


NEGLIGBNOB-eoii/inuMf. 

that  the  injuries  occurred,  they  should  plead  instead  of  de* 
murring.    M'Kinnet  r.  Irish  North-Wsstxbn  Razlwat  Co. 

[E.  C.  II.  M,  717 

IS- Pleading— Embarrassing  defence.]    In  an  action  for 

negligence  resulting  in  death,  a  traverse  of  the  death  being 
caused  by  negligence  is  not  embarrassing.  Biobdak  r.  Mac- 
ROOM  R.ULWAT  Co.  -  -  -  C.  C.  I.  M.  83 

See  LiABaiTT  op  Employer.    2,  3,  5—11. 

^Admiralty-— Collision  -  -  -  VII.  18 

See  Ship— Collision.     5. 

Contributory— Pleading      -  -  -  IX.  8 

See  Practice— Common  Law— Pleading.    20. 

Contributory— Vessel— Compulsorily  in  charge  of  pilot 

Sec  Ship— Towage.    1. 

Damages 

See  Cases  under  Camprell's  Act. 

Damages— Pleading  -  -  -         I.    J/.   247 

See  Damages.    1. 


^Pleading  -  -  -  -         -    * 

Sev  Practice — Common  Law— Pleading. 
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U. 


Railway  Company. 

See  Cases  under  Railway— Carbiags  of  GtOODs. 
Railway— Passenger. 
Railway— Pa8Sengeb*s  LrcGAGB 

iS<?iVn/fr— Pleading  -  -  -  IV.  M.  476 

See  Practice— Common  Law— Pleading.    Sa. 

SoUcitor. 

See  Cases  under  Solicitcr— Negligence. 

NEW  TBIAL. 

See  Practice— New  Trial. 

Practice— Chancery— New  Trial. 
Practice— Common  Law— New  Trial. 

NBWSP APEB  —  Editor  —  Wrongful  dismusal  —  yotiee- 
Usage.]  It  having  been  proved,  in  an  action  hj  an  editor  for 
damages  for  wrongful  dismissal  from  his  position,  for  which 
his  salary  was  £250,  that  there  was  a  custom  requiring  news- 
paper editors  to  get  twelve  months'  notice  of  Hiamiaaml,  the 
jury  awarded  him  £234.  Murray  r.  " Freeman's  Journal" 
I-td.  -  .       N.  P.  XXVI.  M,  431 

Proprietorship— Interrogatories— Tending  to  criminate 

[XIII.  147 
See  Practice— Discovery-Interrogatories.    11. 

NEXT  FBIBITD. 

See  Practice— Next  Friend. 

Infant— Security  for  Costs  -  -  I.  J/.  45 

See  Practice Common  Law— Security  for  Costs. 

16. 

Married  woman— Security  for  costs        -        VIII.  190 

See  PRAOTICB— Chancery— Security    for  Costs.   2. 

IfTEXT   OF  XIN— Statute      -  .IV.  M,  179 

See  Settlement — Construction.    15. 

IfTOTICB— Assignment  of  debt  -  -      III.  M.  99 

See  Assignment  of  Dert.    2. 

Assignment  of  Judgment     ...         XIII.  80 

See  Practice— Execution.    2. 
Constructive 

See  Mortgage— Ju] 
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ISOTlOM^eoKHntud. 

—-Equitable  and  Legal  Mortgage 

See  MoBTGAOB— Equitable  Mobtgaob. 

—-Xeg^igenoe— Bailee  for  hire 
See  Negligence.    2. 

Solicitor— -ITnregifitered  deed 

See  Reoistbation  or  Deed.    1. 

To  mortgagee — ^Ejectment 


IZ.  3/.  48 

4. 

I.  M.  476 


V.  183 


XVI.  4 

See  Landlobd    and    Tenant— Ejectment— Non-pay- 
KENT  OF  Bent.     21.     . 


Unregistered  voluntary  deed— Priority 

See  Registbation  of  Deed.    2. 


XIII.  170 


VOTICB  OF  JLCTIOIX^  Corporation  — Local  Sanitary 
Authority-^  k  4  Vie.,  <?.  108,  #.  204—41  &  42  Vie.,  e.  52, 
8.  263.]  It  is  not  necessary  (under  3  &  4  Vic.,  c.  108,  sec.  204, 
or  41  k  42  Vic,  o.  52,  sec.  263)  to  give  notice  of  action  to  a  cor- 
poration or  local  sanitary  authority  before  suing  on  a  simple 
roDtnust.  such  as  for  floods  sold,  or  work  and  labour  done,  even 
though  their  power  to  enter  into  such  a  contract  may  be  derived 
from  those  statutes.  Semble,  the  notice  sections  of  the  Muni- 
cipal Corporations  (Ir.)  Act  and  the  Public  Health  (Ir.)  Act 
only  apply  where  the  action  is  in  substance  one  of  tort ;  and 
the  form  of  action  is  immaterial.  Dalton  v.  Clonkel  Matob 
and  Cobfobation  -  -  -         B.  D.  XIV.  118 

—  Justices. 

See  Cases  under  Justices— Notice  of  Action. 

Sheriff        ...  -  -        XIII.  169 

See  Sbxbiff.    11. 

KOTIOB  OV  APPEAL. 

See  Pbactice— Civil  Bill  Appeal— Notice  of  Appeal. 

KOTICB  OF  DIBKISSAL. 

1 Commission  agent — Contract  of  service — Joint  agency^l 

An  agreement  with  commission  agents  was  to  stand  good  for 
six  months  from  its  date,  and  six  months*  notice  from  either 
tide  was  to  terminate  it.  Within  six  months  from  the  date  the 
him*  served  this  notice :  "  The  death  of  Mr.  Lyster  "—one  of 
the  joint  agents — "alters  all  our  arrangements;  you  are  at 
liberty  to  throw  up  our  agency  if  you  wish  it,  and  to  make  all 
things  in  order,  it  would  be  as  well  that  we  hereby  give  you 
notice  to  terminate  our  agreement  in  six  months  from  this  date. 
This  will  give  ns  power  to  do  so,  if  we  wish ;  we  say  not  we 
shall  do  so ;  time  and  your  own  exertions  will  be  the  test " : — 
Heldf  that  the  agreement  was  not  a  yearly  hiring,  and  that  the 
noti:e  was  sufficient.  Ebon  v.  Habt  -  0.  P.  II.  M.  160 
[Affirmed  on  appeal,  I.  B.  3.  C.  L.  388.] 

2. Housekeeper    at    hotel  —  Menial    servant  —  Month's 

notice.]  A  housekeei>er  in  a  large  hotel,  whose  duty  is  to 
superintend  the  domestic  servants  and  attend  to  the  general 
economy  of  the  establishment,  is  not  a  menial  servant,  although 
she  resides  in  the  house,  and  therefore,  in  the  absence  of 
contract  to  the  contrary,  is  not  liable  to  be  dismissed  from  her 
employment  at  a  month's  notice.    Lawleb  v.  Linden 

[C.    P.  X.   86 

Newspaper  Editor    -       -       -       -       XXVI.   M,   481 

See  Nbwspapbb. 

KOTICB  OF  KOTIOir. 

See  Pbactice— Chascebt— Notice  of  Motion. 

KOTIOB  OF  TBIAL. 

See  Pbactice— Notice  of  Tbial. 

Pbactice— ComiON  Law— Notice  of  Trial. 


KOTICB  TO  PBODTTCB— Evidence 

See  Cbiutnal  Law— Evtdbncb.    8. 


KOTICB  TO  axriT. 

See  Cases  under  Landlobd  and  Tenant— Ejectment— 

Notice  to  Quit. 
See  Landlord  and  Tenant  (Ibeland)  Act,  1870.    130, 

197-201,  21L 

KTTISAKCE. 

1. Contractor — Under  comptroller — Nuisance  caused  by — 

Liability.]  A  defendant,  who  was  a  commander  at  Curragh 
Camp,  ordered  £lth  to  be  removed  from  the  camp,  and  placed 
on  a  piece  of  ground  near  the  plaintiff^s  house.  The  contractors, 
who  had  contracted  with  the  comptroller  to  deodorize  the 
matter,  did  not  do  so : — Held,  tliat  the  defendant  was  not  liable 
in  an  action  for  nuisance.    Iqoe  r.  Eveleigh 

[a.  B.  IV.  M,  608 

2. Public  Health  Act,  IBH—Non-existence  of  closet  or 

other  sanitary  convenience.]  A  house  built  at  the  comer  of 
two  streets,  and  which  has  not  any  closet  or  any  other  sanitary 
convenience,  and  tlie  refuse  of  which  is  cleared  away  by  the 
public  authorities  every  day,  while  the  evidence  iiroved  that  the 
air  in  the  rooms  was  sufficient,  is  not  a  nuisance  according  to  the 
existing  law,  as  not  being  injurious  to  health.  Fisheb  r. 
Mayor  of  Belfast  a.  8.  IX.  M,  169 

Barbed  wire  fence  -  -  XXVII.  Af.  666 

See  Barbed  Wibe. 

Order  of  Justices  to  disinfect  houRe  -  VI.  184 

See    Justices— Cebtiobabi.    3. 
Pleading  -  -  -  .  .  vi.  68 

See  Practice— Common  Law— Pleading.    65. 


O. 

OBSTBTTCTIOK—Footpath— Riding  a  bicvcle  thereon 

c      «  [XXVI.  40 

See  Bicycle. 

Thoroughfare— iBand  playing  -  -      XXII.  7 

See  Thoroughfare. 

OFFBK8IVB  TBADB— Chandlery  XIII.  161,  166 

See  Landlord  and  Tenant— Surrender.    1. 

OFFICIAL  LiaXTIBATOB-Buties  of  -  I.  M.  193 

See  Company.    7. 

Garnishee        -  -  -  •        1.  M.  247 

See  Practice— Common  Law— Garnishee.    7. 

OBDBB. 

See  Cases  under  Practice — Chanceby — Obdbb. 

OBDBB  AKD  DISPOSITIOK— Bankruptcy. 

See   Cases    under   B.iNKBUPTCY— Order    and    Dispo. 

SITION. 

Reputed  ownership. 

See  Bill  of  Sale.    3-5. 


0TSTBB8— Right  to  fish  for 
See  Fishery.     2. 


.    V.  161 


IV.  M   46 


PAID-UP      8HABEHOLDBBS  —  Contributions  —  Com- 

i»ny 

S^ft  Company.    2.  Digitized  by  ' 


tutions  —  Uom- 


(411) 


DIGEST  OF  CASES. 


(412) 


PABLIAMENT. 

Election 

Klection  Petition 
Franchise 
Polling  District 
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412 
419 
429 


PABIilAMBKT— EIiBCTIOK. 

1. Ballot  Acty  1872,   s.   A — Violation  of  seereey— Petty 

Sessions  Act,  1851.]  A  person  accused  under  the  Ballot  Act, 
1872,  sec.  4,  of  violatmg  the  secrecy  of  the  Ballot,  may  be 
convicted  upon  his  own  admission,  if  satisfactorily  proved. 
The  2l8t  sec.  of  the  Petty  Sessions  Act,  1851,  is  prospective, 
and  applies  to  the  (Jffenoes  created  by  sea  4  of  the  Ballot  Act, 
1872.      (Whiteifide,  C.J.,  diss.)    The  Qfeen  r.  Unkles 

[a.  B.  VIII.  38 

2. Ballot  papers  rejected  for  marks — Motion  for  inspec- 
tion— 35  &  36  Vic.f  e,  33,  sclk,  1,  s.  4-0.]  At  a  i>arliajnentary 
election  on  counting  the  ballot  papers  certain  marks  appeared 
on  se^'e^al  of  them.  These  marks  were  not  put  on  the  papers  by 
the  voters.  The  returning  officer  rejected  all  papers  which  were 
so  marked.  It  appeared  that  the  number  of  votes  rejected 
might,  if  they  had  not  been  rejected,  have  turned  the  stile  at 
the  election.  A  motion  was  made  by  the  defeated  candidate  to 
liave  an  inspection  of  these  rejected  ballot  XMipers ;  this  was  ob- 
jected to  by  the  respondent,  on  the  ground  that  it  violated  the 
spirit  of  the  Ballot  Act,  which  was  to  secure  secrecy.  The 
motion  was  granted,  but  the  officer  who  was  to  preside  at  the 
inspection  was  ordered  to  take  great  care  to  prevent  the  iden- 
tity of  the  voters  being  discovered.  Be  Tyrone  Election 
Petition;  Macartney  v.  Corry  -  C.  P.  VII.  80 

3. Candidate  retiring  after  poll  demanded — Candidate 

declared  duly  elected  without  poll.']  Two  candidates,  M.  &  D., 
having  been  proposed  and  seconded,  the  show  of  hands  was  de- 
clared to  be  in  favour  of  M.  A  poll  was  demanded  by  D.,  and 
the  sheriff  named  the  polling  day  and  adjourned  the  proceedings 
to  the  proper  dxy.  In  prriposing  or  seconding  a  vote  of  thanks 
to  the  sheriff  M.  said,  "  I  retire  from  the  contest."  Before  the 
time  for  the  pcJl  arrived,  D.  prevailed  on  the  sheriff  to  declare 
him  (D)  duly  elected  :—Seld,  that  the  election  was  void.  Wex- 
ford Election  Petition  ;  Sutton  v.  Devereux 

[C.  P.  III.  M.  100 

4. Delay  in  opening  polling  station- ^W hat  constitutes 

polling  station — Secrecy  of  act  of  voting — Presence  of  others 
besides  voters — Superintendence  of  presiding  officer — Police- 
constable  on  duty  at  polling  station — Omission  of  officers  to 
make  statutable  declaration  of  secrecy — Effect  of  non-compliance 
icith  Act  where  result  of  election  not  a/Fected — BcUlot,  Act,  1872 — 
Parliamentary  Elections  Act,  1868— Special  case—Res\dt  where 
Court  equally  divided^Costs— Petition  caused  by  act  of  return- 
ing officer,]  Four  of  the  polling  stations  at  a  parliamentary 
election  where  in  private  houses,  on  the  drawing-room  floors,  each 
of  which  consisted  of  two  rooms  not  communicating  internally 
with  each  other,  the  means  of  access  from  one  to  the  other 
being  through  a  small  lobby.  Voters  after  having  received 
their  voting  papers  from  the  presiding  officer,  with  his  official 
stamp,  in  one  room,  resorted  to  the  other  room  to  attach  their 
marks  to  the  pai>ers,  and  then  returned  across  the  lobby  to 
deposit  their  papers  in  the  ballot  box  in  the  first-mentioned 
loom.  It  frequently  happened  that  whilst  a  voter,  in  the  act  of 
voting,  was  crossing  the  lobby,  away  from  the  superintendence 
and  control  of  the  presiding  officer,  there  were  standing  close  to 
him  at  least  three  persons— viz.,  the  police-constable  on  duty, 
a  committee-man  or  friend  who  brought  forward  the  voter  and 
another  elector  about  in  turn  to  vote.  But  although  voters 
might  thus  have  shown  their  voting  papers  to  those  persons 
(which  the  constables  had  received  no  instructions  to  prevent),  it 
did  nojb  appear  tliat  they  had  ever  done  so.  The  police-constables 
on  duty  made  no  statutable  declaration  of  secrecy  pursuant  to 
the  provisions  of  the  Ballot  Act,  1872.  The  judge  who  tried  the 
petition  finding  as  matters  of  fact  that  the  election  was  free 
and  pure,  that  the  secrecy  of  the  voting  had  been  preserved, 
and  thiit  neither  the  structural  arrangements  of  the  polling 
stations  nor  the  omission  of  the  constable  to  make  statutable 


FAJElLIAMENT-ELBCTION-«wf<iivci/. 
declarations  of  secrecy  had  affected  the  result  of  the  election, 
and  liaving  reserved  a  si)eoiaI  case  for  the  opinion  of  the  Court  as 
to.  whether  the  election  should  be  declared  invalidated,  the 
Court  were  agreed  in  opinion  that  the  police-oonstablee  on  duty 
should,  under  the  provisions  of  the  Ballot  Act,  1872,  have  made 
statutable  declarations  of  secrecy,  yet  that  the  omission  did  not 
invalidate  the  election,  as  its  result  had  not  been  affected  thereby, 
but  were  equally  divided  in  opinion  as  to  whether  the  election 
had  been  invalidated  by  reason  of  the  structural  conformation  of 
the  polling  stations,  which  had  brought  the  voters  into  con^u^ 
with  other  persons,  who  should  not  have  been  present,  while 
the  voters  were  in  the  act  of  voting.  Being  equally  divided  io 
opinion  on  the  latter  question,  the  Court  pronounced  no  de* 
cision  on  the  special  case  reserved.  The  dection  was  subse- 
quently declared  not  void  by  Barry,  J.  Be  The  Dbogheda 
Election  Petition       -  -  C.  P.  IX.  161 

PABIiIAMEKT— BISECTION  PETITION. 

1. Acceptance  of  office  by  petitioner.]     After  an   election. 

a  defeated  candidate,  who  petitioned  and 'Claimed  the  seat,  it 
was  alleged,  accepted  office  under  the  Crown.  On  motion  to  set 
asitle  the  petition,  because  the  petitioner  had  no  locus  standi : — 
Held,  that  the  question  was  one  for  the  Judge  who  should  try 
the  case.       Be  Dublin  Election  Petition 

[C.  P.  III.  M,  84 

2. Admission  of  voters  to  be  respondents — Elector  who 

voted  for  candidate  for  whom  seat  is  daimcd  and  is  not 
hostile  to  petitioner — Deathy  before  petition  Uledy  of  candidate 
petitioned  against]  After  the  death  of  a  candidate  who  had 
been  returned  after  a  parliamentary  election,  a  i)etition  com- 
plaining of  his  return,  and  praying  that  another  candidate  should 
be  declared  to  have  been  duly  elected,  was  x>resented  by  av 
elector,  naming  no  respondent.  The  Court,  on  motion  for  that 
purpose  by  an  elector  who  had  voted  for  the  defeated  candidate, 
and  was  friendly  to  the  petitioner,  admitted  him  as  a  respondent 
to  the  petition.  On  consent  another  elector  was  admitted  a 
respondent  to  oppose  the  petition.  Be  Tippebabt  Election 
Petition    -  -  -  -  -  C.  P.  IX.  88 

3. Attachment — Contempt    of    Court  —  Jurisdiction    of 

Judge  before  the  trial.]  The  petitioner  in  an  election  petition 
had  given  notice  of  the  withdrawal  of  the  petition,  but  the 
petition  had  not  been  actually  withdrawn ;  a  newspaper  pub- 
lislied  two  articles  on  the  election  petition,  in  one  of  which  it 
hinted  that  the  motives  put  forward  by  the  petitioner  for  with- 
drawing the  petition  were  false,  and  that  the  real  motive  was 
fear  of  defeat  on  account  of  personation  of  dead  voters,  &c. ; 
in  the  other  article  a  list  was  given  of  the  numbers  which 
appeared  in  some  of  the  ballot  papers  which  had  been  rejected, 
which  the  newspaper  asserted  would  enable  votes  to  be  reoogr 
nised,  and  the  conduct  of  the  petitioner  was  attacked  in  apply- 
ing for  an  inspection  of  ballot  x^pers : — Held,  that  the  publica- 
tion was  a  contempt  of  Court,  but  the  learned  judge,  sitting  as 
the  senior  Election  Judge  on  the  rota,  held  that  he  had  nofc 
jurisdiction  to  commit  before  the  election  petition  came  on  to  be 
tried,  but  that  the  contempt  was  a  contempt  of  the  Court  of 
Common  Pleas.  Ttronk  Election  Petition.  Macartney  r. 
CORRY C.  P.  VII.  106 

4. Attachment  —  Contempt  —  Public  right  to  comment,] 

Motion  for  an  attachment  against  the  printer  and  publisher  of  a 
newspaper  for  liaving  printed  and  published  articles  in  relatioQ 
to  an  election  petition  which  were  calculated  to  interfere  with  the 
proceedings  in  the  case,  and  were  a  contempt  of  the  Court : — 
Held  (by  Lawson,  J.,  and  Keogh,  J.),  tliat  the  Court,  although 
in  election  petitions  it  possesses  a  jurisdiction  similar  to  that 
which  it  had  in  ordinary  cases  before  the  31  &  32  Vic,  c.  125. 
must  apply  a  very  different  rule  in  determining  whether  it  will 
exercise  that  jurisdiction,  the  question  raised  by  an  election 
petition  being  essentially  one  of  a  public  nature.  By  MoinB» 
J.,  and  Monahan,  C.J.  :  That  the  settled  rules  of  law  as  re- 
gards private  suits,  should  be  applied  to  election  petitions,  but 
the  discretion  of  the  Court  should  be  exercised  on  somewhat 
different  principles.    Be  Belfast  Election  Petition 

[C,  P.  III.  M.M 
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PABUAMBNT-EIilBCTION    T^TITIOV- continued, 

6. Attorney  at  turety—Addreat.']    An  attorney  may  be 

Rupety  for  the  coeta  of  an  election  x>etition.  The  surety,  an 
attorney,  gave,  aa  his  residence,  his  registered  ofiBce,  where  he 
did  not  live.  An  objection  to  his  sufficiency  on  the  ground  that 
his  usual  place  of  abode  was  not  given  :—HeId,  not  fatal.  2te 
Galwat  Election  Petition 

[M.  O.  III.  M,  61;  O.  P.  III.  3/.  136 
6. Computation  of  timc—Jicerimination  by  respondent- 
Service  of  lift  of  objections — Sunday — Days  of  service  and 
trial.]  The  six  days  before  the  day  appointed  for  the  trial  of  a 
Parliamentary  election  i)etition,  presoribed  by  8  G.  B.,  1868, 
for  delivery  of  a  list  of  objections,  by  a  respondent  who  intends 
to  go  into  a  recriminatory  case,  under  31  &  32  Vic,  o.  125,  s.  53, 
are  to  be  computed  exclusive  of  Sundays,  of  the  day  on  which 
the  list  is  delivered  and  of  the  day  appointed  for  the  trial. 

JOTCB    r.     O'DONNBLL  -  C.     P.     VIII.    113 

7. Costs.]    The  proper  oonts  which  the  Master  ought  to 

allow  in  a  Parliamentary  election  i)etition  stated  at  length, 
i?*' Ttbonk  Election  Pktition        -        O.  P.  VII.  M.  273 

8. Death  of  candidate  petitioned  against — Petition  pre- 
sented subsequently — Claiming  seat  for  another  candidate — 
Jurisdiction — Respondent  icho  voted  for  candidate  for  vjhom 
seat  is  claimed  and  who  is  not  hostile  to  petitioner.] 
Under  the  Parliamentary  Elections  Act,  1868  (51  &  32  Vic, 
c  125),  the  Court  has  jurisdiction  to  entertain  a  petition,  pre- 
Rented  within  the  period  prescribed,  complaining  of  the  undue 
return  of  a  candidate  at  a  Parliamentary  election,  and  praying 
the  seat  for  another  candidate,  as  havmg  been  duly  elected, 
although  the  petition  is  not  pre.%nted  until  after  the  death  of 
the  candidate  whose  return  as  member  is  complained  of.  On 
motion  by  a  respondent  who  had  been  admitted  to  oppose  an 
election  petition  the  Court  discharged  from  the  position  of  re- 
spondent an  elector,  who  had  voted  for  the  candidate  for  whom 
the  seat  was  prayed  by  the  petition,  and  who  was  not  hostile  to 
the  petitioner,  where  it  appeared  that  it  had  become  unneces- 
sary that  he  should  continue  to  act  as  respondent.  Be 
Ttfpebabt  Election  Petition  -  C.  P.  IX.  89 

9. Election     set     aside  —  Bribery  —  Undue     influence.] 

Bribery,  undue  influence,  and  systematic  intimidation  are  suffi- 
cient grounds  to  set  aside  an  election.  Be  Bboohbda  Elec- 
tion Petition  (M'Clintock  v.  Whitwobth) 

[C.  P.  III.  M.  76 

10. ExamincUion  of  sureties — Costs.]  When  the  respon- 
dent objected  to  the  sureties  on  the  ground  of  want  of  means, 
one  withdrew  his  recognisance  and  lodged  the  amount  in  bank 
while  the  other  on  examination  was  proved  to  be  solvent  for  a 
larger  sum,  the  objection  was  disallowed ;  costs  to  be  costs  in 
the  oanse.       Be  Sligo   Election  Petition 

[M.    O.   III.   M.    28 

!!• Inherent  disqualification  of  candidate  in  majority— 

Alienage — Convietion  for  felony — KnowledgCf  by  electorSf  of 
disquali£eeUion— Seating  candidate  in  minority — Besolution  of 
House  of  Commons  unseating  and  declaring  member  ineligible 
— Jurisdiction  of  Court  to  question  its  validity — Transportation 
—9  Oeo.  /  r. ,  (?.  32.  ]  The  facts  of  a  candidate  for  Parliamentary 
flection  being  an  alien,  or  a  convicted  felon,  who,  having  been 
sentenced  to  transportation,  has  not  suffered  his  sentence, 
or  received  the  Queen's  pardon,  constitute,  respectively, 
«uch  inherent  disqualifications  in  him  as  to  his  status  as 
a  candidate,  that,  if  the  electors  were  affected  with 
notice  of  such  disabilities,  and,  notwithstanding,  voted 
for  him  in  the  majority,  his  election  would  be  void,  and  an 
opposing:  qualified  candidate,  though  in  the  minority,  would 
Iw  entitled  to  be  seated.  Quoad  such  case.  Trench  v. 
Xolan  (VI.  109)  and  Drinkwater  v.  Dcakin  (L.  R.  9  C.  P. 
626)  are  not  conflicting.  Where  it  had  l>een  fully  kno^-n  to 
the  voters  at  a  Parliamentary  election  that  a  candidate  in  the 
majority,  a  natural-bom  British  subject  had  become  & 
naturalised  citizen  of  the  United  States  of  America,  and 
under  the  33  &  34  Vic.j  c.  14,  renounced  allegiance  to  the 
Hritish  sovereign,  and  that  having  been  convicted  of  treason 
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felony,  and  sentenced  to  a  term  of  transportation,  he  Imd 
escaped  before  the  expiration  of  the  term,,  and  had  not  re- 
ceived the  Queen's  i>ardon,  the  Court,  on  a  i)etition  that  a 
qualified  candidate  in  the  minority  should  be  declared  elected. 
Held,  that  the  votes  given  for  the  candidate  in  the  majority 
were  thrown  away  and  that  tlie  candidate  in  the  minority 
wag  entitled  to  be  seated.  Trench  v.  Nolan  (VI.  109)  approved 
and  followed.    Be  Tipperary  Election   1?etition 

[O.  P.  IX.  141 

12. Inspection  of  ballot  papers.]    Liberty  was  given  to 

the  Clerk  of  the  Crown  and  Ilanaper  to  permit  the  agents 
of  the  petitioners  and  respondents,  in  a  Parliamentary  election 
petition,  to  inspect  ballot  papers  which  had  been  received  by 
the  Returning  Officer,  though  objected  to,  on  the  part  of  a 
candidate,  as  having  been  marked  so  that  the  voters  could  be 
identified.     Be  Droohsda  Election  Petition 

[C.  P.  VIII.  218 

13. Inspection  of  ballot  papers.]    A  motion  for  insi)ec- 

tion  of  ballot  papers  was  granted,  but  the  Court  refused 
counsel  to  be  present,  with  liberty  to  make  any  application  if 
any  inconvenience  arose  from  the  absence  of  any  person  not 
sjiecified  in  the  order.    Be  Athlone  Election  Petition 

[a.  B.  VIII.  M.  88 

14. Insu/Rciency  of  security — Shareholder  in  companies 

of  unlimited  liability— Practice.]  The  respondent  in  an  elec- 
tion petition  objected  to  the  petitioner's  security  as  insufficient. 
The  i)etitioner  served  a  notice  that  he  would  prove  it  sufficient :  — 
Held,  that  the  respondent  must,  nevertheless,  begin.  Be 
YorcHAL   Petition       -  -  -       M.  O.  III.  M.  10 

15. Jurisdiction  of  Judge  on  rota,  not  being  a  Judge  of  the 

Common  Pleas — 37  O.  B,  1868.]  Motion  to  have  the  case 
raised  by  a  Parliamentary  election  petition  stated  at  a  special 
case  refused — the  motion  being  made  to  a  Judge  on  the  rota 
as  Election  Judge  who  was  not  a  Judge  of  the  Court  of 
Common  Pleas,  instead  of  being  made  to  the  Court  of  Com- 
mon Pleas,  or  to  a  Judge  of  that  Court  on  the  rota  in 
Chamber.    O'Donbl  v.  Tiohe  ;    Shiel  v.  Ennis 

[O.  P.  VIII.  42 

16. Lodgment  in  Court  of  £1,000 — Objections  to  recog- 
nisances removed,]  A  petitioner  may,  by  lodging  in  Court 
within  the  prescribed  time  £1,000,  remove  objections  to  his 
recognisances  and  sureties.    Be  Athlone  Petition 

[C.  P.   III.   3f.   27 

17. Member  of  Parliament  as  surety,]    A  Member  of 

Parliament  may  be  a  surety  in  the  case  of  an  election 
petition.    Be  Cashel  Petition       -       M.  O.  III.  M,  28 

18. Motion  not  maved — Practice.]    In  an  election  i)etition 

a  motion,  which  b  not  moved,  will  be  discharged  with  costs, 
not  refused.      Be  Galwat  Election  Petition 

[C.   P.   III.   M.    83 

19. Motion  to  bring  a  special  case  before  the  Court,] 

The  sitting  member  moved  the  Judge  at  Chambers  for 
liberty  to  state  a  special  case  to  bring  before  the  Court  the 
question  at  issue.  The  counsel  for  the  i)etitioner  concurred. 
Motion  granted  on  the  understanding  that  there  were  not 
any  matters  of  fact  at  issue  between  the  parties.  Be  Wex- 
ford Election  Petition  -  C.   P.   III.   M.    26 

20. Motion  to  set  aside  petition  on  ground  of  insuffi- 
ciency of  security.]  A  motion  to  set  aside  an  election 
petition  on  the  ground  that  the  securities  are  insufficient, 
must,  in  the  first  instance,  be  made  to  the  Master  within  the 
time  limited  by  the  orders.    Be  Limerick  Petition 

[M.  O.  III.  M.  27  and  61 

21. Offering  reward  for  evidence  —  Contempt  —  Attach- 
ment.] Offering  a  reward  for  evidence  in  an  election  petition 
is  not  a  contempt  which  the  Court  will  restrain  by  attach- 
n^ent.    Be  Limerick  Election  •  C.  P.  III.  M.  102 

22. Particulars].  An  order  was  made  that  the  peti- 
tioner should  five  days  before  the  day  of  trial  leave  with  the 
Master  of  the  Cowt  and  give  to  the  resiwndent  ar  his_agent_ 
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tiarticulars  in   writing  of  all  -peT^na  alleged   to  have  been 
bribed,  treated,  and  unduly  influenced.    Jie  Armaou  £lkc- 
Tiox  Pbtition  -  €i.  B.  D.  XIV.  103  note 

03. Partieulart].    Application   for   particulars   of  per- 

fions  intimidated  Bhould  be  made  in  the  first  instance  to  the 
Judges  on  the  rota  for  the  trial  of  election  petitions.  Cox  v. 
Kkafnet  -  a.  B.  D.  XXVI.  141  note 

S4. Particulars.}    The  responcSit  in  an  election  petition 

applied  for  particulars,  which  was  granted.  Jie  Belfast  Elec- 
tion Petitiox  -  -  -  C.  P.  III.  J/.  27 

26. Partieylars.]    A  motion  for  particulars  was  granted. 

Pe  CARBICKFEBOrS  ELECTION  PETITION     -     C.  P.  III.  M.  28 

26. Particulars.']    In  an  election  i)etition  the  respondent 

moved  for  further  i)articular8,  the  names  of  certain  of  the  peti- 
tioner's witnesses.  Tlie  petition  was  founded  on  acts  of  in 
timidation  and  undue  influence,  and  the  petitioner's  solicitor 
made  an  affidavit  stating  the  probable  consequences  of  disclosinif 
the  names.  That  affidavit  was  unencountered :  — fff /d,  that 
tlie  motion  should  be  refused.  Pe  Drooheda  Election 
Petition  -  -  -  O.  P.  III.  J/.  7    I 

27. "  So  far  as  is  known  to  the  petitioner  ^'—Form  of  ordtr 

—Time  for  delivery, "l  A  petitioner  was  ordered  to  furnish,  six 
days  before  the  trial,  particulars  in  writing  of  (1),  the  names 
and  numbers  on  the  register  of  the  electors  alleged  to  have  been 
personated,  and  the  names  of  the  persons  alleged  to  have 
personated  the  said  electors;  (2),  names  and  numbers  on  the 
register  of  the  electors  alleged  to  have  been  employed  as  paid 
agents  for  the  respondent ;  (3),  names  and  addresses  of  persons 
alleged  to  have  been  bribed,  and  of  the  i)ersons  by  whom  said 
bribery  was  alleged  to  have  been  committed,  so  far  as  known  to 
tlis  petitioner ;  (4),  names  of  the  agents  of  the  respondent,  and 
of  the  other  i)er8ons  alleged  to  have  been  guilty  of  undue 
influence,  and  the  names  and  addresses  of  the  persons  alleged 
to  have  been  unduly  influenced,  so  far  as  known  to  the  peti- 
tioner. Maude  v.  Lovley  (L.  R  9,  O.  P.  165),  followed.  Pe 
Athlonb  Election  Petition  :  Sheil  v.  Ennis 

[C.  P.  D.  XIV.  104 

28. Particulars  of  persons  bribed  and  bribing  and  using 

undue  inHuenee,']  An  election  i)etition  charged  bribery,  in- 
timidation, and  undue  influence.  The  petitioner  was  ordered 
to  give,  three  days  before  the  trial,  in  writing,  the  names 
of  those  who  were  unduly  influenced,  who  were  bribed,  and 
who  offered  bribes,  and  to  give  six  days  before  trial  particulars 
relating  to  the  specific  charges  contained  in  general  averment 
in  the  petition,  that  the  sitting  member  or  his  agents  were 
guilty  of  corrupt  practices.    Pe  Londonderry  Petition 

[O.  P.  III.  AT.  26 

29. Particulars — Undue  influence — Intimidation  by  in- 
dividuals.] In  an  election  petition  where  the  undue  influ- 
ence alleged  was  intimidation,  practised  by  individual  persons 
as  distinguished  from  general  intimidation,  the  Court  ordered 
the  petitioner  to  deliver  to  the  respondent,  within  a  certain 
time,  particulars  in  writing  of  the  names  and  addresses  of 
individual  persons  alleged  to  have  practised  intimidation,  and 
the  periods  and  places  when  and  where  such  alleged  intimida- 
tion was  practised,  and  the  nature  of  the  intimidation,  without 
prejudice  to  the  respondent  subsequently  applying,  if  so 
advised,  for  particulars  of  the  names,  addresses,  and  numbers 
on  the  register  of  voters,  of  the  persons  so  alleged  to 
have  been  intimidated.    Cox  v.  Kearney 

[a.  B.  B.  XXVI.  141 

30. Particulars— Time  when,  and  to  what  limit  granted.] 

Where  intin^dation,  threats,  and  undue  influence  appear  to  have 
been  used  at  an  election,  and  to  be  likely  to  be  continued  in 
order  to  keep  back  witnesses,  such  particulars  will  not  be  ordered, 
before  the  hearing  of  the  petition,  as  would  expose  witnesses 
to  a  probable  risk  of  subjection  to  further  influence  or  intimi- 
dation, in  order  to  ivevent  their  giving  evidence.  As  regards 
such  particulars,  the  opening  si)eech  of  counsel,  where  the 
j»©tition  is  heard  in  a  local  venue,  will  be  a  sufficient  notifica- 
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tion  in  order  to  prevent  surprise  and  to  enable  the  respondent  to 
procure  his  witnesses ;  or  if  further  time  be  necessary,  it  will 
be  allowed  upon  the  hearing.  A  petitioner,  to  the  best  of  hii 
ability  furnishing  particulars,  will  not,  on  the  hearing;  of  the 
petition,  be  narrowly  confined  to  those  specified.  A  respoa- 
dent  sought  to  obtain  iiarticulars  of  paragraphs  in  the  petitioo, 
which  alleged  tliat  voters  and  non-voters  had  been  treat«d, 
that  supporters  of  the  i)etitioner  had  been  threatened,  intimi* 
dated,  and  unduly  influenced  by  clerical  and  other  meaiu, 
and  that  bands,  banners,  &c.,  had  been  provided  by  the  respon- 
dent for  illegal  purposes: — Held,  that  jMuiiculars  should  not 
be  ordered  specifying  the  names  of  the  respondent's  agents; 
the  names  of  the  persons  for  whom  bands,  banners,  &c.,  hail 
been  provided ;  the  names  of  tlie  persons  who  were,  or  cf 
those  by  whom  they  were,  treated,  threatened,  influenced,  or 
intimidated;  or  specifying  the  houses  where  treating  took 
place,  or  the  occasions  on  which  threats,  undue  influence,  or 
intimidation  were  used.  Held,  further,  that  particulars 
should  be  given  within  six  days  before  the  hearing,  speeifyin)? 
the  towns  and  villages  where  voters  had  been  treated,  between 
stated  periocls  not  exceeding  an  interval  of  ten  days.  Tbesch 
r.  Nolan C.  P.  VI.  58 

31. Period  from  which  time  to  present  petition  runs.] 

The  twenty-one  days  within  which  a  iietition  against  an  election 
must  be  presented  begin  to  run,  not  from  the  date  of  the 
declaration  of  the  hustings,  but  from  the  day  on  which  the 
return  is  made  to  the  Clerk  of  the  Crown  and  Hanaper.  He 
Gal  WAY  Petition    -  -       -       -       C.  P.  III.  M.  26 

32. Pceognisances— Place  of  abode  of  surety—Stamping.] 

In  an  election  petition  the  petitioner  cannot  be  a  surety  alfo. 
The  recognisance  of  the  sureties  must  be  takea  before  a 
magistrate  in  Ireland,  In  the  absence  of  contradictory  evi- 
dence it  will  be  assumed  tliat  the  place  of  abode  is  correctlv 
given  in  the  recognisances,  even  when  that  place  is,  in  fact,  a 
hotel.  An  election  petition  must  be  treated  as  any  other  cauFe 
in  the  Court  would  be,  and,  since  the  Court  does  not  require 
recognisances  to  be  stamped,  the  recognisances  of  a  surety  for 
the  petitioner  in  an  election  petition  need  not  be  stamped.  He 
Atulonb  Petition       -  -       -       3C.  O.  III.  M.  9 

33. Reports  of  investigations  as  to  means  of  swttie*.] 

The  Master  will  not  order  that  the  newspapers  shall  not  puhUuh 
reports  of  the  investigation  into  the  affairs  of  sureties  for  the 
co.^tH  of  an  election  petition  on  notice  of  objection  to  the 
sureties.    Pc  Galway  Election  Petition    3C.  O.  IH.  J/.  ^* 

34. Security  in  ease  of  a  dual  petition,]    In  the  case  of 

a  dual  petition  the  sum  of  £1,000  is  not  a  sufficient  security. 
Pc  Limerick  Election  Petition       -       -    3C.  O.  III. }[.  61 

35. Special  ease  stated — Jurisdiction  of  Court  to  drate 

inference  of  fact— 11  k  32  Vic,  c.  125,  *.  11,  cl,  16-35  A  36 
Vic,  c.  33,  sch.  1,  r.  Z6—P ejection  of  balht  papi-rs.]  WImtp, 
in  an  election  i)etition,  the  only  allegation  was  that  Totes  had 
been  improperly  rejected  by  the  returning  officer,  on  the  ground 
alleged  that  tlie  votes  had  been  so  marked  upon  the  ballot 
liapers  tliat  the  voters  might  be  identified  :—Hcld,  a  proper 
case  to  be  decided  upon  a  sjiecial  case  stated  for  the  full  Court. 
Shiel  r.  Ennis C  P.  VIII.  67 

36. Stamping  of  recognisance.]    Notice  of  objections  was 

served  because  the  recognisance  was  not  stamped.  After^anis, 
and  before  the  motion  was  made^  the  recognisance  wa^ 
stamped: — Held,  tliat  no  rule  should  be  made  on  the  motion. 
Pe  Londonderry  Petition  -  -  M.  O.  III.  M.  10 

37. Surety  —  Attending    for    cross-examination    a*   to 

means.]  A  petitioner's  surety  stated  in  his  affidavit  that  he 
was  entitled  to  real  property,  but  did  not  state  what  the  pro- 
perty really  was.  On  search,  it  was  ascertained  that  he  wv 
entitle<1  to  one-third  of  £262  2s.  7d.  per  annum,  w^ch  wa^ 
diarged  with  two  separate  annuities  of  £50  each:— iTfW,  that 
the  surety  should  attend  for  cross-examination.  TTie  recng 
nisance  was  withdrawn  and  £250  lodged  in  bank.  He  Sugo 
Klbctiox  Petition      *  -  -(      |C%  jCk  iI{l*/¥'  ^® 
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88. Surety^Solveney.]    A  surety  in  an  Election  Petition 

should  be  sufficient  and  solvent ;  costs  of  a  motion  to  disallow 
them  were  given  as  costs  in  the  cause.    (By  Morris,  J.)    lie 

TiPFXBABY  ELECTIOX  PETITION  -  O.  P.  IV.  J/.   821 

39. Taxation  of  cotit—Zl  &  32   Vic,   c.   125,  see.   2.] 

Under  the  31  &  32  Vic,  c.  125,  the  Court  of  0,P.  has  juris- 
diction to  review  the  taxation  of  the  Master  in  matters  of  prin- 
ciple. The  costs  should  be  taxed  on  the  same  principle  as  costs 
between  solicitor  and  client  are  taxed  in  a  suit  in  Chancery. 
"  High  Court  of  Chancery  "  means,  in  England,  the  English 
Court  of  Chancery,  and,  in  Ireland,  the  Irish  Court  of  Chancery. 

LOMDONDESBY  ELIGTION  PETITION  AND  DbOQHEDA  ELECTION 

Petition  -  -  -         O.  P.  III.  M,  366 

40. TaxcUion    of    costs  —  Fees    to    counsel  —  Printing 

OMdjfsis  of  bill  of  particulars — Expenses  of  witnesses.]  The 
Master  of  the  Court,  in  taxing  the  bill  of  costs  of  an  ordinary 
Parliamentary  Election  Petition,  reduced,  1st,  counsel's  fees  on 
a  motion  for  particulars,  from  five,  four,  and  three  guineas,  to 
three,  three,  and  two  guineas ;  2nd,  the  fee  to  senior  counsel 
ttom  two  hundred  to  one  hundred  guineas,  on  his  brief  at  the 
hearing;  3rd,  the  fee  to  junior  counsel  from  sixty  to  fifty 
guineas;  ^th,  the  refreshers  of  senior  counsel  from  twenty  to 
fineen  guineas;  5th,  the  refreshers  of  junior  counsel  from 
twelve  to  six  guineas;  6th,  the  fees  for  eight  consultations  to 
four;  7th,  the  consultation  fees  from  five,  five,  and  tlu«e 
guineas,  to  three,  three,  and  two  guineas.  He  disallowed,  8th, 
the  expenses  of  the  printing  of  an  analysis  of  a  bill  of  par- 
ticulars; 9th,  £38  17s.  6d.  out  of  £117  123.  incurred  in  the 
preliminary  examination  of  witnesses;  10th,  £214-  out  of 
£333  10s.,  the  expenses  paid  to  witnesses,  only  one  shilling 
wiatieum  being  allowed  to  witnesses  resident  in  town;  11th, 
various  charges  and  fees  on  subpoenas;  12th,  the  payments 
made  to  assistants  for  taking  evidence.  The  Court,  on  appeal, 
referred  the  bill  of  costs  back  to  the  Master  to  reconsider  the 
refresher  fees  allowed  to  junior  counsel,  and  to  allow  the  item 
for  printing,  and  the  exiienses  for  summoning  any  witnesses 
mentioned  in  the  bill  of  particulars;  also,  the  necessary  ex- 
penses of  examination  and  attendance  of  such  witnesses  as 
bad  been  summoned  and  attended  to  such  amount  as  he  should 
see  fit;  but  refused  to  interfere  with  the  Master's  discretion 
with  regard  to  the  other  items,  lie  Abmagh  Election  Peti- 
tion (RioQS  V,  Bebesfobd)  -  •  C.  P.  Z.  178 

41. Taxation  of  costs — Fees  to  counsel—Witnesses*  ex- 
penses not  .certified  by  Registrars-Copies  of  shorthand  notes — 
Retainers.'\  Where,  on  taxation  of  costs  of  an  election  petition, 
the  Master  disallowed  a  general  retainer  to  the  senior  counsel, 
and  cut  down  the  fees  on  their  briefs,  it  was  held  that  he  had 
DO  right  to  interfere  with  the  discretion  of  the  attorney  acting 
bond  Ude  for  the  interest  of  his  client.  Several  witnesses  who 
had  not  obtained  a  certificate  from  the  Begistrar  were  jiaid 
their  exiienses  by  the  i)etitioner ;  the  Master  disallowed  this 
item,  but  the  Court  reversed  his  decision.  Sums  paid  to  short- 
hand writers  for  copies  of  the  notes  taken  of  the  evidence 
should  be  allowed.    Re  Galwat  Election  Petition 

[0.  P.    VII.  189 

42. Taxation  of  costs— Remitting  for  re-taxation,"]    The 

Court  will  remit  for  re-taxation  bills  of  cost  which  have  been 
taxed,  and  the  amount  paid,  the  costs  having  been  taxed  on 
a  wrong  scale.    Re  Galwat  Election  Petition 

[O.  P.    III.  M.  448 

48. Treating  before  Dissolution,]    A  person  elected  an 

M.P.  is  guilty  of  the  offence  of  treating  within  the  31  &  32 
Via,  c.  125 ;  17  &  18  Via,  c.  102 ;  and  the  20  &  21  Vic,  c.  87 ; 
although  sudi  treating  was  jiractised  before  the  Dissolution, 
and  was  not  continued  after  it.  Re  Youghal  Election 
Petition  -  -        C.  P.   III.  J/.  266 

44. Undue    inHuenee—DisqualiAcation    of    candidate — 

Knowledge  by  electors  of  undue  influence  and  disqualification- 
Seating  candidate  in  minority— Parliamentary  Elections  Act, 
1868— Corrupt  Practices  Prevention  Act,  1854 — ^Ignorantia 
juris  haud  ezcusai]    Prior  to  a  counly  election,  and  pursuant 


PARIJAMBNT-HIiBOriOK  IPHTITlOJX-eontimued, 
to  arrangements,  N,,  a  candidate,  by  himself  and .  his 
agents,  practised  undue  influence  upon  the  electors.  B.C. 
clergymen  publicly  denounced  and  threatened  the  electors 
with  spiritual  chastisement  and  temporal  injury,  and,  by 
letters  read  at  public  meetings,  and  by  resolutions  adopted 
at  clerical  conferences,  and  which  were  published  throughout 
the  county,  K.C.  prelates  aided  in  the  exercise  of  such  undue 
influence.  Before  the  nomhiation  the  actions  of  intimidation 
and  imdue  influence  became  publicly  known  among  the  eleo- 
.  tors.  On  the  nomination  day,  T.,  the  opposing  candidate, 
advertised  in  the  local  journals,  and  posted  on  the  polling  and 
nomination  places  a  notice  stating  that  N.  had  been  guilty  of 
undue  influence,  and  was  thereby  disqualified,  'xne  notice 
was  in  English,  a  language  which  many  of  the  electors  were 
not  acquainted  with.  On  the  election  day  persons  were 
stationed  at  the  booths  for  the  purpose  of  serving  copies  of  the 
notice,  many  of  which  were  scattered  about  the  booths.  A 
few  hundred  were  served  on  the  electors  before  polling ;  they 
were  tendered  to  other  voters,  who  either  declined  to  receive 
them,  or  were  prevented  by  the  confusion,  or  by  agents  of  N., 
or  by  R.C.  clergymen,  and  in  one  booth  they  were  not  served 
until  the  voters  had  polled,  in  consequence  of  a  misdirection. 
There  were  4,686  available  electors,  chiefly  R.C.,  of  whom 
nearly  2,823  voted  for  N.,  and  658  for  T.,  but  large  numbers 
who  had  promised  to  support  T.  did  not  vote,  or  voted  for  N., 
owing  to  the  undue  influence  and  intimidation.  On  a  petition 
that  T.  should  be  declared  elected,  the  Judge  determined  that, 
prior  to  the  election,  by  the  acts  of  intimidation  and  undue  influ- 
ence, IS.  was  disqualified  and  his  status  destroyed;  and  those 
acts  were  generally  known  among  the  great  body  of  electors, 
especially  those  who  afterwaids  voted  for  N.  Upon  a  case 
reserved  for  the  consideration  of  the  Court: — Held,  firstly, 
that  the  commission  of  undue  influence,  ipso  facto,  disqualified 
N.,  and,  eo  instante,  destroyed  his  status  as  a  candidate. 
Secondly  (Monahan,  C.J.,  diss.),  that  from  the  nature  of  the 
acts  and  the  circumstances  under  which  they  took  place,  the 
electors  should  be  taken  to  have  known  as  a  fact  that  undue 
influence  had  been  practised.  Thirdly  (Monahan,  C.J.,  diss.h 
that  undue  influence  being  a  criminal  offence,  knowledge  by 
the  electors  of  its  conmiission  by  the  candidate  involved  know- 
ledge of  disqualification  as  a  consequence,  according  to  the 
maxim,  ignorantia  juris  haud  exeusat,  and  therefore,  and  further 
because  T.  had  done  all  that  could  reaacmably  be  done  in 
order  to  apprise  the  electors  of  such  consequences,  they  should 
be  taken  to  have  known  that  by  reason  of  such  acts  N.  was 
disqualified.  Fourthly  (Monahan,  C.J.,  diss,),  that  the  dis- 
qualification having  been  created  before  the  election  by  acts  in 
which  N.  was  personally  implicated,  and  knowledge  of  it 
having  been  brought  home  to  the  electors,  T.  was  entitled  to 
be  seated.  Per  Monahan,  C.J.  -.—Under  31  &  32  Via,  c.  125, 
sec.  12,  the  questions  to  be  determined  by  the  Court  are  ques- 
tions of  law,  arising  upon  given  findings  of  fact,  and,  semble, 
the  Court  has  no  jiuisdiction,  upon  a  case  reserved,  to  draw 
inferences  of  fact.  It  not  having  been  found  in  fact  that  the 
disqualifying  effect  of  undue  influence  was  known  to  the  body 
of  the  electors^  the  Com-t,  from  the  general  authority  of  the 
acts,  could  not  presume  general  knowledge  of  their  criminality 
or  consequence,  the  maxim  ignorantia  juris  haud  exeusat 
involving  no  such  presumption  in  the  case  of  jiersons  other  than 
the  criminal  The  materials  presented  were  inadequate  in 
order  to  enable  the  Court  to  determine  that  knowledge  in  fact 
of  N.'s  disqualification  was  brought  home  to  a  sufficient  num- 
ber of  those  who  constituted  his  majority,  so  as  to  warrant 
the  Court  in  reducing  it  below  the  number  of  votes  received 
for  T.,  therefore  T.  was  not  entitled  to  be  seated.  Re  Galwat 
Election  Petition  (Tbench  v.  Nolan)     -      C.  P.  VI.  109 

46. Venue — Change — InsuMcieney    of    accommodation.] 

In  an  election  petition  the  venue  will  not  be  changed  on  the 
ground  that  the  accommodation  in  the  borough  where  thd 
venue  is  laid  is  sufficient.     Re  C.\bbickfebous  Petition 

[O.  P.  III.  M.  84 

46. Venue  —  Change  —  Intimidation,]     In   an   election 

petition,  voters  and   probable  witnesses  were  intimidated  by        . 
the  party  of  the  petitioner  during  the  election,  and  the  intinu^Q  I P 
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dation  W9a  continued  down  to  the  time  when  the  respondent 
moved  to  change  the  veauei—Held,  that  the  venue  should  be 
changed  to  a  town  near  the  borough  in  which  the  election  had 
taken  place,    lie  Suoo  Election  Petition 

[0.  P.  III.  M.  69 

47. Venue^Praetiee.}    In  determining  on  a  motion  to 

change  the  venue  in  which  an  election  i)etition  shall  be  tried, 
the  Ckrart  will  not  express  any  opinion  as  to  the  evidence  lest 
it  should  have  effect  on  the  hearing  of  the  petition,  nor  will 
the  CSourt  state  in  detail  the  grounds  on  which  its  decision 
rests,    lie  Dbooheda  Election  Petition     O.  P.  III.  M.  6 

48. Venue— Parliamentary  Elections  Act,  1868,  ».ll,  svb-s. 

11— Borouffh  election  —  Special  eireumstanccs — Cohveniencc— 
Particulars  of  Mbery,  treating,  and  undue  influence Jl  The 
venue  was  changed  from  the  borough  to  the  assize  town  of  the 
oounty  on  the  ground  that  it  would  be  difficult,  if  not  impossible, 
to  procure  suitable  accommodation  in  the  borough  for  the 
persons  who  should  neoessarily  attend  at  the  trial.  The  exist- 
ence of  great  political  excitement  in  the  borough  is  not  in 
general  a  ground  for  changing  the  venue.  The  petitioner  was 
ordered  to  fiuuish  particulars  of  all  jiersons  alleged  to  have 
been  bribed,  treated,  or  unduly  influenced.  Re  Dunoannon 
EusonoN  Petition  (Newton  v,  Dickson) 

[c.  P.  D.  XIV.  loa 

49. Venue — Recognisances.^    A  motion   to  change   tlie 

venue  in  which  an  election  petition  shall  be  tried  may  be  made 
before  the  recognisances  of  the  i)etitioner*s  sureties  have  been 
completed.    i2e  Sligo  Election  Petition     O.  P.  III.  Jf.  7 

Money  lodged  in  Coiu-t— Garnishee       -        XV.  3/.  23 

See  Practice — Garnishee.    1L 

PABLIAMENT— FBAKCHI8E. 

1. Amendment  of  elaim^Description  of  qualification— 

Successive  occupation — Omission  of  one  of  the  houses  occupied— 
48  Vie.f  e,  17,  ss.  4,  17.]  Where  a  person  claimed  to  be  entitled 
to  the  frandiise  on  the  ground  of  his  oocuintion  of  different 
premises  in  immediate  succession,  his  daim  must  set  forth  and 
describe  all  the  several  qualifying  premises,  and  if  he  hafl 
occupied  during  the  qualifying  period  another  house  in  addition 
to  those  set  forth  the  Revising  Barrister  has  no  power  to  amend 
by  inserting  a  description  of  it  Semble,  the  power  to  amend 
conferred  by  sec.  17  <1)  of  the  Act  of  1885  applies  only  to  mis- 
takes made  by  the  officers  whose  duty  it  is  to  compile  the  lists. 
Melaugh  v.  Crakbers  -  -  O.  A.  XX.  71 

2. Amendment  of  nature  of  qualifleationr-AS  Vic,  e.  17, 

*•  ^— Costs,}  A  change  in  the  description  of  the  qualification  of 
a  claimant  as  it  appeared  on  the  register  and  supplemental  list, 
from  *' rated  occupier"  of  the  "house,  offices,  gate-lodge, 
and  lands  of  Terenure  College,  at  Terenure,"  rated  at  **  £200," 
into  an  "  inhabitant  occupier  "  of  a  bedroom  at  Terenure  College, 
and  striking  out  the  **£200,"  is  an  alteration  of  the  entire 
qualification.  The  Revising  Barristw  has  no  power  to 
receive  evidence  for  such  a  purpose,  or  to  make  such  an  amend- 
ment.   Alexander  v.  Bourke  (Terenure  College  Case) 

[C.  A.  XXII.  30 

3 Costs— Clerk  of  the  Peace— ^S   Vic,  c   17,   s.   26.] 

The  Court  of  Appeal  has  no  jurisdiction,  under  sea  26  of  48 
Vic,  c.  17,  to  order  that  the  costs  of  an  unsuccessful  party 
should  be  paid  by  the  Clerk  of  the  Peace  named  as  respondent 
in  the  appeal.  Alexander  r.  Bocrke  (Mount  Argus  Case, 
No.  2) C.  A.  XXII.  32 

*• DisqualiUcationr— Receipt  of  poor  law  relief  during  12 

months  preceding  claim— Supply  of  co/Rn  for  burial  of  ehildr- 
29  &  30  Vic,  c  3a-15  &  14  Vic,  c  69,  s.  UL]  A  claimant 
having  within  a  year  preceding,  applied  to  the  relieving  officer, 
under  the  provisions  of  29  &  30  Vic,  c.  38,  for  the  supply  of 
a  coffin  to  bury  his  infant  child  who  had  died  in  his  house  :— 
Held  {dubitante  Barry,  L.J.),  that  he  had  received  relief  within 
the  meaning  of  the  Poor  Law  Acts,  and  was,  therefore,  dis- 
qualified under  13  &  14  Vic,  c  69,  s.  111.    Kerr  v.  Chaiibers 

[C.  A.  XX.  62 
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6. E/Feet  of  deed  stated  in  the  ease— Remitting  ease  for 

amendment.l  The  appellant  claimed  as  a  joint  occupier  with 
K.  The  case  stated  by  the  Revising  Barrister  found  that  in 
1861  K.,  by  deed,  assigned  his  interest  in  the  iiremises  to  the 
appellant  in  trust  for  the  use  of  K.  during  his  life ;  that  £. 
carried  on  business  in  the  house  on  his  own  account,  and 
that  the  appellant  and  his  wife  exercised  a  trade  therein:— 
Held,  that  the  Court  could  not  look  at  the  deed,  since 
it  was  incorporated  in  the  case,  and  its  effect  was  there- 
by foimd;  and  that  the  case  should  not  be  remitted.  Hn- 
GROVES    V,    0*Shea  -  B.    C.   II.   M.  648 

e. Expenses — Registration — ChargeabUity    of    expcnsti 

— County  and  City  of  Dublin — Voters  resident  in  eounif 
but  registered  for  eity—ll  &  14  Vic,  c  69,  ss.  71,  72.] 
The  county  of  Dublin  is  not  obliged  to  contribute  to  the  ex- 
penses of  the  registration  of  voters  for  the  county  of  the  city 
of  Dublin  under  13  &  14  Vic,  c.  69,  s.  72,  Dublin  not  beinj? 
regarded  and  treated  by  the  Act  as  a  borough  situate  iu  two 
counties,  and  the  whole  exx)en8e8  incurred  in  respect  of  voten 
resident  in  the  oounty  but  registered  for  the  city  must  be  bone 
by  the  municipal  borough  of  Dublin.  Duelin  Corporation'  r. 
DuBUN  County  Grand  Jury  -       Q.  B.  D.  XIV.  91 

7. Freeman — Grand-birth  claim.]    Claimants  by  Rrand- 

birth  are  entitled  to  be  admitted  as  Freemen  of  Dublin.  Anox. 

[L.  M.  C.  IV.  J/.  643 

8. Inhabitant  occupier — Claimant  occupying  under  Kill 

without  probate — Receipts  for  rent  evidence  of  occupation.] 
The  only  son  of  a  deceased  tenant,  who  along  with  a  sister  has 
resided  on  the  qualifying  premises  since  deceased's  death,  and 
in  whose  name  the  rents  have  been  receipted,  is  entitled  to  the 
Parliamentary  franchise,  although  a  document  imiporting  to 
be  a  will  of  the  deceased  tenant  bequeathing  the  premises  to 
the  claimant  could  not  be  produced  in  evidence  in  the  absence 
of  probate.    Kirkpatrice  v.  Murpht  C.  A.  XXV.  68 

9- Inhabitant  occupier— Occupation  of  premises  on  death 

intestate  of  previous  tenant — Payment  of  rent  as  sole  occupier.] 
A  person  who,  on  the  death  intestate  of  his  father,  the  former 
tenant  of  the  qualifying  premises,  continues  to  reside  on  the 
premises  along  with  others  who  are  beneficially  interested 
therein,  and  who,  with  their  knowledge  and  consent,  pays  (he 
rent,  and  has  his  name  inserted  on  the  rent  book  as  sole  tenant, 
is  the  sole  occupier  of  tlie  itemises,  and  is  entitled  to  the 
Parliamentary  franchise.  Holland  r.  Chaxbers  (Murbat's 
case)  .  C.  A.  XXV.  71 

10. Inhabitant  occupier.]  G.  Gallagher  claimed  as  in- 
habitant occupier  of  a  dwelling-house,  12,  Abercom  Place,  East 
Div.  Londonderry  City,  in  immediate  succession  from  dwellinfr> 
house  17,  Harding  Street,  Londonderry  City,  occuiued  in  imme- 
diate succession  for  twelve  months,  on  and  previously  to  20th 
July,  1892.  It  api)eared  that  Gallagher  diuing  a  substantial 
portion  of  the  qualifying  period  occupied  as  his  dwelling-hou^e 
a  part  of  a  building  not  rated  to  the  relief  of  the  poor  in  the  rate 
struck  for  the  Borough  of  Londonderry,  on  7th  November, 
1891.  The  house  in  question,  with  a  number  of  others,  was 
erected  in  the  siunmer  of  1891,  and  became  the  subject  of  a 
si)ecial  valuation  by  request  to  the  Commissioners  of  Valuatioi. 
A  question  arose  as  to  whether  these  houses  could  be  entered 
on  the  lists  furnished  to  the  guardians  in  the  previous  Feb- 
ruary, the  period  of  the  regular  annual  valuation  for  the  pur- 
poses of  rating ;  and  it  was  bond  fide  resolved  by  the  guardians 
that  it  was  better  to  pretermit  those  new  ratings.  Hie  Re- 
vising Barrister  struck  out  the  names  of  the  claimants  i—Seld, 
that  the  decision  of  the  Revising  Barrister  should  be  reversed, 
and  the  names  re-inserted  on  the  list.  Criglington's  case 
followed,  and  M*Oaff!gan  v.  Riddall  disUnguished.  Re 
George  Gallagher  -       O.  A.  XXVH.  M.  ^91 

11. Inhabitant  occupier.]      J.  M'Grahey  claimed,  as  an 

inhabitant  householder,  the  premises  being  described  as 
"  rooms,  15  Fountain-street."  It  was  jnoved  on  the  hearing 
that  M'Gahey  occupied  two  upper  rooms  in  No.  15  for  the 
qualifying  period,  and  that  the  rest  of  the  house  was  occupied 
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hj  a  Mrs.  O'Neill,  a  widow,  to  whom  the  cUumant  paid  the 
rent.  There  was  one  outer  door  and  one  staircase,  the  use  of 
which  was  attached  to  the  two  rooms  occupied  by  M'Gahey, 
but  there  was  no  demise  of  these  to  the  claimant.  It  also 
appeared  that  the  widow's  son  was  entered  on  the  landlord's 
books  as  the  tenant ;  he  resided  in  another  part  of  the  town, 
but  it  was  at  the  instance  of  the  landlord  that  the  son's  name 
WIS  put  on  the  books  as  that  of  the  tenant.  The  claimant's 
rent  was  paid  to  the  widow,  and  the  furniture  in  the  house 
was  the  property  of  the  widow.  It  was  the  widow's  son  who 
nmde  the  contract  of  sub-letting  to  the  claimant.  The  Re- 
corder decided  that  the  real  tenant  was  Mrs.  O'Neill ;  that  her 
too  was  her  trustee  and  agent ;  that  as  the  claimant  had  the 
tiro  rooms  with  only  an  easement  of  ingress  and  egress, 
he  was  only  a'  lodger.  The  name  was  accordingly  struck  out :  — 
Heid,  that  the  decision  of  the  Revising  Barrister  must  be  up- 
held. Palles,  C.B.,  said  that  there  was  no  finding  as  a  matter 
ot'  fact  that  what  the  clainuint  inhabited  was  a  separate  dwell- 
m^  liouse ;  and  that  the  Court  of  Appeal  is  not  entitled  to  go 
iato  questions  of  fact  in  a  registery  case.      Jie  John  M'Gahbt 

[O.  A.  ZXVII.  M.  498 

12. Inhabitant  oeeupicr.}      R.  Campbell  claimed  as  an 

inhabitant  householder  to  be  entitled  to  a  vote  for  the  Borough 
of  Londonderry.  The  premises  were  desoribed  *' house  and 
yard,  92  Fountain-street"  It  appeared  that  the  claimant  oc- 
cupied the  premises  under  weekly  or  monthly  tenancies,  and 
that  the  tenancy  had  been  duly  determined  by  notice  to  quit 
tliat  had  expired  within  the  qualifying  year,  and  the  claimant 
was  served  with  a  summons  for  {xjssessiou,  and  the  summons 
was  settled  before  hearing  at  Petty  Sessions ;  the  terms  of  the 
settlement  were  payment  of  the  costs  of  the  smnmons  and  a 
sum  OQ  account  of  arrears  due  in  respect  of  the  premises  prior 
to  the  service  of  the  notice  to  quit.  Campbell  continued  as 
tenant  for  a  substantial  period.  It  was  admitted  that  prior  to 
the  settlement  the  clainmnt  was  an  oyerholder  to  the  extent  of 
at  least  one  week.  The  Court  below,  having  regard  to  the 
overholding,  Which'  could  not  have  been  as  tenant  or  as  owner, 
struck  out  the  name: — Held,  that  the  Recorder's  decision  was 
right,  the  claimant  being  a  trespasser  during  the  i)eriod  of 
overholding,  and  not  being  a  tenant  at  sufferance,  there  being 
uo  finding  that  the  notice  to  quit  was  not  intended  to  be  acted 
upon.  It  was  impossible  to  hold  that  in  cases  in  which  the 
Bummonsee  were  brought  there  was  a  tenancy  at  sufferance. 
Se  RoDBBT  Campbell  -  C.  A.  ZXVII.  M,  491 

18. Inhabitant  occupier — Electoral  Diseibilities  Removal 

Aetf  189L]  A  claimant  for  the  inhabitant  householder  fran- 
chise was  absent  from  home  for  various  i)eriods  not  exceeding 
four  months,  necessitated  by  his  work,  his  wife  and  children 
being  left  in  the  house  i-^Held,  that  he  was  protected  by  the 
Electoral  Disabilities  Removal  Act,  1891,  and  was  entitled 
to  the  franchise.  Holland  r.  Chaubbbs  (Fitzsimonb* 
Casb) O.  A.  XXVII.  107 

14. Inhabitant   occupier.']    Certain    premises   were  left 

to  executors  of  a  will  in  trust.  By  a  document  signed  by 
all  iiarties  the  old  tenancy  was  surrendered  by  the  executors 
and  a  new  tenancy  was  created  in  the  claimant,  who  was  the 
eldest  son  of  the  testator's  five  children.  The  claimant  was 
rated  for  the  premises: — Held,  that  he  was  entitled  4o  the 
frandiise.    Glbndennino  v.  Chahbebs 

[C.  A.  XXVII.  106 

16. Inhabitant  occupier — Claimant  absent  in  search  of 

employment  during  part  of  qualifying  perioS— Claimant^ t 
familji  left  in  occupation,"]  A  claimant  who,  during  the 
qualifying  period,  leaves  the  qualifying  premises  in  search 
of  employment,  having  at  his  dqiarture  the  intention  of 
returning,  who  is  not  shown  to  have  been  restrained  during 
his  absence  from  retiuning,  and  who  leaves  his  family  in 
occupation  of  the  qualifying  premises,  is  not  disqualified. 
Caset  r.   RiDDALL  "  -        C.  A.  XXIV.  Ill 

16.  -^—  Inhabitant  occupier — Exempted  premises — Premises 
not  entered  in  rate  book,]  Occupation  of  a  dwelling- 
house  attached  to  a  school  confers  the  Parliamentary  franchise, 
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the  block  of  the  buildings  having  been  described  as  exempt 
in  Griffiths*    General    Valuation  Report,  but  being  neither 
rated,   described,  nor   entered  in  the  rate-book.     Tobish   v. 
Wynnb  ....  c.  A.  XXV.  72 

1'7» Inhabitant  occupier^Exempt  premises— Dwelling- 
house  in  a  National  school.]  The  inhabitant  occupier  of  a 
dwelling-house  which  is  not  rated,  but  which  forms  part  of 
a  building  used  as  a  National  school,  is  entitled  to  the 
Parliamentary  franchise,  the  whole  building  being  entered 
in  the  rate-book  as  exempt.    Tobish  v.  Johnston 

[C.  A.  XXV.  83 

18. Inhabitant  occupier — House  let  in  Hats — Lodger 

Residence  of  landlord  in  house,]  The  occupiers  of  separate 
rooms  or  flats  of  a  house,  in  which  the  hmdlord  himself  re- 
sides, are  primd  facie  lodgers  and  not  inhabitant  occupiers, 
and  the  onus  lies  on  them  of  showing  that  the  arrangement 
with  their  hmdlord  amounted  to  a  letting  of  a  portion  of 
the  house  as  distinct  from  the  lettmg  of  lodgings.  In  deter- 
mining this  question  the  manner  in  which  other  houses  in 
the  same  street  are  used  is  immaterial  and  should  not  be 
taken  into  consideration.  Cakpbell  r.  Chahbebs  (Camp- 
BELL'S  Case)  -  .  .  .         o.  A.  XX.  70 


^^•^;- Inhabitant  occupier— 2  nabihty  fo  return  to  dwelling 
house  without  breach  of  legal  obligaiion— Compulsory  absence  on 
mUUary  duty— SO  &  31  Vic,  c.  102,  *.  3—48  Ftc,  c,  3,  s.  2- 
Adhesion  to  English  precedents.]  A  chumant  to  Parliamen- 
tary franchise  who  is  compulsorily  absent  from  his  dwelling- 
house  during  a  portion  of  the  qualifying  period,  as  in  the 
case  of  a  militiaman  absent  for  three  weeks'  drill,  and  unable 
to  return  without  a  breach  of  military  duty,  cannot  be  deemed 
in  constructive  occupancy  of  his  dwelling  house  by  reason  of 
its  occupation  by  his  wife  and  family,  so  as  to  entitle  him  to  a 
vote  as  an  inhabitant  occupier  witliin  48  Vic,  o.  3,  s.  2,  and 
30  &  31  Vic,  c.  102,  s.  3.  In  order  to  maintain  an  imiformity 
of  franchise  throughout  the  United  Kingdom,  in  accordance 
with  the  Act  of  1884,  s.  2,  the  Court  of  Appeal,  though  not 
absolutely  bound  to  follow,  will  as  a  rule  not  dissent  from  the 
decisions  of  Courts  of  First  Instance  in  England.  Mabtin  r. 
Hanbahan  -  -  *  0.  A.  XXII.  1 

20. Inhabitant  occupier— Joint  rating— Separate  occu- 
pation in  fact.]  A  person  is  entitled  to  be  placed  on  the 
Registry  of  Parliamentary  Voters,  if ,  as  a  matter  of  fact,  he  is 
sole  occupier  of  a  house,  notwithstanding  that  another  person 
is,  with  his  knowledge  and  consent,  jointly  rated  with  him 
in  respect  of  the  same  house.  CAMPBn.L  r.  Chambbbs 
(Gallagheb's  Case)  -  .         .  C.  A.  XX.  61 

21. Inhabitant  occupier — Occupation  by   son  of  tenant 

in  fee  who  died  intestate,  the  widow  still  continuing  to  reside 
on  the  premises.]  The  eldest  son  of  a  tenant  in  fee  who  has 
died  intestate  is  entitled  to  claim  the  Paliamentary  franchise 
93  sole  occupant,  although  the  widow  has  continued  to  reside 
with  him  on  the  qualifying  premises,  and  although  the  receipts 
for  the  instalments  of  the  purchase  money  have  been  given  in 
the  widow's  name.    Riddall  v.  Maguibe    C.  A.  XXV.  83 

22. Inhabitant  occupier— Payment  of  rates— Deduction 

of  proportion  for  period  during  which  premises  are  unoccupied 
—Resolution  of  Poor  Law  Guardians— TJlin  vires— 30  k  31 
Vic,  c  102,  *.  3  (4)— 6  &  7  Vic,  c.  92,  s.  10.]  An  inhabitant 
occupier  is  disqualified  (under  30  &  31  Vic,  c.  102  s.  3  (4) )  by 
the  non-pajrment  of  a  portion  of  the  jxwr  rates  struck  during 
the  qualifying  period  and  payable  in  respect  of  the  qualifying 
premises,  although  i)ayment  of  such  portion  has  been  re- 
mitted by  the  Board  of  Guardians,  if  in  allowing  such  remis- 
sion, the  Guardians  were  acting  ultra  rires.  Where  premises 
were  occupied  at  the  date  of  the  striking  of  a  rate,  but  subse- 
quently became  unoccupied  for  a  portion  of  the  period  for 
which  the  rate  was  calculated  to  provide,  a  resolution  passed  by 
tlie  Board  of  Guardians  remitting  payment  of  a  proportion 
of  the  rate  in  respect  of  the  premises,  as  a  deduction  projwr- 
tionate  to  the  period  of  vacancy,  is  ultra  vires.  It  is  not  t 
equivalent  to  payment  or  tender  of  t^^^^^  jlge  in  respect  ol     [Q 


^ 
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the  qualifying  premises,  that  the  voter  has  been  prevented 
paying  such  rates  by  the  answer  of  the  rate-ooUcctor  that 
no  rates  were  due,  given  in  reply  to  the  voter's  inquiry,  even 
when  at  the  time  of  such  inquiry  the  voter  was  prepared 
thereupon  to  pay  aU  rates  then  due.    M'Orossan  v.  Riddall 

[O.  A.  XZIII.  53 

23. Inhabitant  oeeupier—Bating^iO  &  31  Vie.,  e.  102, 

8.  3  (3).]  Under  30  &  31  Vic,  o.  102,  s.  3  (3),  it  is  sufficient 
for  an  inhabitant  occupier  to  have  been  rated  to  all  rates 
actually  struck  within  the  qualifying  i)eriod.  Per  Sir  M. 
Morris,  O.J. :  Tliere  is  no  such  thing  as  a  continuous  rating 
which  extends  over  the  w^hole  period.  Per  Fitzgibbon.  L.  J. : 
Rating  is  an  act  which  takes  place  once  for  all  when  a  rate  is 
struck,  and  *'  being  rated  "  means  being  included  in  the  rate 
struck.    M'Cartnbt  v.  Black.    Bell  v.  Black 

[O.  A.  ZXIII.  70 

24. Inhabitant  oeeupicr— Residence  of  landlord  in  the 

house-Al  k  42  Fie,  c.  26,  «.  5-48  Tie.,  e.  3,  »8.  2,  7.]  M. 
occupied  an  unfurnished  room  in  a  house,  for  the  qualifying 
period,  at  a  weekly  rent  Other  ijersons  simiUirly  occupied 
rooms  in  the  house,  and  the  landloid  resided  in  it.  The  land- 
lord and  the  occupants  used  the  hall  door,  the  hall,  the  stairs, 
and  the  yard,  so  far  as  the  circumstances  of  each  required.  The 
resident  who  came  in  last  at  night  fastened  the  hall  door:  — 
Held,  that  on  these  facts  the  Revising  Barrister  was  right  in 
expunging  M.'s  name  from  the  list  of  inliabitant  occupiers. 
M'Cat  v.  Chambers         -  O.  A.  XXI.  69 

26. Inhabitant  oeeupicr— Separate  oeeupation— Duelling 

house—Al  &  42  Ftc,  c.  26,  a.  5.]  In  the  case  of  a  community  or 
family  being  the  joint  equitable  owners  of  a  house,  the  sole  and 
exclusive  occupation  of  a  distinct  bedroom  by  a  member  of  the 
community  or  family  cannot  be  the  separate  oocui»tion  of  a 
dwelling-house  within  41  &  42  Vic,  c  26,  s.  5.  Alexander  v. 
BouRKB  ("  Mount  Abgus  "  Case)         -         -         XXI.  68 

26. Inhabitant     occupier  —  Sueccision     claim  —  Tenant 

evicted  and  put  in  04  caretaker — 30  &  31  Vie.,  e,  102,  *.  26.] 
A  tenant  who,  ui)on  eviction,  has  been  put  into  jxMsessioo  of 
the  premises  as  caretaker,  is  not  thereby  entitled  to  vote,  under 
30  &  31  Vic,  c  102,  s.  26,  as  having  occupied  the  premises  in 
immediate  succession.    Divine  v.  Riddall 

[O.  A.  XXIII.  4 

27. Lodger.l  A  man  who  occupies  rooms  of  the  pre- 
scribed value,  and  for  the  prescribed  time,  is  entitled  to  the 
lodger  franchise,  even  though  he  allows  other  men,  who  pay 
him  for  such  permission,  to  work  and  sleep  in  one  of  the  rooms. 
Edwards  v.  Lang  ;    Fitzgerald  v.  Kinsella 

[B.  C.  III.  J/.  740 

28. Lodger — Age  of  21 — Periojf,  of  occupation — Time  for 

claiming. "l  A  claimant  of  the  lodger  franchise  need  not  be 
of  full  age  during  the  12  months*  occupation  required  by  the 
Act,  or  at  the  time  when  he  lodges  his  notice  of  claim. 
Wheeler's  Case  &  Wilkinson's  Case 

[Bey.  O.  II.  M.  630 

29. Lodger — Joint  use  of  sitting-room — Alteration  of  claim 

after  sent  in."]  In  the  case  of  lodgers  occupying  separate 
bedrooms,  and  having  the  joint  use  with  others  of  a  common 
sitting-room,  the  annual  value  of  the  part  separately  occupied, 
where  under  £10,  cannot  be  added  to  the  annual  value,  also 
under  £10,  of  the  occupier's  right  of  joint-occupation  of  the 
sitting-room,  so  as  to  entitle  liim  to  the  franchise.  Where  a 
lodger  claim  and  declaration  has  been  materially  altered  by  some 
person,  without  tlie  knowledge  or  express  authority  of  the 
claimant,  after  it  was  duly  signed,  attested,  and  sent  in,  but 
before  it  was  lodged,  the  claim  is  rendered  invalid.  Ormsby's 
and  Maxwell's  Cases  C.  A.  XXVII.  31.  470 

80. Lodger — Clerk    residing    over    o/fice.]    A   clerk    in 

mercantile  house  receiving  exclusive  use  of  furnished  bed- 
room, and  joint  use  of  a  sitting-room  and  his  board  as  part 
of  his  remuneration,  but  who  was  not  obliged  to  reside,  and 
could  discharge  his  duties  as  well  if  non-resident,  and  if  non- 
resident would  receive  larger  salary,  was  held  entitled  to 
the  franchise.    Parker  v.  Camplin         -  B.  C.  V.  16 


PABLIAMENT-FBAK0HI8E-<mi/iit«e<l. 

31. Lodger— Control    of  landlord.]     To   constitute   a 

claimant  as  *' lodger"  it  is  not  necessary  that  the  landlord 
should  have  retained  over  the  outer  door  of  the  house  a 
control  entitling  him  to  enter  therein  as  a  right  and  inde- 
pendently of  the  consent  of  the  tenant    Edwards  v.  Laxg 

[B.  C.  II.  M.  686 

32. Lodger— Declaration  attached   to  claim — Power  of 

Revising  Barrister  to  amend — Description  as  "agent" — 
48  Vic,  e.  17,  *.  27  (2).]  Tlie  Revising  Barrister  has  power 
under  48  Vic.  c  17,  s.  27  (2),  to  amend  the  description  of 
the  witness  who  makes  the  declaration  annexed  to  a  lodger 
claim.  "Agent"  sufficiently  describes  a  registration  agent. 
Campbell  v.  Chambers  (Harris'  Case)    C.  A.  XXII.  6 

33. Lodger— Joint  lodgers.]  Joint  lodgers  of  sitting- 
room  occupying  separate  bed-rooms  and  dressing-rooms  of 
tho  value  of  £10,  for  which  £45  rent  was  paid,  were  held  not 
entitled  to  the  franchise.    Harris  v.  OXI7onnor 

[B.  C.  ▼.  16 

34. Lodger — Occupying  separately  and  as  sole  tenant.] 

A  person  who  claims  as  a  separate  occupier  and  sole  tenant 
of  premiges,  is  entitled  to  be  placed  on  the  register,  although 
another  person,  whom  the  claimant  would  not  exclude  even 
at  an  unreasonable  hour,  occupies  one  room  exclusively  at 
niflrht,  when  he  pleases,  and  pays  for  his  board,  but  not  for 
his  lodging.    Btrne  r.  Cooper      -  E.  C.  II.  M.  717 

36. Lodger — Omission  in  notice  of  claim  and  list.]    A 

lodger  is  entitled  to  be  placed  on  the  register  although  the 
description  of  ilie  landlord  is  omitted  as  well  from  the  notice  of 
claim  as  from  the  list  of  claimants.    Mathews  v.  Maobath 

[E.  C.  II.  M.  669 

36 Lodger— Rated  occupier— il  &  32  Vie.,  c.  112,  s.  35.] 

A  person  otherwise  duly  qualified  as  a  lodger  is  not  entitled  to 
be  registered  as  a  voter,  if  he  is  returned,  even  erroneously,  as 
a  rated  occupier  of  the  same  premises.  Campbell  r.  Chambers 
(Simpson's  Case)  -  -  -  G.  A.  XX.  63 


37. Lodger — Representation  of  tftc  People  {Ireland)  Act, 

1868.]  The  word  "  lodger  "  in  the  31  &  32  Vic,  c.  49,  means  a 
person  who  occupies  a  part  of  a  dwelling-house  as  his  residence* 
either  where  the  landlord  resides  on  the  premises,  or  where, 
though  the  house  is  wholly  let  out  in  tenements,  the  landlord  re- 
tains over  the  outer  door  a  control  which  entitles  him  to  enter 
the  premises  against  the  will  of  the  occupiers  of  the  tenements 
without  thereby  becoming  a  trespasser.    Beahan*s  Case 

[Bev.  G.  II.  M.  605 

38. Lodger— Residence— Amendi fig  qualiticaiion.]    Oaini 

in  respect  of  three  rooms.  Claimant  always  slept  in  a  closet, 
which  was  proved  to  be  part  of  the  same  lodgings,  but  which 
was  not  mentioned  in  the  claim: — Held,  on  appeal,  that  the 
claim  should  have  been  amended  by  adding  the  closet. 
Edwards  r.  Laxo        -  -        E.  G.  II.  Jf.  717 

39 Lodger— Residence— Zl  &  32  Vie.,  e.  49,  s.  4.]  M. 

occupied  lodgings,  during  the  qualifying  period,  in  the  city  of 
Derry,  separately,  and  as  sole  tenant.  During  the  qualifyiiis 
period  he  resided  in  them  for  the  whole  of  five,  and  part  of 
three,  months ;  for  the  rest  of  the  time  he  lived  in  lodgings  in 
Belfast.  During  his  absence  from  Deny  he  paid  the  rent  for 
his  lodgings  there,  and  they  were  kept  for  him ;  they  were  not 
used  or  occupied  by  any  other  person  during  his  absence,  and 
he  could  return  to  them  when  he  pleased.  These  facts  having 
been  found  by  the  Revising  Barrister  t—fl^rW,  that  the  only 
question  which  should  be  considered  was  as  to  whether  the  facta 
so  found  constituted  a  sufficient  residence  in  point  of  law ;  and 
that,  on  such  facts,  there  was  a  sufficient  residence  to  qualify 
for  registration  as  a  lodger  within  31  &  32  Vic,  c.  49,  s.  4. 
C.\MPBELL  V.  Chambers  (M'Yicker's  Case)    C.  A.  XXI.  67 

40. Lodger  —  Trinity   College  —  Representation  of  the 

People  (Ireland)  Act,  1868,  sec.  4.]  On  a  daim  to  be  registered 
a  voter  in  respect  of  lodgings,  under  31  &  32  Vic,  c.  49,  s.  4,  it 
appeared  that  the  claimant  occupied  sejxmtely  as  sole  tenant, 
and,  for  the  twelve  montlis  preceding  July  20th,  1874,  resided 
in  rooms  on  the  ground  floor  of  a  building^^Trinity  OoUege 
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and  within  its  walls  which  were  of  the  dear  yearly  value,  if 
let  unfurniBhed,  of  £10.  The  rooms  were  let  to  him  at  a 
year's  rent,  but  no  period  of  his  tenancy  was  fixed  or  agreed 
upon.  On  the  landings  of  several  other  storeys  in  the  same 
building  there  were  similar  sets  of  rooms,  each  set  being 
peparate  from,  and  not  communicating  with,  any  other  set; 
and  no  person  had  a  right  to  enter  the  claimant's  rooms 
without  his  permission.  The  rooms  would  not  have  been  let  to 
the  claimant  had  he  not  been  connected  with  the  college  and 
engaged  in  its  work  i—Hcld,  that  the  claimant  was  entitled  to 
be  registered  a  voter,  as  a  lodger,  within  the  meaning  of  the 
Representation  of  the  People  (Ir.)  Act,  1868,  s.  4.  Pe 
M'DoNOGH        -  -  -  .       Bev.  C.  VIII.  184 

41. Lodger-^Booms   in    Trinity    College.']    A   claimant 

cannot  qualify  as  a  lodger  out  of  rooms  in  Trinity  College, 
Dublin.    liAXG  r.  Edwards  -  -  B.  C.  II.  M,  717 

42. Lodger— Booms  in  Trinity  College.]    Students  who 

occupy  in  the  University  of  Dublin  chambers  of  the  prescribed 
annual  value,  are,  nevertheless,  not  entitled  to  be  x)laced  as 
lodgers  on  the  register  of  Parliamentary  voters.  Wheeler's 
Case    -        - Bey.  O.  II.  M.  660. 

43 Xotiee  of  claim  —  Jurisdiction  of  Bctnsing  Bar- 
rister.'] The  revising  barrister  has  no  jurisdiction  to  look  at 
the  original  notice  of  claim  when  it  was  not  signed  by  the 
claimant  himself.    Edwards  r.  Lang       B.  C.  II.  Jf.  669. 

44. Notice  of  claim  —  Jurisdiction  of  Bevising  Bar- 
rister.] The  revising  barrister  has  no  jurisdiction  to  look  at 
the  notice  of  claim,  although  the  calling  of  the  witness  to  the 
claimaot^s  signature  to  the  notice  be  omitted.  Meade  v, 
C0OPE3 B.   C.  II.    J/.   669. 

46. Notice  of  claim — Signature  of  Claimant  —  Date.] 

Every  claimant  of  the  franchise  must,  under  31  &  32  Yic, 
c.  112,  be  in  a  position  to  prove  that  liis  notice  of  claim  was 
signed  on  the  day  of  its  date.    Eustace's  Case 

[Bev.  G.  II.  3f.  618 

46. Notice  of  objection — Ground  of  objection  speei/icalljf 

stated— Supplemental  list—^Q  Vic,  c,  17,  a.  20— F»ra«  schedule^ 
form  No,  11,  and  third  schedule.]  An  objection  grrounded  on 
the  column  of  the  Register  headed  ''Nature  of  Qualification" 
is  a  good  objection  to  persons  whose  names  appear  on  the  Clerk 
of  the  Union's  Supplemental  Tast  of  £10  rated  occupiers. 
ToRisx   r.   Anderson  -       -       G.  A.   ZZIII.  73 

47. Notice  of  objection — Objector  proved  guilty  of  illegal 

practices  at  previous  election — 13  &  14  Fie,  c.  69,  «.  36.]  A 
notice  of  objection  to  a  claimant's  right  to  being  placed  on  the 
register  of  voters  is  not  invalid  by  reason  of  the  objector  having 
been  proved  guilty  of  illegal  practices  at  the  jirevious  election, 
if  hia  name  appears  on  the  current  register  of  persons  entitled 
to  vote  at  an  election  of  a  Member  of  Parliament.  Per 
Fitzgibbon,  L.  J.  :  The  validity  of  an  objection  to  a  claim  to 
vote  does  not  depend  on  the  validity  of  the  objector's  name 
being  on  the  list  of  voters.      Barr  r.  Chambers 

[G.  A.  ZXI.  66 

48. Notice  of  objectior^— Power  to  amend-^^  Vic,  c.  17, 

«.  27.]  The  Revising  Barrister  has  x^ower  to  amend  the 
*'  duplicate  "  of  a  notice  of  objection  served  through  the  xx>8t, 
under  the  provisions  of  the  Parliamentary  Voters  (Ir.)  Act,  1850, 
so  as  to  make  it  correspond  with  the  original.  Campbell  v. 
Chambers  (Hall's  Case)  -  -  G.  A.  XX.  64 

49. Baled  occupier.]    Lynch  grazed  three  fields  under  a 

parol  contract  with  Meara,  which  terminated  on  the  1st  of 
February  in  each  year,  Meara  i»ying  all  the  rates.  The  con- 
tract was  not  renewed  after  the  Ist  of  February,  1868,  but  Lynch 
continued  to  use  the  fields  as  before,  and  in  August,  1868,  paid 
£7,  the  .amount  of  the  half-year's  rent  :—Hcldf  that  Meara  had 
not  ceased  to  be  an  occupier  and  that  he  was  entitled  to  be  re- 
tained on  the  list  of  rated  occupiers.    Shea  v.  Meara 

[E.  G.  II.  M.  648 
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60. Bated  occupier — Claim  to  be  ra4ed— Payment  after 

1st  Jtdy.]  Several  joint  occupiers  of  premises,  who  had  not 
paid  the  poor-rate  on  or  before  the  1st  of  July,  as  provided  by 
the  13  &  14  Vic.,  c.  63,  s.  5,  although  the  notice  prescribed  by 
8.  109  had  been  published,  subsequently  claimed  to  be  rated 
jointly  in  respect  of  the  premises  and  paid  the  poor-rate,  which 
previously  to  the  1st  January  in  the  same  year  had  become 
payable  in  respect  of  the  premises: — Held,  that  the  suba^ 
quent  payment  could  not  be  taken  to  operate  by  relation  back 
to  the  Ist  of  July,  so  as  to  entitle  the  parties  to  be  registered 
on  the  list  of  voters  at  elections  for  the  borough.  Shaw  r. 
Field  -  •  -  •  E.  G.  X.  106 

61. Bated  occupier — Claimant  serving  no  claim,  his  name 

beina  the  same  as  that  of  his  father,  who  died  during  the 
qualifying  period.]  A  x>erson  who,  during  the  qualifying 
period,  succeeds  his  father  in  the  occupation  of  the  qualifying 
premises,  and  who,  in  consequence  of  having  the  same  name 
as  his  father,  does  not  make  any  claim  to  be  rated,  is  not 
entitled  to  the  Parliamentary  franchise*    Sefton  r.  Lvnny 

[G.  A.  XXV.  71 

62. Baled  occupier — Joint  rating — Sub-letting,  for  pur- 
pose of  growing  potatoes,  of  a  rood  of  qualifying  premises  not 
separately  rated — Sub-letting  of  "house  and  garden,^*  the 
separately  rated  portion  being  described  as  "  AotiJc.'T  The 
sub-letting,  for  the  purpose  of  growing  potatoes,  of  a  rood  of 
the  qualifying  premises  not  separately  rated,  comes  within 
the  rule  applicable  to  conacre,  and  does  not  amount  to  part- 
ing with  the  oocujiation.  A  claimant  in  respect  of  lands,  who 
sub-lets  a  house  and  garden  situated  on  the  lands,  is  not 
disqualified  by  reason  that,  though  the  sub-let  portion  is  a 
"house  and  garden,"  the  seiiarately-rated  portion  is  described 
in  the  rate-book  as  a  "house,"  the  custom  of  the  district 
being  to  describe  a  house  with  a  garden  attached  to  it,  when 
separately  rated,  usually  as  a  "  house  and  garden,"  but  occa- 
sionally as  a  house."    ToRiSH  r.  Bates       G.  A.  XXV.  73 

63. Bated  occupier  — Joint.]  Certain  premises,  con- 
sisting of  a  house  and  yard,  rated  at  £85  per  annum,  were  by 
a  fee  farm  grant  granted  to  the  R.C  Bishop  and  others  as 
trustees  in  trust  for  the  parish.  The  yearly  rent  was  £30  5b. 
In  the  premises  resided,  for  the  qualifying  period,  the  bishop, 
the  administrator,  and  two  curates,  all  of  whom  were  trusteea 
under  the  grant.  Each  had  sole  and  exclusive  use  of  separate 
rooms,  and  they  used  the  rest  of  the  house  in  common.  The 
bishop  could  appoint  or  remove  the  administrator  and  curates 
at  pleasure,  but  could  not  otherwise  deprive  them  of  their 
respective  rooms.  The  four  inhabitants  were  jointly  rated  for 
the  premises ;  the  fee  farm  rent  being  paid  not  by  the  claim- 
ants personaUy,  but  by  the  trustees  out  of  pubUc  sources:  — 
Held,  that  all  four  were  entitled  to  the  franchise  as  joint 
rated  occupiers,  and  that  they  were  tenants  at  will  within 
the  meaning  of  the  Franchise  Acts.  Hollands  (O'Dohertt's 
C.\BB)  V.  Chambers         -         -       G.  A.  XXVII.  3f.  471 

64. Bated  occupier— Joint  rated  occupier— li  &  14  Fi>., 

c.  60,  s.  6—31  &  32  Tic,  c.  49,  s.  6.]  Where  two  partners 
in  trade  are  rated  as  joint  occupiers  of  qualifying  premises, 
though  the  joint  tenancy  and  occupancy  has  in  fact  ceased, 
the  one  who  remains  in  sole  occupation  is  entitled  to  the  fran- 
chise, although  there  is  no  claim  on  his  behalf  to  be  rated 
separately  or  as  an  occupant  in  immediate  succession.  Burn- 
side  V.  Chambers    (R.  A.  Burnsidb's   Case). 

[G.  A.  XXI.  78 

66 Bated   occupier—Joint   rated   occupier   erroneously 

entered  by  Clerk  of  the  Peace  as  rated  occupier — Power  of 
Bevising  Barrister  to  amend.]  A  i)er8on  who  is  qualified  for 
the  Parliamentary  franchise  as  one  of  two  joint  rated  occupiers 
of  premises  of  a  certain  valuation,  is  not  disqualified  in  conse- 
quence of  having  been  erroneously  entered  by  the  Clerk  of  the 
Peace  as  the  rated  occupier  of  the  same  premises  to  the  ex- 
tent of  half  that  valuation,  the  Revising  Barrister  liaving  in 
such  a  case  power  to  amend  the  entry.       M*Louohlin  r. 

Chambers -       C.  A(  XXV.  8a   |^ 
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66. Mated    oeeupier—Joini—Fuhery    righta—Interrup- 

Hon  during  close  season.]  Fishery  righto  we  rateable  in 
corporeal  hereditamcnto,  and  capable  of  such  occupation  bb 
will  confer  the  Parliamentary  franchise  on  the  lessees  thereof, 
and  the  fact  that  such  lessees  are  prevented  by  law  from  exer- 
cising their  rights  during  the  olose  season  does  not  disqualify 
them.      TOBISH  v.  M'Cobkbll  -  O.  A.  XXV.  81 

57, Bated  oeeupier—^Last  rate  for  time  being,'*}  **  Rated 

under  the  last  rate  for  the  time  being  "  in  the  13  &  14  Vic,  o.  69, 
0.  5,  means  the  hist  rate  before  the  20th  July,  when  the  party 
must  be  entitled.     Oarlislb  v,  Kbbgan       -       B.  O.  V.  17 

58 . Rated    occupier  —  Oeeupation  —  Sub-letting — Sub-let 

portion  difFerent  from  separately-rated  portion— -Appeal  on 
question  of  fact.]  M.  appeared  in  rate  book  as  the  rated 
occupier  of  the  qualifying  premises  valued  at  £18  5s. ;  on  the 
lands  there  was  a  small  dwelling-house,  with  a  garden  under  one 
rood  in  extent,  which  were  sub-let  This  house  was  separately 
valued  and  rated,  and  the  description  of  it  appeared  in  the 
rate  book  as  "house";  "house"  in  that  book  occaeionally 
included  garden.  The  Revising  Barrister  held  that  the  garden 
was  included  in  the  description  of  the  "  house,"  and  placed  his 
name  on  the  renter:— Held  (Fitzgibbon,  L.  J.,  diss,),  that  the 
finding  of  the  Revising  Barrister  on  the  question  of  fact  should 
not  be  disturbed.    Tobish  v,  Maxwbll        C.  A.  XXV,  73 

59. Hated  occupier— Omission  of  value  of  rated  pre- 
mises.] From  each  of  the  notices  of  claim  served  by  the 
appellants  was  omitted  the  rated  value  of  the  premises  of  each 
appellant.  The  value  did  not  appear  on  the  published  list 
of  claims.  The  Revising  Barrister  expunged  the  names: — 
Held,  that  the  names  should  be  inserted.    Ahbabn  v.  Trot 

[B.  O.  II.  M.  648 

60. Bated   occupier— Portion   of   qualifying   premises, 

not  separately  ratedy  let  for  grazing.]  A  rated  occupier  of 
lands,  who  leto  for  grazing  purposes  a  field  which  is  a  portion 
of  the  qualifying  premises,  and  which  is  not  separately  rated, 
and  who,  by  the  agreement  for  doing  so,  is  restrained  from 
interfering  with  such  grazing,  but  is  not  restrained  from 
entering  on  the  field,  and  whose  agent  obtains  possession  of 
one  of  the  keys  of  a  gate  subsequently  erected  at  the  entrance 
of  the  field  by  the  person  who  geto  the  grazing,  but  with  the 
agent's  consent,  does  not  part  with  the  occupation  of  the 
holding,  and  is  entitled  to  the  Parliamentary  franchise. 
Tobish  v.  Kino    -  •  -  -       C.  A.  XXV.  72 

61. Bated  occupier— Succession  claim— Payment  of  rates 

—13  &  14  Vie.,  e.  69,  s.  7—48  Vic.,  e.  17,  f(n^  No.  21.]  K. 
occupied  certain  premises  in  the  City  of  L.,  which  were  rated 
at  £6,  until  the  1st  of  September,  1886,  in  respect  of  which  he 
paid  all  rates  and  taxes  due  up  to  the  1st  of  October.  Some  of 
his  boxes  remained  in  them  during  the  month  of  September. 
On  the  1st  of  October,  G.,  to  whom  he  had  sub-let  them,  went 
into  occupation.  A  rate  for  the  relief  of  the  poor  was  struck 
on  the  9th  of  October.  The  sum  charged  on  these  premises  in 
respect  of  that  rate  was  not  paid.  K.  paid  all  rates  and  taxes 
due  by  him  in  respect  of  other  premises  in  the  City  of  L.,  into 
which  he  had  moved  on  the  1st  of  September.  In  the  List  of 
Claimants  (Form  No.  21)  under  the  Parliamentary  Registration 
(Ireland)  Act,  1885,  opposite  the  name  of  E.,  under  the 
heading,  "Nature  of  Qualification,"  were  the  words,  *' Rated 
occupier  of  shop,  room,  and  premises,  £10  " :  — Held,  that  K. 
was  entitled  to  the  Parliamentary  franchise  as  rated  occupier 
of  these  premises  in  immediate  succession ;  that  no  rate  accrued 
due  on  the  former  premises  between  Ist  and  8th  of  October; 
that  the  non-payment  of  any  rate  struck  between  these  dates 
in  resx)ect  of  the  former  premises  would  not  have  affected  his 
claim,  and  that  the  statement  of  the  valuation  in  the  daun 
imder  the  head  *'  Nature  of  Qualification  "  was  not  required, 
and  if  inaccurate,  did  not  affect  it.  Campbell  v.  Chahbbbs 
(Kkupstom's  Casb)         -  -         O.  A.  XXI.  80 

68. Bated  occupier — Saving  of  right  to  be  registered — 

Non-publieation  of  appropriate  list— Power  to  amend — 48  Vic, 
e.  3,  s.  10—48  Vie.,  c.  17,  ss.  4,  27— Forms  17,  18.]    Non- 
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publication  by  the  Town  Clerk  of  the  list,  Form  No.  18  (48 
Vic,  OL  17),  does  not  prevent  the  names  of  persons  for  whom 
such  is  the  appropriate  list  being  retained  on  the  register,  if 
such  names  have  been  published  in  list  No.  17,  and  are  other. 
wise  entitled  to  be  registered.  Persons  wlioee  names  were  not 
on  the  register  in  force  in  1884,  but  had  been  placed  on  the 
lists  to  form  the  register  in  force  in  1885,  which  lists  at  the 
date  of  the  passing  of  the  Act,  46  Vic.,  c.  3,  had  been  signed 
by  the  Revising  Barrister,  but  (bad  not  been  delivered  to  the 
Clerk  of  the  Peace  or  to  the  Sheriff,  are  persons  whose  rights 
are  saved  by  sec.  10  of  that  Act  as  having  been  *'  registered  " 
at  the  date  of  the  passing  of  the  Act.       M*Inttbb  v.  Black 

[0.  A.  XXIII.  48 

83. Jtated  occupier— Succession  claims— Joint  rated  oc- 
cupier—^ Vic,  e.  3,  s.  10—13  &  14  Vic,  c  69,  s.  6t]  A 
succession  daim,  under  the  saving  dause  of  the  Representation 
of  the  People  Act,  1884,  from  premises  qualifying  the  claimant 
as  a  voter  at  the  time  the  Act  was  passed,  to  new  premises  of 
the  requisite  qualifying  value,  is  valid.  The  fact  that  the 
claimant  was  jointly  rated  with  another  as  occupier  of  the  old 
premises — ^though  described  on  the  register  and  rate-book  for 
1884  as  **  rated  occupier  " — ^wiU  not  prevent  him  being  quali- 
fied for  the  new  jiremises  to  which  he  succeeded  as  sole  tenant 
and  sole  occupier.       M*Cbabb  r.   Chambbbs 

[O.  A.  XXI.  76 

64. Bated  occupier — Tenants   holding   separate    farms 

and  working  them  jointly.]  Tenants  holding  separate  farms 
and  being  separately  rated  are  entitled  to  claim  the  franchise  as 
separate  occupiers,  though  they  all  reside  together  and  work  the 
farms  jointly.      Botlands  v.  Llotd    -    C.  A.  XXIV.  IIO 

66. Service    franchise — Gardener   living    over   stable — 

Dwelling-house— n  k  42  Vic,  c  26,  s.  5-48  Vic,  c  3,  s.  3.] 
H.,  a  gardener,  occupied  exclusively  by  virtue  of  his  service 
and  took  his  mesls  in  a  room  over  his  employer's  coach-house. 
The  coach-house  was  in  a  yard  which  was  surrounded  by  a  wall 
with  a  gate  in  it,  and  separated  from  the  employer's  house  by  an 
avenue,  but  was  included  in  the  grounds  surrounding  it : — Held^ 
that  H.  was  entitled  to  the  franchise.  Crossan  v.  Chamber*^ 
(18  L.  R.  (Ir.)  68),  distinguished.    Hollt  r.  Boubke 

[O.  A.  XXI.  79 

68. Service  franchise '^Person  under  whom  voter*  9erve 

—Beligious  community— W  Vic,  c  3,  s.  5—41  &  42  Vic,  r.  26, 
s.  5.]  In  a  college  conducted  by  a  religious  community  each 
teacher  had  as  such,  during  the  qualifying  period,  the  exclusive 
use  of  a  separate  bedroom  in  the  college,  by  virtue  of  his  office, 
or  employment  as  a  teacher  in  the  college,  serving  as  such  under 
the  supreme  control  of  the  superior-general  of  the  community, 
wlio  himself  resided  in  Paris.  The  Revising  Banister  having 
found  that  each  bedroom  so  occupied  constituted  a  dwelling- 
house  for  the  purpose  of  the  franchise,  and  was  not  inhabited 
by  the  person  under  whom  the  teachers  served,  while  the  general 
sui)ervision  and  control  over  the  college  was  exercised  by  the 
residing  president,  but  not  as  employer  of  the  teacher  z—^Held^ 
that  the  teachers  were  entitled  to  the  franchise.  StT^ing  v. 
Halse  (16  Q.  B.  D.  246),  and  Hassan  v.  Chambers  (18  L.  R. 
(Ir.)  68),  followed.  Alezandeb  v-  Boubke  (Fbexch  Collbgb 
Case.) C.  A.  XXII.  ai 

67. Signature  of  claim — Evidence — Lodger  and  oerupier 

franchise.]  The  signature  by  the  claimant  of  the  claim  to  the 
franchise  must  be  proved  in  every  cae&    Doktield's  Case 

[Bev,  C.  II.  M.  507 

88. Succession  claim — Change  of  houses.]     Where  one 

claimant  had  moved  in  the  course  of  the  year  from  a  house 
rated  at  £7  to  a  house  rated  at  £10  10s.,  and  another  from  a 
house  rated  at  over  £8  to  one  rated  at  more  than  £4,  and 
under  £8: — Held,  that  they  were  entitled  to  the  franc4iise. 
Cbonin  v.   Cablisle;   Shevlxn  r.  Cablible 

Pfi.  O.  n.  M.  648 

69. Succession  claim — Notice  of  claim.]    A  person  who 

was  on  the  list  of  Parliamentary  voters  for  1867,  removed  in 
March,  1868,  to  other  premises,  and  was  struck  off  the  list 
as  not  having  occupied  either  set  of  premises  for  twelve  momtlui 

igitized  b^. 
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before  the  20th  July,  1868.    He  then  claimed  as  an  occupier  of 
premises  held  "  in  immediate  succession  " : — Held,  that  it  was 
not  necessary  for  him  to  serve  a  notice  of  claim  for  that  purpose. 
KiLLSNBB  r.  Tabbant  -  E.  O.  II.  Jf.  636 

70. Succession  claim — Power   of   amendment — 48    Vic, 

c.  17  s,  4.]  Where  the  name  of  a  x)erson  appears  on  the  Register 
and  on  the  Supplemental  List  in  resx)ect  of  different  premises, 
which  he  has  occupied  during  different  portions  of  the  qualify- 
ing period,  the  Revising  Barrister  has  not  x)Ower,  imder  sec.  4 
of  48  Vic,  0.  17,  to  take  evidence  to  prove  that  he  occupied 
them  in  immediate  succession  and  to  amend  the  Sui>plemental 
List  by  adding  the  words  "  in  immediate  succession  from  "  and 
inserting  thereafter  a  description  of  the  premises  in  respect  of 
which  the  name  has  appeared  on  the  Register.  Alxzandeb  v. 
BouBKS  (DoTLB's  Casb)  -         O.  A.  XZIII.  68 

PABLIAUElfT— POLLIKa  DISTRICT— Con«^'^t</ion 
of  ctdditional — Jurisdiction  of  Justices — Ballot  Act,  35  &  36 
FiV.,  e.  33,  s.  18  (14)  (15)  (1(})--Parliamcntary  Registration 
(7r.)  Act,  48  Vic,  e.  17,  *.  d—JRepeal  by  implication.]  The 
power  to  constitute  additional  and  occasional  polling  pkoes 
and  districts  in  Ireland  conferred  upon  the  Justices  at  Quarter 
Sessions,  subject  to  the  approval  of  the  Privy  Council,  by  the 
iJallot  Act,  1872,  is  imaffeoted  by  the  Parliamentary  Regbtra- 
tion  Act,  1885,  and  still  exists.  The  maxim  "  Unius  expressio 
alterius  exclusio  "  held  inapplicable.  Me  NoBTH  Antbim  Poll- 
ing DiSTBiCTS  -  -  -  P.  O.  XZIV.  108 

PABLIAUEKTABr   COSTS— Recovery   of— Practice. 

[I.  M,  86 
See  Pbacticb— Common  Law— Costs.    16, 

PABTICULABS. 

See  Pbacticb— Pabticulabs. 

Pbacticb— Civil  Bill  Coubt— Pabticulab.«<. 
Pbacticb— Oc^MON  Law— Pabticulabs. 

Amendment  at  trial— ^uanium  meruit      •      1,  M,  848 

See  Fbattds,  Statittb  op.    3. 

Election  Petition. 

See  Pabliambnt— Elbction  Petition.    22-30,  48. 

Indorsed  on  Summons  and  Plaint — ^Demurrer      -      VI.  88 

See  Pbacticb — Common  Law— Pabties.    3. 

PW)bate— Pleading— Undue  influence      -      IV.  M,  107 

tSee  Pbobatb— Pleading.    1. 

PARTIES. 

See  Pbacticb— Pabties. 

PBAcncE— Admibaltt— Pabties, 
Pbacticb — Chanceby— Pabties. 
Pbacticb— Civil  Bill  Appeal— Pabties. 
Pbacticb— Civil  Bill  Coubt— Pabties. 
Pbacticb— Common  Law— Pabties. 

Objection  for  want  of — Costs  of  day— Practice  Chancery 

[I.  M,  24 
See  Pbacticb— Chanceby— Costs.     1. 

PARTITION. 

1. Injunction — Action  of  trespass — Setting  up  tenancy 

created  by  receiver  appointed  on  behalf  of  minor — Assertion  of 
doubtful  equity  J]  Where  A.,  a  former  receiver  over  portion 
of  a  property,  to  another  portion  of  which  he  was  himself 
entitled,  after  an  order  directing  dirision  in  a  jiartition  suit 
remained  in  possession  of  the  entire  property,  and  B.,  the 
person  entitled  to  the  other  portion  of  the  lands,  before  exe- 
cution of  the  mutual  conveyances,  attempted  by  force  to  oust 
A.  from  that  portion  of  the  lands  to  which  B.  was  entitled ; 
an  application  for  an  injunction  against  an  action  for  trespass 
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against  B.  was  refused ;  but  an  injunction  was  granted  against 
A.  setting  up  a  tenancy  from  year  to  year  in  himself  to  a 
portion  of  the  lands  which  he  alleged  was  acquired  by  hi'n 
while  acting  as  receiver  for  the  whole  property  for  a  minor 
under  the  Court  of  Chancery,  notwithstanding  the  receipt  of 
rent  from  him  by  the  agent  of  the  minor  subsequent  to  hia 
discharge  as  receiver,  A.  having  elected  to  accept  a  scheme 
for  division  proix>sed  under  the  partition  suit,  in  which  the 
portion  of  the  lands  in  question  was  treated  as  not  in  the 
occupation  of   any    tenant.    Huohss  v.  B'Abot 

[B.  VIII.  180 

8. Practice— Reference  to  Master.]    On  the  hearing  of 

a  petition  for  partition  of  lands  between  two  co-owners,  the 
Court  instead  of  directing  a  commission  of  perambulatioii 
to  issue,  made  a  declaration  that  the  lands  should  be  divided, 
and  referred  to  the  Master  to  make  such  partition,  with 
liberty  to  receive  proposals,  the  parties  enjoying  the  moieties 
in  severalty  and  to  execute  mutual  conveyances.  Clabke  Vf 
Clabkb      -  -       -  .  .  .  C.  I.  Jf.  44 

See  Cases  under  PBACTicfr— Landbp    Estates    Covft^ 
— Pabtition. 

Deed— Effect  of  on  right  of  way    -  •       VIXX.  105 

See  Wat.    3. 

Discharge    of  receivers-Costs  -  11»  M*  885 

See  Pbacticb—Chancebt— Costs.    6. 

PABTKBBSHIP. 

!• Arbitration    clause— Dissolution    of    partnership    by 

marriage  —  Bill  to  vind  up  —  Staying  proceedings  under 
C.  L,  P.  A.  Act,  1856,  sec  14.]  A  deed  of  partnership  between 
A.  and  B.  provided  that  all  matters  in  dispute  arising  between 
the  parties  relating  to  the  partnership  business  should  be 
referred  to  arbitration.  The  partnership  became  dissolved  by 
the  manage  of  A.  A.  filed  a  bill  in  Chancery  against  B.,  who 
had,  in  opposition  to  the  provisions  of  the  deed,  i)ersisted  in 
carrying  on  the  business,  to  wind  up  the  partnership  and  take 
account  under  the  Court ;  whereupon,  on  the  ground  that  the 
matters  so  in  dispute  should  have  been  referred  to  arbitration 
under  the  deed,  B.  moved  that  the  proceedings  in  the  cause 
should  be  stayed,  pursuant  to  the  Common  Law  Proceedure 
Amendment  Act,  1856,  sec.  14: — Held,  that  the  matters  in 
dispute  were  not  within  the  arbitration  clauses,  and  that  the 
proceedings  should  not  be  stayed.      Denneht  v.  Jollt 

[B.  IX.   3. 

8. Construction  of  covenant  in  deed— Demand.]     The 

preliminary  part  of  the  inrtnership  deed  of  a  banking  company 
stated  that  the  parties  of  the  third  part  (of  whom  J.  S.  was  one), 
their  executors  and  administrators  and  each  of  them,  so  far 
as  reUted  to  the  acts,  deeds,  and  defaults  of  himself  his  heirs, 
executors,  and  administrators  did  thereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  &a,  with  and  to  the 
(trustees)  parties  thereto  of  the  second  part,  their  executors 
and  administrators  in  manner  following: — ^The  168th  dause 
provided  that  any  proprietor  of  the  society  being  indebted 
thereto,  should,  upon  demand  made  uxx>n  him,  by  the  Court 
of  Directors,  pay  and  discharge  his  debt  without 'requiring  the 
accoimts  of  the  society  to  be  taken,  and  as  if  such  proprietor 
were  a  debtor  to  the  society  without  being  interested  as  a 
partner,  and  that  in  default  of  payment  the  amount  thereof 
should  be  sued  for  and  recovered  as  and  by  way  of  liquidated 
damages.  The  169th  clause  provided  that,  in  case  of  default 
to  pay,  and  that  such  debt  should  be  a  debt  cognisable  by  the 
Courts  of  Common  Law,  and  which  might  have  been  sued  for 
as  such  in  case  the  person  liable  thereto  had  not  been  interested 
as  a  member  of  the  Society,  the  amount  thereof  should  and 
might  in  any  Court  in  whidi  such  debt  might  be  cognisable  be 
sued  for  by  the  trustee  or  trustees  or  public  officer  of  the  society, 
or  by  any  other  person  or  persons  acting  on  behalf  thereof  in 
the  same  manner  as  a  debt  due  to  the  society  from  any  person 
not  being  a  member  thereof ;  and  it  should  not  be  lawful  for^ 
the  defendant  to  plead  or  rely  on       ' 
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said  aciiioD.  J.  S.,  one  of  the  proprietorg,  died  indebted  to  the 
society  in  a  ooosiderable  smn  for  advanoes  to  him.  Piooeedings 
were  subsequently  taken  in  Chancery  to  wind  up  the  banking 
company;  and  a  oUim  made  by  the  official  liquidator  upon 
foot  of  the  advances  in  a  suit  to  administer  his  assets  was 
allowed  by  the  Master.  It  was  admitted  that  no  demand  had 
been  made  upon  J.  S.  in  his  lifetime: — Held,  reversing  the 
order  made  by  the  Master,  and  affirming  an  order  of  the 
3(faster  of  the  BoUs,  that  in  the  absence  of  a  demand  made  in 
the  lifetime  of  J.  S.,  the  claim  of  the  official  liquidator  was 
unsustainable.    Kobris  v,  Sadlsib        -         C.  A.  VII.  47 

3. CoTiitruetion   of    deed,— Share    of   deeecued  partner 

payable  by  instalmenia— Inter  est]  A  partnership  deed  con- 
tained the  following  clause: — "In  the  event  of  any  partner 
dying  during  the  continuance  of  the  partnership,  the  amount 
of  his  share  in  said  firm,  as  ascertained  at  the  stock-taking 
previous  to  his  death,  together  with  interest  thereon,  at  the 
rate  of  £10  per  cent,  per  annum,  shall  be  paid  to  his  personal 
representatives  by  four  annual  consecutive  equal  instalments, 
the  first  of  such  ijayments  to  be  made  twelve  months  from  the 
date  of  the  stock-taking  next  preceding  the  death  of  such 
partner": — Held,  that  the  interest  was  payable  on  each  in- 
stalment only.    Bbateb  v,  'Mubbay  -     B.  IV.  M,  632 

4. Money  advanced  by  elerk — Proof  of  debts  in  bank- 
ruptcy—2S  k  29  Vie,,  e.  86,  s.  5.]  K,  a  clerk  in  the  emjdoy- 
ment  of  the  bankrupt,  advanced  £800  to  be  employed  by  the 
bankrupt  in  one  branch  of  his  business,  K.  to  be  paid  interest 
and  half  the  profits  in  lieu  of  extra  salary,  and  to  have  a  lien 
on  goods  purchased  with  the  £800,  the  bankrupt  to  take  all 
risk.  The  agreement  was  not  in  writing : — Held,  that  K.  was 
not  a  partner,  and  that  he  should  be  admitted  to  prove  on  the 
bankrupt's  estate  for  moneys  due  to  him  on  foot  of  the  £800, 
and  that  his  debt  should  not  be  jxMtponed  to  the  debts  of  the 
other  creditors.    Be  Bobthwick.    Ex  parte  Kibepatbics 

[B.   IX.   155 

5. No  deed — Company  not  incorporated — Pleadinff.']    In 

an  action  for  money  lent,  and  on  accounts  stated,  the  defence 
was  that  the  plaintiff  and  the  defendant  and  others  were 
united  in  co-partnership  .  .  .  and  that  the  said  money  was 
lent  and  exi)ended,  and  the  said  accounts  were  stated  for  and 
on  account  of  the  said  co-partnership ;  and  there  was  put  in  a 
replication: — ^that  the  co-partnership  was  unincorporated  and 
not  constituted  by  statute,  etc.,  nor  registered  as  a  joint-stock 
company,  nor  was  there  any  deed  of  partnershipj  but  not 
showing  that  the  co-partnership  was  iUegsli^Held,  on  de- 
murrer, that  the  replication  was  bad.      Gubbt  v.  M'Namee 

[O.  P.  II.  M.  235 

8. Solicitor — Pro/lt».]    A  decree  was  made  in  an  action 

in  the  Recorder's  Court  for  partnership  profits  between  a 
solicitor  and  his  town  agent.    Dodd  v.  White 

[Beo.  O.  XXVI.  M,  402 

Service  on  one  of  two  partners— Final  judgment  motion 

„     ^.  _  [XII.  3f.  46 

See  Pbacticb— Pabties.    12. 


PABTT  WALL— Destruction  of— Pleading       -       V.  120 
See  Pbaotioe— Common  Law— Pleading.    2. 

PASSBNaEB  ACT,  1855-Sfl.  18,  84-Stowaway-Owner 

[XXVII.  43 


See  Justices— Crbtiobabi.    7. 


PASSBNaEB    SHIP-Certificate-Number  of  passengers 
and  guests         -  -  .  .  XVIII.  9 

See  Ship— Passengeb  Ship. 


PASTUBE    HOLDIKa. 

See  Land  Law  (Ibeland)  Act,  1881.    112, 122, 159,  125, 
258-267. 

See  Land  Law  (Ireland)  Acts,  1881.    1887.    2,  40, 
41,  58-60. 

See  Landlobd  and  Tenant  (Ibeland)  Act,  187a    58. 
66,  116,  121,  170,  171. 

See  Redemption  op  Rent  (Ibeland)  Act,  1891.    a 
PATXPBB— Suit  by 

See    PbACTICE— CHANCEBT—pArPEB. 

PAWKBBOKBB. 

y ^^^  of  goods  on  the  three  years*  system— Pawning  by 

hirer,  before  payment  of  last  instalment— b  Vic.,  e.  24,  see.  68— 
26  Geo.  III.,  e.  43,  s,  13.]  A  sewing  machine  was  hired  on 
the  three  years'  system,  under  a  written  oontnuit  whereby  the 
absolute  right  of  property  therein  remained  in  the  manufacturer 
until  the  payment  of  the  hist  instabnent  It  was  pawned  to  the 
defendant  in  violation  of  one  of  the  terms  of  the  contract. 
On  a  summons  being  taken  out,  under  5  Via,  c  24,  s.  68, 
before  one  of  the  police  magistrates  of  Dublin,  a  decree  for 
the  return  of  it  by  the  pawnbroker  was  made.  Wilson  v. 
Ivo»8     -  -  -  -      M.  P.  C.  IX.  M.  88 

J*« Hours    of   business  —  Construction   of   statutes  —  28 

Geo.  III.,  c.  49,  «.  20—9  &  10  Vie.,  e.  98.]  Sec.  20  of  28 
Gea  III.,  c.  49,  prescribing  the  hours  within  which  pawn- 
brokers may  receive  pledges,  applies  not  merely  to  pawn- 
brokers within  the  metropolis,  but  to  all  pawnbrokers  through- 
out Ireland.  The  statute  9  &  10  Via,  o.  98,  does  not  apply 
to  Ireland.    Seddall  v,  Wilson  d.  B.  D.  XXV.  63 

8. Musical  instrument  pledged  by  soldier  in  uniform — 

Received  by  assistant— ^A  &  45  Vic.,  c.  58.]  The  fine  and  treble 
value  of  the  article  against  a  pawnbroker,  whose  assistant  had 
taken  in  pawn  a  musical  instrument  from  a  soldier  in  uniform, 
was  affirmed  on  appeal.     Jones  r.  Cashin 

[a.  S.  XXVII.  If.  87 

PATMEKT  BT  BAKK  DBAPT-Landloid  and  Tenant 
Act,  1860       -  -  -  -    •      .  XI.  9 

See  Landlobd    and    Tenant— Ejectment— Non-Pay- 
ment OF  Rent.    23. 

PATMEKT  BT  OHEaUE. 

See  Baneeb.    4,  5. 

See  Pbactice— Defence.    13. 

PAYMENT  INTO  GOUBT. 

See  Pbactice— Payment  into  Ooubt. 

Costs  from  Payment  to  Withdrawal  of  Notice  of  Trial 

[I.  M.   158 
See  Pbactice — Common  Law— Costs.    22. 

PATICEKT  OUT  OF  OOUBT. 

See  Pbactice — ^Payment  out  of  Cocbt. 

Pbactice — ^Admibaltt— Payment  out  of  Coubt. 
Pbactice — ^Chancebt— Payment  out  of  Coubt. 
Pbactice — Common  Law— Payment  out  of  Coubt. 

PEACE  PBESBBVATIOK  ACTS. 

!• Act,  1870,  see,  39 — Compensation  for  personal  injuries 

— Illegal  combination  or  conspiracy. 1  Personal  injuries  re- 
ceived in  the  course  of  a  party  riot,  though  sustained  by  persons 
who  did  not  themselves  take  any  part  in  the  riot,  do  not  entitle 
the  injured  persons  to  compensation  under  the  39th  sec.  of  the 
Peace  Preser\Tition  (Ir.)  Act,  1870.  There  must  be  a  clear  case 
of  illegal  combination  or  conspiracy  to  injure  the  claimant  in 
order  to  bring  him  within  the  provisions  of  the  Act.  (By  Law- 
son,  J.)     Pe  MOBBOW.     Pe  Toneb    -    Cip/Ca»*<JVTI.  US 
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8. Act,  1870,  see.  Z9— Peace  Preservation  {Ireland)  Act, 

1875,  see,  3 — "  Crime  of  eharcteter  known  as  agrarian^  or 
arising  out  of  any  illegal  combination  or  conspiracy  " — Finding 
of  Petty  Jury^Suppression  of  material  evidence— Grounds  for 
charging  distriet.'\  Upon  an  ajiplication  for  oomi)eDsation  by 
the  represeDtativea  of  the  deceased : — Held,  that  a  verdict  of 
numalaughtor  by  a  Petty  Jury  on  an  indictment  for  the  murder 
of  the  deceased  was  not  conclusive  that  a  murder  had  not  been 
committed.    (By  Barry,  J.)    He  Gtlkinson's  Prisbntmbnt 

[Cir.  Cas.  XI.  123 

3. Act,  1870,  see,  30 — Compensation — Agrarian  crimc^ 

Presentment — Applotment — Costs."]  It  is  not  neoesssary  that 
application  for  compensation  under  the  Peace  Preservation  (Ir.) 
Act,  1870,  should  be  brought  before  the  Presentment  Sessions 
before  being  made  to  the  Grand  Jury  of  tlie  county.  The  Judge 
CD  appeal,  has  no  power  to  vary  the  applotment  of  the  Grand 
Jury,  and  he  will  not,  on  slight  grounds,  alter  the  amount  of 
compensation  awarded.  There  is  no  jmwer  under  the  Act  to 
award  costs  to  a  successful  respondent.  (By  Fitzgerald,  B. )  Pe 
EixxEALLT  ....      Cir.  Gas.  VII.  86 

4. Amount  of  compensation — Evidence  of  agrarian  crime 

^Alteration  of  area — Costs.]  Th^  Judge  of  Assize,  taking 
into  consideration  the  circumstances  under  which  the  injuries 
were  inflicted,  and  the  relation  of  the  injured  man  to  the 
tenants,  refused  to  reduce  the  amount  of  compensation  awarded 
for  the  loss  of  an  eye ;  and  to  alter  the  area  chargeable  there- 
with, which  the  Grand  Jury  had,  in  their  discretion,  fixed, 
bnt  had  no  power  to  give  costs.  (By  PiiUes,  C.B.)  Killren 
».  Whitkfobd       -  -    Olr.  Gas.  VIII.  M.  674 

6. Motion  to  take  icrit  off  the  iilc]    A  motion  to  take  the 

writ  of  summons  and  plaint  off  the  file  for  the  purpose  of  pro- 
ducing it  before  the  Grand  Jury,  was  granted,  on  a  written 
undertaking  to  re-file  it  without  delay.    Pe  Nbil 

[O.  P.  VII.  Af.  600 

fi« Presentment — Malicious    injuries — Injuries    inHieted 

he  fore  expiry  of  Act— Assizes  after  the  expiry  of  Act.]  Where 
a  presentment  had  been  made  for  injuries  inflicted  before  the 
expiry  of  the  Peace  Preservation  Act,  the  notices  in  resi)ect  of 
which  were  served  and  the  applications  made  before  the  expiry 
thereof,  but  the  matter  came  before  the  Grand  Jury  at  the 
next  Assizes,  which  were  held  after  the  expiry  of  the  Act:  — 
Hrfd,  by  the  majority  of  the  Court,  that  the  Judge  of  Assize 
ought  not  to  fiat  the  presentment  Re  Gobscadden's  and 
fliBBON*s   Pbrsentmbnt  -       Cip.  C.  B.  XV.  M,  118 

7. Presentment— Power  to  amend.]  "When  a  present- 
ment under  the  Peace  Preservation  Act,  1875,  omits  to  state 
the  requirements  contained  in  section  3  of  that  Act,  the  Judge 
on  appeal  can,  if  the  evidence  before  him  warrants  it,  introduce 
the  necessary  amendments  to  make  the  presentment  comply 
with  such  section.  Qwere^  is  the  question  whether  material 
evidence  was  withheld  by  persons  resident  within  the  district, 
one  exclusively  for  the  Grand  Jury?  Re  M'Donaoh*8  Pre- 
sentment      ....         Cip.  O.  B.  XII.  179 

8' "] —  Writ  of  prohibition — Feloniously  Betting  fire  to 
premises— Inquiry  by  magistrates,  no  person  being  accused— 
Proclaimed  district— Summons  to  witness— l^  &  15  Vic,  c.  93, 
ss.  9,  10.]  A  summons  to  witness  to  appear  and  give  evi- 
dence under  the  Peace  Preservation  Act,  1870,  sec.  13,  at  an 
inquiry  by  Justices  of  the  Peace,  in  relation  to  the  commission, 
of  a  felony  or  misdemeanor,  in  a  proclaimed  district,  must  dis- 
ck»e  on  the  face  of  it  that  a  felony  or  misdemeanor  has  been 
committed.  Where  the  facts,  connected  with  the  occurrence 
of  a  fire  by  which  premises  were  consumed,  had  been  of  such  a 
character,  that  it  would  appear  that  the  fire  was  not  acci- 
dental, but  felonious,  and  it  appears  to  the  Justices  of  the 
Peace,  in  a  proclaimed  district,  that  a  felony  was  committed, 
the  Court  will  not  grant  a  writ  of  prohibition  to  restrain  them 
from  holding  an  inquiry  as  to  the  conrniission  of  such  felony, 
and  taking  informations  in  relation  thereto,  although  it  is  not 
»«wom  on  the  depositions,  that  the  fire  was  feloniously  caused. 
Per  O'Brien,  J. :     In  order  that  it  should  appear,  within  the 
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Peace  Preservation  Act,  1870,  sec.  13,  that  a  felony  or  mis- 
demeanor was  committed,  it  is  not  necessary  that  the  Justices 
of  the  Peace  should  have  before  them  evidence  on  oath,  pre- 
viously to  summoning  witnesses  imder  that  section.  Per  Fitz- 
gerald, J. :  It  would  be  expedient  and  not  unconstitutional 
for  the  Legislature  to  extend  to  unproolaimed  districts  the 
operation  of  section  13  of  the  Peace  Preservation  Act,  1870, 
enabling  Justices  of  the  Peace  to  summon  witnesses,  and  to 
compel  them  to  give  evidence  if  they  are  capable  of  doing  so, 
on  an  inquiry  as  to  the  commission  of  a  felony  or  misdemeanor 
where  it  appears  that  it  has  been  committed,  although  no  per- 
son is  charged  with  the  crime.    R.  r.  Dublin  County  Justices 

[Q.  B.  IX.  38 

PEEB— Privilege— Letter  missive  -  II.  *V.  119 

See  Pbactice— Chanceby— Sebvice.    9. 

PEEAIi  BENT— Ejectment  -         XVIII.  lOO 

See   Landlobd    and    Tenant— Ejectment— Non-pay- 
ment OF  Rent.    24. 

Ejectment  for  non-paj^ment  of— Relief  in  equity      XI.  19 

See  Landlobd  and  Tenant— Rent.    9. 

Reduced  rent  to  be  received  if  covenants  performed. 

[XIII.  130 
See  Landlobd  and  Tenant— Lease.    5. 

PENALTIES— ^caori  for— Judgment  by  default— Practice 
— Common  Law.]  To  an  action  for  three  several  x)enalties  against 
a  poor  law  guardian,  no  defence  was  filed,  and  the  officer  de- 
clined to  mark  judgment  for  more  than  one  penalty.  On  motion, 
the  Court  ortlered  him  to  mark  judgment  for  the  three. 
M'Debmott  r.  Sullivan  -  -  E.  II.  Jf.  800 

PEBJITBT. 

See  Cbiminal  Law— Pebjubt. 

PEBPETITATINa  TESTIICONT. 

1. Examination  de  bene  esse.]    In  a  suit  for  perpetuation 

of  testimony  a  conditional  order  had  been  obtained  for  substitu- 
tion of  service  of  the  subixsna ;  on  a  motion  to  examine  a  witness 
who  was  very  old  de  bene  esse,  an  order  was  made  which  was 
directed  to  be  served  uftoa  the  same  person  as  before,  or  upon 
the  solicitor  if  an  appearance  was  entered.    Blake  v,  Blake 

[B.  I.  M.  63 

8. Examination    of  witnesses    in   chief— Plaintiff   and 

Defendant— O.  XXXVI.,  r.  b—0.  XXXIX.,  r,  9.]  O. 
XXXVI,  r.  6,  is  the  proper  order  under  which  to  make  an 
application  to  examine  witnesses  and  perpetuate  their 
testimony  in  pursuance  of  the  5  &  6,  Vic,  o.  69.  On  such 
an  application,  even  though  made  ex  parte,  the  Court  will 
order  that  both  pbintiff  and  defendant  sliall  be  at  liberty  to 
examine  their  witnesses  and  oross-eicamine  those  of  the  opposite 
party.    Litton  v,  Mubphy  -         V.  G.XII.lOO 

3' Parties— Marriage  within  prohibited  degrees— S  &  6 

Wm.,  IV.,  c,  54.]  A  bill  to  perpetuate  testimony  alleged 
tliat  by  the  will  of  the  plaintiff's  grandfather  the  plaintiff 
was  then  'entitled  to  the  first  estate  in  tail  male  in  lands  ex- 
pectant upon  the  decease  of  the  defendant  without  legitimate 
issue.  In  1823  the  defendant  married  and  had  issue,  and 
subsequently,  after  the  death  of  his  wife,  he  went  through  the 
form  of  marriage  with  his  wife's  sister,  by  whom  he  had 
issue.  The  defendant  demurred  to  the  bill  on  the  ground  that 
it  did  not  allege  that  the  defendant  had  an  interest  in  dis- 
puting the  phuntiff's  claim,  and  that  in  fact  the  defendant 
had  no  interest;  that  the  testimony  was  not  neoessary  for 
establishing  the  plaintiff's  title;  and  that  the  defendant's 
sons  by  his  second  marriage  thould  have  been  made  parties 
to  tlie  bill,  and  also  the  persons  entitled  in  remainder 
expectant  on  the  determination  of  the  plaintiff's  estate 
tail.  The  Court  allowed  the  demurrer,  the  defendant's  sons 
by   the   .second  marriage  being   primd  /fane  legitimate. 
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FBBFBTlTATINa  TT^BTIMiONY- continued. 
Bhould  hare  been  made  pArties;  and  beoause  it  did  not 
apT3ear  that  the  defendant's  second  marriage  took  plaoe 
subsequent  to  1835,  and  the  Aot  passed  that  year  did 
not  affect  marriages  celebrated  prior  to  its  passing.  Molont 
V.  MOLONT  -  -  -  C.  G.  S.  VIII.  Jf.  674 

PEBSONAL    F BOP EBTT— Fine    on    surrender   of    fee- 
farm  grant      ....  XVII.  106 

See  ExEcvTOB— Administration  Action.    7. 

PETITION. 

Sec  Bankruptcy— Petition. 

Practice— Ch-^ncbrt—Pbtition. 

Practice- Landed  Estates  Court— Petition. 

FBW. 

1. Parish    churches  —  Churchwardens  —  Vestry     Act — 

Declaration.]  The  acting  churchwardens  appointed  under  7 
Geo.  IV.,  e.  72,  s.  44,  who  have  not  taken  the  statutory  decbira- 
tion  of  office  imposed  by  5  &-  6  "Wm.  IV.,  c.  62,  have  power  to 
allocate  the  pews  in  a  parish  church.    Pullman  v.  Kawlins 

[Frov.  C.  I.  ar.  47 

2. Roman  Catholic  Church — Might  of  person  in  posses- 
sion to  defend  his  possession— Assault.]  The  defendant  was  in 
possession  of  a  pew  in  a  Roman  Catholic  Church,  as  a  mere 
licensee  of  the  presumed  owner  of  the  pow.  The  plaintiff,  who 
was  also  a  licensee  of  the  presumed  owner,  but  under  a  license 
subsequent  in  point  of  time  to  the  license  given  to  the  defen- 
dant, endeavoured  to  force  his  way  into  the  pew  during  the 
celebration  of  Divine  service,  the  defendant  resisted,  and  in 
so  doing  committed  an  assault: — Heldf  tliat  the  resistance 
was  justified,  the  assault  not  having  been  violent,  and  there 
being    no    legal    right    in    either   to   the    \)&w.       Brett  v. 

MULLARKET  ...  -  C.  F.  VII.  91 

PILOT. 

See  Ship— Pilot. 

FIK  ICOKBT — Arrears  of — Acquiescence.]  A  claim  having 
been  made  by  the  wife  of  tlie  owner  to  7i  years'  an-ears  of  pin- 
money,  secured  by  a  trust  term  created  in  lands  ordered  to  be 
sold  in  the  Landed  Estates  Court,  the  evidence  in  support  of 
it  consisted  of  affidavits  made  by  the  owner  and  his  wife,  de- 
posing to  promises  made  by  the  former  from  time  to  time  lo 
pay  the  arrears.  The  estate  was  insolvent  and  during  the  7^ 
years  the  owner  was  in  reduced  circumstances.  No  claim  to  the 
arrears  appeared  upon  the  schedule  to  the  petition  filed  by  the 
owner  in  1866,  nor  until  1871  was  any  step  taken  to  assert  it 
by  the  owner  or  his  wife  or  the  trustees  of  her  marriage  settle- 
ment:— Held,  that  the  wife  must  be  presumed  to  have  ac- 
quiesced in  the  receipt  of  the  money  by  her  husband,  and  that 
only  one  year's  arrears  prior  to  the  filing  of  the  schedule  of  the 
incumbrances  could  be  allowed.  There  ought  in  such  a  case 
to  be  the  evidence  of  third  parties  or  of  some  writing,  or  of 
circumstances  showing  an  intention  to  prefer  the  claim  at 
the  earliest  period  possible.  Jlidout  v.  Lewis  (1  Atk.  268), 
commented  on.     Jte  Joyce's  Estate       •       L.  E.  C.  VI.  74 

FLEAriKa. 

See  Practice— Common  Law— Pleading. 
Practice— Chancery— Pleading. 
Probate— Pleading. 

Chancery — Signature  by  Junior   Counsel  of  Petition  of 

Appeal  I.  .v.   279. 

See  Counsel— Junior.    4. 

FOIiICB— Presentment  for    •        -        -        -        I.    j/.  282 
See  Grand  Jury— Presentment— Police. 

FOLICT  OF  IKSITBAKCB. 

See  Cases  under  Insurance. 


FOLLIira  DISTBICT— Constitution  of  Additional 

«     ^  [XXIV,  109 

See  Parliament— Polling  District. 

FOOB  IiAW. 

!• Dispensary — Medical  attendance— Dispensary  Segvla- 

lions,  Nov.  25,  1869,  Art.  22.]  Where,  in  consequeaoe  of  the 
medioal  officer  of  a  dispensary  district  being  necessarily  in- 
capacitated from  acting  by  reason  of  temporary  abeenoe,  the 
dispensary  committee  passed  a  resolution  to  appoint  a  substi- 
tute, who  acted  as  medioal  officer  accordingly;  but  the  cir- 
cumstances had  not  been  reported  to  the  Guardians,  nor  bad 
the  approval  of  the  Commissioners  been  obtained,  although 
article  22  of  the  Dispensaiy  Regulations,  Nov.  25,  1869,  pre- 
scribes that  in  such  case,  "the  Committee  shall  report  the 
circumstances  of  the  oaee  to  the  Board  of  Guardians,  who 
shall,  subject  to  tlie  approval  of  the  Commissioners,  determine 
the  amount  of  remuneration,  if  any,  to  be  paid  to  the  tempo- 
rary  substitute  "  -.—Held,  that  the  Board  of  Guardians  had  not 
under  the  words  "  if  any  "  in  article  22,  power  to  refuse  plv 
remuneration  to  the  temporary  substitute;  and  that,  having 
taken  the  benefit  of  his  work,  for  which  he  was  led  to  behere 
he  would  be  paid,  they  were  liable  to  pay  him  a  reasonaUe 
sum  as  remuneration.  (By  Murphy,  J.)  Lambert  r. 
LouQHREA  Union  Guardians  Cip.  Gas.  XIX.  37 

2. OuardiaM — Contract    by — Not    under    seal—Gtwral 

Regulations,  1852.]  A  contract  by  a  Board  of  Poor  Law 
Guardians,  in  their  corporate  capacity  for  the  supply  of  hMler? 
and  the  making  of  necessary  repairs,  to  be  executed  in  a 
workhouse,  is  ATilid  though  not  executed  under  their  corpo- 
rate seal ;  and  the  Guardians,  having  accepted  the  benefit  of 
said  contract,  may  be  sued  thereon.  Kennedy  v.  Bkltast 
Union  Guardians      -  -  -  C.  F.  D.  XV.  95 

3. Guardian — Liability  to  medical  oMeer  for  the  fee  for 

attending  a  person  not  entitled  to  free  attendance.]  A  Poor 
Law  Guardian  would  be  liable  to  the  medioal  officer  of  a 
dispensary  for  the  fees  i)ayable  by  a  person  to  whom  he  ga^'e  a 
ticket  for  free  attendance,  but  who  was  not  entitled  to  snob, 
if  fraud  be  proved.    (By  Barry,  J.)    Woods  v.  Crumlet 

[Cir.  Gas.  XI.  M.  806 

4. Guardians— Liabilities— Medical  Charities  Act.]   An 

apothecary  to  the  South  Dublin  Union,  who  was  appointed 
by  the  Dispensary  Committee  to  do  extra  work  during  the 
time  of  the  cholera,  and  who  was  promised  extra  remuneration 
for  such  work  by  a  resolution  passed  by  the  Board  of  Guar- 
dians, was  held  {diss.  Fitzgerald,  J.)  entitled  to  reoorer  the 
extra  remuneration  from  the  Guardians  although  they  had 
not  contracted  with  him,  and  the  contract  had  not  b«Bn  under 
their  seal  or  sanctioned  by  the  Poor  Law  CommiBMonera. 
McCarthy  v.  Guardians  of  the  Poor  of  the  South  DrBinc 
Union a.  B.  I.  Jf.  489 

6. Guardians^Liability  in  actions  of  t^frl—1  k  2  Tif., 

e.  56.]  A  Board  of  Poor  Law  Guardians  are  liable,  in  their 
corporate  capacity,  for  damages  in  an  action  of  tort*  in  the 
same  way  as  an  individual  would  be  liable.  The  drcumstance 
that  the  statute  which  constituted  them  provided  no  means 
of  levying  a  rate  to  pay  whatever  damages  might  be  gi^ 
against  them,  does  not  disentitle  the  pkintiflf  to  obtain  judjp 
ment.  The  judgment  of  the  Court  of  Common  Pleas  reTewed 
Levingston  r.  Guardians  of  the  Lurgan  Union 

[G.  F.  I.  M.  T78;  B.  C.  II.  M.  MO 

Guardians — Ex  oMcio — ^Disqualification  as  Justices. 

See  Justices— Disqualification.    ♦.  5. 

Guardians — ^Liability  for  improperly  issuing  red  ticket. 

[X.  M.  447 
See  Practice— Civil  Bill  Court— Fraud. 

Guardians — Liability — Negligence. 

See  Camphrll's  Act.  1. 2. 

Guardians — Liability  mider  Seed  Supply  (Ir.)  Act,  1880 

See  Cases  imder  Seed  Supply  #Ib'.)^C1V  MP4  ,^ 
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POOB  BATE. 

1. Appeal    to    Quarter    Sessions — Market    house    and 

market  fees— I  &  2  Vie.,  e,  56—15  &  16  ViCy  c.  tS—Sate  good  in 
part  and  bad  in  part.]  There  is  a  right  of  appeal  direct  to 
Quarter  Sessions  against  a  Poor-rate  under  1  &  2  Yic,  c.  56, 
B.  106,  notwithstandinfir  15  &  16  Yic,  c.  63,  ss.  10,  23.  A 
market  house  is  rateable,  but  the  market  fees  are  not.  Where 
the  valuation  is  good  in  part  and  bad  in  part,  the  whole  rate 
irill  be  quashed.  H.  v.  Cunningham  (5  East,  478),  followed. 
Nkwpobt  r.  Gr.\BDiAN8  OF  THE  Watkbpobd  Union 

[a.  s.  X.  7 

8. Costs  of  Guardians  applying  for  arrears  of  Poor 

Rate-^Praetiee^  Landed  Estates  Court."]  Poor  Law  Guardians 
who,  knowing  thatthere  is  to  be  a  sale  of  the  lands  in  the  L.  E. 
Court,  lie  by,  aaAifter  the  sale  come  in  and  claim  arrears  of 
poor  rates,  will  not  be  allowed  their  costs.  Re  Preston's 
Estate         -  -  -  -  Ii.  E.  C.  II.  M.  121 

3. Deductions  by   tenant — 1   &  2    Vic.,   e.    56,    s.    74.] 

Where  a  tenant,  during  a  period  of  years,  allowed  his  rent  to  go 
into  arrear,  but  jMid  certain  sumis  on  a  general  account  without 
making  any  deductions  for  poor  rates :  — Held,  that  on  payment 
of  the  balance  remaining  due,  he  was  entitled  to  deduct  for 
poor  rates  in  respect  of  all  sums  so  paid  by  him.  Stott  v. 
Walsh N.  P.  XXVII.  70 

4, Distress — Liability  of  subsequent  occupier — Notice  of 

action— Limitation  of  action— 1  &  2  Vic,  e.  56,  ss.  71,  73,  113 
-6  &  7  Vic,  c  92,  s.  6-12  &  13  Vic,  c  104,  s.  19—13  &  14 
Vir..  f.  82,  j».  1.]  The  goods  of. a  person  not  primarily  liable 
rannot  be  distrained  for  arrears  of  poor  rate  more  than  two 
veontdue.    Smith -Barbt  r.  Mill -Street  Union  Gttafdians 

[a.  s.  XXIV.  80 

6. Exemptionr-Charitable    purposes— Valuation    Acts.] 

The  Magee  College,  which  was  founded  for  the  education  of 
young  men  in  preparation  for  the  Christian  Ministry  in  connec- 
tion with  the  Presbyterian  Church,  of  which  the  professors 
received  a  salary  and  fees,  was  held  to  be  liable  to  pay  poor 
rates,  and  not  within  the  proviso  of  the  Poor  Law  Acts,  which 
except  from  such  liability  institutions  exclusively  used  for 
charitable  purposes.  The  Mageb  College  v.  Commissioners 
OP  Valuation  -  -  -   •        a.  B.  IV.  M.  632 

6. Exemption — Literary  Society — 6    &    7    Vic,    e.    36, 

see.  1.]  A  society  created  for  the  purpose  of  promoting  literary 
and  scientific  objects  among  the  Catholic  young  men  of  a  city, 
in  which  lectures  on  scientific  and  literary  subjects  are  given  to 
which  the  general  public  are  admitted,  is  entitled  to  exemption 
from  rates  under  6  &  7  Vic.,  c.  36,  s.  1.  He  Limerick  Catholic 
IxsTrrrTE  -  -  -  -  Q.  S.  XII.  161 

7. Exemption  of  building   for  public  purposes — Town 

Ao7/.]  A  town  hall  is  exempt  from  Poor-rate,  and  the  landlord 
is  liable  for  half  the  rates  on  the  profit  rent  he  receives  for 
it.     Sligo  Guardians  r.  Wynne    -    a.  S.  VIII.  M.  472 

8. Exemption  —  Hereditaments    dedicated    to    a    public 

purpose]  The  Londonderry  Bridge  Commissioners  had  power 
to  levy  tolls  which  were  expended  (1)  in  pajnoient  of  interest  on 
borrowed  capital ;  (2)  in  forming  sinking  fund  for  repayment  of 
borrowed  capital;  (3)  in  forming  a  fund  to  make  the  bridge 
toll  free:— Held,  by  the  Queen's  Bench,  that  the  tolls  and 
toll-house  did  not  come  within  any  of  the  exemptions  from 
Poor-rate,  and  were>  therefore,  liable.  The  decision  of  the 
Qufen's  Bencih  was  reversed  upon  appeal.  Londondebry 
r.vroN  Guardians  v.  Londonderry  Bridge  Commissioners 
Ca.  B.  I.  M.  138 ;  E.  C.  II.  M.  336 

9. Farm  and  house — Untenanted — Liability  of  owner — 

0.  XXV.,  r.  2— Practice— Refreshers.]  Where  an  unoccupied 
tenement  is  made  up  of  lands  and  buildings,  the  lands  forming 
the  principal  element,  the  buildings  being  merely  accessory  :  — 
Held,  that  the  owner  is  in  occupation  of  the  buildings  for 
porpoeea  of  rating.  The  Guardians  of  the  Croom  Union  v. 
Trx!?ch B.  D.  XXVII.  28 


FOOB    BJLT'B-'Contmued. 

10. Liability  of  Custom  House  Stores  and  OMees.]    The 

Dublin  Custom  House  Stores  and  Ofiices  are  liable  to  be  rated 
by  the  Commissioners  of  Valuation  for  the  Poor  Rate. 
Dublin  Port  and  Docks  Board  v.  Commissioners  of 
Valuation  -  -  -  Bee.    O.  IV.  M,   638 

11 Priority— 12  &  13  Vic,  c  104,  ss.  17, 18.]    Registered 

judgments  for  Poor  Rates  take  priority  over  all  charges  uxx)n 
any  property,  in  the  same  Union,  of  lie  i)erson  against  whom 
the  judgments  have  been  registered.    OHourke  v.  Copeland 

[L.  T.  XXVI.  126 

12. Right  of  action  by   collector — Recovery  of  arrears 

from  ratepayer f  after  payment  by  collector  to  Poor  Law 
Guardians— 6  &  7  Wm.  IV.,  c  116,  s.  153—1  &  2  Vic,  c  56, 
s.  73.]  Where,  under  the  obligation  of  his  bond,  a  Poor  Rate 
collector  has  jjaid  the  full  amount  of  the  rates  struck  to  the 
Poor  Law  Guardians,  he  is  not  debarred  from  suing  in  his 
own  name  to  recover  arrears  still  due  by  a  ratepayer.  Boyle 
v.  Lennon  (XII.  M.  161),  distinguished.  (By  Deasy,  L.J.) 
Wilson  v.  Gahan  -  -  -    Oir.  Gas.  XVI.  98 

13 Right    to   be    rated — Weekly    or    monthly    tenant — 

Premises  of  rateable  value  exceeding  £4 — 12  &  13  Vic,  c  91, 
ss.  63,  6b— Reform  Act,  1868,  s.  19.]  A  weekly  or  monthly 
tenant,  occupying  premises  of  a  rateable  value  exceeding  £4, 
is  entitled  to  be  assessed  on  the  Collector-General's  rate  book. 
R.  (Rourkb)  v.  Collector-General  of  Rates 

[Q.  B.  D.  XII.  M.  337 

14. Stations  for  advertising — Person  liable  to  be  rated — 

Appeal  from  valuation  or  rating — 52  &53  Vic,  c  27,  ss.  3,  4.] 
The  mere  poster  of  advertisements  upon  hoardings  erected  by 
him  on  lands  (of  which  he  is  not  the  immediate  lessor)  by 
permission  of  the  occupier  of  the  lands  or  of  the  owner,  is 
not  the  person  legally  liable  to  be  rated  under  52  &  53  Vic, 
o.  27  (Advertising  Stations  Rating  Act,  1889),  ss.  3,  4.  Such 
a  person  if  so  rated,  is  not  bound  to  appeal  either  from  the 
valuation  or  the  rating,  though  named  therein.  Shelly  v. 
Dillon B.  D.  XXVI.  106 

Borough — Occupier  VH.  79 

See  Rates.    1. 

Cbllector— Expenses  under  Juries  Act,  1871        X.  M.  186 

See  Grand  Jury— Presentment— Jubies  Act,  1871.    4. 

Deduction  ....        XVII.  3f.  126 

See  Landlord  and  Tena.n't— Rent.    10. 

Deduction  ...  -  XII.  139 

See  Landlobd  and  Tenant  (Ibeland)  Act,  1870.    206. 

■ Deduction — ^Erroneous  recital   in  Landed  Estates  Court 

conveyance  -  XXVI.  M.  646 

See  Landed  Estatfs  Coubt  Conveyance.    6. 

Seizure  of  Cattle  trespassing  on  lands — ^Right  of  action  of 

owner  of  cattle  -  •  XXI.  17 

See  Action.    1. 

POBTIOKS. 

See  Settlement— Portions. 

POSSESSIOK  OF  STOLEK  GOODS. 

See  Criminal  Law— Possession  op  Stolen  Goods. 


POST  CABB— Libel 

See  Defamation— Privilege. 


XIII.  107 


POSTMASTEB-aEBBBAL— r«/e0rrapA  Acts—Liability 
—Negligence  by  subordinates.]  In  an  action  imder  the  Tele- 
graph Acts,  1863  and  1868,  broug:ht  against  the  defendant, 
the  Postmaster-General,  in  his  individual  capacity,  for  damages 
caused  by  the  negligence  of  persons  in  the  employment  of  the 
Post  Office :  —Held,  that  he  was  not  liable.    Jones  ».,  Monsell 
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POSTPOKBMEKT  OF  TBIAI<. 

See  Criminal  Law— Postponement  of  Trial. 

Practice— Common  Law— Postponement  of  Trial. 

POWEB. 

!• Appointment—After  forfeiture  of  interest — Execution 

of  —  Life  interest  determinable  on  alienation  —  Mortgage  — 
WULI  A  power  of  appointment,  which  is  given  in  general 
terms  to  a  tenant  for  life,  which  may  be  exercised  during  the 
entire  life  of  the  donee,  and  the  exercise  of  which  is  not 
limited  by  any  words  to  the  period  of  her  enjoyment  of  the  life 
.  estate  (which  is  to  be  forfeited  by  certain  acts  of  the  donee), 
is  nob  defeated  by  the  mere  acceleration  of  the  estates  in  re- 
mainder caused  by  a  forfeiture  of  the  life  estate  resulting  from 
the  performance  by  the  donee  of  one  of  the  forbidden  acts. 
The  donee  of  such  a  ix)wer  appointed  to  A.  one  of  the  objects 
of  it,  all  the  estates  save  "the  square  yard,  hereinafter  men- 
tioned in  such  part  of ''  the  estates  as  A.  should  think  fit,  and 
that  yard  was  appointed  to  the  other  object  of  the  power : — 
Held,  that  the  appointment  might  be  sustained  although  the 
selection  of  the  nominal  portion  was  left  to  A.,  the  real  ap- 
pointee.   Re  Stone's  Estate 

[li.  E.  C.  III.  If.  618 ;  Oh.  A.  IV.  If.  268 

2. Appointment — Benefit   of   appointer — Exercise.]    A., 

liaving  under  her  husband^s  will  a  power  to  appoint  a  sum  of 
£1,000  amongst  the  children  of  their  marriage,  a  settlement  was 
executed  uix)n  the  marriage  of  her  daughter  M.,  to  which  A. 
and  M.  were  parties.  By  this  settlement  A.  appointed  the  fund 
to  M.,  and  in  a  subsequent  part  of  it,  it  was  provided,  that  if 
^f.  should  die  without  issue  the  fund  should  go  to  A.,  her 
executors,  &c. : — Held,  in  the  absence  of  evidence  dehors,  the 
settlement  of  acts  and  circumstances  attending  the  exercise  of 
the  iwwer  from  which  a  stipulation  to  benefit  the  appointor 
might  be  inferred,  and  such  hot  appearing  from  the  deed  itself, 
that  the  apjwintment  was  valid,    lie  Danes'  Estate 

[I*.  B.  C.  V.  30 

3. Appointment — Execution — Power  reserved  by  subse- 
quent deed — Codicil  subsequent  to  deed — Wills  Act,  ss.  23,  24, 
27.]  A.,  by  her  will,  in  1860,  charged  her  real  estates  with 
the  payment  in  aid  of  her  personalty  of  her  debts,  legacies,  &c., 
aiid  in  the  e\'Bnt  (which  happened)  of  a  deficiency  of  her  per- 
sonalty, directed  her  K.  estate,  or  a  competent  iiart  of  her  other 
real  estates,  to  be  sold  for  tliat  purpose.  Under  an  indenture 
of  1863,  executed  as  her  son's  marriage  settlement,  in  accordance 
with  an  agreement  of  1862,  she  conveyed  her  K.  estate  to  certain 
uses,  reserving  to  herself  a  ]x>wer  to  cliarge  £1,000,  for  herself 
or  any  other  person.  By  a  codicil  in  1863  she  confirmed  her 
will : — Held,  that  the  power  in  the  settlement  of  1862  was  well 
executed  alike  by  the  will  of  1860,  and  the  codicil  of  1863,  and 
that  to  the  extent  of  £1,000,  the  K.  estate  was  liable  on  the  de- 
ficiency of  her  personalty.    Meredtth  r.  Meredtth 

[B.  V.  147 

4.  Appointment  —  Execution  —  Fraud  —  Acquiescence. ] 

Under  a  marriage  settlement  S.  was  entitled  to  a  life  estate 
with  power  of  appointment  among  his  children.  He  was  in- 
debte<l  to  F.,  who  had  obtained  a  receiver  over  his  life  estate, 
and  in  March,  1853,  an  arrangement  was  made  that  S.,  his  wife 
(who  was  entitled  to  a  jointure),  and  his  children  should  join  in 
a  mortgage  to  F.  In  May,  1854,  S.  exercised  the  power  of  ap- 
pointment in  favour  of  I.  S.,  his  son,  subject  to  changes  in  favour 
of  his  younger  children,  of  whom  all  but  one  were  of  age,  and 
subsequently  they  all,  except  the  youngest,  joined  in  the  mort- 
gage to  F.  In  an  action  to  set  aside  the  appointment  on  the 
ground  of  fraud  : — Held,  that  there  was  no  evidence  of  fraud  or 
undue  parental  influence,  and  that  the  mere  fact  that  the  ap- 
pointment was  solely  for  S.'s  benefit  was  not  sufficient  to  avoid 
it.    Skelton  r.  Flanagan        -  -  •    B.  I.  3f.  633 

6. Appointment — Execution  of  power  during  bankruptcy 

proceedings — Setting  aside  deed.]  K.,  having  an  estate  for  life 
m  certain  lands,  which  were  settled  in  strict  settlement,  and  a 
power  to  appoint  iwrtions  for  younger  children  (the  power  of 
apix)intment  being  secured  by  a  term  of  years)  was  adjudicated 
bankrupt,  and,  in  conjunction  with  his  assignees,  sold  and  con- 
veyed to  a  purchaser  his  life  interest  in  the  landn,  the  subject  of 
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the  charge  and  term  for  years.  He  afterwards  during  the  bank- 
ruptcy proceedings  executed  the  power  of  appointment.  The 
bankruptcy  was  finally  annulled:— irer/(2,  that  the  deed  of  ap- 
pointment was  void,  as  being  in  fraud  of  the  purchaser  of  the 
bankrupt's  interest  in  the  lands.    Be  Ker*s  Estate 

[li.  B.  C.  VIII.  174 

6. Appointment— Exercised     at    different    times—Samf 

object — Election — Cumulative  sumsJ]  A  sum  of  £7,000  trag 
cliarged  upon  certain  lands,  by  an  indenture  of  settlement  exe- 
cuted on  the  marriage  of  F.  K.  with  M.  P.,  for  the  younger 
children  of  the  marriage,  to  be  distributed  in  such  shares  and 
portions  as  F.  K.  should  by  any  deed  appoint  By  a  settle- 
ment executed  on  the  marriage  of  G.  P.  K.,  one  of  the  younger 
children,  the  said  F.  K.,  by  virtue  of  said  power  of  appointment, 
appointed  £800,  as  the  share  of  G.  P.  K.,  as  one  of  such  younger 
children.  By  a  deed-poll  of  later  date  the  said  F.  K.,  in  exercise 
of  said  power,  executed  a  general  power  of  appointment  of  the 
entire  £7,000  amongst  all  his  then  surviving  younger  childrent 
and  ratified  same  by  a  subsequent  deed,  and  by  these  two  deeds  of 
kter  date  he  appointed  £400  to  said  G.  P.  K  :—Held,  that  the 
appointments  were  not  cumulative,  and  tliat  G.  P.  K.  was 
entitled  only  to  £800.    Re  Eeon*s  Estate.    Ex  parte  Esox 

[L.  J.  XHI.  U7 

7. Appointment — Marriage  settlement — Objects  of  povrr 

— Meaning  of  words  **  then  in  being.*']  By  marriage  settlement 
L.  settled  certain  lands  upon  trust,  after  the  decease  of  the 
settlor,  "  to  convey,  release,  and  assign  the  same  respectively, 
and  pay  and  apply  the  rents,  issues,  and  profits,  and  income 
thereof,  unto  or  for  the  benefit  of  all  and  every  or  anyone  or 
more  child  or  children,  or  any  grandchild  or  grandchildren  or 
other  issue  then  in  being  of  the  said  intended  marriage,  for 
such  estate  or  interest,  and  in  such  parts,  shares,  and  propor- 
tions, if  more  than  one and  with,  under,  and 

subject  to  said  restrictions  and  conditions  and  such  powers, 
directions,  and  regulations  for  maintenance,  education,  ad- 
vancement, or  otherwise,  as  he,  the  said  L.,  at  any  time  or 
times  and  from  time  to  time  during  his  life,  by  any  deed  or 
deeds,  writing  or  writings,  shall  direct  or  appoint"  L.  pur- 
porting to  act  in  pursuance  of  this  iwwer  of  appointment, 
appointed  the  settled  lands  to  his  eldest  son  N.  L.,  who  died 
in  the  lifetime  of  L.  The  question,  thereupon,  arising  whether 
the  axipointment  to  N.  L.  was  valid,  inasmuch  as  he  pre- 
deceased L.,  and  the  words  of  the  settlement  '*  then  in  being*' 
applied  to  all  the  objects  of  the  power  alike,  and  limited  the 
power  of  appointment  to  children,  grandchildren,  and  remoter 
issue  living  at  the  death  of  L. : — Held  (affirming  the  decision 
of  the  Court  of  Appeal),  that  (1)  the  words  "  then  in  being  *' 
referred  to  the  death  of  L.,  the  settlor,  but  (2)  that  their 
reference  was  confined  to  the  grandchildren,  and  remoter  issue 
of  the  settlor,  and  that  they  did  not  limit  the  power  of  appoint- 
ment to  the  children  of  the  settlor  who  might  be  living  at  his 
death,  and  that  consequently  the  appointment  to  N.  L.  was 
valid.     Leader  r.  Duffy         -  -         H.  I*.  XXII.  57 

8. Appointment — Precatory  trust  or  power  to  appoint— 

*'  Leave  "—Construction^WilL]  A  testator  left  to  M..  E.,  and 
R.,  the  entire  of  his  property  during  their  joint  and  several 
lives,  adding  the  words,  *'  in  leaving  my  property  to  my  three 
nieces  as  co-heirs,  it  is  my  wish  that  if  my  grand-nephew,  J.  W. 
C. ,  conducts  himself  to  their  satisfaction  that  the(y)  should  leave 
him  the  property  I  now  leave  them."  Tlie  three  nieces,  M.,  K, 
and  R,,  and  J.  W.  C.  survived  the  testator,  but  J.  W.  C.  pre- 
deceased the  nieces;  the  survivor  of  the  three  nieoes  having 
died : —  Held,  that  on  the  death  of  the  survivor  the  hciress-tt- 
law  of  the  testator  was  entitled  to  the  real  estate.  **  Leave  "^ 
always  implies  a  testamentary  power  to  be  executed  only  by 
will.    Moore  v.  Ffollioit       -  -  -      B.  XXI.  21 

9. Appointment — To  donee  of  power — Construction  ofvill 

— Objects  of  power.]  V.  devised  and  bequeathed  his  real  and 
freehold,  &c.,  lands  to  his  wife,  her  heirs,  executors,  &c.,  as  to 
his  beneficial  lands,  &c.,  "in  trust  for  my  said  wife,  and  the 
children  of  our  marriage,  in  such  sliares  and  proportions,  and 
ill  such  manner  and  form  to  all  extents  and  purposes  as  she  shall 
by  any  deed  or  instniment  in.  her  lifetime,  p^j^^l^jart^ will 
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and  testament,  (ir  any  codicil  or  codicils  thereto,  direct,  limit, 
or  appoint."  The  testator's  wife  by  deed  appointed  part  of 
the  beneficial  lands  to  a  trustee,  his  heirs,  &c.,  to  hold  as  to  the 
entire  (except  a  one-miUionth  part)  to  the  use  of  herself,  her 
heirs,  &c,  and,  as  to  the  remaining  one-millionth  part  to  the 
use  of  her  children  in  equal  shares : — Held,  that  V.  had  not 
intended  to  give  the  estate  to  his  wife  and  children,  and  to  give 
her  a  power  whereby  she  might  entirely  defeat  the  gift  to  the 
children,  and  that  the  will  must  be  interpreted  to  be  a  gift  to 
his  wife  during  her  life  and  to  the  children  as  she  should  ap< 
point  it.    2le  Sinclaibe*s  Estate      -      Ii.  E.  G.  II.  3/^.  61 

10.  —  2?X€ct4<t<7»*  of  **  Upon  or  previous  to  marriage  " — Will 
— Construeiion,]  V.,  by  will,  gave  to  his  two  brothers  a  power, 
which  was  to  be  exercised  by  them  respectively  when  they  came 
to  an  estate  in  possession,  and  by  the  same  deed  or  writing  *'  to 
be  made  upon  or  previously  to  their  marriage  resi)ectively. " 
One  donee  of  the  power,  nineteen  years  after  his  marriage, 
which  happened  in  the  testator's  lifetime,  executed  a  deed  pur- 
porting to  be  an  exercise  of  the  power : — Kcld,  that  *'  upon  or 
previously  to"  could  not  naturally  include  "after"  the  mar- 
riage.   J?e  BcBROWBs' Estate  Ii.  E.  G.  II.  J/.  364 

U. Leasing  —  Lease     under — Construction    of    vords 

"  Provided  the  interest  of  the  lessor  shall  so  long  continue.**] 
The  interest  in  a  lease  for  lives  renewable  for  ever  having  vested 
in  the  five  daughters  of  G..  one  of  them  (H.)  in  1773  married 
¥.,  who  was  then  by  settlement  made  tenant  for  life  with  a 
power  to  lease  for  any  term  not  exceeding  three  lives  or  thirty- 
one  years ;  and  a  term  for  500  years  was  vested  in  trustees. 
In  1800  a  lease  for  three  lives  was  made  to  O.  by  the  representa- 
tives of  the  interests  of  the  sisters  of  H.,  whose  interest  was  in 
that  lease  represented  only  by  F.,  who  died  in  1821.  The  in- 
terest of  O.  vested  in  B.,  who  in  1825  leased  the  lands  to  K 
for  three  lives,  and  the  longest  of  them,  provided  his  interest 
should  so  long  continue  and  not  otherwise.  In  1828  B.  bought 
the  trust  term,  the  interest  in  the  lease  of  1800  having  termi- 
nated :  — Held,  that  the  lea^e  of  1800  was  not  an  excess  of  the 
power,  and  that  no  equity  in  S.  arose  to  have  the  term  granted 
to  him  kept  alive,  as  to  the  one-fifth  of  the  lands,  in  conse- 
quence of  the  purchase  by  B.  of  the  trust  term,  lie  O'Bbien's 
Estate  •  -  -  -    I<.  E.  G.  III.  M.  226 

12. Leasing — Married  looman— Joint.]    Marriage  articles 

reaer>'ed  to  the  husband  and  wife  jointly  a  leasing  power  over 
the  wife's  lands.  The  husband  alone  made  the  lease :  — Held, 
it  was  voidable  only,  not  void,  and  was  capable  of  being  con- 
firmed.   Edwabds  r.  Lynch.    Edwards  v.  Hollands 

[E.  II.  J/.  364 

Revocation — Voluntary  deed. 

See  Settlement— VOLrxTABT  Settlement.    1,  2. 
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D1800VBRT— Documents 

Discovery— Intebbogatories 

Dismissal  fob  want  of  Pbosecution 

Evidence 

Execution 

Garnishee 

Guardian  ad  litem 

Injunction 

Inspection     and    Interim 

Property 
Interpleader 

Joinder  of  Causes  of  Action 
Judgment 
Mode  of  Trial 
New  Trial 
Next  Friend   - 
Notice  of  Tbial 
Particulars    - 
Parties 

Payment  into  Court 
Payment  out  of  Court 
Pending  Litigation 
Receiver 
Reply    - 
Sale 

Secubity  fob  Costs   - 
Sequestration 
Service 

Staying  Proceedings 
Striking  out  Pleadings 
Third  Parties 
Time      - 

Transfer  of  Action 
Venue   - 

Writ  of  Delivery     . 
Writ  of  Possession 
Writ  of  Summons     - 
Writ  specially  indorsed 

PBACTICE— ACGOXTNT. 

^ ^'  P^^^^-,-^.  XXXIX,,  rr,  5,  6.]    Where  laiid. 

were  granted  to  the  pUintiff,  by  the  defend  J,  as  a  aecS 

w^BtSHn t!d"5f  ^t"""^  *'^  P^^*^'  alle^nVt^Th^ 
7^UA  f  '  ^"'"^^*  ^"^  »^*^^  *^  ^^^'^^  possession  of 
the  lands  wid  me^e  rates,  and  the  defendant  aUegS  that  U,e 

o^e^f  Vrf  rJT'"^  '^^'^  *° J""^  ^y  *^«  defendant,  it  was 
ordered  that  it  be  referred  ta  the  ma^er  to  take  an  account 
^tween  the  parties  under  O.  XXXIIL,  with  liberty  to  either 
^y  then  to  apply  for  leave  to  sign  judgment,  the  Court  not 
requurmg  tl^it  a  consent  for  judgment  should  be  given  depen- 
dent on  the  result  of  such  inquiries.  WETHERmL  r  Rath- 
^^^^^  a.    B.    D.   XII.   64 

^•  — ^cce»'rer--5pcci^<.  performance— 0.  XXXIX,,  r.  9- 
m  7  r*'  '*'  ■*  ^"'^n**^^  claimed,  as  executors  of  a  testator  • 
(1)  to  have  an  account  taken,  pursuant  to  the  terms  of  a  cer- 
tain indenture,  of  moneys  advanced  by  the  testator;  (2)  to 
have  an  agre«nent  entered  into  by  the  defendant  with  the 
testator  specifically  performed;  (3)  to  have  a  receiver  ap- 
pointed  over  the  life  estate  of  the  defendant  in  hinds  specified 
in  a  schedule  to  the  said  indenture,  and  for  further  relief  The 
defendant  admitted  the  several  allegations  of  fact  contained 

Iin^iiVT^YTV''^  ^'»"»=-^^^f»  that  they  were  entitled 
under  O.  XXXIX.,  r.  9,  to  have  the  accounts  taken  and  a  re- 
cciver  appointed  pending  the  hearing.  Held,  also,  that  O.  XIV. 
r.  1.,  only  applies  to  oases  of  account,  and  not  to  where  there' 
are  several  matters  of  relief  sought  for.    Saunders  v,  Paget. 

[V.  C.  XII.  69 

PBAGTICB— ACTIOK  FOB  BEOOVEBT  OP  IiANB 

—Appearance  by  persons  not  named  as  defendants— Leave  to 
enter-Judicature  Act,  seK  r.  Vt—O,  XL,  r.  8.]  An  ap- 
pearance m  an  action  for  the  recovery  of  land  by  certein 
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FBiLOTIOB  (Since  the  Judioatnre  Acts) -ACTION  FOB 

BBGOVJDBY  OF  JmAJSJD- continued. 
80D8  not  named  as  defendants,  but  served  with   the  writ  of 
summons,  was  set  aside  as  irreguhir,  they  not  having  before 
entering  an  appearance  obtained  the  leave  of  the  Court  or  a 
Judge  to  do  80.      Robinson  r.  Richabdson 

[a.  B.  D.  XII.  147 

Consent XVII.  100 

See  Practicb— Consent.    2. 


-  Form  of  statement  of  claim 
See  PR4CTICB — Claim.    ♦. 
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PBACTICH— ADJOUBKMBNT  OP  TBIAL— Pcndiiv 
appeal.]  The  trial  of  an  action  was  adjourned  pending  an 
appeal  from  an  order  refusing  to  transfer  it  to  the  Chancery 
Division.    Fay  v,  Btjlfin  -        d.  B.  D.  XII.  M.  294 

PBACTICB  —  AFT1DA.YIT— Marksman— Jurat— Cerii/l- 
caie  of  Commissioner— G,  O.  143,  1854.]  Where  the  jurat  to  an 
affidavit  by  a  marksman  is  insufficient,  by  reason  of  the  Com- 
missioner not  certifying  that  the  deponent  understood  same, 
tlie  defect  is  not  waived  by  the  filing  of  an  answering  affidavit. 
M'Oann  v.  Cokn  -  .  C.  P.  D.  XVII.  12 

PBACTICB— AFFIBMATIOK^FormoZ  dcfeet-Uvles  of 
June,  1891,  0.  XXXVIII.— Leave  to  renew  motion— Cost f.] 
Where  an  affirmation,  though  received  and  filed,  is  defective  in 
point  of  form,  the  party  relying  on  the  same  is  not  to  be 
prejudiced  thereby.       Acton  v.    Farbell 

[Q.  B.   B.  XXV.  78 

PBACTICB— AMEKDMBNT. 

1. Chief  Clerk's  eertiHeatc — Time  elapsed  for  application 

to  vary — Special  circumstances—^  &  31  Vie.,  e.  44,  s.  142.] 
Chief  Clerk's  certificate  amended  under  special  circumstances, 
although  the  time  for  application  to  vary  the  same  had  elapsed. 
SiNTON  V.  Rice  -  -  -  -  B.  XXV.  6 

2. Counter-claim  after  issue  joined — New  matter  set  out 

hj/  defence— 0.  XXVI.,  rr.  2,  4.]  A  defendant  in  an  action 
had  filed  a  counter-claim  against  the  plaintiff  and  his  co- 
defendants,  and  had  joined  issue  upon  the  statement  of  defence 
of  one  of  the  defendants  to  this  counter-claim.  Subsequently 
other  defendants  also  delivered  their  defence  to  the  counter- 
claim, setting  out  new  matters  relative  to  the  subject  matter  of 
the  action.  Upon  the  hearing  of  a  motion,  uixm  summons  in 
Chambers,  for  leave  to  amend  the  counter-claim,  on  the  ground 
that  the  plaintiff  therein  wished  to  give  a  correct  version  of  these 
alleged  new  matters:— ffeZ(2,  that  the  counter-claim  might  be 
80  amended,  the  plaintiff  paying  costs  of  the  defendants  thereto, 
who  should  have  fourteen  days  to  reply  to  the  amended  counter- 
claim.   Abthub  v.  Arthub  -  .  B.  XIII.  60 

3' Indorsement  of  residence  on  writ — Costs  of  counsel — 

O.  III.,  rr.  1,  2—0.  XXVI.,  r.  10-a  LIII.,  r.  6.]  Leave 
was  given  to  amend  a  writ  of  summons,  which  had  not  been 
filed,  by  adding  the  residence  of  one  of  the  plaintiffs;  but 
councel  should  not  be  allowed  the  costs  of  suoJi  a  motion. 
Casey  v.  OXeary       -  -  -       B.    D.  XII.  M.  60 

*• Entry  of  appearance.]    Where  a  solicitor  for  one  of 

two  defendants  by  mistake  entered  an  appearance  for  both,  the 

Court  gave  leave  to  amend  the  appearance.    J v.  Henry 

[E.  D.  XXIV.  M.  70 

6. Judifment.]      Where,  in  an  action  of  ejectment,  the 

judgment,  which  was  entered  in  default  of  defence,  wrongly 
stated  the  area  of  the  lands  as  *'  22a.  Ir.  30pL  or  thereabouts  " 
in  place  of  24a.  Ir.  19p.  (thereby  following  an  error  in  an 
Originating  Notice  to  fix  a  fair  rent  and  in  the  writ  of  sum- 
mons), the  Court  refused  an  application  on  notice  by  the 
plaintiff  for  liberty  to  amend,  holding  that  the  words  "or 
thereabouts  "  would  co\'er  any  mistake  which  had  been  made. 
Bass  v.   Murphy  Q.   B.  B.   XXVII.  M.  511 

6. Judgment  on  bond— Clerical  error  of  oMeer— Lapse  of 

time—Statute  of  limitations—Death  of  defendant.]    Where  an 


PBACTICB    (Slnoe    the    Jadloatore    Acts)  — 
MENT-eon/Mueif. 

error,  was  made  in  entering  up  a  judgment  on  a  bond  and 
warrant  of  attorney — the  christian  name  of  the  plaintiff  bnng 
entered  as  John  in  mistake  for  James— the  Court,  notwith- 
standing the  lapse  of  several  years  and  the  death  of  one  of  the 
parties  in  the  meantime,  allowed  the  error  in  the  judgment 
to  be  amended  by  substituting  "James  as  administrator  of 
John,  deceased,"  for  "John."  Hyan  v.  Sheehy  (12  Ir.  L.  R. 
44),  explained.    Louohbby  v.  Swan 

[E.  D.  XXIII.  8;  C.  A.  XXIII.  64 

7. Misnomer  of  lands  in  summons  and  plaint — Defence 

filed.]  Leave  to  amend  a  summons  and  plaint  for  uee  and 
occupation,  in  whidi  the  name  of  the  lands  had  been  mis- 
stated, was  granted  on  a  motion  ex  parte;  a  copy  of  it,  as 
amended,  to  be  served  on  the  defendant,  who  was  to  have  a 
week  to  plead  de  novo,  if  necessary,  in  which  case  the  defendant 
was  to  pay  the  costs  thereby  incurred.    Marsh  r.  Walsh 

[C.  P.  D.  XII.  M.  36 

8. Mistake— Remitting    order— O,    XXVIII.,    r.    11— 

Costs.]  In  amending  a-  mistake  in  a  remitting  order  where  the 
mistake  is  due  to  the  -plaintiff's  solicitor,  the  Court  may  direct 
the  order  to  be  amended  as  of  its  original  date.  Southxbn  r. 
Murphy      -  -         a.  B.  D.  XXVTI.  59 

9. Specially  indorsed  writ—0.  XXVI.,  r.  10.]    Where 

a  variance  appeared  between  the  claim  as  set  out  on  a  specially- 
indorsed  writ,  and  the  affidavit  in  support  of  the  motion,  leave 
was  given  to  the  plaintiff  to  amend  the  writ  and  to  sign 
judgment  on  it.    Tedesco  v.  Hargrave      Vac.  J.  XV.  38 

10. Statement  of  claim — Claim  for  speeifie  performance 

of  contract — Leave  to  deliver  new  statement  of  defence,  or  to 
amend  former  statement — Costs — Judicetture  Act,  sec,  36 — 
0.  XXVI.,  rr,  3,  4.]  Where,  after  the  defendant  had  delivered 
his  statement  of  defence,  the  plaintiff  delivered  an  amended 
statement  of  claim,  claiming  specific  performance  of  a  con- 
tract, in  foot  of  which  he  had  originally  claimed  payment  of  a 
sum  of  money  thereby  agreed  upon ;  and  the  defendant  there- 
upon moved  on  notice  for  leave  to  deliver  a  new  statement  of 
defence  and  for  the  costs  occasioned  under  the  circumstances  :-^ 
Held,  that  the  defendant  should  have  leave  to  deliver  a  new 
or  amended  statement  of  defence,  but  was  only  entitled  to  the 
costs  as  of  an  ex  parte  application.      Waeefibld  r.  Martik 

Ca.  B.  D.  XIV.  84 

11. Statement  of  claim — Costs.]  Leave  to  amend  a  state- 
ment of  claim  for  maliciously  issuing  a  summons  against  the 
plaintiff  by  adding  a  claim  for  libel,  was  given,  the  plaintiff 
to  pay  her  own  costs,  the  defendant  to  have  his  costs  as 
costs  in  the  cause.    Anthony  v.  PsRavAL 

[d.  B.  B.  XIV.  98 

IS.  —  <Sr^a/f mrn^  of  claim — Additional  claim  for  relief— 
0.  XXVI.,  rr.  1, 3, 10.]  Where,  after  delivery  of  a  statement  of 
claim  and  statement  of  defence,  the  plaintiff,  under  O. 
XXVI.,  r.  1,  delivered  an  amended  statement  of  claim,  claim- 
ing an  additional  relief,  depending  on  an  issue  entirely  col- 
lateral to  what  was  raised  by  the  original  statement:— ffe/<f, 
that  the  plaintiff  should  have  applied  to  the  Court  for  leave  to 
insert  the  new  claim.  Moore  v.  Alwell  (8  L.R.  Ir.  245),  fol- 
lowed   Irwin  v.  Fitton         -  -  -    V.  C.  XV.  96 

13. Statement  of  claim — Variation  between  writ  and  state- 
ment of  claim — Amount  of  claim — Absence  of  prayer  for  relief 
—Judicature  Act,  sch.  rr.  21,  24.]  Leave  to  amend  a  state- 
ment of  claim  was  given  where  it  did  not  state  the  relief 
sought.  It  is  immaterial  if  the  amotmt  clailned  in  the  state- 
ment of  claim  is  less  than  that  indorsed  on  the  writ.  Hamil- 
ton v.  Hahilton  -  -  B.  D.  XII.  J^.  310 

14. Statement  of  daim— Without  leave— Additional  and 

independent  cause  of  action — 0.  XXVI.,  rr.  1,  10— Judicature 
Act.  sch.  rr.  2,  6.]  A  plaintiff  cannot,  under  the  power  of 
amending  his  statement  of  claim  once  without  leaw,  given 
by  O.  XXVI.,  r.  1,  bring  in  a  new  and  independent  cause  of 
action  not  contained  in  the  indorsement  of  the  writ  of 
summons.  Per  Dowse,  B. :  The  proper  course  would  be 
for  the  plaintiff  to  apply,  under  O.  ^KYLj^z,M,^fot  leave 
igitized  byVJiJUy 
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to  amend  the  indorsement  of  the  writ.  Large  v.  Large, 
(W.  N.,  1877,  p.   198),  commented  on.      Moobk  r.  Alwkll 

[B.  D.  XV.  64 

Id.'^-'StaiemctU  of  claim— Action  for  money  received  for 
the  use  of  the  plaintiff— Omission  of  date  and  place  of  trial  in 
slaltment  of  claim— Particulars  of  daim— Judicature  Act, 
sch.  r.  23.]  The  pUimtiff  sued  the  defendant  "  for  money 
received  by  the  defendant  for  the  use  of  the  plaintiff."  The 
statement  of  daim  contained  no  date,  nor  was  any  place 
of  trial  named.  Upon  motion  to  set  aside  the  statement 
of  cbiim  as  rague  and  embarrasing,  and  because  it  did 
not  contain  a  statement  of  the  material  facts  upon  which  the 
plaintiff  relied : —H'e^c/,  that  the  statement  of  daim  suf- 
ficiently alleged  a  cause  of  action;  that  the  omission  to 
name  a  place  of  trial  could  be  remedied  by  amendment ;  and 
that  the  defect  of  absence  of  date  could  be  remedied  by  the 
defendant  asking  for  particulars.       Curran  r.   Michrals 

[B.  D.  XIV.  30 

16. Writ — Audiincc    of  solicitor.]    A   solicitor   has   no 

liower  to  move  a  motion  for  the  amendment  of  a  "WTit.      Anon. 

Ca.  B.  D.  XXIV.  M.  87 

17. Writ — Motion    for    final  judgment— Part   of  claim 

unliquidated — Abandonment — O.  X7//.,  r.  1.]  The  Court  has 
a  discretionary  jurisdiction  to  amend  a  writ  of  summons 
bv  striking  out  an  unliquidated  claim,  and  to  give  leave  to 
enter  final  judgment  under  O.  XIII.,  r.  1,  for  the  balance, 
on  the  one  motion.  Where  a  substantial  demand  is  sought 
to  be  struck  out,  the  Court  will  not  grant  the  amendment 
if  the  plaintiff  refuses  to  abandon  the  demand.  Smith- 
Babbt   r.    MuLCAHY  B.    D.    XXXV.   76 

18. Writ.]     A  writ  of  summons  can  only  be  amended 

on  summons  after  appearance  is  entered.  Hbnrt  r. 
Lrhknnt B.  D.  XVIII.  63 

18 Writ— Re-service— 0.  II.,  sch.   r.  2.]      Wliere  the 

Court  grants  permission  to  amend  a  writ  of  summons,  the 
amended  writ  must  be  served  in  the  same  way  as  the  original 
fme ;  and  a  judgment  marked  in  default  of  pleading  without 
such  service  is  irregular,  and  will  be  set  aside.  Brtans 
r.   IIUGHRS  -  -  -  -  B.  D.   XVIII.   23 

20. Writ    and  statement  of  claim — Married  woman— 

Separate  estaie—SS  k  34  Vic,  c.  93,  s.  12—37  &  38  Ffc,  c.  50, 
St.  1,  2,  4.]  Where  in  proceedings  against  a  husband  and 
wife,  for  breach  of  contract  by  the  wife  before  the  marriage, 
it  U  sought  to  charge  the  separate  estate  of  the  wife,  the 
Court  will  allow  the  pleadings  to  be  amended  by  inserting  a 
cbim  against  it.  A  new  and  independent  claim  cannot  be 
introduced  into  a  statement  of  claim  without  amending  the 
writ  of  summons.  Moore  v.  Altcell  (XV.  54),  followed. 
Morris  r.  Cbanwrll      -  •  B.  D.  XVI.  32 

21, Writ  of  summons — Motion  moveable  by  solicitor — 0. 

Llll.y  r.  6.]  Leave  to  amend  a  writ  was  gives;  such  a 
motion  is  properly  moveable  by  a  solicitor.  Wbsthrad  r. 
Magre B.   D.    XII.   M.   186. 

Cnaim XVI.  103 

See  Pbacticb— Claim.    5. 

^Notice  of  motion  to  remit    -  -  -    XXIV.  97 

See  Kkmittino  Action  to  Civil  Bill  Court.    67, 

Striking  out  premises  in  action  for  recovery  of  land 

[XV.  ilf.  23 
See  Lahdlord  and  Tenant  ~  Ejectment  —  Non-pat- 
MENT  of  Rent.    1. 

• Writ  spedally  endorsed— Statement  of  claim 

[XXVII.  M.  622 

Set  Practice— Writ  sfeciallt  indorsed.    6. 


FBACTIGBlTCSlnce  the  Judicatare  Acts)— APPBAIi. 

1. BeaJth  of  respondent — Revivor  of  action — Appellant 

neglecting  to  proceed — 0.  XVII.,  r.  8.]  In  an  action  for 
specific  performance  the  plaintiff  appealed  from  a  judgment 
dismissing  the  action  with  costs,  and  after  the  notice  of  api)eal 
was  served  the  defendant  died.  The  plaintiff  not  having  taken 
any  steps,  the  heir  and  personal  representative  of  the  deceased 
defendant  revived  the  action.  The  plaintiff  did  not  proceed 
with  the  appeal,  and  the  new  defendants  applied  to  the  Court 
of  Appeal  to  direct  the  plaintiff  to  do  so,  and  in  default  that  the 
appeal  be  dismissed : — Heldj  that  tlie  proper  course  for  the  new 
defendants  would  have  been  to  have  given  the  order  reviving 
the  action  to  the  Registrar,  and  that  then  the  appeal  would  hare 
been  listed  in  its  turn.    Nolan  v.  The  Marquis  of  Drooheda 

[C.   A.   XXVII.   84 

2. Extension  of  time  for—0.  LVIII.y  r.  11.]    The  Court 

granted  an  extension  of  time  for  appealing  where  the  order 
appealed  against  had  by  inadvertence  been  made  up  too  soon. 
He  Connolly's  Trusts    -  -  -    O.  A.  XV.  M.  617 

3. Interpleader  issue — Reference  to  County  Court — Con- 
sent order — Jurisdiction.]  On  an  interpleader  sunmions  the 
Judge,  by  consent  of  the  iMurties,  ordered  the  issue  to  be  tried  in 
the  Coimty  Court,  directing  that  a  civil  bill  process  be  issued  by 
the  claimant  against  the  plaintiff  as  defendant,  the  question 
on  such  civil  bill  to  be  whether  the  goods  and  chattels  seized  by 
the  sheriff  were  the  i>roperty  of  the  claimant  or  not: — Held, 
tlmt  no  ap];)eal  lay  from  the  decision  of  the  County  Court  Judge. 
Carew  v.  Hanly  -  -  -  .       B.  D.  XXIV.  33 

4. Interlocutory  order — O.  O.,  Jan,  Zrd,  1878 — Judicature 

Aety  1877,  **.  24,  25—0.  LVIII.]  Orders  depending  for  their 
validity  upon  an  interlocutory  order  made  before  the  Judi- 
cature Act  came  into  oi)eration  could  not  be  the  subject  of  an 
appeal    Johnston  v.  Edge  -         G.  A.  XII.  M.  109 

6. New  evidence  on  appeal.]       A  parly  will  not  be 

allowed  to  give  fresh  evidence  on  an  appeal  from  the  Land 
Commission  Court,  save  on  special  ground;  but  fresh  docu- 
ments of  title,  a  map,  and  the  affidavit  of  the  surveyor,  will 
be  admitted.      Stack  v.  Lord  Muskerry 

[C.  A.  XXVI.  118 

6. Notice  of  appeal  from  order  granting  ncto  trial — 

Rules,  June,  1891,  O.  LVIII.,  rr.  3,  ^5— Costs.]  Judgment 
on  motion  for  a  new  trial  is  a  final  judgment  within  the  meaning 
of  O.  LVIII.,  rr.  3,  15,  and  the  time  for  appealing  is  twelve 
months  from  the  date  of  the  order.    Hunter  v.  HaNnay 

[G.  A.  XXVI.  129 

7. Order  of  Judge  in  C hamber— Judicature  Act,  s.  54.] 

A  party  desiring  to  appeal  from  an  order  made  by  the  Judge 
in  Chambers,  on  a  summons,  should  move  in  Court  on  notice  to 
discharge  the  order.  Holloway  v.  Cheston  (19  Ch.  D.  516), 
followed,    /n  re  Clover  Hill  Estate      -      V.C.  XVIII.  61 

8.  — ^—  Order  of  Judge  sitting  during  circuit  —  Court  of 
Appeal — ^Enlargement  of  time  for  appealing — Judicature  Act, 
ss.  45,  54—0.  LVII.,  r.  6—0.  LVIII.,  r.  1^-0.  LX.,  rr.  1,  7— 
O.  VI.  {April,  1878).]  An  appeal  from  an  order  made  by  a 
Judge  sitting  in  Dublin  during  circuit,  to  hear  motions  in 
Court  for  the  Divisions  of  the  High  Court  of  Justice,  must 
be  taken  to  the  Court  of  Appeal,  and  not  to  the  Divisional 
Court.  When  an  appeal  has  been  wrongly  taken  to  the 
Divisional  Court,  it  is  not  empowered,  under  O.  LVIL,  r.  6, 
to  enlarge  the  time  limited  for  appealing.    Nugent  v.  Bond 

[B.  D.  XIV.  40 

9. Order  of  Vacation  Judge — Jurisdiction  of  Vacation 

Judge — O.  LX.,  rr.  6,  7 — Judicature  Act,  ss.  24,  44,  54.]  An 
appeal  from  an  order  made  by  a  Vacation  Judge  sitting  in 
Court  lies,  in  the  first  instance,  to  the  Court  of  Appeal,  and 
not  to  the  Divisional  Court.  Semble,  an  application,  by 
way  of  appeal,  to  discharge  or  vary  an  order  made  by  a 
Vacation  Judge  sitting  in  Chambers  lies,  in  the  first  instance, 
to  a  Divisional  Court,  or  to  the  Judge  sitting  in  Court,  unless 
by  special  leave  imder  Section  54  of  the  Judicature  Act. 
Nugent  v.  Bond  (XIV.,  40),  considered.  Cassidy  r.  Cinna- 
MOND B.  D.  XV.  2 
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10. Reference   of  account  to  Master — Consent — Setting 

aside  award — C.  L.  P.  A.  Act,  1856,  s.  t,}  Where  an  action  iu- 
volvins  a  question  of  aoootints  is  referred  to  the  Master  to 
take  the  accx>unt,  the  Master  is  not  in  the  jxwition .  of  an 
arbitrator  so  as  to  render  his  award  final  and  conclusive, 
notwithstanding  that  the  reference  is  by  consent.  But, 
althoufifh  his  decision  is  open  to  review  by  the  Court,  it  will 
not  be  set  aside  unless  a  case  of  gross  mistake  leading  to  a 
miscarriaKe  of  justice  is  established;  and  where  the  question 
is  one  solely  as  to  the  weight  of  evidence,  the  Court  will 
not  disturb  his  finding.    Kkatinob  v,   Mobbis 

[C.  A.  XX.  31 


11- Time—Interlocutory  order— Leave  to  sign  final  judg- 
ment—0,  XIII.,  r.  1—0.  LVIII,^  r.  11.]  In  an  action  for 
costs,  an  order  was  made,  on  a  motion  for  final  judgment, 
that  the  bill  should  be  referred  to  the  Taxing  Master  for 
taxation,  and  that  final  judgment  should  be  marked  upon 
the  sum  taxed: — JSTeW,  that  an  appeal  from  this  order, 
which  was  not  taken  within  21  days,  was  late.  Noble  r. 
Anthony       -  -  -  -  C.  A.  XV.  Jf.  310 

12« Time  for  lodging  notice  of  ioilh  oMccr— Judicature 

Act,  s,  57—0,  LVIL,  r,  (y-0.  LVIII.,  rr,  2,  4,  11.]  Notice 
of  appeal  from  an  interlocutory  order  made  on  the  7th  Novem- 
ber was  given  on  the  21st  November  for  the  26th  November, 
but  the  appeal  was  not  set  down,  nor  were  the  necessary 
documents  lodged  with  the  proper  officer  until  the  27th 
November.  The  appeal  having  come  on  to  be  heard  on  the 
16th  Becemher :— Held,  that  the  appeal,  not  havmg  been 
set  down  till  after  the  day  for  which  notice  was  given,  must 
be  dismissed,  even  though  the  time  for  appealing  had  not  ex- 
pired when  the  appeal  was  set  down,  and  though  from  the 
manner  in  which  the  Court  of  Appeal  was  constituted,  the 
appeal  could  not  have  been  heard  until  the  day  on  which  it 
actually  came  before  the  Court  An  application  to  extend  the 
time  for  appeal  was  refused.      Maceen  v.  Murphy 

[C.  A.  XIII.   22 

13.- jfQ    the    House    of    Lords  —  Application    to    stay 

execution  for  costs  pending  appeal— O,  LVIII.,  r.  17.]  L. 
applied  to  the  Court  of  Appeal  for  an  order  tliat  execution, 
or  any  proceedings  for  the  recovery  of  costs  under  an  order 
of  the  Court  of  Appeal,  should  be  stayed  pending  an  appeal 
to  the  House  of  Lords,  L.  undertaking  to  lodge  in  Court 
the  amount  of  taxed  costs  payable  under  the  order.  L.  liad 
paid  the  amount  of  the  costs  to  the  sheriff  under  protest 
before  the  motion,  who  retained  the  same,  as  he  had  been 
served  with  a  cautionary  uotioe:— Held,  that  the  sheriff 
should  pay  over  the  amount  received  to  the  defendant's 
solicitor  on  his  giving  an  undertaking  to  repay  the  same  if 
the  appeal  to  the  House  of  Lords  should  prove  successful. 
Lkahy  v.  Glover    -  .  C,  A.  XXVII.  49 

^*' ^0  the  House  of  Lords  —  Security  for  e^sts— recogni- 
sance—Standing  order  IF.]  AppUcants  not  having  entered 
a  recognisance  in  person  as  required  by  Standing  Order  IV.,  of 
the  House  of  Lords,  but  merely  by  sureties:— ffr/d,  tliat  the 
appeal  should  stand  dismissed  without  prejudice  to  the  appli- 
cants presenting  a  new  appeal  within  the  time  limited  by  Stand- 
lug  Order  I.      Cowry  v.  Clanbicardk 

[H.    Ii.   XXVII.   M.    169 


-Discretionary  order   staying   execution 
See  Practice— Execution.    11. 


XXII.    60 


To  House  of  Lords— Remitting  Motion    -  XX.  57 

Sec  Remitting  Action  to  Civil  Bill  Court.    152. 

PBACTICE— APPEABANCE. 

^* Computation  of  time — Action  for  recovery  of  land  on 

non-payment  of  rent— Ten  days— Sunday— O,  /.,  r.  2a— 
App,  A.,  part  I.,  form  2a— Landlord  and  Tenant  Act,  1860, 
«•  60— C.  L,  P.  Act,  1853,  s.  232,]  In  an  action  to  recover 
land  for  non-payment  of  rent,  the  writ  of  summons  was  served 


PRAOTIOB   (Since   the   Jndlcatnre   Acts)-APFEAEF 
ANOE-conUnued. 

on  January  8th,  and  the  appearance  entered  on  January  20tk 
The  Exchequer  Division  refused  to  set  aside  the  appearance. 
The  Court  of  Appeal  set  it  aside,  Sunday  being  included  in  the 
ten  days  limited  for  appearance.    Dunn  v.  Kelly 

[B.  D.  XV.  »0;  C.  A.  XV.  Jf.  232 

2. Computation  of  time  for  entering — 0,  XII,,  r.  7— 

App,  A.  part  1,  form  No,  1.]  In  the  time  allowed  for  enter- 
ing an  appearance  the  day  of  service  is  included.  Bessboeough 
V.  Howard E.  D.  XII.  148 

3» Computation  of  time — Action    for  recovery  of  land 

on  non-payment  of  rent— Ten  days— Sunday— O.  /.,  r.  2o— 
App,  A,,  part  1,  form  Zor-O.  LYII,,  r,  Z— Landlord  and 
Tenant  Act,  1860,  s,  60— C.  L.  P,  Act,  1853,  *.  232.3  A  writ 
of  summons  to  recover  land  for  non-payment  of  lent  was  served 
on  December  3rd,  and  appearance  entered  on  December  14th. 
The  Common  Pleas  Division  set  aside  the  appearance,  aa  Sunday 
should  have  Ijeen  included  in  the  computation  of  ten  days. 
The  Court  of  Appeal  dismissed  an  appeal  for  this  decision. 
Keating  v.  Collins  -  -  C.  A.  XV.  m.  138 

*• Married  woman,!    Where  an  ai)pearance  has  been 

entered  by  a  married  woman  in  her  own  name  through  a 
solicitor,  instead  of  appearing  by  her  husband  or  next  friend, 
the  appearance  was  set  aside,  though  she  alone  had  been  named 
as  a  defendant,  and  served  with  tl»  writ  of  summons.  Dauxt 
r.  CONEWAY  .  -        C.  p.  D.  XV.  48 


-Amendment 

See  Practice— Amendment.    4. 


XXIV.  M,  70 


By  Partners  ....  XII.  70 

See  Practice— Writ  Specially  Indorsed.    16. 

Default 

Sec  Practice— Default.      1—3. 

Remitting  Motion. 

See  Remitting    Action   to    Civil  Bill   Court.    21. 
22,   71. 

Writ  with  residence  of  defendants  omitted 

[XII.  M,  134 
See  Practice— Writ  of  Summons.    1. 

PBACTICE— ATTACHMENT. 

!• Injunction^ Notice  — Service— O,    XLIIL,    r.    2.] 

Notice  of  motion  for  an  attachment  for  bteachi  of  an  injunc- 
tion may  be  served  like  any  other  notice  of  motion.  It  is  not 
necessary,  before  applying  for  an  attachment  to  issue  against 
a  defendant  for  breach  of  an  injunction,  that  the  writ  of  in- 
junction should  issue  or  be  served,  when  the  defendant  has 
been  served  with  notice  of  the  order  granting  the  injunction. 
Mining  Co.  of  Ireland  v.  Delany       -       V.  C.  XXI.  49 

2. Service— Indorsement.]    A  motion  for  attachment  of  a 

party  for  disobeying  an  order  of  the  Court  will  not  be  granted 
unless  the  order  has  been  served  personally  on  him,  and  con- 
tains an  indorsement  to  the  effect  that  if  he  does  not  comply 
with  the  order  he  will  be  attached      Molony  v.  Muicahy 

[B.  XV.  J^.  838 

^* 0,  XLI.,  r.  4.]  Wliere  upon  an  application  to  at- 
tach a  defendant  for  ncm-compliance  with  an  older  made  by 
the  Master  requiring  the  defendant  to  file  aoooonts  within  a 
stated  time,  it  appeared  that  the  defendant  had  not  been 
served  by  the  phiintiff  with  a  copy  of  the  Master's  order  in- 
dorsed as  directed  by  O.  XLI.,  r.  4:  the  Court  made  no  rule 
on  the  motion,  but  without  prejudice  to  any  further  proceed- 
ings that  might  be  necessary.  Wallace  v.  Graham  (11  L.  R. 
Ir.  369),  not  followed.    Prior  v.  Johnston. 

[a.  B.  D.  XXVII.  108 

jrporate   body XXII.   88 

See  Town  Commissioners.    3.   £    V-v  /^  i^  I  .^ 
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PBACTIOB  (Since  the  Jadioature  Act8)-BAIIi  IN 
3KROU— Lodging  money  in  lieu  of  bail — C.  L.  P,  Act,  1863, 
lec.  \12--Judicature  Act,  1877,  «.  28  (11).]  Leave  waa  given 
to  lodge  money  in  Court,  being  twice  the  amount  of  the  defend- 
iuit*8  taxed  oosts,  in  lieu  of  bail  in  error,  with  a  view  to  appeal, 
notice  of  which  had  been  served.    Todd  v,  Trats 

[O.  P.  D.  XII.  J/.  74 

PBACTIOB— CASE  STATED— Co«r<  of  Appeal— night 
to  heffinSi  The  jwrty  who  has  obtained  a  decree  is  the  proper 
party  to  begin  on  a  case  stated  for  the  Court  of  Appeal.  Len- 
Diirn  r.   Dhazlky  -  -  •  C.  A.  ZIXI.   lU 

PBACTICE— CEBTIOBABI. 

1. County  Court— Beversal  of  diamits  on  the  merits— 

27  &  28  Vic,,  e.  99,  «.  3,  9,  48.]  Where  a  County  Court  Judge 
dwmiases  a  civil  bill  on  the  merits,  and  the  Judge  of  Assise, 
on  appeal,  reverses  the  dismiss  and  gives  a  decree  exceeding 
£20,  the  Court  will  remove  the  decree  by  certiorari  under  27 
ft  28  Vic,  c  99.  B.  9.      FlTN^  r.  Lbsh.^   ^   ^^^^   ^^ 

2. County  Court  decree  on  land  claim — 27  &  28   Ftc, 

r.  99,  *.  9—"  Judgment  "—Landlord  and  Tenant  {Ireland)  Act, 
1870,  s,  23.]  A  decree  of  the  County  Court  Judge  on  a  land 
claim  is  a  "  judgment "  within  section  9  of  27  &  28  Vic,  c.  99, 
and  as  such  can  be  removed  into  the  Superior  Court  on 
ctrtiorari,  Gbacet  v.  Habbison;  M*Vbigh  v.  Habbison; 
M'KiTTBBiCK  r.  Habrison;   Moobb  v.    Mowbbay 

[C.  P.  D.  XV.  M.  117 

3 Equity  ciril  bill  decree— No  return  of  nulla  bonar- 

27  &  28  Vic,  e.  99,  *.  9— County  Court  Rulet^  O,  XXIX., 
r.  238.]  Where  an  Equity  civil  bill  decree,  for  the  payment  of 
a  sum  of  money,  was  obtained  against  a  defendant,  and  re- 
mained unpaid,  and  it  waa  proved  that  the  defendant  had  no 
Roods  that  could  be  seized  under  a  decree  of  the  County  Court, 
but  had  a  farm  which  he  was  proceeding  to  %e\\'.Seld 
(hesitante),  that  the  decree  could  be  removed  into  the  Chancery 
Division  by  certiorari^  under  27  &  28  Vic.,  c.  99,  s.  9,  and 
that  it  waa  not  necessary  to  obtain  a  return  of  nulla  bona  to 
the  decree.       Clabdb  v.  Tobbkns     -      Vac.  J,  XIII.  169 

4. nemoving  decree  into  Superior  Court— Remitted  action 

—Costs.]  A  motion  for  a  writ  of  certiorari,  to  remove  a  decree 
in  a  remitted  action  into  the  Superior  Courts  was  granted, 
with  £2  28.  costs.    Fbb  r.  Hall       Q.  B.  D.  XII.  Jf.  242 

PBACTICB'CHAUBEBS. 

1. Chancery  Division — Administration  action — Motion  to 

ix  mode  of  trial— Evidence  of  value — AMdavit-YWik  voce 
eridenee.]  Evidence  of  the  value  of  property  in  an  action  in 
which  the  administration  of  an  estate  is  sought  is  not  a  matter 
for  the  hearing  of  the  action,  but  in  settling  the  accounts  in 
Chambers.    Oswald  r.  Skipton         -  -      V.  C.  XV.  61 

2. Common  Pleas  Division— Rule  of  Court  ^Consent  for 

judgment^Costs  of  counsel— 0,  LIII,,  r.  6.]  A  motion  td 
make  a  consent  a  rule  of  Court  is  movable  in  Chambers,  but 
iR  not  one  fit  for  the  attendance  of  counsel  under  O.  LIIL,  r.  6, 
but  this  rule  will  not  be  applied  to  any  motion  which  under 
practice  before  the  Judicature  Act  would  have  been  moved  by 
counseL    Whitson  v,  Cabbigov     -       C.  P.  D.  XII.  Af.  86 

3. Exchequer  Divisions-Extension  of  time   to   plead— 

Action  in  another  Division  — Judicature  Act,  ss.  36,  44  — 
0.  LI  1 1,,  r.  8.]  A  Judge  of  the  Exchequer  Division  made  an 
order  for  an  extension  of  time  for  pleading  under  O.  LIII., 
r.  8,  in  an  action  in  the  Common  Pleas  Division.  Kichabdson  v. 
Mahon  -  -  -  .       E.  D.  XII.  il/.  23 

PBACTICE--CI4AIIC. 

1. Delivery  of  more  than  six  weeks  after  appearance— 

0.  XX.,  r.  1—0.  XXV 111. y  r.  1.]  Where  a  defendant  has 
appeared  and  luis  not  dispensed  with  the  delivery  of  a  state- 
ment of  daim,  the  plaintiff  may  deliver  a  statement  of  claim 
at  any  time  before  the  defendant  has  moved  to  dismiss  the 
action  for  want  of  prosecution.      O'Connell  »;•  O'Connell 

[E.  D.  Xv.  4 


PRACTICE  (Sinoe  the  Jodioataxe  Acta)-CLAIlC-eofli. 

2. Embarrassing— Prolixity^Mattcrs  of  evidence— Docu- 
ments—Libel— Judicature  Act,  sch.  r.  23.]  Objections  were 
sustained  to  a  statement  of  claim  as  embarrassing,  on  the 
grounds  of  prolixity,  and  stating  the  evidence  by  whioh  the 
material  facts  were  to  be  proved,  in  contravention  of  the 
Judicature  Act,  sch.  r.  23.  Cbawfobd  v.  The  Bbitisr 
Medical  Association  -  -  d.  B.  D.  XV.  86 

3. Embarrassing— Divergence  between  writ  and  claim  as 

to  causes  of  actionr— Judicature  Act,  sch.  r.  23—0.  LIX.]  A 
statement  of  claim  in  an  action  for  trespass  alleged  that 
"the  defendant  iiersonally  commanded,  conducted,  and 
assisted  at  said  trespass  hereinbefore  described,  and  threat- 
ened the  wife  of  the  plaintiff,  and  pointed  a  loaded  gun  at 
her  and  fired  same  over  her  head,  whereby  she  was  so 
frightened  that  she  fainted,  and  was  for  a  long  time  seriously 
imwell  and  unable  to  attend  to  any  of  her  ordinary  avoca- 
tions :  "—Held,  that  this  averment,  although  not  actually 
embarrassing,  should  be  struck  out,  the  Court  having  power 
to  set  it  aside,  under  O.  LIX.,  as  not  complying  with  the 
established  practice  of  the  Court  in  pleading.  According 
to  the  system  of  pleading  established  in  Ireland  under  the 
Judicature  Act,  the  "material  facts'*  which  alone  should 
h&  stated  under  schedule  rule  23  in  a  pleading  are: 
(1)  Facts  which  constitute  the  cause  of  action,  (2)  damages 
to  which  the  plaintiff  is  entitled,  and  (3)  facts  which  consti- 
tute special  damage.  Any  other  facts  than  these,  even 
though  they  may  be  necessary  to  prove  the  cause  of  action, 
or  are  admissible  in  aggravation  of  damages,  should  not 
be  stated.  Millington  v.  Loring  (6  Q.  B.  D.  190).  applied. 
Lacet  f.  Kendal         -  -         -         E.  D.  XVII.  112 

4. Form  of,  in  action  for  recovery  of  land — Setting  out 

facts  relied  on— Judicature  Act,  1877,  «.  67,  scK  rr.  23,  24— 
O.  XV III.,  r.  Br— Rules  of  Court,  app.  C.  Forms  13,  16,  17. ]• 
A  statement  of  daim  in  an  action  for  recovery  of  land  which 
followed  the  form  of  smnmons  and  plaint  in  ejectment  on 
the  title  under  the  C.L.P.  Act,  1853,  was  set  aside  because 
it  did  not  state  the  facts  upon  which  the  plaintiff  relied, 
but  only  the  relief  which  he  sought.    Sblchon  v.  Cawlet 

[E.  D.  XII.  46 

6. Irregularity — Amendment — O.    XXVI.,    r.    1.]    The 

plaintiff  in  an  action  to  recover  land  for  non-payment  of 
rent,  liaving  delivered  a  statement  of  claim  for  a  larger  sum 
than  was  claimed  by  the  writ  of  summons,  and  for  mesne 
rates  which  had  not  been  included  therein: — Held,  that 
the  statement  of  claim  was  irregular,  and  should  be  amended. 
Cbosthwaite  r.  Smith         -         •         ^  B.  D.  XVI.  103 

8. Notice  in  lieu  of,  not  Med — Pleading,  what  con- 
stitutes—  Setting  aside  judgment  —  Judicature  Act,  s.  3  — 
0.  XV III.,  rr.  22,  23—0.  XX.,  rr.  1, 2—0.  XL.,  r.  ^—0.  LXV.\ 
The  notice  which  a  plaintiff  may  deliver  as  his  statement  of 
claim  under  O.  XX.,  r.  2,  in  an  action  on  a  specially  indorsed 
writ,  must  be  filed  before  entering  judgment  by  default  of 
pleading.      Flood  v.  Macdonnbll      -      Q.  B.  D.  XIV.  38 

7. Notice  in  lieu  of — Action  for  seduction — 0.  XX.,  r.  2.] 

In  an  action  for  seduction  the  plaintiff  served  a  notice  to  the 
effect  that  the  claim  appeared  by  the  indorsement  Ufxm  the 
writ.  This  notice  was  set  aside,  as  the  cause  of  action  could 
not  be  made  the  subject  of  a  special  indorsement  M'Kbown 
V.  HuTCHiNS        -  -  -  a.  B.  D.  XV.  M.  810 

8. Substitution  of  service — Fictitious  address  for*  service 

— O.  XI.,  r.  1— Judicature  Act,  sch.  r.  15.]  After  service  of  a 
writ  of  summons,  the  defendant  entered  an  appearance,  giving 
an  address  at  which,  on  subsequently  proceeding  to  serve  a 
statement  of  claim,  it  was  found  he  did  not  reside,  the  house 
being  unoccupied.  It  was  stated  that  he  had  gone  to  America, 
but  that  his  wife,  residing  in  Dublin,  was  in  communication 
with  him.  On  motion  to  set  aside  the  appearance,  or  for  leave 
to  substitute  service  of  the  statement  of  claim :  Leave  to  sub- 
stitute service  was  given  by  posting  a  copy  of  the  statement  of 
claim  on  the  unoccupied  house,  and  serving  the  wife  in  person. 
City  and  Countt  Building  .Society  v.  Hayes 

[B.  D. 
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PBA.GTICB  (Since  the  Jadioature  Acts)-OIiAIM-€<m. 

0. Uneertainr— Detinue— Description    of    eJuUtels.]    The 

first  count,  in  trover,  of  a  summons  and  plaint  described  the 
Roods  as  "  certain  blocks  of  marble,"  and  the  second  count, 
in  detinue,  described  them  as  "the  goods  in  the  first  count 
mentioned."  A  motion  to  set  aside  the  second  count  for 
uncertainty,  waa  granted,  with  costs,  with  leave  to  amend  by 
describing  the  goods  more  particularly.  -^»*^'"J!l_^?f  ^^^ 
Harbour    Oommibmonbrs         -  -    B.  D.  XII.  M.  08 

Amendment. 

See  Practice— Amendment.    10-15. 
Disclosing  no  cause  of  action  -        XXVII.  Jf .  486 

See  Action.    3- 

PBACTICE— CONSBNT. 

1. An  action  by  a  solicitor  for  libel  was  stayed  on  pay- 
ment of  coats  and  an  apology,  and  a  consent  thereto  was  made 
a;  nile  of  Court.      M*Cann  v.  Mathews 

[E.  D.  XXVII.  Jf.  199 

2. Action  for  recovery  of  land—Sii^natureJ]    A  consent 

cannot  be  made  a  rule  of  Court  in  an  action  for  recovenr  of 
land,  unless  signed  by  the  parties  themselves,  or  their  solicitors 
when  directly  authorised  to  do  so,  and  an  indorsement  to  that 
effect  on  the  consent  is  necessarj-.    O'Hara  r.  Whitestonb 

[C.  P.  D.  XVII.  109 

PBAOTIOB— OONTINiriNG  PBOOEBDINGS— Dca/A 

of  sole  plainti/f— Judgment  less  than  six  years  old— Adminis- 
trator—0.  XLI,,  r.  19—0.  XLIX.^  r.  4.]  An  order  to  con- 
tinue proceedings  in  the  name  of  the  administrator  of  the 
deceased  sole  plaintiff  was  made.    Hamilton  v.  Hamilton 

[V.  C.  XII.  ilf.  161 

PBAOTIOB— COSTS. 

1. Action  at  to  he  tried  in  Superior  Courts— Trespass 

quare  olausum  {regii— Question  of  title— CertiAcaie.]  Tlic 
Court  refused  to  give  a  certificate  that  an  action  between  two 
neighbouring  small  farmers  for  obstruction  of  water  was  a  fit 
one  to  be  tried  in  the  Superior  Courts,  but  gave  one  that  the 
plaintiff  was  justified  in  asserting  her  claim,  and  that  the 
defendant  was  wrong.  (By  Palles,  C.B.)  Tooher  v. 
Clements         -         -         -  E.  B.  XII.  If.  243 

2. Action  for  rent — Amount  due  under  £20 — 50  &  51 

Fw.,  c  33,  «.  5.]  When  the  order  of  the  Land  Commission 
fixing  a  fair  rent  reduces  the  amount  due  below  the  sum  of  £20, 
the  plaintiff  in  an  action  for  rent  contmenced  in  the  Superior 
Courts  is  nob  entitled  to  the  costs  of  a  writ,  issued  x>ending  the 
hearing  of  the  application  to  fix  the  fair  rent,  for  an  amount 
over  £20.    Conner  r.  Lyons     -  -  B.  D.  XXVII.  136 

3. Action  for  slander— Judgment  entered  for  defendant 

— Defendant  deprived  of  costs — Motion  to  vary  Judge*s  order 
— Discretion— Judicature  Act,  s,  53.]  In  an  action  claiming 
damages  for  slander,  when  the  defendant  set  up  a  plea  of  privi- 
lege, practically  tantanlount  to  a  justification,  which  he  was 
unable  to  substantiate  at  the  trial,  and  the  jury  found  a  verdict 
for  the  plaintiff  for  the  sum  of  10^.  lodged  in  Court,  the  Judge 
entered  judgment  for  the  defendant,  and  certified  that  he  was 
not  to  be  entitled  to  costs: — Held,  that  the  Court  would  not 
interfere  with  the  discretion  exercised  by  the  trial  Judge,  on  a 
consideration  of  all  the  facts  and  circumstances  of  the  case 
disclosed  in  the  evidence  before  him,  on  which  he  was  in  a 
position  to  form  a  better  opinion.    Kearnet  v.  Hannon 

[C.    P.    XVI.    66 

4. Action  referred  to  County  Court — Matters  of  mere 

account — Scale  of  taxation— C,  L,  P.  A,  Act,  1856,  s.  6.] 
Where  a  case,  being  matter  of  mere  account,  is  referred  under 
B.  6  of  the  C.  L.  P.  A  Act,  1856,  for  trial  before  the  County 
Court  Judge,  and  the  order  directs  that  "the  costs  of  this 
application  and  of  the  said  inquiry  be  costs  in  the  cause,"  the 
plaintiff's  costs  of  the  inquiry  in  the  County  Court  are  to  be 
taxed  \xpon  the  High  Court  scale.  Wheatcroft  v.  Foster  (1 
E.  B.  k  E.  737),  couBidered.      Doran  v.  Clarke 

[B.  D.  XXIV.  34 


PBAOTIOB  (Since  the  Judicature  AKM—003TB-ecmH$mi. 

6. Application  to  varyJ]    Any  application  to  vary  an 

order  as  regards  costs  must  be  on  summons.  Dublin,  Wick- 
LOW,  AND  Wexford  Railway  Co.,  ex  parte  Scallon 

B.  XXVI.  If.  824 

6. Certificate  for  half  costs — Action  for  sum  over  £50— 

Complication  of  facts— C,  L,  P.  A.  Act,  1856,  «.  97.]  Where 
in  an  action  for  work  and  labour  the  sum  sued  for  exceeded 
the  jurisdiction  of  the  County  Court,  but  was  reduced  to  an 
amount  capable  of  being  recovered  in  that  Court  by  a  finding 
on  a  defence,  the  evidence  given  in  support  of  which  was  of  a 
complicated  nature: — Held,  that  the  action  was  one  fit  to  be 
tried  in  the  Superior  Court,  and  that  a  certificate  under  s.  97 
of  the  C.  L.  P.  A.  Act,  1856,  should  be  granted.  Booan  r. 
Edmondson  -  -  -  -      C.  P.  D.  XII.  88 

7 C.  L,  P.  Act,  1853y  s.  133.]    The  Court  has  power, 

under  section  133  of  the  C.  L.  P.  Aot,  1853,  to  give  the  costs  of 
an  order  made  for  the  transfer  of  public  stocks  or  shares  under 
that  section,  and  of  the  order  for  attachment  of  the  same  under 
seo.  132  of  the  Act.    Massbrene  r.  Boche 

[a.  B.  D.  XXI.  82 

8» Counsel's    fee    for    appearing    to    eross-9ummon$.\ 

Where  an  originating  and  cross-summons  have  been  heard,  and 
adjudicated  upon,  the  successful  party  is  entitled  to  the  co^ta 
of  both,   counsel's  fees   being  measured  accordingly.     Frra- 

GERALD  V.  FitZOER.\LD     -  •  -  -     B.  XIII.  60 

0» Counter-claim  and  set-off  ^Judicature  Act,  sehed.  r.  72, 

—C,  L,  P.  Act,  1853,  M.  40.  243-C.  L.  P,  A.  Act,  1856,  *.  9^7 
—Judge's  eertiflecUe,]  A  counter-claim,  when  pleaded  under 
sched.  r.  22  of  the  Judicature  Act,  is  essentially  different  from 
a  set-off  under  the  C.  L.  P.  Act,  1853.  The  hitter  is  a  defence 
to  the  action  and  a  plea  in  bar ;  the  former  operates  as  a  cron- 
action,  so  that  if  a  plaintiff  abandons  his  cJaim,  or  fails  in 
proving  it,  the  defendant  may  obtain  judgment  on  his  counter* 
claim.  Where  the  plaintiff  established  his  claim  for  a  sum 
exceeding  £20,  and  the  defendant  proved  a  counter-claim 
su£Scient  to  reduce  it  below  that  sum,  both  parties  residin^r 
within  the  same.  Civil  Bill  jurisdiction  t—fl'cZd,  that  the 
plaintiff  waa  entitled  to  his  full  costs,  and  was  not  deprived  of 
them  by  sec.  97  of  the  C.  L.  P.  A.  Act,  1856;  for  that,  the 
matter  having  been  pleaded  exclusively  as  a  counter-claim,  the 
plaintiff  had  recovered  a  sum  exceeding  £20,  although,  if  the 
same  fa^ts  had  been  pleaded  as  a  set-off,  under  sec.  40  of  the 
C.  L.  P.  Act.  1853,  he  would  only  have  been  held  to  have 
recovered  the  balance.  Hannan  v.  LafFan  (XV.  32),  foUowed. 
The  words  "and  costs,"  when  added  to  the  Judge's  certifi- 
cate, do  not  amount  to  an  adjudication  that  the  party  is  en- 
titled to  costs,  but  mean  simply  such  costs  as  the  law  allows. 
Whether  the  party  is  entitled  to  costs  or  not  is  a  question  to 
be  decided  by  the  Taxing  Master.      Ryan  v.  Fraser 

[B.  D.  XVIII.  21 
[This  was  reversed  on  appeal,  16  L.  R.  Jr.  253l 

10. Deprival  for  special  cause— Discretionary  power  of 

Judge  at  trial — Action  in  which  the  right  to  costs  does  not 
depend  on  the  amourU  recovered— Seduction— Position  of  the 
parties  —  Conduct  of  the  woman  —  Smallness  of  damages 
awarded — Judicature  Act,  s.  53.]  In  an  action  to  recoTer 
damages  for  the  seduction  of  the  plaintiff's  sister,  who  acted  m 
his  housekeeper  and  worked  on  his  farm,  the  jury  awarded  the 
plaintiff  £10  damages.  The  Judge  at  the  trial  made  an  order 
depriving  the  plaintiff  of  costs,  for  special  cause,  hy  leasoin  of 
the  circumstances  out  of  which  the  action  arose,  and  the  posi- 
tion of  the  parties,  and  certified,  in  effect,  that  the  plaintiff  and 
defendant  were  farmers  of  small  position ;  that  the  conduct  of 
the  woman,  who  was  35  years  of  age,  was  more  than  usuallr 
censurable,  and  that  she  was  herself  to  blame ;  that  thepUintiff 
could  not  have  expected  and  should  not  have  recovered  more 
than  £10 ;  and  that  the  action  ought  not  to  have  been  brought 
to  trial  in  the  Superior  Court,  but  in  the  County  Court*  to 
which  the  defendant's  solicitor  had  aeked  to  let  it  be  remitted. 
On  an  application  by  the  plaintiff  to  review  the  order  as  to 
GOBiB :— Held,  by  the  Queen's  Bench  Diviaion,  (1)  That,  under 
the  Judicature  Act,  seo.  53,  the  Judge  at  the  trial  was  invested 
with  a  discretionary  jurisdiction  to  deprive  the  pbwntiff  of  the 
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PBAOTIOE  (Sinoe  the  Judioattire  Acts) -C08TS— oM/Znua/. 
right  to  recover  any  oosts,  for  speoial  cause ;  (2)  That  taking 
into  consideration  the  personal  merits  and  conduct  of  the 
parties,  accompanied  by  the  award  of  only  £10  damages,  the 
exerriiiie  of  the  Judge's  discretion  should  not  be  interfered  with. 
(Johnaon,  J.,  diss.)  Per  Johnson,  J. :  No  special  cause,  within 
tho  meaning  of  seo.  53>  was  shown,  justifying  the  plaintiEf's 
deprival  of  all  costs  in  the  action  ;  and  it  would  be  an  tmtenable 
principle  that  a  plaintiff,  who  in  an  aotion  for  seduction,  or  in 
other  actions  for  unliquidated  damages,  recovers  only  an  amount 
within  the  jurisdiction  of  the  County  CJourt,  should  on  that 
account  be  deprived  of  oosts.  The  Court  of  Appeal  reversed 
the  Queen's  Bench  Division.      Wilson  r.  M'Mains 

[Q.  B.  D.  XXI.  9;  C.  A.  XXI.  M.  73 

11. Extension   of   time   for   pleading  —  Surety  —  ItuleSy 

June^  1891,  0.  LZV.^  rr.  13,  16.]  In  an  action  bnn'ght 
ai^inst  a  surety  on  the  bond  of  a  contractor,  who  had  been 
found  a  lunatic,  and  money  due  to  whom  was  lodged  in  Court  in 
tho  lunacy  matter,  the  defendant's  application  for  extending  the 
time  to  enter  a  defence  was  granted  with  costs  of  counsel. 
Tracet  r.  MacCabb  -  -         B.  D.  XXVI.  U5 

IS. Piling  defence  before  motion  to  remit.}      "Where  a 

defence  is  put  in  before  a  motion  to  remit  is  brought,  the 
costs  of  Buoh  defence  must  be  borne  by  the  defendant. 
MTiFBE  r.  MuBRAT         -         -         B.  D.  XXVI.  M,  3«4 

13. Final    judgment    entered    for    £20Salf    costs— 

0,  VIIL,  rr,  2,  l—G.  L,  P.  Act,  1853,  s,  243.]  Where  a 
plaintiff,  in  a  defended  action,  recovers  in  contract  £20,  he 
isonly  entitled  to  the  costs  allowed  under  O.  VIII.,  r.  3,  1878. 
LOXG   V.    FiTZGIBBON       •  -  -  E.  D.  XXI.  13 

[This  was  affirmed  on  appeal,  20  L.  R  Ir.  15.] 

14. Oamishee — Making  absolute  conditional  order — Ap-^ 

ptaranee  by  garnishee — Order  XX F.,  rr.  1,  3.]  A  garnishee 
appearing  on  the  motion  to  make  absolute  the  conditional 
order,  and  stating  his  readiness  to  pay  tho  amount  due  by 
him,  will  not  bo  allowed  the  costs  of  his  appearance.  Thb 
Xational  Bank  r.  Fttzobrald  Q.  B.  D.  XXVII.  18 

16. Inierphader.']    Where  a  plaintiff  in  an  interpleader 

iw;iie  only  succeeded  in  establishing  his  title  to  half  the  chattels 
claimed  by  him,  the  Court  refused  to  allow  him  the  costs  of 
the  interpleader  issue  or  of  the  motion  for  costs,  allowing  him 
only  the  costs  of  the  interpleader  motion  and  poundage  fees 
in  respect  of  the  chattels  recovered  by  him.  Cummins  v. 
Kavaxagh         -  -  -  •        Q  B.  D.  XXV.  24 

16 Judgment  by  default  in  actions  of  contracts  where 

less  than  £20  recovered— Judicature  Act,  1877,  ss.  53,  71— 
r.  L,  P.  Art,  1853,  s.  243— C.  L.  P.  A.  Act,  1856,  s.  97— 
O.  XII.,  rr.  3,  S-Ilules  of  Court,  April.  1878,  0.  VIII.,  r.  2.] 
Section  53  of  the  Judicature  Act,  1877,  does  not  repeal  the 
provisions  of  the  Common  Tjaw  Procedure  (Ir.)  Act,  1853, 
sec.  243,  and  the  Amendment  Act  of  1856,  sec.  97,  which 
regulated  the  amount  of  costs  to  be  recovered  in  actions  pre- 
vious to  the  passing  of  the  Judicature  Act ;  and  these  statutes, 
M>  far  as  they  relate  to  costs,  are  still  applicable  both  in  capes 
of  defended  and  undefended  actions.      LapsIet  v.  Blbb 

[C.  A.  XIII.  174 

17. Judgment  by  default — Costs  of  motion  to  substitute 

gerriee—0.  VIII.,  n  2.]  Where  judgment  had  been  suffered 
by  defaiUt  for  £68,  and  the  costs  were  taxed  at  £11  15s., 
'A-hich  included  the  costs  of  a  motion  to  substitute 
porvice  of  the  writ  of  summons,  but  the  Master  had 
refused,  under  O.  VIII.,  r.  2,  to  allow  judgment  to  be  entered 
for  more  than  £5  ts.i—Heldy  that  the  plaintiff  was  entitled 
to  enter  judgment  for  the  full  amount  of  the  oosts  as  taxed. 
Ragkb  r.  BrcKLET  •         Q.  B.  D.  XV.  60 

18. Money   lodged   by  defendant   on  one   count   found 

sufRcient—"  Recovered  in  the  action  "—Verdict  of  £2  on  other 
rounts—C.  L.  P.  Act,  1853,  ss.  78,  126— C.  L.  P.  A.  Act,  1856, 
».  97 — Judicature  Act,  s.  53.]  Where  the  defendant  in  an 
art  ion  of  tort  in  the  High  Court  lodged  £5  in  respect  of  the 


PBACTXQB  (Sinoe  the  Judicature  Aots)-OOBTS  conthmed. 
second  count  and  traversed  the  other  counts,  and  the  jury 
found  that  the  £5  lodged  in  respect  of  the  second  count  was 
sufficient,  and  awarded  the  plaintiff  £2  damages  on  other 
counts,  and  judgment  was  entered  accordingly  x—Held 
(Porter,  M.R.,  and  Barry,  L.  J.,  diss.),  that  the  plaintiff  could 
not  add  the  £5  and  £2  together,  so  as  to  entitle  him  to  the 
general  costs  of  the  action.  Walsh  v.  Walsh  (17  Ir.  C.  L.  R. 
174),  followed.  Arlins  v.  Armstrong  (III.,  M.  465,  Ir.  R.  3, 
C.L.  373),  overruled.    Mtxbs  r.  Phelan 

[C.   A.    XXIV.   60 

19  • Money  lodged  under  order   for  security  for  costs 

upon  terms — Tender  before  action  without  plea—Aceeptancy  of 
amount  lodged— Costs  of  action^O.  XXX.,  r.  4—9  O.  O., 
1854.]  A  defendant  had  applied  for  an  order  for  security  for 
costs,  and  an  order  was  made  on  the  terms  that  he  should  pay 
into  Court  a  sum  he  admitted  to  be  due,  and  stated  he  had  ten- 
dered before  action  as  being  the  entire  amount  due.  He  accord- 
ingly  lodged  the  sum  in  Court,  and  the  plaintiff  drew  it  out  in 
full  satisfaction  i—Held,  that  the  defendant  was  entitled  to  the 
costs  of  the  action.    Wolf  v,  Walkxb       C.  P.  D.  XIV.  Ill 

20.- — Perjury."]  Costs  will  not  necessarily  follow  the 
result,  if  the  manner  of  a  party*s  swearing  is  such  as  should 
disentitle  him  to  them.    Bab  r.  Jotox 

[V.  O.  XXVI.  M.  324 

21. Plaintiff  suing  through  "  Stubbs*  Agency.'"]      Costs 

will  not  be  given  where  a  plaintiff  sues  through  "Stubbs* 
Agency."    Alliance  Gas  Co.  r.  Anon. 

[Beo.  C.  XXIII.  M,  866 

22. Remitted  action — Less  than  £5  damages — Certi/lcate 

that  tUle  was  in  question— C.  L.  P.  Act,  1853,  ss.  126,  243— 
C.  L.  P.  Act,  1856,  s.  97— C.  X.  P.  Act,  1870,  s.  b—Jud.  Act, 
1877,  «.  5J--40  &  41  Vic^  e,  56,  ss.  51,  SZ— County  Court  Rules, 
1890—^.  XXXV,,  rr,  2,  3.]  In  a  remitted  case  where  the 
damages  given  by  the  County  Court  Judge  in  favour  of  the 
plaintiff  are  for  such  an  amount  as  if  giyon  by  a  verdict  of  a 
jury  in  the  Superior  Court  would  not  entitle  the  plaintiff  to 
costs  without  a  oertificate  of  the  Judge  under  the  costs  sections 
of  the  Common  Law  Procedure  Acts,  1853  and  1856,  the  Cbunty 
Court  Judge  has  no  jurisdiction  to  give  any  certificate,  and 
consequently  in  such  a  case  the  plaintiff  can  get  no  oosts  of  the 
proceedings  in  the  Sui)erior  Court  (By  Holmes,  J.)  M^Coskkb 
tr.  M'Cobkbb  -  -  Clr.  Cas.  XXVII.  77 

28. Taxation — Injunction.]    An  order  was  made  staying 

an  injunction  for  six  ixicxiihsi—Held,  that  the  stay  did  not 
apply  to  the  costs  of  the  action.  The  Dublin  Pobt  and  Docks 
Boabd  r.   The  Commissionbbs  of   Kingstown  Township. 

[B.  XXVII.  66 

^  Amendment  of   Claim       ...  XIV.    96 

See  Pbacticb— Amendment.   11. 


-Amendment  of  Defence    - 

See  Pbactice— Amendment.   10. 
-Award  -  -  -  - 

See  Abbitbation. 


XIV.    84 


XIII.    66 


IL 


^Execution  for,  after  execution  for  possession  in  action  for 

recovery  of  land  -         -  XXIII.  68 

See  Pbactice— Execution.    4. 
Execution   for XIX.   69 

See  PBA<>ncE— Execution.    12. 
Indorsement  of  excessive  sum  on  writ. 

See  Pbaotice—Wbit  op  Summons.    3-5. 
Motion  for  payment   by   instalments   XXIV.    Iff.   816 

See  Debtobs  Act  (Ibeland),  1872.    37. 
Order  of  priority  of  judgment  to  costs     XVIII.  101 

See  Pbactice--.Tudgment.    50. 

Third   party XV.    10 

See  Pbactice— -Thibd  Pabties.    1. 
^Third  party  intervening  in  garnishee  proceedings 

Sec    Pbactice— Gabnishee.    2. 
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FBAOTIOB    (Since   the  Judloature  AotoKOOTTNTBB- 
OZijILIM. 

1. Action  for  recovery  of  land  for  non-payment  of  rent 

^-Judicature  Act,  ».  27  {^]^  tehed.  r,  72.1  In  »n  action  to 
recover  x^^^^^^^^n  ^^  ^^  ^^^  non-payment  of  rent  the 
defendant  delivered  a  counter-claim,  alleging  that  he  wm 
entitled  to  certain  annuities  charged  on  the  landlord's  interest 
in  the  lands  sought  to  be  recovered,  the  arrears  of  which  were 
more  than  sufficient  to  cover  the  rent  sued  for,  and  also  claiming 
credit  for  certain  head-rents  paid  by  him.  On  a  motion 
to  set  aside  the  counterclaim:— He W,  that  it  was  properly 
pleaded  in  the  action  as  being  connected  with  its  subject- 
matter  and  should  be  allowed  to  stand.  Semble,  CakUl  v. 
Kearney  (I.  R.  2,  O.  I-.  498),  has  no  appUcation  since  the 
Judicature  Act    Whitton  v.  Hanlon      -      B.D.XIX.81 

2. Action   for   slander— Counter-claim   for   seduetionr— 

Judicature  Act,  ».  27  (3)  (7),  ached,  r.  22-0.  XXI,,  r,  9.]  A 
counter-claim  for  seduction  will  not  be  allowed  in  an  action 
for  shmder.    Kbll  v.  Lego       -       Q.  B.  D.  XIII.  M,  874 

8, Action  to  recover  land  on  title,  not  claiming  mesne 

rates— Counter-claim  for  damages— Breach  of  agreement— 
Specific  performance— Judicature  Act,  sched,  r.  22—0.  XXI. ^ 
rr.  9,  10— 0.  XVI.,  r,  2.]  In  an  action  to  recover  Und 
on  the  title,  not  claiming  mesne  rates,  the  defendant  having 
pleaded  by  way  of  counter-claim  that  the  plaintiflf  had  agreed 
to  assign  to  the  defendant  under  which  the  plaintiff  claimed, 
and  seeking  damages  for  breach  of  the  agreement  :—ffcW, 
that  the  counter-claim  should  be  disallowed,  but  might  be 
amended  by  cUiming  specific  performance  of  the  agreement. 
Gablin  v.  Dohbbtt  -  -  a.  B.  D.  XV.  117 

4. Action  of  tort  against  four  defendants— Counter- 
claim in  contract  by  one  defendant— Convenience— Judicature 
Act,  sched,  r.  22,  0.  XXI.,  r.  9.]  "Where,  in  an  action  by  tiie 
plaintiff  as  trustee  and  executrix  against  four  defendants  for 
trespass  to  lands  and  goods,  a  counter-claim  was  delivered  by 
one  of  the  defendants  against  the  plaintiff,  as  such  trustee  and 
executrix,  for  goods  sold  and  delivered  to  the  testator,  and  for 
goods  sold  and  delivered  to  the  plaintiff,  as  such  trustee  and 
executrix ;  the  Court  refused  to  set  aside  the  counter-claim,  on 
the  ground  of  inconvenience,  but  ordered  it  to  be  limited  to  the 
plaintiff's  character  of  executrix.  Qucere,  whether  the  plaintiff 
could  have  any  righl  of  action  as  *'  trustee  "  which  he  would 
not  have  in  his  personal  capacity  1    Manning  v.  Gabbtin 

[E.  D.  XV.  8 

6. Claim  and  counter-claim  both  established— Form  of 

judgment— Costs— Distinction  between  set-off  and  counter-claim 
—Judicature  Act,  s.  53,  sched.  r,  72—0.  XXI.,  r.  10].  In  an 
action  for  assault,  the  defendant  set  up  a  counter-claim  on 
foot  of  promissory  notes  made  by  the  plaintiff  to  the  defendant. 
Hie  jury  having  found  for  the  plaintiff  on  the  assault,  with 
£100  damages,  and  that  the  plaintiff  was  indebted  to  the 
defendant  in  £100  in  tiie  counter-claim,  and  the  Judge  at  the 
trial  having  ordered  judgment  to  be  entered  for  the  defendant, 
with  costs :  The  CJourt  set  aside  this  order,  and  ordered  judg- 
ment to  be  entered  for  the  plaintiff,  in  respect  of  the  action  of 
assault,  for  £100,  with  costs,  and  for  the  defendant  in  respect 
of  the  counter-claim  for  £100,  with  costs ;  that  the  said  sums 
and  costs  diould  be  set  off  against  one  another,  and  that  the 
party  in  whose  favour  there  should  be  a  balance  should  recover 
from  the  other  the  amount  of  such  balance.  Where  the 
defendant  establishes  a  strict  set-off  equal  to  or  exceeding  the 
plaintiff's  demand,  this  amounts  to  a  defence  to  the  action,  and 
the  plaintiff  cannot  have  judgment;  but  where  the  defendant 
establishes  a  counter-claim  merely  (as  this  does  not  amount  to 
a  defence),  the  plaintiff  is  entitled  to  judgment  on  his  cause 
of  action,  and  the  defendant  to  judgment  on  his  counter-claim. 
These  sums  will  then  be  set  off  against  one  another,  and  the 
party  in  whose  favour  the  balance  shall  be  will  have  judgment 
for  the  amount  of  such  balance.  Chatfield  v.  Sedgwick  (4  C. 
P.  D.,  459),  discussed.      Hannan  v.  Laffan 

[E.  D.  XV.   32 

6. Connection  between  claim  and  counter-claim — Action 

for  slander — Irrelevant  allegations,  striking  out  as  immaterial 
^-Judicature  Act,  s,  27  (3)  (7),  sched.  r.  22— Oi  XXI.,  rr.  9, 


PBACTIOB   (Since  the  Jndloatiue  Aots)-COUNT]SB- 
OIiAIM-  continued. 

10— -App.  C,  forms  of  counter-daim."]  Any  daim  for  relirf 
against  a  jilaintiff  exclusively  may  be  made  the  subject  of  t 
counter-claim  by  a  defendant,  whether  connected  or  disoon- 
neoted  with  the  original  subject  matter  of  the  action,  and  so, 
although  the  statement  of  claim  and  counter-daim  be  in 
respect  of  unliquidated  demands,  but  subject  to  the  di«w- 
tionary  power  of  the  Court  or  a  Judge,  on  the  application  of 
the  plaintiff,  to  refuse  permission  to  the  defendant  to  avail 
himself  of  such  counter-claim,  in  case  it  appears  that  same 
cannot  be  conveniently  disposed  of  in  the  pending  action-a 
judicial  control,  which  (per  Dowse,  B.)  might  well  be  exer- 
cised if  the  counter-daim  proceeded  on  lines  entirdy  different 
from  those  of  the  statement  of  claim,  or  was  calculated  to 
unduly  dominate  or  overshadow  the  case  of  the  pUuntiff,  tlie 
question  being  one  of  justice  and  propriety  depending  on  the 
nature  of  each  particular  case.  Where  the  counter-claim  to 
an  action  for  sknder  alleged  in  the  third  and  fourth  para- 
graphs,  that  on  divers  occasions  quarrels  had  taken  place 
between  the  plaintiff  and  defendant,  and  between  their  wiTes, 
and  that  upon  those  or  some  of  those  oocaaions,  the  plaintiff 
slandered  the  defendant,  and  in  the  fifth  paragraph  pleaded  the 
same  slander  of  the  defendant  by  the  plaintiff  as  a  separate 
cause  of  action,  claiming  damages  accordingly,  the  Court 
on  an  application  by  the  plaintiff,  before  reply,  to  have  said 
paraCTaphs  set  aside:— Jle/rf,  that  the  third  and  fourth  para- 
graphs should  be  struck  out  as  irrdevant  and  embarrassing, 
but  that  the  fifth  paragraph  was  unobjectionable,  althon^rh 
the  slander  therein  alleared  was  uttered  independentlv  of.  and 
prior  to,  that  alleged  in  the  statement  of  daim.  Per  Dowse,  B  :- 
Where  there  are  sUnders  and  cross-slanders  uttered  at  the 
same  time  a  lury  is  apt  to  commingle  both  subject-matters, 
and  to  experience  a  difficulty  in  estimating  the  respectire 
injuries  inflicted,  but  where  the  slanders  are  separate  and  dis- 
connected,  an  estimate  can,  without  any  disturbing  influence, 
lie  formed  on  each,  and  in  such  case  it  is  not  inconvenient 
that  both  causes  of  a/jtion  should  be  tried  together.  Padritk 
V  Scott  (2,  Ch.  D.  736)  distinguished,  on  the  mt)und  that 
there  the  counter-cLiim  sought  relief  again^it  third  nartie«. 
QriN   V.  Hession  ...  b.  D.  XIII.  12 

'^ ^'*o*«    action— Relief  claimed   against   plaintif  and 

co-defendants— Judicature  Act,  s,  27  (3)— O.  XX/..  r.  5.]  A 
rounter-daim  will  be  sustained  which  seeks  the  same  relief  as 
the  plaintiff  against  co-defendants,  if  it  enables  the  Court  to 
grant  plenary  relief  in  one  action,  according  to  the  rights  of 
all  the  parties  to  the  subject  of  litigaUon,  and  at  the  same 
time  conforms  to  the  Judicature  Act  and  Rules.  Executors 
were  released  by  a  deed,  signed  by  the  legatees  of  their  tec- 
tator,  from  aU  claims  and  demands  concerning  the  testator's 
estate.  A.,  one  of  the  legatees,  brought  an  action  against  the 
executors,  and  N.  and  W.,  also  legatees.  The  statement  of 
clwm  sought  to  have  this  deed  of  release  declared  fraudulent 
and  void,  as  against  the  plaintiff.  W.  deUvered  a  Ftatement 
of  defence,  admitting  the  facts  alleged  in  the  statement  of 
claim,  and  seeking,  by  way  of  counter-claim  against  A.,  N., 
and  the  executors,  that  the  said  deed  might  be  declared  fmudu- 
lent  and  void  as  against  W.  N.  having  moved  to  set  aside 
this  counter-claim  on  the  grounds  that  it  was  embaiiassinjr, 
and  claimed  no  relief  against  him,  either  alone  or  jointly  with 
A,  as  required  by  O.  XXI.,  r.  bi—Held,  that  it  was  not 
necessary  that  all  the  parties  to  the  deed  should  be  joined  as 
plaintiffs,  and  that  although  W.  sought  the  same  relief  againrt 
his  co-defendants  as  A.  (the  plaintiff),  the  Court  acting  accord, 
mg  to  the  spirit  of  section  27  (3)  of  the  Judicature  Act,  would 
not  set  aside  on  the  counter-cUim.  Fumess  v.  Booth  (L.R  ♦. 
CD.  586),  and  Harris  v.  Gamble  (L.R.  6,  CD.  748),  dis- 
tmguished.  Huggons  v.  Tweed  (W.  N.,  1879,  p.  1),  and  Turner 
V.  Hednesford  Gas  Co.  (L.R.  3,  Ex.  D.,  145)  approved  and  fol- 
lowed.       (By  Fitzgibbon,  L.J.).       Abthur  r.  Abthur 

[B.   ZIII.   25 

8« Defence  Limited.]    Though  a  defence  be  limited  bj 

order  of  the  Court,  a  counter-daim  may  be  filed.  Staxxjer  r. 
Bbauibh  «  .  .  a.  B.  D.  XZYI.  M.  334 
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9. JtutiMeeUion— Question  of  riffht—Travene  and  money 

paid  into  CourL]  In  an  action  for  trespass,  and  to  establish  a 
right  to  a  TrateroouTsei  a  plea  admitting  a  limited  right  in  the 
plaintiff,  and  bringing  into  Court  the  sum  of  Ss.,  in  respect  of 
any  damage  done  in  excess  of  that  limited  right : — Held,  good. 
Campbell  t.  McClelland  (XX.  29),  distinguished.  A  paragraph 
in  a  oouuter-daim,  averring  that»  "  lest  the  plaintiff  should  plead 
justification  to  the  aforesaid  cau;jes  of  action,  or  either  of  them, 
under  any  easement,  the  defendant  says,  as  a  distinct  and 
separate  cause  of  action,  that  the  plaintiff  did  the  acts  over  and 
in  excess  of  any  right  or  easement  to  which  the  plaintiff  may 
be  entitled."  Held,  that  the  paragraph  should  be  struck  out 
as  not  in  accordance  with  the  Judicature  Act,  Form  18,  of 
Appendix  C,  and  as  not  setting  out  the  actual  justification 
anticipated.    Ibvinb  v,  Clabb       -        C.  P.'D.  XXI.  S2 

10. Money  claim  in  action  for  recovery  of  land  on  the 

title-judicature  Act,  ached,  r,  22— (?.  XXI,,  rr,  9,  10.]  In 
an  action  for  recoTory  of  land  on  the  title  and  mesne  rates, 
where  the  defendant  pleaded,  by  way  of  counter-claim,  that  the 
plaintiff  was  indebted  to  him  for  work  done  in  building  the 
house  sought  to  be  recovered,  the  Oourt  refused  to  set  aside  the 
counter-claim,  but,  by  consent,  directed  it  to  be  amended  by 
stating  it  to  be  "  against  the  claim  of  the  plaintiff  for  mesne 
rates."  Hanley  v.  Hanley  (XIII.  60),  not  followed.  Odum  v, 
Habtlet       -  -  -  -  -      B.  D.  XV.  31 

11» Money  claim  in  action  for  recovery  of  land  on  the 

title-judicature  Act,  ached,  r.  2Z—0.  XXI.,  rr.  9,  10— 
0.  XVI.  r.  2.]  In  an  action  for  recovery  of  land  on  the  title 
and  mesne  rates,  in  respect  of  houses  which  the  defendant 
contracted  to  build,  the  defendant  pleaded,  by  way  of  counter- 
claim, that  the  plaintiff  was  indebted  to  him  for  work  done 
and  materials  provided  for  building  the  house: — Held,  that 
the  counter-claim  should  be  disallowed.      O'Bbien  v.  Habtlet 

[C.  P.  D.  XV.  81 

12. 0.   XXXVI.  rr.  10,  IL]      In  a  specially  indorsed 

writ  the  defendant  filed  no  defence,  but  filed  a  counter-claim, 
when  the  pleadings  were  dosed  the  plaintiffs  were  given  leave 
to  mark  final  judgment  on  the  amount  of  their  claim,  by  reason 
of  the  default  in  filing  a  defence,  but  execution  was  stayed  till 
the  trial  of  the  counter-claim.  No  step  having  been  taken  by 
the  defendant  to  have  the  counter-claim  tried  i—Held,  that  the 
counter-claim  should  be  dismissed,  and  the  stay  on  execution 
removed.      MrsGBAVz  &  Co.  v,  Oussbn 

[Q.*  B.  D.  XXVII.  36 

13. Plaintiff  auing  as  executor— Counter-claim  againat 

him  aa  executor  and  also  per aonally— Judicature  Act,  ached, 
r.  22-0.  XVI,,  r.  S-<?.  XXI,,  rr.  9,  10.]  Where  a  plaintiff 
■nes  in  a  representative  capacity,  the  defendant  cannot  set  up 
a  counter-claim  against  the  plaintiff  personally,  even  though 
it  be  alleged  that  such  counter-claim  arises  with  reference  to  the 
state  in  respect  of  which  the  plaintiff  is  suing.  The  word 
*'  claim  "  in  O.  XVI.,  r.  5,  does  not  include  a  counter-claim. 
HiCKET    V.    HiCKBT  -  -  -  B.  D.  XV.  41 

!*• Secretary  of  State  for  War—O,  XIX,,  r,  "b— Petition 

of  righi."]  The  defendant  in  an  action  for  breach  of  contract 
cannot  set  up  a  counter-claim  where  the  plaintiff  is  Her 
Majesty's  Principal  Secretary  of  State  for  War.  Semble,  the 
defendant's  remedy  ia  by  petition  of  right.  Heb  Majesty's 
Pbincipal  Segbbtabt  of  State  fob  the  Wab  Depabtment 
V.  Easdale  -  -  a.  B.  D.  XXVII.  70 


-Amendment 

See  PBAcncB— Ahendhent.    2. 

-Costs 

See  Pbaoticb— Costs.    9. 


-Ejectment  on  the  Title 
See  Ejbotubnt  on  the  Title. 
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PBAOTIOB  (Since  the  Jodicature  Aote)— DEITATTLT. 

1. Appearance '^ Action  againat  husband  and  vife  — 

Separate  eatate  —  Statement  of  claim  — Motion  to  charge 
aeparate  eatate — Service  of  notice  of  motion— O.  XVIIL^r.  21 — 
XXIX.,  r.  4.]  In  an  action  against  husband  and  wife,  the 
plaintiff,  claiming  that  the  separate  estate  of  the  wife  should  bo 
declared  well  charged  with  the  amount  of  the  plaintiff's  daim, 
and  no  appearance  having  been  filed,  delivered  a  statement  of 
claim,  and  filed  a  notice  of  motion  with  the  proper  ofiicer  of  the 
Division  to  apply  to  the  (Uourt  for  an  order  to  declare  the 
separate  estate  of  the  married  woman  well  charged  with  the 
amount  of  the  plaintiff's  claim  and  costs,  but  same  was  not 
served  i— Held,  that  the  notice  of  motion  should  have  been 
served.     Dbvitt  v.  Taunt        -        -         O.  P.  D.  XVI.  64 

2. Appearance  by  one  of  two  defendanta  jointly  liable.'] 

Where  two  defendants  are  jointly  liable  upon  a  liquidated 
demand,  and  one  does  not  enter  an  ajypeajance,  the  plaintiff 
may  mark  judgment,  and  issue  execution  against  him  for  the 
whole  amount.  The  plaintiff  does  not  thereby  waive  his  right 
against  the  other  defendant  who  has  ajipeared.  This  right 
should  be  enforced  by  entering  a  suggestion  under  sec  97,  of  the 
C.  L.  P.  Act,  1853.    MoNTOOMEBiB  V.  Febbis  and  Bbown 

[Q.  B.  D.  XXI.  43 

3 . Appearance— Judgment— 'Several  defendanta— Judg- 
ment againat  one—Rulea,  June,  1891,  0.  XIII.,  r.  4.]  Where, 
in  an  action  on  a  joint  and  several  promissory  note  against 
two  defendants,  one  of  the  defendants  was  served  with  the  writ 
and  did  not  enter  any  appearance,  and  the  other  was  not 
served  r—HcW,  that  the  plaintiff  was  entitled  to  judgment 
against  the  defendant  who  had  been  served,  without  abandoning 
his  rights  against  the  other  defendant  Such  an  order  is  not 
under  O.  XIII. ,  r.  4.  Quoere,  if  the  note  were  a  joint  one  only, 
could  the  plaintiff  obtain  such  judgment  ?  Pabkeb  v.  Hamilton 

[B.  D.  XXVI.  61 

4. Defence— Interlocutory  judgment  for  damagea—Aa- 

aeaaing  before  Jlfojter— Ex  parte  motion— 0.  XXVIII.,  r.  5.] 
A  motion  to  have  the  damages  assessed  before  the  Master  of 
the  Court,  where  the  defendant  has  allowed  judgment  to  go  by 
default,  can  be  made  ex  parte.  [A  Judge  refused  to  make 
such  an  order  except  on  notice  in  Caledonian  Inaurajiee  Co.  v. 
Rathborne,  XIL,  M.  310.]      Tbevob  v.  Roonet 

[Q.  B.  D.  XII.  M.  810 

6. Defenee—Irregularity—Statement    of    defence    after 

lapae  of  eight  daya  where  judgment  has  not  been  marked,— O. 
XXI.,  r,  l—O,  XXVIII.,  r.  V2r-C.  L.  P.  Act,  1853,  a.  39.] 
A  defendant  may  deliver  his  statement  of  defence  at  any  time 
after  the  lapse  of  the  time  allowed  for  doing  so,  by  O.  XX., 
r.  1,  from  the  date  of  the  delivery  of  the  statement  of  daim-— 
except  in  an  action  for  recovery  of  land— if  the  plaintiff 
has  not  marked  judgment;  and  the  Court  will  not  set 
aside  as  irregular  a  defence  delivered  before  judgment 
has  been  marked.  The  practice  in  this  respect,  under  the 
Judicature  Act,  does  not  differ  from  the  practice  formerly 
prevailing  under  the  Common  Law  Procedure  Act,  1853.  The 
plaintiff  delivered  his  statement  of  daim  on  the  7th  January, 
1880 ;  the  statement  of  defence  was  delivered  on  19th  January. 
The  plaintiff,  not  having  marked  judgment,  moved  to  set 
aside  the  statement  of  defence,  on  the  ground  that  it  was 
irregular,  and  for  leave  to  sig^  final  judgment: — Held,  that 
the  statement  of  defence  was  regularly  filed.  Schofibld  v. 
Skehan B.  D.  XIV.  26 

6. Defence  — Judgment    by    default  —  Aaaeaament    of 

damagea  before  M cuter — Summona — O.  XXVIII.,  r.  5.] 
An  applicaticm  for  assessment  of  damages  in  an  action  for 
seduction,  where  judgment  was  allowed  to  go  by  default,  waa 
directed  to  be  by  summons.      Fltnn  v.  Quinn 

[Q.  B.  D.  XIII.  M.  874 

7. Defence— Judgment — Leave  to  aign  final— Recovery  of 

land  and  meane  ratea— Variation  between  writ  and  atatement  of 
claimr-O.  XIII.,  r.  L]  In  an  action  for  the  recovery  of  lands 
and  of  mesne  rates,  there  was  a  variation  between  the  writ 
and  the  statement  of  chum  as  to  the  description  of  the  hmdi 
and  the  former  did  not  contain  a  daim  f 
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PBAOTICB  (Since  the  Judicature  Aot»)-DBFA'l7LT-<ron. 
defendant  did  not  file  a  defence,  and  the  officer  refused  to 
mark  judgrment^  although  the  plaintiff  offered  to  give  up  his 
claim  for  mesne  rates.  Upon  a  motion  for  leave  to  mark  final 
judgment,  the  defendant  applied  for  leave  to  file  a  defence:  — 
Held,  that  defendant  had  shown  no  ground  for  his  application, 
and  judgment  was  directed  to  be  marked.  Thompson  r. 
Harper      -  -  -  -       Q.  B.  D.  XII.  Jf.  310 

8. Defence— Judgments-Defence    filed    after    lapse    of 

eight  day 9—0,  XXV III. ^  r,  12.]  A  motion  for  judgment  in 
default  of  pleading  oan  be  moved  where  the  defence  has 
not  been  filed  till  after  the  lapse  of, the  eight  days  limited; 
but  on  a  motion  for  judgment  no  rule  was  made,  the  defence 
to  stand,  on  the  terms  of  the  defendant  paying  the  costs  of 
the  motion.    Potts  v.  Dbake       -       V.  C.  XVII.  M,  428 

9. Defence — Judgment— Motion  for— Counter-claim  for 

larger  amount— Form  of  order— Hules,  June,  1891,  0,  XXVII., 
r.  2.]  Where  a  defendant  filed  no  defence  to  a  specially 
endorsed  writ,  but  counter-chdmed  for  damages  for  breach 
of  contract,  the  plaintiff  was  held  entitled  to  have  judgment, 
but  a  stay  was  put  on  the  execution  till  the  determination 
of  the  issue  raised  on  the  counter-claim.  Musorave  v. 
CussEN  -  a.   B.   D.    XXVI.    M,    682 

^O" Defence— Judgment— Liherty    to    deliver    defence— 

Coitz  properly  incurred  by  Plaintiff— Case  to  direct  further 
proceedings,]  On  motion  for  judgment  in  default  of  pleading, 
occasioned  by  a  fatality,  the  Court,  under  the  circumstances, 
gave  liberty  to  a  defendant  to  deliver  a  statement  of  defence, 
on  the  terms  of  paying  the  plaintiff  all  his  costs  occasioned 
by  such  default,  including  the  costs  (which  had  been  incurred) 
of  a  case  to  counsel  to  direct  further  proceedings  and  advise 
proofs.    Jackson   r.    Nixon        -       -       -        B.  XIV.  64 

"• Defence— Judgment— Motion  for— Action  to  compel 

specific  performance— Proof  of  agreement— Admission  of  facts 
alleged  by  pleading-0.  XXVIII,,  rr,  10,  12.]  On  a  motion 
for  judgment  (under  O.  XXVIII.,  rr.  10,  12)  where  no 
defence  has  been  delivered,  in  an  action  to  compel  the  specific 
performance  of  an  agreement  in  writing,  the  Court  before 
making  the  order  will  require  the  production  and  proof  of 
the  document  upon  which  the  action  is  founded.  Dohertt 
V,  Kellt.       (By  Fitzgibbon,  L.J.)  -  B.  XIII.  69 

PBACTICE— DBFBNCB. 

7  ^•~^'^f^^**'»?--^^««^*»i7-Pro/mVy~Frflurf,  how  to 
be  pleadedr-Couneer-elaim— Making  third  party  defendant  to 
counter-claim-Connection  wUh  subject  matter  of  original 
actujf^Equxtahle  relief— Judicature  Act,  ss,  27  (2)  (3),  36- 
Sched  t,  2^a  XVIII,,  r.  l^-0,  XXI,,  r,  5,]  In  an 
aotion  for  detmue  of  certain  documents  of  title,  alleged  by  the 
plamtiff  to  be  his,  the  statement  of  claim  set  out  the  tit'e 
rlo.  1  ^i* '""^  ^  the  lands  comprised  in  the  documents  from  the 
year  1731.  One  of  the  paragraphs  of  the  statement  of  defence 
to^versed  a  paragraph  of  the  statement  of  claim,  stating  the 
effect  of  one  of  the  title  deeds  under  which  the  pUintiff  held,  in 
these  words,  the  defendant  denies  the  statements  of  the  fourth 
paragraph  of  the  statement  of  cMm'' : -Held,  that  this 
though  a  general  traverse,  was  sufficient,  inasmuch  as  it  was 

n?ZT«f  '^I'^Tt:  ,^^*^«'  paragraph  of  the  statement 
of  the  defence  aleged  that  the  defendant  had  been  induced  to 
execute  one  of  the  documents  in  question  "by  fraud  of"  the 
plaintiff,  and  impeached  the  deed  on  that  ground.  Held 
that  this  paragraph  must  be  struck  out  as  embarrassing, 
because  the  material  facts  constituting  the  alleged  fraud  were 
not  stated,  and  it  did  not  appear  whether  the  fraud  alleged  was 
legal  or  equitable.  Held,  further,  that  the  statement  of  claim 
WM  unne^ssarily  prolix  in  setting  forth  the  title  of  the  plaintiff 
to  the  lands,  and  that  it  would  luive  been  enough  for  it  to  have 
alleged  that  the  documents  claimed  belonged  to  the  plaintiff,  and 
tlmt  the  defendant  withheld  them  from  him.  By  a  paragraph 
of  lus  counter-claim  the  defendant  averred  that  T.,  a  third 
ixirty,  made  defendant  to  the  counter-claim,  contracted  tliat  if 
the  defendant  paid  a  certain  sum  of  purchase-money  for  laud  to 


FBA.OTIOE  (Since  the  Jadloatare  Aot«)-DEFE19GB-«»i. 
the  plaintiff,  T.  would  discharge  an  incumbrance  on  the  land, 
but  that  T.  had  failed  so  to  do,  and  claimed  damages  against 
T. :  — Held,  that  this  iiaragraph  of  the  defendant's  counter-claim 
must  be  struck  out,  because  the  plaintiff  could  not  have  been 
made  a  co-defendant  with  T.  in  an  action  on  that  contract  by 
the  defendant.      Babclat  v,  M*Hcgh     -     E.  D.  XII.  176 

^* Emharrassing—Trespass—Plea  of  justificaiion— Pay- 
ment of  money  into  Court^O.  XXX.,  sched,  r.  30—0.  XXVI., 
sched.  r,  28.]  In  actions  to  recover  damages  for  continuing 
tresjxifis  (in  one  of  which  actions  an  injunction  was  also  sought 
for)  the  defendants  pleaded :  (1)  that  they  did  the  acts  com- 
plained of  in  the  exercise  of  their  legal  rights ;  and  (2)  that  a 
certain  sum,  which  was  brought  into  Court,  was  sulBcient  to 
satisfy  the  plaintiff's  claim  for  damages.  The  phiintiffs  having 
moved  to  strike  out  the  latter  plea  as  embarrassing  i-Held, 
that,  although  the  plea  of  payment  into  Court  was  not  neoes> 
sarily  embarrassing,  and  although  a  defendant  might  plead  it 
together  with  a  traverse  of  the  phuntiff's  title,  still,  if  he  did 
so,  the  plaintiff  was  entitled  to  put  him  to  his  election  upon 
which  plea  he  would  proceed.  The  Court  accordingly,  having 
asked  the  plaintiffs  re^)ectively  whether  if  the  plea  of  title  were 
withdrawn  they  would  be  willing  to  accept  the  sums  lodged  in 
Court  in  satisfaction  of  their  causes  of  aotion,  to  which  they 
agreed,  and  having  asked  the  defendants  if  on  these  terms  they 
would  withdraw  their  pleas  of  title,  which  they  declined  to  do 
—struck  out  the  plea  of  payment  into  Court  as  embarrassing. 
O'DoNNELL  r.  Callanan.  E.  D.  XX.  26;  O.  A.  XX.  29. 
Campbell  v,  M'Olxlland         -  C.  A.  XX.  88 

3. Extension  of  time  for  delivering— O.   XXI,,  r.   1— 

Notice]  A  motion  for  extension  of  time  to  deliver  a  defence 
cannot  be  made  ex  parte,    Hxmmino  v.  Hall 

[a.  B.  D.  XIII.  M,  89 

*• Extension  of  time  for  delivery  of— Notice— O.  XXI., 

r.  1.]  When  leave  is  asked  to  extend  the  time  for  the  deUvery 
of  a  statement  of  defence  after  the  time  for  doing  so  has  ex- 
pired, notice  of  the  appUcation  must  be  given  to  the  plaintiff 
Bealin  v.  Gbeog       -  -  B.  D.  XII.  187 

6. Leave  to  plead  additional  defences— 0.  XVIII ,  r    9 

—Not  guUty  by  statute.]    In  an  action  against  the  sanit:^ 
surveyor  of  a  town,  the  Court  gave  leave,  under  O.  XVm 
r.  9,  to  the  defendant  to  plead  traverses,  in  addition  to  the 
plea  of  not  guilty  Ijy  statute,  under  the  Public  Health  Act 
POBTB  V.  JOTNT  -    B.  D.  XIII.  M,   123 

®- ^,^''^';  ^^^  »c<  aside-Delay,]    A  motion  to  get  aside 

a  defence  after  issue  joined,  which  was  not  made  within  three 
weeks  after  the  defence  was  filed,  was  refused  with  coats. 
Hackett  V,  Lalor         -         .         c.  P.  D.  XVII.  m.  126 

7 Not   guilty    by   statute— Leave    to  plead    additional 

defenee-O.  XVIII.,  r.  9.]  In  an  acUon  brought  to  recover 
daimges  for  false  arrest,  and  malicious  prosecution,  in  reference 
to  the  robbery  of  a  shawl  which  the  plaintiff  was  charged  with 
having  stolen  from  the  defendant's  shop,  the  Court  refused 
to  give  the  defendant  leave  to  plead  both  **not  guilty  by 
statute,  and  a  plea  tliat  a  felony  had  been  committed.  »nd 
that  there  was  reasonable  and  probable  cause  to  suspect  the 
phimtiff;  but  directed  the  defendant  to  elect  between  the 
two  pleas.    Johnstone  v.  Kavanagh 

[a.  B.  D.  XIII.  M.  121 

,  ®'T";?'"x('''"i"?  ""^  payment.]  Wliere  a  plea  of  paj-ment 
18  made  by  the  defendant  fuU  particulars  must  be  stated-  as 
also  where  a  counter-cUim  is  made  for  money  demand  against 
the  plaintiffs.    James  v.  Hunter     O.  P-.  D.  XIII.  M,  375 

® •  rr  ^^^^^^^ff  «  negative  pregnant.]    Where  the  defendant 
pl^ed  a  negative   pregnant,  which  was   embarrassing   and 
ambiguous,  the  defence  was  set  aside,  with  liberty  to  amend 
Harris  v.  Great  Britain  Mutual  Life  Assurance  SoaKxr 

[B.  D.  XIII.  66  note 

10.- — Pleading    general    issue— Immaterial    allegations--^ 
*>  eeesstty  to  traverse— AUegations  lohieh  contain  gist  of  action^ 
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coHliHued. 
Judieaiure  Act,  teheft,  r,  23—0.  XVIII,,  r.  10.]  In  an  action 
upon  a  solicitor^  bill  of  costs,  the  statement  of  claim  alleged 
that  a  signed  bill  of  costs  had  been  deliyered  to  the  defendant ; 
whereto  the  defendant  pleaded  (third  paragraph)  that  "  he  does 
not  admit  the  statements  or  any  of  them  contained  in  the  third 
paragraph  of  the  statement  of  claim."  Another  paragraph  (the 
fourth)  of  the  statement  of  defence  was  to  the  effect  that  the 
charges  claimed  by  the  plaintiff  in  respect  of  certain  solicitors' 
costs  were  not  taxed  by  any  proper  taxing  authority,  and  tliat, 
should  the  defendant  be  adjudged  liable  to  pay  to  the  plaintiff 
for  these  matters,  the  amount  of  the  said  charges  should  be 
referred  for  taxation  to  the  proper  taxing  officer : — Held,  that 
the  third  paragraph,  though  it  amounted  to  the  general  issue, 
was  sufficiently  specific,  inasmuch  as  the  allegations  to  which 
it  was  pleaded  were  immaterial ;  but  that  the  fourth  paragraph 
alleged  no  facts  of  defence  to  the  statement  of  daim,  and  should 
therefore  be  struck  out.  Per  Dowse,  B. :  Where  a  proposition 
is  the  gist  of  an  action,  a  general  traverse  is  not  allowable,  but 
the  denial  must  be  specific,  but  where  it  is  not  the  gist  of  the 
action  a  general  denial  is  sufficient.  Jones  t.  Quinn  (XIII.  16), 
discussed.    Quibk  r.  Fitzgerald  •        B.  D.  XIII.  64 

!!• Setting  aside — Raiting  immaterial  issue— Judicature 

Aety  sehcd.  r.  28.]  A  defendant  cannot  put  forward  by  way  of 
defence  matters  which  would  merely  go  in  reduction  of 
damages.    LALoUBTTBr.  Robson  •    C.  P.  D.  ZII.  171 

12. Time  for  delivery  of — Day  of  service — Appearance 

— O.  Xll.y  r,  5— 6>.  XXI,,.  r.  1— Appendix  (A.),  Part  I,, 
Form  No,  1— Judicature  Act,  s,  26.]  In  the  computation  of 
the  time  for  deliyering  a  statement  of  defence,  the  day  of  service 
is  not  included.  Where  the  rules  contain  no  provision  on  points 
of  practice,  the  practice  remains  as  before  the  i^ssing  of  the 
Judicature  Act.      Duckworth  r.  M*Clelland 

[C.  P.  D.  XII.  136 

13. Want  of  consideration — Judicature  Act,  sched,  r.  23 

— O,  XT  III,  rr,  3,  13, 14.]  In  a  defence  to  an  action  on  a  dis- 
honoured cheque  the  want  of  consideration  alleged  should  be 
set  forth  on  the  pleadings ;  also  the  want  of  authority  hj  the 
defendant ;  and  it  should  be  alleged  that  plaintiff  had  notice  of 
the  same.    Maloxb  v,  Maloxb      -      C.  P.  D.  XVIII.  97 

Costs  of  filing  before  moving  to  remit     XXVI.  M,  384 

See  Pbacticb— Costs.    12. 
Default. 

See  Pbacticb—Dbfault.      4—11. 

PBACTICB— DBMTTBBEB. 

1. After  verdict^    An  appeal  from  an  order  on  demurrer 

came  before  tbe  Court  after  verdict.  Qucere,  would  not  a  defect 
in  a  plea  be  cured  by  the  verdict?  Conwat  v.  Belfast  and 
>'.  C.  Railway  Co.      -  -  -     C.  A.  XV.  M,  310 

2 Demurrer  books— O,  XXVII.,  r.  t-O.  0,,  1854,  r.  50] 

O.  XXVII.,  r.  6,  allowing  either  party  to  enter  a  demurrer 
"immediately,"  must  be  taken  as  repealing  G.  O.,  1854,  r.  50, 
requiring  demurrer  books  to  be  made  up ;  and,  accordingly,  a 
party  whose  pleading  is  demurred  to  is  bound,  without  waiting 
for  imints  of  demurrer  or  demurrer  books,  to  enter  the  demurrer 
within  ten  days ;  otherwise  the  demurrer  is  admitted.  Holmes 
r.  Connolly  -  -  -  -         B.  D.  XVI.  81 

3. Form    of— Specific    statement   of   ground    in   law — 

O,  XXVII.,  r.  2—App,  {C)  Form  20— Setting  aside  demurrer.] 
A  defendant,  ^ving  obtained  leave  from  the  Court  to  defend 
and  demur,  delivered  his  statement  of  defence,  and  demurred 
to  the  statement  of  claim  "  on  the  ground  that  the  facts  alleged 
therein  do  not  show  any  cause  of  action  in  the  plaintiff  against 
the  said  defendant,  and  on  other  grounds  sufficient  in  law  to 
sustain  this  demurrer."  Upon  the  hearing  of  a  motion  on 
behalf  of  the  plaintiff,  to  set  aside  this  demurrer  *'as  embar- 
rassing, and  filed  contrary  to  the  provisions  of  the  General 
Orders,  as  not  specifying  some  ground  in  law  for  the  de- 
murrer":— Held,  that  the  demurrer  was  bad,  not  having 
complied  with  the  requirements  of  O.  XXVII.,  r.  2,  and 
should  be  set  aside.    Duntillb  r.  Alexandbb 

[B.  XIII.  69 


FBAOTICB  (Binoe  the  Judioatore  Aota)-DBMUBBEB— 
continued, 

4. Liberty  to  reply  and  demur—Summons— 0,  XXVII., 

r.  5.]  When  a  plaintiff  applies  for  liberty  to  reply  and  demur 
to  a  paragraxxh  of  the  defendant's  statement  of  defence,  the 
application  must  be  made  on  summons.  Kane  v.  Stonbyeobd 
Riveb  Dbainaoe  Co.     -  -  -    C.  P.  D.  XVI.  93 

6. Liberty  to  plead  and  demur — Summons — 0.  XXVII,, 

r.  5.]  An  application  for  leave  to  plead  and  demur  must  be 
by  summons.    O^Eeefte  v,  Walsh 

[Q.  B.  D.  XIII.  M,  374 

6. Liberty  to  demur  and  join  issue — Liberty  to  reply  and 

dcmur-^.  XXIII.,  r,  2—0,  XXVII.,  r.  5—0.  LII.,  r.  2.] 
A  motion  for  leave  to  demur  and  join  issue  can  be  moved  ex 
parte  ;  a  motion  for  leave  tdt  reply  and  demur  is  to  be  moved  on 
summons.    XJlsteb  Banking  Co.  v.  Bbtan 

[a.  B.  D.  XII.  M.  310 

7. Liberty  to  demur  and  plead— Motion  to   Court  or 

Judge— O.  XXVII,,  r.  b—0.  LII.,  r.  2.]  A  motion  for 
liberty  to  demur  and  to  plead  after  the  demurrer  is  overruled, 
under  O.  XXVII.,  r.  5,  is  movable  before  a  Judge  in 
Chambers.    Slattebi  v.  Massy        -       B.  D.  XII.  M.  69 

8. Liberty    to    demur,    reserving    liberty    to    plead  — 

O,  XXVII.,  r.  5.]  The  defendants  obtained  ex  parte  an  order 
for  liberty  to  demur  to  the  writ  of  summons,  reserving  liberty 
to  plead  should  the  demurrer  be  overruled.  Comyn  v, 
LivEBrooL,  London  and  Globe  Insubange  Co. 

[C.  P.  D.  XII.  Jf.  109 

9. Lodging  of  paper  books  for  Judges'—O.  XXVII,, 

rr,  6,  7—50,  G,  0,,  1854.]  The  paper-books  for  the  judge j 
ought  to  be  lodged  by  the  plaintiff,  if  the  defendant,  who  has 
entered  the  demurrer  and  given  notice  of  it,  has  failed  to 
lodge  them.      Ceawfobd  v.  Heathcote 

[Q.  B.  D.  XII.  136 

10. Misjoinder  of  parties — Unconnected  causes  of  action 

— Multifariousness— 0.  XV.,  r,  \—0,  XVI,,  r,  B—0,  XVIII,, 
r.  3 — 0.  XXVII,,  r,  1.]  It  is  not  a  ground  of  demurrer  to  a 
statement  of  claim  tliat  two  or  more  jMirties  have  been  joined 
as  defendants,  in  the  alternative,  although  they  are  not  shown 
to  have  been  in  privity,  and  the  causes  of  action  against 
them  are  disconnected.  The  Blake  and  Goodteab  Boot 
and  Shoe  Machinebt  Co.  r.  Moobe       Q.  B.  D.  XV.  60 

11. Not  maintainable  vhere  writ  is  specially  indorsed, 

and  notice  served  under  0.  XX.,  r.  2.]  Maker  v.  Taylor, 
(XIL  74),  and  Kirwan  v.  Coen  (XII.  M.  295),  applied  and  acted 
iijKm.  where,  uix)n  demurrer  to  a  statement  of  defence,  it 
appeared  that  the  writ  of  summons,  specially  indorsed  under 
O.  IL,  r.  3,  followed  by  the  delivery,  as  a  statement  of  claim, 
of  a  notice  under  O.  XX,  r.  2,  did  not  sufficiently  state  the 
plaintiff's  claim.    Belfast  Banking  Co.  v,  Bohbbtt 

[a.  B.  D.  XIII.  40 

12. Reply  —  Departure  —  Inconsistent      statements  — 

0.  XVIII,,  r,  12.]  A  plaintiff  is  entitled,  in  his  rei)ly  to  a  state- 
ment of  defence,  to  rely  on  any  grounds  that  will  sustain  his 
action ;  and  an  allegation  in  the  reply  inconsistent  with  one  in 
the  statement  of  daim  is  not  necessarily  a  sufficient  ground  on 
which  to  allow  a  demurrer.    CSullivan  v,  Hahilton 

[C.  P.  D.  XV.  96 

^njL0T10JL-'l}lBC01XTllXJTJLlX01&—Afterreply— Rules, 

June,  1891,  0.  XXVI.,  r.  1.]  The  Court  will  not  give  Uberty  to 
discontinue  an  action  after  the  reply  has  been  filed,  unless  the 
party  against  whom  it  is  sought  to  discontinue  has  had  notice 
of  the  application.    Butleb  v,  Mabquis  of  Conynghak 

[Q.  B.  D.  XXVI.  U9 

PBACTICB— DrSCOVBBT—DOCTTMBNTS. 

1. Action  by  administratrix  de  bonis  non — 0»  XXXI, ^ 

r.  IL]  In  an  action  by  an  administratrix  de  bonis  non  against 
the  defendant,  who  had  admitted  the  receipt  of  money  which 
had  been  invested  in  stock  and  shares,  subsequently  sold,  for 
the  use  of  a  former  administratrix,  and  who  claimed  credit  for 
mon^  stated  to  be  jiaid  to  the  same,  a  motion  for  discovery  by 
the  defendant  was  granted.    Llotd  v.  Jollt 


[Q.  B.  D.  :KII.  M.  184 
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2 AMdavit—O,  XXXI.,  r.  11.]  An  order  for  produc- 
tion of  documeats  was  made  without  an  affidavit ;  but  no  right 
exists  in  all  cases  as  a  matter  of  course  to  obtain  such  an  order 
without  an  affidavit.    Kavanagh  v.  Gabbbtt 

[Q.  B.  D.  ZII.  M.  47 

9. Application  for^  how  to  be  made — 0,   XXXI.]    If 

discovery  or  inspection  of  documents  be  applied  for  before  the 
statement  of  defence  be  delivered,  the  application  must  be  by 
summons;  if  after  the  defence  be  delivered,  it  should  be  ex 
parte.    DixoN  v.  Uppeb  Innt  Dbainagb  Boabd 

[C.  P.  D.  ZIII.  M,  876 

4. Application  for,  how  and  when  to  he  made^Motion  or 

$ummons  before  Judge  at  Chamber » — AfMLavit,  when  to  he 
required — Documents  shown  hy  pleadings  to  he  in  esse  and 
material  to  action — Appeal  from  order  made  hy  Judge  and 
purporting  to  he  made  hy  the  Court— Costs— Judicature  Act,  ss. 
24,  44,  45,  4S— a  XXXI,,  r.  11-0.  LIIL,  rr,  2,  3.]  In  an 
action  for  recovery  of  land  and  arears  of  rent,  to  which  the  plam- 
tiif  claimed  to  be  entitled  under  a  Landed  Estates  Court  con- 
veyance, the  defendant  pleaded  that  he  held  the  land  under  two 
leases  made  prior  to  the  conveyance,  and  subject  to  which  the 
conveyance  was  made.  The  plaintiff  thereupon  applied,  on  notice 
of  motion,  to  a  Judge  of  the  Divisional  Court  in  wluch  the 
action  was  brought,  for  an  order  that,  under  O.  XXXI.,  r.  11, 
the  defendant  should  make  discovery  on  oath  of  the  documents 
that  were,  or  had  been,  in  his  possession  or  power  relating  to 
any  matter  in  question  in  the  action;  not  grounding  the  ap- 
plication on  any  affidavit  The  application  was  refused,  and, 
though  it  was  alleged  tliat  the  Judge  was,  in  fact,  sitting  at 
Chambers,  the  order  purported  to  have  been  made  **  by  the 
Court."  On  appeal  from  that  order  direct  to  the  Court  of  Ap- 
peal:— Held,  that  the  order  should  be  treated  as  having  been 
made  by  *'  the  Court  '*  and  so  that  the  appeal  lay  as  taken : 
that,  although  an  affidavit  might  be  required  on  such  applica- 
tions, to  show  at  least  some  reasonable  grounds  for  a  belief 
that  the  i>arty  was  in  possession  of  documents  of  which  the  dis- 
covery was  sought,  it  was  here  unnecessary,  having  regard  to 
the  facts  appearing  on  the  pleadings;  and  that  the  plaintiff 
was  entitled  to  discovery  of  the  documents,  their  existence 
and  materiality  being  apparent  on  the  pleadings.  Healy  v. 
Smtth C.   A.   XIII.   66 

6. Application  after  appearance — Summons — Affidavit— 

O.  XXXI.,  rr.  10,  XL]  A  motion  for  discovery  of  documents 
was  refused,  on  the  ground  that,  being  made  after  the  de- 
fendant had  entered  an  appearance,  the  application  rhould 
be  <xi  summons.    Morris  v.  Allbn  ^.  B.  D.  XIV.  13 

6. Application  before  statement  of  claim — 0,  XXXI., 

rr.  11,  12.]  An  order  cannot  be  made  for  discovery  of  docu- 
ments before  the  statement  of  daim  is  delivered.  M'Inttre  v. 
BoDBGA  Co.  &  For  BiYiERB        -        -    C.  A.  XVIII.  31.  39 

7. Application  after  service  of  writ — O.  XXXI.,  rr.  1, 

10.]  An  order  for  discovery  of  documents  was  made  after 
a  writ  had. been  served,  and  before  any  pleading  had  been 
served.    Hamilton  v.  Botlan         •  V.  C.  XV.  M.  22 

8. Chamber  motion  —  Application  by  solicitor  —  Rules, 

June,  1891,  O.  XXXI.,  r.  12—0.  LIT.,  r.  13  (6).]  An 
application  for  discovery  of  documents  is  a  Chamber  motion 
under  O.  LIV.,  r.  13  (6)  of  Rules  of  June,  1891,  and  as  such 
is  movable  by  a  solicitor;  and  the  clerk  in  the  office  should 
not  issue  a  summons  in  such  case  without  drawing  atten- 
tion to  the  fact  that  a  summons  is  unnecessary.  Where  a 
mining  company,  in  their  affidavit  of  documents,  did  not 
disclose  an  agreement  for  the  purchase  of  a  mine  (which  had 
been  referred  to  in  the  prospectus  of  the  comjjany),  the  Court 
— in  an  action  for  calls  upon  shares— ordered  the  company 
to  make  a  further  affidavit  disclosing  the  agreement.  Aaron's 
Beefs  Company  v.   Twiss  -  B.   D.    XXVI.   il 

9. Ex  parte  motion— O.  XXXI.,  rr.   10,  l\—0.  LII., 

r.  2—0.  LI  1 1.,  r.  2.]  A  motion  for  discovery  of  documents 
should  be  made  ex  parte  before  a  Judge  in  Chambers. 
Wright  v.  Great  Northern  Bailwat  Co. 

[B.  D.  XII.  M.  842 
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10. Ex  parte  application  after  issue  joinedr-O.  J JX7., 

r.  IL]  Order  for  discovery  of  documents  was  granted,  on  in 
ex  parte  application  after  issue  had  been  joined.  Moiuik*  v. 
OTarrsll       -  -  .  .  B.  D.  XVII.  68 

11. Inspection — 0.   XXXI.,  r.  17.]    On  an  applicatioa 

under  O.  XXXI.,  r.  17,  the  Court  will  not  grant  an  order  for 
inspection  of  documents,  though  some  of  them  are  referred  to 
in  the  pleading  of  the  apposite  party,  if  the  documents  are  not 
in  the  possession  or  power  of  that  party,    Cronin  r.  Faul 

[B.  D.  XVI.  66 

12. Inspection — Garnishee — Plainti/Ts  right  of  insptc- 

tion—0.  XXXI.,  rr.  13, 14,  16,  11— O.  XLIV.,  r.  10.]  Fhere 
the  garnishee,  in  his  affidavit  to  show  cause,  referred  to  docu- 
ments, but  did  not  make  exhibits  of  same :  —Held,  that  the 
plaintiff  was  entitled  under  O.  XXXI.,  r.  13,  to  serve  notice 
upon  the  garnishee  under  r.  14,  and,  on  the  failure  of  the 
garnishee  to  reply  to  the  notice,  to  institute  a  motion  under 
rr.   16,   17.       McCarthy   v.   Spill ane 

[C.  P.  D.  XVIII.  99 

13. Inspections-^.  XXXI.,  r.  10.]    The  Court  will  not 

make  an  order  for  the  inspection  of  documents,  before  the 
statement  of  claim  is  delivered,  unless  a  special  case  has  been 
made  by  affidavit,  even  though  the  action  is  for  the  purpose 
of  setting  them  aside.    Hunter  v.  Nelson      V.  C.  XV.  16 

14. Inspection — Trespass  to  several  Ushcry-Voeuments 

relating  to  Plaintiff^s  title— Reasonable  ground  for  heliering 
thcU  documents  exist,  and  that  they  are  in  the  possession  of  a 
party  to  the  action— O.  XXXI.,  rr.  U,  12.]  The  Court  will 
not  make  an'  order  under  O.  XXXI.,  r.  11,  when  there  are 
reasonable  grounds  for  believing  that  it  would  be  illusory, 
by  reason  of  there  being  no  documents  in  existence  reUting  to 
any  matter  in  question  in  the  action;  but  if  there  be  prima 
facie  evidence  of  the  existence  of  documents,  one  party  is 
entitled  to  appeal  to  the  oath  of  the  other  as  to  sudi  docu- 
ments being  in  his  jXMsession  or  power,  and  it  is  not  neoesssry 
to  show  that  a  document  within  the  Rule  is  in  the  possession 
or  power  of  the  party  from  whom  discovery  is  sought.  In  an 
action  of  tresi»s8  to  two  several  fisheries  in  a  oertam  river,  the 
plaintiff  in  his  statement  of  daim  averred  that  he  was  seiied 
in  fee  and  possessed  of  one  of  the  fisheries  in  question  in  tint 
portion  of  the  river  where  he  was  riparian  proprietor,  and  of 
the  other  where  he  did  not  olaim  the  bed  and  soil  of  the  locus 
in  quo.  By  tlieir  defence  the  defendants  traversed  the  alleged 
trespass  and  the  title  of  the  plaintiff  to  the  fisheries  claimed 
by  him.  Issue  was  joined,  and  the  defendants  applied,  under 
O.  XXXI.,  r.  11,  for  an  order  for  the  discovery  upon  the  oath 
of  the  plaintiff  of  the  documents  in  his  -poBsesaoa  or  power 
relating  to  any  matter  in  question  in  the  action  '.—Held,  per 
Palles.  C.B.  (Fitzgerald,  B.,  dubitante),  that  the  defendants 
were  entitled  to  the  order  sought  for,  on  the  ground  that  there 
was  a  strong  presumption  of  the  existence  of  documents  relat- 
ing to  a  matter  in  question  in  the  action.  Held,  further,  that 
the  title  to  the  inspection  or  production  of  such  documents  is 
a  matter  to  be  determined,  not  uiwn  an  appUcation  for  an 
order  under  r.  11,  but  upon  the  subsequent  application  to 
comi>el  production  or  inspection  after  the  order  has  been  made 
in  pursuance  of  r.  12.  Healy  v.  Smith  (XIII.  56),  diacussed. 
Johnston  v.  Smith  (36  L.T.,  N.S.  741),  distinguished.  PowBU 
r.  Hepferman  -  .         B.  D.  XIII.  179 

16. Inspection — Form  of  order — 0.  XXXI.,  rr.  10, 11— 

O.  LIII.,  r.  2  (6),  (7).]  The  form  of  order  for  discovery  and 
inspection  of  documents  settled.    Neilan  r.  LAHirr 

[E.  D.  XII.  46 

16. Inspection— Trust  deed— Interrogatories — 0.  XXXI.t 

r.  IZ— Privilege.]  A  motion  for  liberty  to  inspect  a  trust  deedi 
and  to  take  copy  thereof,  in  order  to  ascertain  jxuticulan  as  to 
the  source  and  amount  of  the  trust  fund,  was  refused.  Gbexb 
V.  Caldbbck  -  •  -  •    C.  ]^.  D.  XIX.  68 

17. Insufficiency  of  affidavit  of— Application  for  further 

affidavit— O.  XXXI.,  r.  12.]    An  affidavit  of  documents,  made 
pursuant  to  O.  XXXI.,  r.  12,  is  conclusive  against  the  party 
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geeking  discoyery,  and  no  further  affidant  will  be  ordered, 
unless  it  be  shown  either  from  the  affidavit  itself,  or  from  the  i 
documents  therein  referred  to,  or  from  admissions  in  the  plead- 
ing of  the  party  deposing,  that  otlier  documents  exist,  in  his 
power  or  possession,  which  are  material  and  relevant  to  the 
action.  Jonet  v.  The  Monte  Video  Oas  Co.  (5  Q.  B.  D.  556), 
followed.    Koss  r.  Dublin  Teajiwats  Co.    -    B.  D.  XV.  72 

18. Motion  in  alternative  that  defence  he  struck  out— 

Privilege --Tendency  to  criminate  —  AMdavit  —  O,  KXXI.y 
rr.  U,  12, 19.]  It  is  not  sufficient  for  a  defendant  against  whom 
an  order  has  been  made  for  the  discovery  on  oath  of  documents 
relating  to  any  matter  in  question  in  the  action,  to  make  an 
affidavit  that  he  declines  to  comply  with  the  order,  on  the 
ground  that  the  making  of  the  affidavit  required  by  the  order 
and  the  contents  of  such  affidavit  might  criminate  him.  He 
must  make  the  affidavit  in  the  form  mentioned  in  O.  XXXI., 
r.  12  (Form  No.  9,  App.  B.)  and  claim  his  privilege  as  pro- 
vided in  that  form.  It  cannot  be  made  a  part  of  the  order  for 
the  discovery  of  documents  that  in  default  of  compliance  with 
sudi  order  the  defence  should  be  struck  out,  inasmuch  as 
0.  XXXI. ,  r.  19,  contemplates  that  the  order  to  strike  out  the 
defence  should  be  subsequent  to  the  neglect  to  comply  with  the 
order  for  the  discovery  of  documents.      Bill  v,  M'Philfin 

[Q.  B.  D.  XXV.  23 

19 0.   XXX J.,  r.    11— Chanceri/  {Ireland)  Act,  1867, 

M.  70,  75.]  Cross  motions,  without  affidavits,  were  granted,  by 
consent,  for  discovery  of  documents.    Cabboll  v.  Butleb 

[E.  D.  XII.  M.  121 

20. Privilege — ConHdential  eommunicatione — O.  XXXI., 

r.  10.]  In  an  action  by  an  employer  against  a  guarantee  com- 
pany in  resi)ect  of  their  guarantee  of  the  honesty  of  an  •employee 
of  the  plaintiff,  a  motion  for  the  inspection  of  a  reply  given 
by  A.  to  certain  queries  put  to  him  by  the  defendants  re- 
specting the  employee's  honesty,  was  granted.  Feabnlet  r. 
London  Guabantbe  Co.       -  -        B.  D.  XII.  M,  811 

21. Produetionr-Libel—0,  XXXI.,  r.  11.]    An  ex  parte 

motion  for  discovery  of  documents  in  an  action  of  libel,  made 
without  an  affidavit,  was  granted.  Roe  v.  Dublin  Di»- 
TIILBBIES  Co.         -  -  -        C.  P.  D.  XII.  M.  110 


-Publio   officer— Attachment 
See  Town  Commissionebs.    3. 
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1. Aiminietering  before  statement  of  claim  or  defence — 

0.  XXXI. — Information  given  in  affidavits  in  support  of  final 
judgment  motion,]  A  motion  for  interrogatories  was  refused 
where  the  information  required  was  given  in  affidavits  on 
a  motion  for  final  judgment  heard  the  same  time.  Palueb  v. 
M'Enbanet         -         -         -       -         a.  B.  D.  XIII.  M.  89 

2. After  issue   joined — Mules,  June,  1891,  0.  XXXI., 

r.  L]  An  application  for  liberty  to  administer  interrogatories 
after  issue  has  been  joined  should  be  grounded  on  an  affidavit 
setting  forth  the  necessity  for  them  at  that  stage  of  the  case. 
Rowlands  v.  Hoopbb         -         -         Q.  B.  D.  XXVI.  131 

3. After  reply— Rules,  June,  1891,    0.  XXXI.,   r.  1.] 

Leave  to  administer  interrogatories  after  replj^  will  only  be 
granted  on  special  grounds  or  on  an  affidavit  satisfying  the 
Court  that  such  liberty  should  be  given.  Hannan  v.  Plun- 
EETT  -  .        a.  B.  D.  XXVI.  M.  304 

4. Ansicer — Additions  not  printed  or  verified  by  affidavit,'] 

The  Court  refused  to  order  the  officer  to  receive  the  defen> 
dant*s  answer  to  interrogatories  where  four  words  had  been 
added  in  writing  after  it  was  printed  and  verified.  Stevenson 
V,  Hall B.  XII.  M.  109 

5. Delivery  of,  to  joint  stock  company — Leave  for,  how 

obtained — O,  XXXI.,  r.  4.]  When  a 'statement  of  defence  has 
been  delivered  by  a  joint  stock  company,  a  motion  to  deliver 
interrogatories  to  an  officer  of  the  defendant  company  must  be 
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on  summons.  Semble,  before  a  statement  of  defence  has  been 
delivered  leave  may  be  obtained  ex  parte.  M*Queen  v, 
Gbeat  S.  and  W.  Railway  Co.         -       C.  P.  D.  XII.  171 

6. Delivery  before  statement  of  claim — 0,  XXXI. ^  r.  1.] 

Leave  to  deliver  interrogatories  to  the  defendant  before  the 
statement  of  claim  was  delivered  was  refused.    Anon. 

[Q.  B.  D.  XII.  M.  161 

7. Delivery     by      defendant      after     plea— Affidavit — 

0.  XXXI.,  r.  1.]  An  order  for  the  delivery  of  interrogatories 
by  the  defendant  after  defence  filed  was  made,  no  affidavit 
being  filed  in  support  of  the  motion.    Whelan  r.  Shaw 

[B.  D.  XII.  M,  60 

8. Fishing  and  irrelevant— Application  to  compel  answer 

to—0.  XXXI.,  rr.  7,  9.]  In  an  action  for  the  price  of  a  mare 
sold  by  the  plaintiflf  to  the  defendant,  the  defence  to  which  was 
tliat  the  mare  was  not  of  the  stipulated  qiiality,  interrogatories 
administered  by  the  defendant,  asking  the  plaintiff  the  person 
from  whom  he  had  purchased  the  animal,  the  time  and  place 
of  the  purchase,  and  the  price  paid  by  him,  were  ordered  to  be 
struck  out  as  irrelevant.    Love  v.  Pawson    ^.  B .  D  .  XII.  136 

9. Husband   and   wife — Separate   estate — Hules,   June, 

1891,  0.  XXXI.,  r.  1.]  On  &  motion  for  leave  to  administer  in- 
terrogatories, as  to  her  marriage  settlement  and  separate  estate, 
to  a  defendant  who  had  been  sued  as  a  spinster  but  had  married 
pendente  lite:— Held,  by  Sir  Peter  O'Brien,  C.J.,  and 
Harrison,  J.,  that  such  interrogatories  were  not  admissible 
under  O.  XXXI.,  r.  1.  Held,  by  Johnson  and  O'Brien,  JJ., 
that  they  were  so  admissible.    Lee  v.  Buchanan 

[a.  B.  D.  XXVI.  60 

10. Leave  to  deliver  after  close  of  pleadings — Action  for 

libel— Answers  tending  to  criminate.]  In  an  action  for  libel 
the  defendant  after  the  close  of  tlie  pleadings,  applied  for 
leave  to  deliver  interrogatories  inquiring,  amongst  other  things, 
whether  the  plaintiff  was  the  author  of  a  pamphlet  in  a  news- 
paper comment  on  which  the  alleged  libel  was  contained ;  and 
whether  he  had  written  or  liad  been  a  party  to  certain  other 
newspaper  articles  dealing  with  a  pamphlet  in  reply  to  which 
his  own  pamphlet  was  written — Held,  that  such  interrogatories 
ought  not  to  be  allowed,  as  the  answers  might  tend  to  criminate 
the  plaintiff  and  expose  him  in  turn  to  an  action  for  libel, 
Behan  v.  Tickell       -  -  -  B.  D.  XX.  23 

11. Libel  in  newspaper — Discovery  of  proprietorship — 

Answers  tending  to  criminate — 6  &  7  Wm.  IV,,  e.  76,  s,  19 — 
32  &  33  Vic,  e,  2^—Si  &  34  Vic,  c  9^— Judicature  Act,  s,  27 
(7) — 0.  XXXI.,  r.  5.]  In  an  action  claiming  damages  for  an 
alleged  libel  published  in  a  newspaper,  but  not  making  any 
claim  for  discovery,  the  plaintiff  served  interrogatories  seeking 
discovery  as  to  the  fact  of  publication,  and'  asking— Was  not  the 
defendant  the  proprietor  of  the  uewspai>er  at  the  time  of  said 
publication  ?  to  which  the  defendant  declined  to  answer,  on  the 
ground  that  criminal  proceedings  had  been  commenced  against 
him  by  the  plaintiff  in  respect  of  the  same  alleged  libel,  and  tliat 
the  iuternigatories  tended  to  criminate  liim  in  said  pending 
proaecuiion :— Held,  that  the  right  to  discovery  of  the  pro- 
prietorship of  the  newspaper,  which,  under  6  &  7  Wm.  IV„ 
c,  76,  s,  19,  and  32  &  33  Vic,  c,  24,  might  formerly  have  been 
enforced  by  a  bill  in  equity,  is  unaffected  by  the  Judicature 
Act,  which  merely  alters  the  procedure  for  enforcing  the  right, 
and  that,  whether  discovery  be  claimed  in  an  action  or  not,  the 
right  to  it  may  now  be  enforced  by  interrogatories ;  and  that 
this  right  shoiild  be  enforced  in  the  present  action,  notwith- 
standing it  being  alleged  that  the  interrogatories  tended  to 
criminate  the  defendant,  it  being  provided  by  6  &  7  Wm.  IV., 
c  76,  s.  19,  as  re-enacted  by  32  &  33  Via,  c.  24,  that  such  dis- 
covery is  not  to  be  made  use  of  in  any  jiroceeding  against  the 
defendant  save  in  that  in  which  the  discovery  is  made.  Lefboy 
v.   BuKNSiDE       -  -  -  B.  D.  XIII.  147 

I2« Mode  of  cbjecting  to — Irrelevance — Interrogatories  a$ 

to  credit  of  party— 0.  XXXI.,  rr,  5,  7.]  Objections  may  be 
taken  on  any  ground  to  interrogatories  either  on  a  summona 
within  four  days  after  service,   to   strike 
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O.  XXXI.,  p.  5,  or  by  the  interrogated  party*B  affidavit  in 
answer,  though  filed  after  that  time,  under  r.  7.  Where,  in 
an  action  for  illegal  seizure  of  the  plaintiff's  goods  under  an 
execution  against  A.,  the  defendant  traversed  the  doing  of  the 
acts  complained  of,  and  the  plaintiff's  -pTopeTty  in  the  goods, 
interrogatories  by  the  defendant,  which  sought  to  ascertain 
whether  A.  had  transferred  the  goods  in  question  to  the  plain- 
tiff, or  if  they  were  ever  A-'s  property,  and  how  pUintiff  pro- 
cured them,  and  how  plaintiff  obtained  the  money  he  paid  to 
release  the  goods  from  seizure,  were  disallowed,  as  seeking 
merely  to  find  out  the  plaintiff's  case ;  others  were  disallowed 
as  irrelevant  and  immaterial ;  and  one  as  to  whether  the  plain- 
tiff ever  alleged  that  the  goods  had  been  assigned  by  bill  of 
sale  to  B.,  and  that  plaintiff  was  in  charge  of  the  goods  as 
B.'s  salesman,  was  disallowed  as  going  only  to  the  plaintiff's 
credit    Duffy  r.  M'Hugh  -  -         B.  D.  XII.  79 

13. Questions    of    law    and    fact    involved  —  Evasive 

an8u:€rinff.']  If  a  defendant  is  asked  whether  he  possesses  cer- 
tain specifically  described  lands  in  a  certain  place,  it  is  a 
sufficient  answer  to  say  he  possesses  lands  in  that  place,  as 
mentioned  in  the  statement  of  claim.  If  a  defendant  be  asked 
to  answer  an  interrogatory  that  involves  matters  of  law,  as 
well  as  matters  of  fact,  it  is  sufficient  for  the  defendant  merely 
to  state  what  his  contention  is.  The  judgment  of  the  Queen's 
Bench  Division  reversed.      Irwin  r.  Smith. 

[Q.  B.  D.  XXV.  28;   C.  ▲.  XXV.  28.  note 

PBACTICE— DISMISSAIi  FOB  WABT  OF  PBOSE- 
OTJTION. 

1. Action    brought    before     Judicature    Act,     1877  — 

0.  XXXV.,  r.  4  ]  An  action  which  had  been  three  terms  at 
issue  before  the  Judicature  Act  came  into  operation,  was 
dismissed  with  costs.      Hoctor  v.  Dblant 

[Q.  B.  D.  XII.  3f.  134 

8. Costs  of  motion^Delajz—O.  XXXV.,  r.  A—C.  L.  P, 

Act,  1853,  ».  106,  178— (?.  t>.,  1854.]  In  1876  an  order  was 
obtained  that  the  plaintiff  should  be  at  liberty  to  proceed  in 
an  action  in  which  the  defence  was  filed  in  1874.  Some  days 
afterwards  an  order  was  obtained  that  the  plaintiff  should 
proceed  for  trial  at  the  Assizes  Jiext  after  the  expiration  of 
20  days,  or  in  default,  that  the  defendants  be  dismissed  with 
costs.  By  an  oversight  this  rule  was  not  made  absolute.  In 
February,  1878,  an  order  for  liberty  to  proceed  was  made 
absolute.  The  action  was  subsequently  dismissed  for  want 
of  prosecution,  with  costs,  but  without  the  costs  of  the  motion, 
through  the  defendant's  delay  in  having  the  second  order 
of  1876  made  absolute.    Hall  v.  Wben      E.  D.  XII.  M,  110 

3. Discontinuance   after  service   of  notice  of  motion — 

Costs — 0,  XXXV.f  r.  4.]  After  a  motion  was  served  that  a  suit 
be  dismissed  for  want  of  prosecution,  the  plaintiffs  served  a 
notice  of  discontinuance,  and  offered  to  jaay  the  defendant's 
costs,  exclusive  of  the  costs  of  the  motion : — Held,  that  costs  of 
the  motion  should  be  allowed.  Scottish  Amicablb  Insubance 
Co.  V.  DOHENT        -        .        -  C.  p.  D.  XII.  Jf.  296 

4. Former  trial — Amended  pleadings — Notice  of  trial 

served,  but  vnthdrawnr—O.  XXXV.,  rr.  2,  4.]  A  verdict  in  an 
action,  tried  at  the  Spring  Assizes,  1886,  was  subsequently  set 
aside,  and  a  new  trial  was  ordered  at  the  Spring  Assizes,  1887 ; 
either  party  being  bound  to  accept  short  notice  of  trial,  and 
liberty  being  given  to  both  to  amend  the  pleadings.  Amended 
statements  of  claim  and  defence  were  delivered,  and  issue 
joined.  Notice  of  trial  at  the  Spring  Assizes,  1887,  was  served 
by  the  plaintiff,  but  was  withdrawn,  and  no  further  steps  were 
taken  in  the  action.  Under  these  circumstances,  the  defendant 
haying  moved  to  dismiss  the  action  for  want  of  prosecution, 
under  O.  XXXV.,  rr.  2,  AiSeld,  that,  inasmuch  as  no 
effective  notice  of  trial  had  been  served  after  the  joinder  of 
issue  in  1887,  the  defendant  was  entitled  to  have  the  action 
dismissed  for  want  of  prosecution.  Foot  v.  lienn  (16  L.  R 
(Ir.)  247),  questioned.      BocHE  r.  HonniHAN 

[Q.  B.   D.  XXI.  72 
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5. Motion  on  notice—0.  XXXV.,  r.  4—0.  LZI.,  rr.  1,  2 

— O.  LIU.,  rr,  3,  6.]  An  application  to  dismiss  an  action  for 
want  of  prosecution  should  be  made  by  motion  on  notw. 
Johnston  v.  Hackett      -  -      O.  P.  D.  XII.  M.  295 

6- Notice  of  motion— Date  not  given  in  notice— O.  LIL, 

r.  3.]  Where  a  notice  of  motion  did  not  specify  the  date  on 
which  it  vraa  to  be  moved,  but  stated  that  it  would  be  moml 
on  the  "  first  opportimity,"  and  two  dear  days  had  eUp$«i 
since  the  service :  — Held,  that  the  notice  of  motion  was  suf- 
ficient within  O.  LIL,  r.  3.      Campbell  v.  Abmsteong 

[C.  P.  D.  XVI.  3 

7. Security  for  costs — Judgment  on  defendant^ s  counirr- 

daimi  on  admissions  in  pleadings — Judicature  Act,  s.  28  (U)— 
O.  XXXV.,  r.  4.]  Where  a  plaintiff  does  not  deliver  a  reply 
to  the  defendant's  counter-claim  within  the  time  limited  for 
tliat  purpose,  the  defendant  is  entitled  to  move  for  judgment 
on  the  counter-claim,  on  admissions  of  fact  in  the  pleadings, 
and  to  have  the  original  action  dismissed  for  want  of  prosecu- 
tion, notwitlistanding  that,  on  the  defendant's  applicatioo,  an 
order  had  been  made  staying  proceedings  until  the  plaintiff 
should  give  security  for  costs.  London  Road  Car  Co.  r. 
Habfobd  -  -  -         Q.  B.  D.  XX.  22 

8. Several    defendants— O.    XXXV.,    r.    4.]     One  of 

several  defendants  may  move  to  dismiss  an  action  as  against 
himself  without  serving  notice  on  his  co-defendants.  Ward 
V.  Ward  (11  Beav.  162)  followed.  Cabuslb  v.  Bxlfast 
Union  Guabdians  -  -  -  B.  D.  XV.  49 

9. Suit  commenced  before  Judicature  Act,  IBTl— Close  of 

pleadings — 0»  XXXV.  rr.  3,  4.]  A  bill  has  been  filed  iu 
December,  1877,  and  time  to  answer  was  extended,  the  de- 
fence being  filed  on  16th  Febniary,  1878;  no  further  steps 
having  been  taken,  a  motion,  on  May  7th,  that  the  suit  should 
be  dismissed  for  want  of  prosecution  was  granted.  White 
V.    Egan  .  .  .  .  b.    XII.   M.   241 

10. Statement  of  claim  dispensed  with — Notice  of  trial 

not  given  within  six  weeks  after  close  of  plecuHngs—Staiement 
of  defence  not  delivered — O.  XXX V.,  rr.  2,  4.]  A  writ  of 
summons  for  recovery  of  land  was  served  on  "Ffhrwjy  5th. 
and  an  appearance  was  entered  stating  that  delivery  of  a 
statement  of  claim  would  be  dispensed  with.  The  piaintiffa 
did  not  deliver  the  statement  of  oUim,  and  did  not  give 
notice  of  trial  within  six  weeks.  A  motion  to  dismiss  for 
want  of  prosecution  was  refused,  with  leave  to  the  defendant 
to  deliver  a  defence.    Whitfield  v.  Dalt 

CQ.  B.  D.  XII.  M.  241 

11. Two  of  several  defendants  not  served  with  statement 

of  claimn-0.  XXVIII.,  r.  I.]  Where  two  of  several  defen- 
dants in  an  action  have  appeared  to  the  writ  of  smnmcos, 
and  the  time  for  the  plaintiff  to  deliver  his  statement  of 
claim  has  expired.  But  the  plaintiff  has,  without  the  know- 
ledge of  those  defendants,  obtained  an  order  to  continue  the 
action  in  the  names  of  several  persons  as  defendants  in  place 
of  the  principal  defendant,  who  has  died,  those  defendants 
cannot  move  to  dismiss  the  action  as  against  them  for  vant 
of  prosecution.  The  plaintiff  should  have  served  notice  of 
the  order  for  revival  on  the  said  defendants;  and  the  said 
defendants  should  have  written  to  the  plaintiff's  solicitor  to 
inquire  how  the  action  stood  as  against  the  other  defendants. 
Tellett  v.  Lalob  -  -       -  C.  P.  D.  XV.  70 

PBAOTICB— BVIDBBOB. 

1. Affidavit  and  commission — 0,  XXXVI.,  r.  1]   An 

order  will  not  be  made  that  certain  facts  may  be  prored  by 
affidavit,  if  they  are  facte  directly  in  issue  in  the  action  and 
going  to  the  gist  thereof: — Semble^  where  such  an  order  « 
made  on  the  application  of  a  party,  the  evidence  of  the  op- 
jx)site  imrty  as  to  these  facts  must  also  be  given  by  affidavit. 
Cronin  v.  Paul  -  -  -  -  -  B.  D.  XV.  121 

2. OfRcir  of  Court — Compelling  to   attend  in  crimMl 

trial.]  The  Court  refused  to  order  one  ^f  its  officers  to  itteod 
igitized  by 
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a  criuiinal  prooeedinfir  as  a  witness,  the  proper  course  beinff 
for  the  Crown  OflBce  to  issue  a  summons.    B.  (Orosbie)  r. 
O'Habb  -  -       CI.  B.  D.  XII.  M.  22 

3. Special      ease  —  Lunatie  —  SuMeieni      evidence  — 

O,  XX XIV,  J  r.  9.]  On  a  motion  for  leaye  to  set  down  for  argu- 
ment a  special  case  where  a  lunatio  was  a  party,  the  Court 
declined  to  accept  as  "sufficient  evidence"  the  statement  of 
counsel  that  the  statements  in  the  special  case  were  true,  and 
recioired  an  affidavit.    Majob  r.  Major       V.  C.  XVII.  43 

4. SubjXBna  duces   tecum — Production  of   documerUs — 

TtUfframs—TZ  O.  0.,  1854.]  In  an  action  for  malicious  prose- 
cution the  Court  granted  a  svbpaena  duces  tecum  for  the 
production  by  the  Post  Office  officials  of  telegrams  sent  by 
Constabulary  officers  relating  to  the  prosecution  ;  and  a 
similar  order  directed  to  the  Crown  solicitor  as  to  the  infor- 
mations and  depositions.    Coloan  v.  Quinn 

[E.  D.  XVII.  30 

6. Witness  out  of    jurisdictionSuhpoena.l    It  is    not 

necessary  that  the  proposed  witnesses  should  acttially  refuse 
to  attend  before  subpoenas  can  be  issued  out  of  the  juris- 
diction.   Kingdom  Yacht  Co.  v.  Wilson 

[C.  A.  XXVI.  130 

PBACTICE— EXECTJTIOXr. 

1. After  six  years  since  judgment — Leave  to  issue— De- 
fendant a  lunatie— 0.  XLI.,  r.  19.]  Leave  to  issue  execution 
on  foot  of  a  judgment  recovered  more  than  six  years  ago  was 
granted:  full  information  as  to  the  nearest  relatives  of  the 
defendant,  who  was  a  lunatic,  and  of  the  nature  of  his  property, 
being  gi^-en.    Malone  v.  Young    -    O.  P.  D.  XII.  M,  296 

S. Assignment    of    judgment — Notice    of    assignment — 

Judgment  debtor— Judicature  Act,  s.  28  {b)—0:  XLI.,  r.  19.] 
Where  a  judgment  is  assigned,  notice  of  the  assignment  must  be 
served  on  the  judgment  debtor  before  a  summons  is  taken  out 
for  leave  to  issue  execution.  The  Governor  and  Company  of 
Bank  of  Ireland  v.  Londonderry  and  Lotjoh  Swilly  Rail- 
way Co. C.  P.  D.  XIII.  30 

3- Change  of    parlies  by  death — O.   XLI.^   r.    19.]    A 

motion  for  leave  to  issue  execution  against  the  defendant.  P., 
as  administrator  of  his  father,  L.,  in  an  action  brought  against 
them  to  recover  money  on  promissory  notes,  in  which  judgpnent 
bad  been  marked  two  days  after  the  death  of  L.,  P.  having  no 
goods,  was  refused ;  but  liberty  was  given  to  serve  P.  with  a 
notice  making  him  a  defendant  as  administrator  of  L. 
0*Reilly  v.  O'Reilly      -  -       C.  P.  D.  XII.  M.  296 

4. Costs  —  Judgment  —  Action   for   recovery   of    land.] 

Where  in  an  action  for  the  recovery  of  land  on  the  title  judg- 
ment with  costs  has  been  obtained  by  the  plaintiff,  and  execu- 
tion for  possession  issued,  he  may  subsequently  issue  execution, 
by  writ  of  H.  fc^,  against  the  defendant's  goods  for  his  taxed 
costs,  although  at  the  time  of  issuing  execution  for  possession 
such  costs  had  not  been  taxed  or  entered  on  the  judgment. 
Beaslcy  v.  Chapman  (6  L.  R.  (Lr.),  393),  dissented  from. 
Habold  v.  Daly    -  -  Q.  B.  D.  XXIII.  68 

6. Death  of  defendant — Administration  not  taken  out — 

O.  XLI.I  Where  the  defendant  had  died,  and  his  widow  and 
son  had  entered  into  ix)86e88ion  of  his  fann  and  effects,  but 
administration  had  not  been  taken  out  to  him,  a  motion  for 
leave  to  issue  execution  against  the  widow  as  executrix  de  son 
tort  was  refused.    Cresswell  r.  Cresswell 

[a.  B.  D.  XIII.  M.  374 

6- Discovery  in  aid  of— Oral  examination  of  defendant 

—Ex  parte  application— Rules,  June,  1891,  0.  XLII.,  r.  35.] 
An  ajjplication  under  O.  XLII.,  r.  35,  of  the  Rules  of  June, 
1891,  for  an  order  for  the  oral  examination  of  a  defendant 
as  to  debts  due  to  liini  by  third  parties,  can  be  made  ex  parte. 
Lewis    v,    Bateman  -  Q.  B.  D.  XXV.  84 

7. Judgment  more  than  six  years  recovered— RuleSy  June, 

1691,  O,  XLII.,  r.  25.]    A  motion  for  leave  to  issue  execution 


PBAOTIOE  (Sinoe  the  Jadioature  Aot8)-BXECUTION— 
continued, 

on  foot  of  a  judgment,  where  more  tlian  six  years  have 
elapsed  since  the  date  of  it,  should  be  on  notice  under  Order 
XLIL,  r.  25.    Devttt  v,  M'Coy 

[a.  B.  D.  XXVI.  M.  403 

8. Liberty  to    issue  against  one  defendant — Judgment 

more  than  six  years  old—0.  XLI.,  r,  19—0.  LII.,  r.  2.]  A 
motion  for  leave  to  issue  execution  against  the  survivor  of 
two  defendants,  on  a  judgment  more  than  six  years  old, 
should  be  on  notice.    M'Bieney  v.  Curtis 

[E.  D.  XII.  M.  69 

9» Liberty  to  issue  on  judgment  more  than  six  years 

after  marking — Service  of  notice  of  motion,']  Notice  of  motion 
for  liberty  to  issue  execution  on  a  judgment  more  tlian  six 
years  old,  must  be  ser\'ed  for  a  particular  day.  Furlong  v. 
Furlong O.  B.  D.  XXVI.  lU 

10. Liability  of  executor  of  executor — 7  Wm.\  III.,  c.  6, 

s,  11 — O,  XLI.,  ?•.  19.]  When  judgment  has  been  obtained 
against  an  executor  de  bonis  testatoris,  and  tlie  executor  dies, 
leave  will  not  be  given  to  issue  execution  against  the  executor's 
own  goods  under  O.  XLI.,  r.  19.  The  liability  created  by  7 
Wm.  III.,  c.  6,  s.  11,  in  the  executors  of  an  executor  who  has 
converted  his  testator's  goods  to  his  own  use  must  be  enforced 
by  independent  proceedings.    Ennis  r.  Ennis 

[O.  P.  D.  XVII.  99 

11» Motion  to  stay— Motion  for  final  judgment— Action 

for  rent  —  Inability  to  pay  —  Jurisdiction  —  Costs  —  Appeal  — 
O,  XIII,,  r,  1—0.  XLI.,  r,  IS— Land  Law  {Ireland)  Act,  1887, 
».  30.]  An  api)eal  lies  from  a  discretionary  order  of  a  Divisional 
Court,  staying  execution,  under  O.  XLI.,  r.  15,  on  a  motion 
for  leave  to  enter  final  judgment  under  O.  XIIL,  r.  1.  In  an 
action  for  a  money  demand »  as  for  rent,  the  mere  circumstance, 
not  that  by  time  being  accorded  the  defendant  would  become  in 
a  position  to  pay,  but  that  the  defendant  is  unable  to  pay  at 
the  date  of  an  order  for  leave  to  enter  final  judgment,  does  not 
constitute  sufficient  ground  for  respiting  execution  under 
O.  XLI.  r.  15,  where  there  is  no  defence  to  the  action,  and 
neither  the  plaintiff's  rights  nor  the  defendant's  liability  would, 
by  deferring  execution,  be  affected  by  virtue  of  the  operation  of 
the  Land  Law  Acts  or  otherwise.  Per  Barry,  L.J.  :  As  to 
the  Court  being  invested  with  inherent  jurisdiction  in  such 
cases,  to  stay  its  process,  such  discretionary  ix)wer  must  be 
exercised  according  to  settled  principles,  and  its  exercise,  in 
suspending  execution,  would  not  be  justified  upon  the  mere 
ground  of  the  defendant's  present  inability  to  pay.  Per 
Fitzgibbon,  L.J.  :  The  Court  has  jurisdiction  to  stay  the 
execution  of  its  process  wherever  justice  so  requires — as  where 
gome  further  inrestigation  is  necessary  or  where  it  is  in 
furtherance  of  ultimate  justice,  or  for  the  benefit  of  one 
or  both  of  the  parties  without  injury  to  either ;  but  no  Court  is 
invested  with  any  power  to  delay  justice  if  justice  would  be 
defeated  by  delay.    Desart  v»  Townsend    C.  A.  XXII.  60 

12. Order  awarding  costs— 0.   XLI.,  rr.  18,  20 — G.  0,, 

1854,  178.]  When  an  action  is  dismissed  for  want  of  pro- 
secution, and  costs  are  by  the  order  awarded  to  the  defendant, 
he  may  issue  execution  at  any  time  within  six  years  without 
leave.    Mohan  v.  Kirwan     -  -  IS.  D.  XIX.  69 

13. Revivor  of  judgment — Change  of  parties  by  death-^ 

0.  XLI.,  r.  19—0.  LIII.,  r.  2  (37),  and  amendment  by  Rules  of 
June  1879.]  An  application  under  O.  XLI.,  r.  19,  should  be 
on  notice.  The  fact  that  a  suit  is  pending  to  impeach  a  judg- 
ment against  a  deceased  i)erson  is  not  ground  sufficient  for 
prevent  issuing  execution  thereon  against  his  personal  repre- 
sentative. Semble,  the  practice  of  reviving  judgments  is  no 
longer  in  force.    Gertt  r.  Slator  E.  D.  XV.  99 

14. Revivor  of  judgment — Change  of  parties  by  death — 

0.  XLI.,  r.  Id— Documents  necessary  to  obtain  order  to  issue 
execution,]  There  is,  since  the  Judicature  Act,  no  necessity 
to  revive  a  judgment  six  years  old,  but  in  case  of  a  cliange  in 
the  parties  entitled  to  issue  execution,  leave  to  issue  wUl  be 
gi^*en  upon  motion  on  notice,  and  the  production  of  tlie  proper 
documents  to  show  the  title  of  the  party  applying.  Form  of  t 
Older  in  such  case.    Walsh  v.  Hart„:^: ,  ,_B.  D.  XII.  73  Ip 
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PBACTIOB  (Slnoe  the  Judicature  Acta)-EXECnTION- 
continued. 

15. Summons— 0.  XLI.,  r.  19.]    Leave  to  issue  execirtion 

under  O.  XLI.,  r.  19,  will  not  be  granted  on  an  ex  parie 
motion,  but  ahould  be  applied  for  on  summons.  Gebtt  v. 
Slatob  -  -  -  O.  P.  D.  Xyil.  1« 

For  costs — Stay  of,  pending  appeal  to  House  of  Lords 

[XXvII.  49 
Set  Pbaoticb— Appeal.    13. 

• Stay— Registration  of  Judgment  Mortgage      XXIV.  39 

See  Mortgage— Judgment  Mobtgage.    15. 

PBACTICE— GABXriSHEE. 

1. Annuity  payable  under  deed — Oift  over  on  contin" 

gencies — Deed  not  set  a»ide  as  attempt  to  defeat  creditors — 
O.  XLI  v.,  r.  2.]  Where  a  judgment  debtor,  being  in  pecu- 
niary difficulties,  liad  agreed  to  retire  from  a  partnership  in 
consideration  of  the  annuity  to  be  paid  to  trustees  for  him 
under  a  deed  then  executed,  imtil  he  should  assign,  charge,  or 
incumber  the  said  annuity,  or  do  or  suffer  something  by  his 
default,  or  by  operation  or  process  of  law,  whereby  it  wouUl 
become  payable  to  some  other  person  or  iiersons;  in  any  of 
which  events  the  trustees  were  to  pay  the  annuity  as  they 
should  in  their  absolute  and  uncontrolled  discretion  think 
proper,  for  the  maintenance  and  support,  or  otherwise  for 
the  benefit  of  the  annuitant: — Held,  that  the  annuity  was 
attachable  as  a  debt,  without  the  deed  having  been  set  aside 
as  an  attempt  to  defeat  creditors.     Nokes  r.  Mandebs 

[C.   P.    D.    XV.   18 

8. Appearance  of  parties   not  served  with  conditional 

order — Costs — Amendment — O,  XLIV."]  A  third  party  com- 
pelled to  intervene  in  garnishee  proceedings,  in  order  to 
protect  his  interest  in  the  fund  attached  by  the  conditional 
order,  is  entitled  to  his  costs  against  the  i)arty  obtaining 
such  order,  though  he  has  not  been  served  therewith.  Cobs 
Union  Guabdians  v.  BVll  Q.  B.  D.  XXV.  15 

3. Balance  in  sherifF^s  hands  after  satisfaction  of  fieri 

facias— C.  L,  P.  A.  Act,  1856,  «.  63— a  XLV,,  r.  2.]  A 
sheriff  had  taken  in  execution  under  a  writ  of  fieri  facias  a 
farm  held  for  a  term  of  years.  This  when  sold  produced 
sufficient  to  satisfy  the  claims  of  the  execution  creditor,  ajid 
to  leave  a  surplus  in  the  hands  of  the  sheriff  to  the  amoimt 
of  £154-.  While  that  balance  remained  in  the  sheriff's  hands, 
without  any  demand  having  been  made  for  it  by  the  execu- 
tion debtor,  other  judgments  were  obtained  against  the  exe- 
cution debtor:— JleZcZ  (diss.  Fitzgerald,  B.),  that  the  balance 
in  the  sheriff's  hands  might  propeily  be  made  the  subject  of 
a  garnishee  order,  inasmuch  as  it  constituted,  after  the  satis- 
faction of  the  fieri  facias  under  which  the  execution  was 
levied,  a  debt  due  by  the  sheriff  to  the  original  execution 
debtor.  Scmble,  such  would  not  be  the  case  if  the  subject 
matter  of  the  execution  were  not  one  and  indivisible.  Woulfb  v. 
MiNIHANE  -  -  -  -  B.   D.   XIV.   31 

4» Claim  by  judgment  debtor  for  tcork  and  labour— 

Quantum  meruit— 0.  XLIV.,  2.]  Where  an  action  for  work 
and  labour  had  been  instituted  by,  and  verdict  found  for,  the 
judgment  debtor  against  the  garnishee,  for  £300,  leave  being 
reserved  to  reduce  the  amount  to  £150,  but  judgment  was  not 
entered  i—Held,  that  on  an  affidavit  by  the  judgment  creditor 
that  the  debt  so  due  by  the  garnishee  was  equal  to  or  greater 
than  the  judgment  creditor's  demand,  the  latter  was  entitled  to 
an  order  to  attach,  but  not  to  an  order  to  pay,  as  if  judgment 
should  be  entered  in  the  action  against  the  garnishee,  the  simple 
contract  debt  would  become  merged  therein.  Cbispobd  v. 
O'SULLIVAN  -  -  -  -         B.  D.  XVII.  14 

6. Current  gale  of  rent,    not  due—0.   XLIV.,  r.  2— 

Apportionment  Act,  1870.]  An  order  of  the  Exchequer  Division 
refusing  to  attach  rent  which  would  be  payable  at  a  future  date, 
was  affirmed  by  the  Court  of  Appeal,  the  Apportionment  Act 
not  altering  the  character  of  rent.    Dohebtt  v.  Ejbban 

[O.  A.  XIII.  M.  372 
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®*- -2?e5/<  due  or  accruing— 0.  II.,  r.  Z—0.  XLIV.,  f.2.] 

A  motion  was  granted  to  attach  a  debt  though  merely  an  equi- 
table debt,  and  only  accruing  due.    Gbebb  v.  Moobe 

[o.  P.  D.  xm.  u 

'• Judgment   debtor's   locus  standi   to   shov  eausc-0. 

XLVI.,  r.  l-O,  XLIV.,  r.  A.]  Where  a  garnishee  order, 
du^cted  to  be  served  upon  the  judgment  debtor,  has  beea 
obtained,  cause  against  making  it  absolute  may  be  shown,  oot 
alone  by  the  garnishee,  but  by  the  judgment  debtor.  Lovely  r. 
White Q.  B.  D.  XVIII.  8 

8 Money  due  to  debtor  on  deposit  receipt— Conditional 

order  to  attach— 0.  XLIV.,  r.  2—C.  L.  P.,  A.  Act,  1856,  s.  65- 
Debt  due  but  not  payable.]  Money  due  on  a  bank  deposit  re- 
ceipt, payable  in  future,  is  attachable  under  a  garnishee  order; 
and  on  the  ex  parte  application  of  the  plaintiff,  who  bu 
obtained  judgment  against  the  defendant,  the  CJourt  will  make* 
conditional  order  to  attach,  but  not  to  pay.    Reidy  v.  Cask 

[C.  P.  D.  XVI.  93 

®- Money  due  on  bank  deposit  receipt— Bank  v:ound  Mp 

under  liquidators— Debt  due  but  not  payable— Form  of  ordcr- 
O.  XLIV.,  r.  2-Cr.  L.  P.  A.  Act,  1856,  s.  63.]  Money  due  on 
a  deposit  receipt,  by  a  bank  whidi  is  being  wound  up  under 
liquidators,  is  attachable  under  a  garnishee  order  against  the 
liquidators,  although  the  amount  payable  depends  on  that  of 
the  future  dividends  that  may  be  declared  on  the  realisation  of 
the  assets.    SmiTh  v.  Sexton  -  Q.  B.  D.  XX.  76 

^^' Money  lodged  in  bank  on  deposit  receipt— 0.  XLIV.] 

An  order,  attaching  money  lodged  in  bank  on  deposit  receipt, 
was  made.    Babbett  v.  M'Cabtht    -    E.  D.  XIII.  M.  375 

^^ ^oncy  lodged  in  election  petition— C.  L.  P.  A.  Jet, 

1856,  s.  63.]  Money  lodged  in  an  election  petition  cannot  be 
attached.    Belfast  Banking  Co.  v.  Kibe 

[C.  P.  D.  XV.  M.  23 

12. Oral  examination  of  debtor  under  O.  XLIV.,  r.  1— 

Summons.]  An  application  for  an  order  for  the  attendance  of 
a  debtor  for  examination,  under  O.  XLIV.,  r.  1,  should  be  on 
summons.    Wheeleb  v.  Todd      Q.  B.  D.  XVIII.  M.  647 

13. 0.    LXIV.,    r.    Z— Affidavit— Title    of   Cova-t.]   A 

garnishee  order  was  made  where  the  affidavit  was  entitled 
merely  *'In  the  High  Court  of  Justice  in  Ireland,"  without 
the  addition  of  the  Division.    Henbt  v.  Colhoun 

[a.  B.  D.  XII.  M.  47 

1*' 0.    XLIV.,    r.    2 — Future    accruing   gales  of  an 

annuity— Order  to  pay.]  The  future  accruing  gales  of  an 
annuity  cannot  be  attached  under  O.  XLIV.,  r.  2,  and  where 
a  garnishee  order  has  been  expressed  so  to  extend,  the  subse- 
quent order  for  payment  was  confined  to  a  gale  accruing  due  at 
the  time  of  the  attachment.    Bascombe  v.  Ouge 

[C.  P.  D.  XV.  47 

1*^* Order  to  show  cauje—XJberrima  fides.]    Where  facta 

having  a  material  bearing  on  the  order  sought  were  not  dis- 
closed in  the  affidavit  used  in  an  ex  parte  application  for  a  con- 
ditional order,  the  Court,  on  the  application  to  make  absolute 
the  order,  discharged  it  with  costs.    Telfobd  v.  Coadt 

[a.  B.  D.  XXVII.  7 

16. Rent  due  to  trustees— O.  XLIV.,  r.  2.]  An  appli- 
cation, directing  tenants  of  the  judgment  debtor  to  pay  the 
amount  of  the  judgment  debt,  was  opposed  on  the  ground  that 
the  rents  were  payable  to  trustees ;  the  Court  refused  the  motion, 
as  it  appeared  that  difficult  questions  of  law  would  arise  which 
could  not  be  projwrly  decided  on  a  sumnuiry  motion.  Mab- 
SHALL  V.  Atkins  -  -  C.  P.  D.  XVIII.  13 

Costs  of  appearanoe  by  garnishee  -       XXVII.  18 

Sc6  Pbactice— Costs.    14. 

PBACTIOB— GTTABDIAN  AD  LITEM. 

^' Default  of  appearance  by  minors— Summons  hy  plain- 
tiff for  appointment  of  guardianr-O,  XII.,  r.  l—O.  LllU 
r.  2  (11).]  In  default  of  appearance  by  minor  defendants,  the 
phiiatiff  himself  may,  after  complying  with  the  lequirements 
of  O.  XII.,  r.  1,  issue  a  summons  to  nominate  a  guardian. 
OX/Onnob  v.  Fethebston  .  -  .i  ^v^v^viVJ^^ 
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2. Lunaiie  Defendant— Default  of  appearance— 0.  XII,, 

r.  1—0,  XVII.]  The  managring  dark  of  the  plaintiff's  solicitors 
was  appointed  g^uardian  ad  litem  of  the  defendant,  who  was  of 
unsound  mind,  not  so  found  by  inquisition.     Macdonogh  v. 

Shbbht O.  P.  D.  XIII.  M.  375 

Lunatic 3CII  3/.  73 

See  Lunatic — Practice.  4. 
PEACTICE— IWJTTNCTIOW. 

1. Executor^Life  interest— Crops— Live  stock— Furniture 

and  implements.l  An  injunction  to  restrain  the  sale  by  an 
executor  of  farming  implements  and  furniture,  which  with  the 
cTop9  and  live  stock  were  left  to  a  remainderman  after  the 
determination  of  a  life  interest  therein,  was  granted,  but  was 
rafiiBod  as  regarded  the  crops  and  live  stock.  (By  Madden,  J.) 
Jfe  Hall,  deceased     -       -       -      Vac.  J.  XXVI.  M.  493 

2. Final  judgment  marked-judicature  Aet^  s.  28  (8).] 

An  injunction  can  now  be  obtained  after  final  judgment  in  an 
act  ion  as  well  as  pending  the  proceedings.    A(iNBW  v.  M  'Do  well 

[B.  D.  XVIII.   103 

8. Isdlaied  act  by  shopman,  since  dismissed.']    The  Court 

of  Appeal  reversed  a  decision  of  the  Vice-Chan cellor  granting 
sn  injunction  restraining  the  defendant  from  representing  the 
f^'fTiTi  pold  by  him  as  cigars  of  the  plaintiff's,  or  permitting 
them  to  be  described  as  "  the  best  two  D  "  cigars  or  as  "  the 
two  D  "  cigars.  On  an  appeal  to  the  House  of  Lords,  not  on 
♦l.o  '^vpaf  ion  of  the  judgment  as  to  the  labels,  but  solely  on  th«t 
of  tho  false  representations  alleged  to  have  been  mude  by  the 
defendant's  servant  as  to  his  cigars : — Held,  that  the  object  for 
which  an  iniunction  waq  gmnted  in  case?i  of  this  de«»cription 
w»«  fo  nrevent  a  re-netition  of  fraudulent  acts,  of  which  repeti- 
tion the  Court  might  he  apprehensive :  but  when  once  a  reason 
for  an  iniunction  wji««  shown  they  must  look  to  the  circum- 
Ftanoes  of  each  esse.  Tn  the  present  cape  the  action  compos ined 
of  was  an  isolated  transaction,  which  was  attributed  to  a  shoD- 
man  in  the  employment  of  the  defendant,  who  had  ceased  to  be 
in  hi-  f'Tnrtiovment.  and  it  would  not  be  right  to  enjoin  the 
riofrri'i-inf  from  doiucT  acts  which  thpre  was  rot  the  slitr^te«t 
frround  for  supposing  he  wa^  ever  likely  to  do.  inasmuch  as 
Lo  i,n^  never  s<*t  up  anv  claim,  nor  was  he  likelv  to  do  m 
in  thp  future.  The  iudgment  appealed  from  should  be  aHirmed, 
and  the  apjieal  dismissed  with  costs.    Le  kby  r.  (li  ovEn 

[H.  li.  XXVII.  M.  136 

4. Jurisdiction — Action   for  rent — Auction  nf  ftnrlr   on 

land  by  Defendant-Judicature  Act.  *.  28,  svh-M.  8.1  Pending 
*»»a  vMvx>e«*ding8  in  an  action  for  rent,  and  before  judgment, 
the  defendant  called  an  auction  of  all  the  stock  and  effects  on 
the  farm  tenanted,  on  which  the  plaintiff  had  been  prevente4 
from  distraining  in  consequence  of  the  dislurbed  state  of  the 
'district: — Weld,  that  an  injunction  should  not  be  granted 
•  to  restrain  the  auctioneer  from  parting  with  the  proceeds  of 
the  sale  pending  the  recovery  of  judcrment.  Wetton  v.  Wihon 
'VTT  -idW  and  Shaw  v.  Jcrsci/  (♦  C.  P.  D.  120,  359)  dis- 
tinguished.    Max  v.  BrcKLBT 

[C.  P.  D.  XVI.  4;    C.  A.  XVI.  1 

5 Perpetual  —  Action    for   trespass   to   several    fishery 

claiming  damages  and  an  injunction — Judicature  Act,  s.  28. 
gub-s.  S—C.  L.  P.  A.  Act,  1856,  s.  8*.]  In  an  action  against 
several  defendants  for  trespass  to  a  several  fishery,  the  state- 
ment of  claim  alleged  that,  unless  the  defendants  were  re- 
strained by  injunction,  they  would  again  commit  similar 
acts  of  trespass,  and  thereby  make  the  plaintiff's  several 
««hprv  valueless,  and  prayed  damages  and  an  injunction.  The 
defendants  denied  the  plaintiff's  title  to  the  several  fishery. 
The  plaintiff  having  established  his  title  at  the  trial: — Held, 
by  Palles,  C.B.  and  Dowse,  B.  (Fitzgerald,  B.,  dub.),  that 
having  regard  to  the  evidence  and  to  the  nature  of  the  property 
(a  several  fishery),  the  case  was  a  fit  one  for  a  perpetual  injuno- 
t!on.  Per  Palles,  C.B.  :  The  Court  might  grant  the  injunc- 
tion, either  under  the  former  practice  in  the  Courts  of  Equity 
or  under  the  Jud.  Act,  s.  28,  sub-s.  8.  Per  Dowse,  B.  :  The 
Osnrt  might  grant  the  injunction   either  undef  the  former 
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conttnued. 

practice  in  the  Courts  of  Equity  or  under  the  Jud.  Act,  s.  28, 
8ub-s.  8,  or  under  s.  84^,  of  C.  L.  P.  A.  Act,  1856,  which  is 
still  in  force,  and  extends  to  applications  made  at  the  trial  of 
an  action  (as  well  as  to  applications  before  and  after  judgment). 
Powell    v.  Heffbbnan      -  -  -       B.  D.  XV.  78 

6. Restraining  proceedings  in  another  Court — Petition 

for  vHnding  up  of  company — Application  to  Court  where 
proceedings  pending  before  order  for  winding  up — ^25  &  26 
Vic,  c.  89,  s.  8S ~~  Judicature  Act,  s.  27  (5)~0.  L.,  r.  4.] 
"Where  a  petition  for  winding  up  a  company  under  the  Com- 
panies' Act  has  been  presented,  until  an  order  for  winding  up 
the  company  has  been  made,  an  application  to  restrain  pro- 
ceedings pending  in  another  Court  should,  since  the  Judica- 
ture Act,  be  made  to  the  Court  in  which  the  proceedings  are 
pending.  Llanoennbch  Coal  Co.,  Limited,  v.  The  Old  Pabk 
Printing  Co.,  Limited  -  -       C.  P.  D.  XIII.  74 

7. Subject  matter  of  suit — Principal  and  agent — Judi' 

eature  Act,  sec.  28,  sub-s.  8 — O.  LI.,  rr.  1,  3.]  In  an  action 
by  a  principal  against  an  agent,  to  recover  the  amount  of 
certain  goods  supplied  to  the  agent  for  sale,  and  admitted  to 
be  sold  by  him,  the  Court  will,  on  reasonable  evidence  that 
certain  moneys  lying  to  the  agent's  credit  in  bank  are  the 
proceeds  of  the  sale  of  such  goods,  restrain  the  defendant 
from  drawing  out  of  the  bank,  and  the  bank  from  paying  out 
such  moneys,  pending  the  result  of  the  action.  Wetton  v. 
Wilson  -  -  -  -  O.  P.  D.  XII.  148 


-Libel  -  -  - 

See  Defamation — Libel. 


XXVII.  M.  888 


PBACTICE— INSPECTION   AND   IKTEBIM    PBE- 
SEBVATIOK   OP  PBOPEBT7. 

1. 0.  LI.,  r.  3.1    Where  a  defendant,  in  an  action  for 

recovery  of  rent,  by  his  statement  of  defence  disputed  the 
acreage  of  his  farm,  and  had  used  threats  to  the  plaintiff  and 
his  surveyor,  who  had  in  consequence  of  said  defence  entered 
on  the  farm  for  the  purpose  of  surveying  it :  It  was  ordered 
that  the  plaintiff  and  his  surveyor  and  his  assistant  should 
be  at  liberty  to  inspect  and  survey  the  farm.  Contbrb  v. 
Dorgan       •  -  -  -  -        E.  D.   XV.   121 

2. O.    LI.,   rr.    3,    4.]    Where   the    plaintiff   has   lost 

certain  fishing  nets,  which  he  alleged  were  in  the  defendant's 
iwssession,  and  it  was  necessary  for  the  purpose  of  identifi- 
cation to  examine  the  nets  in  the  defendant's  possession,  the 
Court  in  an  action  for  wrongful  detention  ordered  that  a 
full  inspection  thereof  should  be  afforded  under  O.  LI.,  rr. 
3,   4.     MULHOLLAND   V.    Kearon         -  Q.   B.  D.   XII.  110 

PBACTICE— IKTEBPIiEADEB. 

1. Auctioneer — Common  origin  of  daim^-d  &  10    Vic, 

c.  64,  s.  1 — Claim  by  aMdavit — Jurisdiction  of  Court  to  make 
order  under  the  "Interpleader  Act."]  M.  brought  an  action 
against  R.  to  recover  a  sum  of  money,  being  the  proceeds  of 
goods  sold  by  R.,  an  auctioneer,  for  M.,  whose  title  to  the 
goods  sold  was  through  a  bill  of  sale  executed  by  N.,  wlio 
afterwards,  and  before  the  sale,  was  adjudged  bankrupt 
On  the  same  day  he  was  so  adjudged,  notice  of  the  adjudi- 
cation was  sent  by  the  official  assignees  in  bankruptcy  to 
R,  cautioning  him  against  selling,  but  making  no  actual 
claim  to  the  goods.  Subsequent  to  the  sale,  the  official  assig- 
nees made  formal  claim  to  the  proceeds,  disputing  the 
validity  of  the  bill  of  sale,  on  behalf  of  the  creditors  of  N. 
Upon  the  bearing  of  an  application  for  an  order  under  the 
Interpleader  Act  (9  &  10  Vic,  c.  (A):— Held,  that  the  Court 
had  no  jurisdiction  to  grant  the  order,  because  the  alleged 
titles  of  M.  and  the  assignees  to  the  money  in  question  had 
not  a  common  origin.  Best  v.  Hayes  (I.H.  &  C,  718); 
Tanner  v.  European  Bank  (L.R,  1  Ex.,  216),  and  Atten- 
borough  v.  St.  Katherine's  Docks  Co.  (3  C.  P.  D.,  450) 
distinguished.  Crawshay  v.  Thornton  (2  My.  &  Cr.,  1) 
followed.     M'CLELL.iND   V.   REILLT     QJQJ^j^^  [?•  3CIII.  177 
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2. Balance  remaining  in  sheriiF^s  hands  after  execution 

— Additional  daim  by  execution  creditor — Not  tuMcient  money 
retained  to  meet  claim — Mistake — Collusion."]  Although  a 
sheriff  is  npt  entitled  to  relief  under  the  Interpleader  Act  if 
he  pays  oyer  the  money  to  one  of  the  parties  after  notice 
of  claim  by  a  third  party,  yet  he  would  not  be  debarred  from 
obtaining:  such  an  order  if  a  small  iwrtion  of  the  monejr  was, 
under  a  bond  fide  mistake,  i>aid  over  to  one  of  the  olaimants. 
Ormsbt  v.  Wight         -         -         O.  B.  D.  XXVII.  134 

3. Day    fixed    for    hearing — Sale    of   goods    seized    by 

sheriff.]  Where  an  interpleader  summons  is  issued  by  a 
sheriff  for  a  particular  day,  it  oannot  be  heard,  in  the  absence 
of  the  claimant,  if  not  called  oi  that  day.  The  Court  will 
not  order  a  sale  of  the  goods  in  the  hands  of  the  sheriff,  pend- 
ing the  hearing  of  the  summons.    Kennbdy  v.  Latan 

[B.  D.  XVIII.  6 

4. Notice  of  claim  given  by  claimant's  solicitor—Sheriff's 

costs.]  Wliere  notice  of  a  claim  to  goods  seized  by  an  execu- 
tion creditor  was  given  by  the  claimant's  solicitor,  and  the 
claimant  did  not  appear  on  the  summoning  order,  the  Court 
barred  the  claimant's  claim  and  granted  a  conditional  order, 
to  be  served  on  the  claimant  personally,  calling  on  him  to 
pay  the  execution  creditor's  costs,  and  the  sheriff  was  given 
no  costs.  Subsequently  the  claimant,  who  had  not  been  served 
with  the  conditional  order  within  the  time  limited,  appeared 
and  claimed  costs,  which  were  refused.    Bubke  v.  Bubke 

[E.  D.  XII.  M.  60  &  88 

Costs  -  -  -  -  -  XXV.  24 

See  Practick— Costs.    15. 

Summons— Service  out  of  the  jurisdiction    XXVII.  81 

See  Pbactice— Sebvice.    4. 


FBACTICE-JOINDEB  OF  CAUSES  OF  ACTION. 

!• Action  for  recovery  of  land — Different  holdings — O. 

XVI.  r.  2.]  Leave  was  g^ven  to  join  with  an  action  for  re- 
covery of  land  for  non-payment  of  rent,  four  similar  ciiuses 
of  action  in  respect  of  four  different  holdings  held  by  the 
defendant  under  the  plaintiff.    Gbooan  v.  Btbne 

[Q.  B.  D.  XII.  M.  294 

2. Action  for  recovery  of  land  and  detinue  of  stock  on 

same — O.  XVI.  r.  2.]  Leave  to  issue  a  writ  of  summons,  join- 
ing therein  claims  for  the  recovery  of  land  under  O.  XVI..  r.  2, 
and  for  detinue  of  stock  on  the  lands,  or  the  value  thereof,  was 
given.    Anon.  -  -  -         C.  P.  D.  XII.  M.  86 

3. Mis  joiner    of   separate    causes    of    action    and    of 

separate  Plaintiffs  —  Action  for  seduction  per  quod  and 
action  for  assault  and  battery — O.  XVI.  ^  r.  1.]  Where  by 
the  writ  of  summons  and  statement  of  claim  it  appears  (1)  that 
A.  B.,  one  plaintiff,  sues  for  the  seduction  by  the  defendant  of 
his  daughter.  O.  D.,  the  other  plaintiff,  per  quod  servitium 
amisif^  and  (2)  that  C.  D.,  bv  her  next  friend  A.  B.,  sues  the 
defendant  for  assault  and  battery,  whereby  the  defendant 
ravished  and  carnally  knew  her,  the  subject  of  both  causes  of 
action  being  the  same  alleged  act  or  acts: — Hcld^  that  the 
plaintiffs  must  elect  as  to  which  plaintiff  should  maintain 
Iiis  or  her  action  against  the  defendant,  and  that  the  other 
plaintiff  and  other  cause  of  action  should  bc^  struck  out. 
CrDDT   V.    M'Mahon  -  a.  B.  D.    XXVII.  101 

4. 0.  XVI. f  rr.  1,  2,  5 — Action  for  recovery  of  land, 

mesne  rates,  and  wrongful  conversion.]  Leave  was  given  to 
join  in  a  writ  of  summons  claims  for  recovery  of  a  house  and 
farm,  mesne  rates,  and  wrongful  conversion.  Babbett  v. 
M'Cabtht  -  -  a.  B.  D.  XII.  M.  242 

5. 0.  XVI.  r.  2.]      The  Court  gave  leave  to  join  in  a 

statement  of  claim  a  cause  of  action  for  the  recovery  of  an 
undivided  moiety  of  a  farm  with  a  claim  for  the  recovery  of 
furniture  and  stock,  in  an  action  by  an  .administrator.  Geeban 
V.  Cooney  -  -  -  a.  B.  D.  XII.  M.  73 


PBACTIOE  (Since  the  Jadioatare  Aots)-JOIBrDBB  OF 
0ATTSE8    OF    ACTION- ron/^JiMtf. 

6. 0.  XVI.,  r.  2.]    Leave  was  given  to  join  the  following 

causes  of  action:— (1),  ixMsession  of  house  and  mesne  profits; 
(2),  damages  by  removal  of  fixtures ;  (3),  money  lent ;  (4),  bill 
of  exchange.     Oliveb.v.  Obaig         -         a.  B.  D.  XIY.  T? 

''• 0.   XVI.,  r.  2.]    Leave  was  given  to  join  with  an 

action  for  the  recovery  of  premises  (which  had  been  let  fur- 
nished)  a  claim  for  the  recovery  of  the  furniture.    India- 

BT7BBEB  TELEOBAPH  CoMPANT  V.  HENNELLT 

[a.  B.  D.  XIII.  M.  m 

PBACTICE-^UDQMENT. 

^- Admissions— Action  not  set  down—0.  XXXIX.,  r.  9 

—O.  XXVIII.,  T,  10.]  Upon  admissions  in  a  statement  of  de- 
fence, in  an  action  to  take  the  accounts  of  partnership  dealinjjji, 
and  to  wind  up  the  affairs  of  the  partnership,  and  upon  a 
notice  of  motion  for  a  decree,  sm  order  will,  undM  O.  XXXK., 
r  9,  be  made  upon  an  ordinary  motion  without  setting  down 
the  action.    Gutnet  r.  MacCobitac  -       V.  C.  XV.  17 

2. Admissions  —  Administration  —  Seeeiver  —  In- 
junction—  Demurrer  —  Judicature    Act,    sehed,     r,    25  —  0. 
XVIII.,  r.  lO-O.   XXXIX.,  r.  9.]    A  statement  of  claim 
alleged  a  covenant  in  a  lease  by  R.  A.  T.,  for  herself,  her 
executors,  administrators,  and  assigns,  during  the  continuance 
of  the  demise,  to  pay  to  the  plaintiff  the  rent  reserved.    The 
defendant  was  executrix  of  the  lessee,  and  in  the  statement  of 
claim  it  was  stated,   "there  is  now  due  and  owing  to  the 
plaintiff,  by  the  defendant,  as  audi  executrix,  the  sum  of  £35, 
being  one  half-year's  rent  out  of  said  hotel  premises,  and  the 
further  sum  of  ^515,  being  one  half-year's  rent  out  of  said  farm 
of  land."    To  this  the  statement  of  defence  answered:  "The 
defendant  does  not  admit  there  is  any  rent  due  by  her  as  such 
executrix,  as  alleged,  to  the  plaintiff  "t—JGTcW,  that  this  was 
a  bad  defence,  but  not  an  admission  on  the  pleadings.    A  state- 
ment of  claim  alleged  on  covenant  to  keep  in  repair,  that 
R.  A  T.  did  not,  during  the  continuance  of  the  demise.  Veep 
the  said  hotel  premises  and  the  out-oflBces  in  repair,  and  Kincp 
her  death   the  defendant  did   not  keep  them   in   jrood  .ind 
tenantable  repair,  and  she  removed  fixtures  and  deteriorated 
the  premises.    To  this  defendant  answered:   "The  defendant 
avers  that  the  said  R.  A.  T.  did,  during  the  continiumce  of  the 
said  demise,  keep  the  hotel  premises  and  out-offices  belon(rins! 
thereto  in  good  and  tenantable  repair,  and  denies  that  the 
same  were,  at  the  time  of  her  death,  at  all  out  of  repair":— 
Held,   a  good  denial.     To  the  allegation  that  defendant  re- 
moved fixtures  and  otherwise  injured  and  deteriorated  the 
premises,  the  defendant's  answer  was  :  *'  The  defendant  denies 
that  she  has  removed  fixtures  otherwise  than  legally  entitled 
V  to  do,  or  that  she  has  otherwise  injured  or  deteriorated  the 
premises  " :  — Held,  that  this  denial  raised  a  Question  of  Ian*, 
and  that  that  proceeding  was  not  the  mode  of  txying  such  a 
question.    In  answer  to  the  allegation  that  defendant  "refuael 
to  give  up  possession  of  the  premises  on  the  determination  of 
the  lease,   although  demanded  from  her;    and  she  held  the 
same  till  she  was  evicted,  whereby  the  plaintiff  was  deprived 
of  the  use,  &c.,  of  same,  and  in  consequence  they  remained 
unlet,  and  the  trade  of  the  said  hotel  was  greatly  injured."* 
the  defence  said:   **The  defendant  denies  that  it  is  through 
any  conduct  of  her,  whether  personally  or  as  executrix,  that 
the  plaintiff  was  deprived  of  the  use  or  enjoyment  of  the 
said  premises,  or  that  the  said  premises  remain  unlet,  or  that 
the  trade  of  the  said  hotel  was  greatly  injured  " :  —Held,  that 
this,    although   a  very   unsatisfactory  denial,    should  not  be 
treated  as  an  admission.    MacMahon  v.  Thompson 

[V.  C.  XIII.  92 

3. Admissions  —  Allegations    in    statement    of   elain 

~0.  XVIII.,  r.  10— 0.  XXXIX.,  rr.  8,  9.]  In  an  action 
for  recovery  of  land  for  non-payment  of  rent,  t^e  statement  of 
claim  alleged  that  **  from  the  1st  November,  1872,  to  the  l.<t 
November,  1876,  the  defendant  held  from  the  plaintiffs  a  cer- 
tain farm  of  the  plaintiff's  "  as  tenant  to  them  from  year  to 
year,  at  a  certain  yearly  rent.  The  statement  of  defence  was 
as  follows:  "The  defendant  does  notlhold  the  premisses  ia 
igitized  by  Vr 
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continued. 
the  statement  of  claim  mentioned,  as  tenant  to  the  plaintiffs, 
as  alleged."  On  a  motion,  on  behalf  of  the  plaintiffs,  for 
liberty  to  mark  judgment,  notwithstanding  the  defence  de- 
livered, inasmuch  as  all  the  allegations  in  the  statement  of 
cbim  had  been  admitted  by  the  defendant: — Held,  that  the 
plaintiffs  were  entitled  to  mark  -judgment.  Chubch  Tem- 
poralities OOMMISSIONEBS  r.  M'Attlbt 

[E.  D.  XIII.  123 

4. Admissions— Defence  of  plene  administrayit  ijrceter — 

Judgment  of  cusets  quando  acdderint — 0,  XXXIX.,  rr.  1,  9.] 
An  application  for  judgment  of  assets  quando  acdderint  (the 
defendant  having  pleaded  plene  administravit  prceler)  ought 
to  )je  made  on  summons.    M'Cumiseet  v,  Gbant 

[B.  D.  XV.  11 

6. Admissions  —  Speci/ie    performance  —  Agreement, 

ronstrttetion  of  —  Judicature  Act,  see.  38  —  0.  XXXIX., 
r.  9.]  The  plaintiff  brought  an  action  for  the  si)ecific  per- 
formance of  an  agreement,  executed  by  the  defendant,  whereby 
he  agreed  "  to  give  up  possession,  on  the  12th  November, 
1879,"  of  a  certain  house,  formerly  occupied  by  the  plaintiff. 
In  his  statement  of  defence,  the  defendant  admitted  the  agree- 
ment, but  denied  that  thereby  he  undertook  to  assign  to  the 
plaintiff  his  interest  in  the  house  therein  mentioned.  Upon 
motion,  on  behalf  of  the  plaintiff,  for  judgment,  under  O. 
XXXIX.,  r.  9,  and  that  the  relief  sought  by  the  statement  of 
claim  should  be  granted : — Held,  that,  without  deciding  as  to 
the  power  of  the  Court  to  grant  such  an  application,  it  was 
impossible  to  say  that  the  agreement  in  question  was  one  to 
assign,  and  not  merely  to  give  up  ixiesession,  without  reference 
to  any  title,  and,  consequently,  that  the  Court  would  not  decree 
Rpecifio  performance  of  such  a  contract,  and  that  the  applica- 
tion should  be  refused.'  BBANyiOAN  v.  M'Cann 

[E.  D.  XIV.  25 

6 Death  of  Defendant  after  verdict— O.  XLIX.,  r.  4— - 

r.  L.  P.  Act,  1853,  8.  159.]  After  a  verdict  in  favour  of  the 
pbiintiff,  but  before  judgment  signed,  the  defendant  died, 
intestate,  and  administration  was  taken  out  to  him: — Held, 
that  the  plaintiff's  proper  course  was  to  sign  judgmentj,  under 
pec.  159  of  the  C.  L.  P.  Act,  1853,  Qubenstown  Towino  Co. 
r.  Brown     -  -  -      C.  P.  D.  XVII.  if.  86 

7. Marking    on   verdict    two   years    old,"]    Where    the 

defendant  had  pleaded,  bufc  had  allowed  a  verdict  to  go 
against  him  by  default,  leave  to  mark  judgment  after  the 
laps*  of  two  years  was  granted.    Anon. 

[E.  D.  XXIV.  M.  62 

8. Motion   for — Specially  indorsed  writ — Adjottmment 

to  enable  Plaintiff  to  Hie  further  aMdavit—0.  XIII.,  r.  L] 
An  adjournment  of  a  motion  for  final  judgment  on  a  speci- 
ally indorsed  writ  was  granted  to  enable  the  plamtiff  to 
file  an  affidavit  in  reply  to  the  defendants.    Kibwan  v.  Kil- 

CITLLEN C.  P.  D.  XII.  M.  541 

Mbagheb  r.  O'CoNNELL  .       E.  D.  XII.  M.  642 

O* Motion  for — Specially  indorsed  writ — Admission  by 

Plaintiff  of  defence  to  part  of  claim — Affidavits  in  support  of 
motion— O.  XIII.,  rr.  1,  3,  4.]  A  motion  for  leave  to  sign 
final  judgment  was  refused,  where  the  plaintiff,  by  his  affi- 
davit, reduced  the  amount  claimed  in  the  writ.  Bcllew  v. 
Mar  key  (XII.,  52)  followed.    Palueb  «.  M'Bneaney 

[Q.  B.  D.  XIH.  if,  89 

10. Motion    for— Specially    indorsed    writ— Affidavit — 

Denial  of  defence— O.  11.^  r.  3—0.  XIII.,  r.  1.]  Tlie  Court 
refused  to  grant  final  judgment  on  a  specially  indorsed  writ 
where  the  plaintiff's  affidavit  averred  that  the  defendant 
•*  liad  no  legal  defence  on  the  merits  " ;  but  without  costs. 
Uenzbll  v.  Mabtin       -  -        O.  P.  D.  XV.  Jf.  233 

^' Motion   fof^-Specially   indorsed   writ— Affidavit   in 

reply  to  Defendant's,  when  admissible— Leave  to  defend — Terms 
of  lodging  money  in  Court— O.  XIII.,  rr.  1,  6.]  It  lies  in  the 
discretion  of  the  Court  or  Judge  to  allow  a  plaintiff  to  file  an 
affidavit  in  reply  to  the  defendant's  affidavit  on  a  motion  for 
leave   to  sign   final  judgment  under  O.  XIII.,  r.  1,  and  such 
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an  affidavit  in  reply  is  inadmissible  unless  the  idaintiff  has 
previously  obtained  leave  to  file  it.  Terms  were  imposed  on 
giving  leave  to  defend,  that  the  defendant  should  lodge  money 
in  Court,  where  the  defendant,  sued  on  a  covenant  for  the 
amount  secured  by  a  deed  of  mortgage,  alleged  that  he  was 
only  a  surety,  and  had  signed  the  deed  merely  as  a  witness. 
Smith  v.  M*Abdlb         -  -  •         Q.  B.  D.  XII.  61 

12. Motion  for — Specially  indorsed  writ — Affidavit  of 

Plaintiff's  solicitor— O.  II.,  r.  3—0.  XIII.,  r.  1.]  Where  upon 
defendant's  own  admission  of  liability,  made  to  the  plaintiff's 
solicitor,  it  plainly  appears  that  there  is  no  defence  to  the 
action,  and  the  solicftor  makes  an  affidavit  verifying  those  ad- 
missions, and  deposing  that  in  his  belief  the  defendant  has 
no  substantial  defence  to  the  action,  the  debt  or  cause  of 
action  will  be  deemed  sufficiently  sworn  to  and  verified, 
within  the  meaning  of  O.  XIII.,  r.  1,  so  as  to  entitle  tlie 
plaintiff  to  leave  to  sign  final  judgment  for  the  amount  of 
his  claim.    Roche  v.  Sullivan  -  -    a.  B.  D.  XII.  63 

13. Motion  for — Specially  indorsed  writ — Affidavit  not 

denying  defence  to  action— Motion  refused,  but  renewed  in  new 
affidavit — 0.  XIII.,  r.  1.]  A  motion  for  final  judgment  was 
refused  because  the  plaintiff's  affidavit  did  not  state  that  the 
defendant  had  no  defence  to  the  action.  The  plaintiff  renewed 
the  application  on  an  affidavit  which  contained  a  statement 
to  that  effect: — Held,  that  the  motion  should  be  refused 
with  costs,  the  former  motion  having  been  for  the  same  object, 
and  therefore  not  renewable.  This  was  affirmed  by  the  Court 
of  Appeal    KiELT  v.  Masst       -  -       C.  A.  XV.  M.  22 

14. Motion  for — Specially  indorsed  writ — Affidavit   in 

support  of  motion — Defence  as  to  pari  of  claim — Judgment  for 
residue— O.  II.,  r.  Z—0.  XIII.,  rr.  1,  3,  4.]  The  deponent 
to  an  affidavit  in  support  of  a  motion  calling  on  the  defen- 
dant to  show  cause  why  the  plaintiff  should  not  be  at  liberty 
to  sign  final  judgment  under  O.  XIII.,  r.  1,  for  the  amount 
specially  indorsed  on  the  writ  of  summons,  or  for  so  much 
thereof  as  the  Court  should  deem  meet,  must  swear  that 
there  is  no  defence,  in  his  belief,  to  any  portion  of  the  plain- 
tiff's claim,  and  if  fhere  is  a  defence  as  to  part  of  the  plain- 
tiff's claim  admitted  upon  the  affidavit,  the  motion  will  be 
refused.  Rule  I.  of  O.  XIII.  does  not  contemplate  that  where 
there  is  admittedly  a  question  aa  to  part  of  the  claim,  the 
plaintiff  should  ask  for  judgment  for  the  balance,  and  niles 
3  and  4  only  apply  to  cases  where  the  plaintiff  makes  a 
primd  facie  case  aa  to  the  whole  of  his  claim,  and  the  defen- 
dant makes  defence  as  to  part,  and  not  to  cases  in  which  the 
plaintiff  admits  upon  his  affidavit  that  there  is  or  may  he  a 
defence  as  to  part.    Lobd  Bbllew  v.  Mabket 

[E.  D.  XII.  62 

15. Motion  for — Specially  indorsed   writ — Affidavit   in 

support  of  motion — Defence  as  to  part  of  daim^-Judgment  for 
residue — Joinder  of  claims  against  husboTid  and  wife  and 
husband  alone— O.  XIII.,  rr.  1,  3,  4,  6—0.  XVI.,  r.  4.]  In 
an  action  of  a  writ  of  summons  specially  indorsed  under 
O.  II.,  r.  3.,  joining  two  causes  of  action,  one  of  them  against  a 
husband  and  wife  and  the  other  against  the  husband  separately, 
the  plaintiff  moved  under  O.  XIIL,  r.  1,  calling  on  the 
husband  to  show  cause  why  final  judgment  should  not  be  signed 
against  him  for  the  iX)rtion  of  the  claim  to  which  he  was 
separately  liable,  grounding  the  application  on  an  affidavit 
stating  IJiat  in  his  (the  plaintiff's)  belief  there  was  no  defence 
to  that  portion  of  the  claim,  but  not  sEating  anything  to  satisfy 
the  Court  that  there  was  no  defence  to  the  remaining  portion 
thereof : — Held,  that  the  plaintiff  should  be  empowered  to  sign 
judgment  for  the  portion  of  the  claim  to  which  there  was  no 
defence.  Lord  Bcllew  v.  Markey  (XII.  52),  commented  on. 
M'Allibteb  v.   Allen        -  -        Q.  B.   D.  XII.  49 

16. Motion    for  — Specially    indorsed    writ  — Affidavit 

verifying  cause  of  actioiu]    On  a  motion  for  final  judgment, 
under  O.  XIIL,  r.  1,  the  plaintiff's  affidavit  stated  "  that  the 
sum  of  £26  68.  6d.,  being  the  sum  for  which  the  plaintiff  now   j 
seeks  judgment,  is  justly  due  and  <f^g  *^h*J>®  P^^i^tiff  over    I  C> 
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and  abovB  all  juat  and  fair  allowances "  :—He?d,   that  the 
plaintifTa  affidavit  was  insufficient,  as  not  verifying  the  cause 
of  action  within  the  words  of  the  rule.    M'Convillb^  Nolan 

17. Motiem   for—Speeiallv  indorsed  writ— Appearance 

of  idieitor  on  motionr-Costa—O.  II.,  r.  l—O,  XIII. ,  r.  1.] 
Where  the  solicitor  is  not  present  when  a  motion  for  final  Judg- 
ment is  moved,  no  costs  will  he  given  if  he  be  successful. 
Church  v.  Duthib  -  ■  •  »•  ».  XII.  M.  1«0 

18 Motion   for— Specially  indorsed    writ— Application 

after  delivery  of  defence  and  pleadings  closed  by  default  of 
reply— Jurisdiction  to  make  order— Rules,  June,  1891,  0.  XI  V.I 
The  writ,  in  an  action  for  recovery  of  lands  for  non-payment  of 
pent,  waa  served  on  the  10th  November,  1891 ;  appearance  was 
entered,  and  on  the  30th  a  defence  was  delivered.  On  notice, 
dated  15th  January,  1892,  plaintiff  moved  for  final  judgment 
grounding  the  application  on  two  affidavits  filed  on  the  15th 
January,  1892— one  verifying  the  cause  of  action,  Ac,  sworn  on 
the  17th  December,  lB91 :  the  other,  sworn  on  the  13th  January, 
explaining  that  the  delay  was  caused  by  negotiations  for  a 
settlement,  and  the  Christmas  holidays : —HcZd  {diss.  Gibson, 
J.),  ihnt  the  motion  was  out  of  time.  Per  O'Brien,  J. :— Motion 
for  final  judgment  must  generally  be  made  before  defence  is  in 
ordinary  course  delivered,  and  no  cause  of  delay  arising  after 
♦i,of  t;Tpp  forms  ground  of  excuse.  Per  Holmes,  J. :  Motion  for 
final  ludgment  must  generally  be  made  before  joinder  of  issue 
in  default  of  reply,  but  if  special  circumstances  be  shown,  the 
application  may  be  received  even  after  that  date :  no  sufficient 
excuse,  however,  was  shown  in  the  present  case  to  justify  delay. 
Per  Gibson,  J. :  An  application  for  final  judgment  may  be  made 
even  after  joinder  of  issue  in  default  of  reply,  if  the  plaintiff 
shows  circumstances  justifying  the  delay :  such  ciroumstancea 
were  shown  in  the  present  case.    Annalt  v.  Comtn 

[Q.  B.  D.  XXVI.  45 

19. Motion   for— Specially  indorsed  writ— Application 

made  after  statement  of  claim  and  deliver}/  of  defence— Pules, 
June,  1891,  O.  XIV.,  r.  1.]  Where  the  plaintiff,  after  ap- 
pearance bv  defendant,  takes  a  deliberate  step  to  have  an 
action  tried  by  a  jury  by  serving  a  statement  of  claim,  and 
the  defendant  has  served  a  statement  of  defence  thereto,  it  is 
'  too  late  to  move  for  final  judgment  under  O.  XIV.  The  in- 
dorsement on  a  specially  indorsed  writ  should  be  headed  by 
the  words  "Statement  of  Claim."    Brown  &  Co.  v.  Rkid 

[O.  B.  D.  XXVI.  123 

20. Motion   for— Specially  indorsed  writ— Arrears   of 

rent— Originating  notice— Land  Law  (7r.)  Aet^  1881,  ss,  8,  13, 
60—^.  XIII.,  r.  1.1  Where  an  application  is  made  under 
O.  XIII. ,  r.  1.  for  leave  to  sign  final  judgment  for  the  sum 
indorsed  on  the  writ  of  summons  for  arrears  of  rent  (one 
gale  due  in  March,  1881,  and  the  other  in  September),  the 
Court  will  not  stay  the  order,  because  the  defendant  has, 
under  the  Land  Law  Act.  1881  (44  &  45  Vic,  c.  49)  served 
an  originating  notice  to  fix  the  fair  rent  of  the  holding, 
and  liad  the  said  notice  recorded  under  Sec.  60  of  that  Act 
Wabburton  r.   Conbot  -  -  C.  P.  D.  XV.  90 

21. Motion  for— Specially  indorsed  writ — Balance  of  ac- 
count due  whether  for  sale  or  commission— O.  XIII.,  rr.  3,  4.] 
On  an  application  to  sign  judgment  on  a  writ  specially  in- 
dorsed with  an  amount  demanded  as  the  balance  of  an 
account  for  goods  sold  and  delivered  by  the  defendant  to  the 
plaintiff,  the  defendant  filed  an  affidavit,  alleging  that  the 
goods  sent  to  him  by  the  plaintiff  were  to  be  sold  by  him 
as  auctioneer  ou  commission  for  the  plaintiff,  but  admitted 
a  baUnce  due  on  that  head  to  the  plaintiff  of  £4  4s.  Id.  :  — 
Held,  tliat,  it  being  a  question  of  fact  for  the  jury  whether 
the  goods  were  sent  as  a  purchase  or  for  auction  on  com- 
mission, final  judgment  should  not  be  allowed  to  be  signed 
even  for  the  amount  admitted.    Tobin  r.  Connolly 

[E.  D.     XII.  137 

22. Motion  for— Specially  indorsed  writ— Complicated 

devolution  of  iitle.^    Where  a  plaintiff  by  his  writ  olaiined 


PBAOTIOE  (Since  the  jTuUoature  Acta)- JTTBailEirT- 
continued. 

rent  in  a  personal  action  against  a  defendant,  and  gave  tbe 
date  of  the  lease  under  which  the  defendant  held,  and  pa^ 
ticulars  of  the  lands,  gale  days,  and  amounts  due,  but  omitted 
to  state  how  the  lessor's  interest  became  vested  in  the  pUintiJf , 
or  to  show  the  same  by  affidavit : — Held,  reversing  the  judg- 
ment of  tiie  Queen's  Bench  Division,  that  even  if  the  writ 
were  specially  indorsed,  there  was  no  verification  of  the 
cause  of  action,  and  that  final  judgment  waii  not  intended 
to  apply  to  a  complicated  case  of  devolution  of  title. 
O'Hanbahan  V,  Hayden        -  -  C.  A.  XXVIL 17 

28. Motion    for— Specially    indorsed    writ— Copy  aM- 

davit  served  without  jurat — Omission  of  signature  of  deponent 
—13  Vic.,  e,  18,  «.  44—141  O.  O.,  IBSA—RemUtal— Defendant 
resident  in  Scotland.]  A  motion  for  final  judgment  was  refuwd 
where  the  served  copy  of  the  affidavit  on  which  it  was  grounded 
did  not  contain  the  jurat  or  the  deponent*8  signature.  Tho 
action  was  remitted.    M'Alpinb  v.  Cbaio 

[Q.  B.  D.  XV.  51 

24. Motion  for — Specially  indorsed  writ — Default  of  plead' 

tng — Statement  of  claim  dispensed  with — Statement  of  defence, 
ding — Statement  of  claim  dispensed  with — Statement  of  defence, 
whether  voluntary— O.  XIII.,  r.  1—0,  XX.,  rr.  1,  2—0.  XXL, 
rr.  2,  3—0.  XXVIII.,  rr.  1,  2,  3—0.  XXXIX.,  r.  L]  Where 
a  defendant  entered  an  appearance  to  a  specially  indorwd 
writ  of  summons  for  a  liquidated  claim  dispensing  with  de- 
livery  of  a  statement  of  claim,  and  the  plaintiff  aooordinglr 
delivered  none,  the  plaintiff,  no  defence  havinsr  been  delivered' 
within  eight  days  after  the  appearance,  entered  finnl  judgment 
for  the  amount  claimed,  as  on  default  of  pleading,  under 
O.  XXVni.,  r.  2.  The  defendant  having  moved  to  set  aside 
the  judgment,  and  for  that  purpose  having  filed  an  affidavit  of 
merits : — Held  (reversing  the  Queen's  Bench  Division),  that  the 
plainti^  was  entitled  to  sign  judprment  as  by  default,  under 
O.  XXVTII.,  r.  2;  but  that  as  the  defendant  had  sworn  to 
merits,  the  judgment,  though  regidar,  should  be  set  aside,  the 
defendant  paving  the  plaintiffs  costs  of  signing  same.  Hooper 
V.  ^,'i1-*  (W.  N".  1876.  p.  10),  commented  on  and  not  followed. 
Pohertson  v.  Howard  (3  C.  P.  D.  280),  and  Mahcr  v.  Taylor 
(XU.  74).  considered.  Gbimshaw  Bbtdob  Papeb  Co.  r. 
M'Dowell  a.  B.  D.  XII.  If.  3391   0.  A.  XIII.  1 

26. Motion   for — Spr daily   indorsed   writ  —  Delav  in 

moving — Statement  of  defence  delivered — Leave  to  defenif^ 
Terms  of  lodging  money  in  Court — O.  XIII.,  rr.  1.  4,  6.1  On 
Feb.  12  the  defendant  entered  an  appearance  to  a  writ  of 
summons,  specially  indorsed,  by  which  the  plaintiff  claimed 
£250,  the  amount  of  a  rromissorv  rote  made  by  the  defendant, 
with  interest  A  statement  of  claim  having  been  required, 
th-^  plaintiff,  on  Fell  18,  delivered  as  such  a  notice  that  hi« 
claim  was  that  indorsed  on  the  writ  On  Feb.  23  the  defend- 
ant delivered  a  statement  of  defence,  and  on  Feb.  27  the 
plaintiff  served  notice  of  motion  for  leave  to  sign  final  iudjf- 
ment  under  O.  XIIT.  r.  1.  In  opposition  to  the  motion  it  wa.« 
deposed  that  the  defendant,  as  surety  for  another  partv,  sitrwd 
the  not«>  in  blank,  on  the  promise  and  understanding  that  it  wa^ 
to  be  filled  up  for  £60  only,  instead  of  £250— Held,  that  the 
motion  was  not  made  too  late,  and  that  the  defendant  should 
he-  allowed  to  defend  only  on  the  terms  of  lodging  in  Court 
the  sum  of  £60.    Skbtchlbt  r.  Cobrioax 

ra.  B.  D.  XII.  50 

26. Motion  for—SpeciaUy  indorsed  writ— Interest  on  a  bill 

of  exchange— O.  II.,  r.  3—0.  XIII.,  r.  1.]  A  motion  for 
final  iudgment  on  a  specially  indorsed  writ  for  the  amount  of 
a  bill  of  exchange,  and  interest,  was  granted,  although  the  in- 
terest was  not  calculated.      Munster  Bank  r.  Fuiham. 

[B.  D.  XV.  M.  83 

27. Motion    for — Specially    indorsed    writ— Lathes  of 

plaintiff  in  suing— O.  XII I. ,  r.  1.]  The  defendant,  as  surety, 
signed  a  joint  and  several  promissory  note  in  December  1878. 
payable  on  the  Ist  of  Norember,  1879.  No  application  wm 
made  to  him  for  pajnment,  prior  to  the  issue  of  the  writ  in  the 
present  action  of  the  6th  of  May,  1884.  On  a  motion  for  final 
judgment,  the  Court  refused  to  allow  it  to  be  marked,  on  the 
ground  that  the  great  delay  of  the  plaintiff  in  suing  rendered 
igitized  b^ 
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it  impoesiblo  for  tlie  Court  to  be  satisfied  that  there  was  no 
defence  to  the  action,   although  the  defendant's  affidavit  re 
sistiag  the  motion  disclosed  none.    Nbwbt  Loan  Co.  v.  Bbady 

[B.  D.  XVIII.  63 

28. Motion    for  —  Specially   indorsed   writ  —  Leave    to 

defend^-0.  XIII.,  r.  3—0.  XXI.,  r.  Z—0.  XXVIII.,  r.  2.] 
Where  no  rule  is  made  upon  a  motion  for  leave  to  enter  final 
judgment  on  a  specially  indorsed  writ  of  summons,  under  O. 
XIIL,  r.  1,  leave  to  defend  is  thereby  impliedly  given  to  the 
defendant.  If  the  defendant  thereujxm  fails  to  deliver  a 
statement  of  defence,  the  plaintiff  may  mark  final  judgment, 
though  he  has  not  delivered  a  statement  of  claim  or  notice 
in  lieu  thereof.  Margate  Pier  Co.  v.  Perry  (W.  N.  1876,  52) 
followed.    Rae  v.  Lanofobd  -  -    B.  D.  XV.  106 

89. Motion  for — Specially  indorsed  icrit — Leave  to  Hie 

afUdarit  in  reply  to  defendant* b  affidavit — 0.  XII I.,  r.  1.] 
The  Court  directed  a  motion  for  final  judgment  to  stand  over, 
with  liberty  to  the  iilaintiff  to  file  such  an  affidavit  as  he  might 
be  advised,  in  answer  to  one  of  the  defendant  denying  his 
liabiHty.    £oan  v,  Pxtton         -  Q.  B.  D.  XII.  M.  186 

30. Motion  for  final — Specially  indorsed  writ — Liqui- 
dated demand — O.  XI 11.,  r.  1.]  A  plaintiff  having,  in  an 
action  for  goods  sold,  by  mistake  allowed  credit  for  £5— which 
was  really  never  received— and  the  defendant  having  paid  the 
amount  claimed,  with  costs,  the  plaintiff  brought  a  second 
action  to  recover  this  sum: — Held,  that  he  could  not  sign 
final  judgment,  for  that  though  in  form  the  action  was  for  a 
liquidated  sum,  still  in  substance  it  was  to  set  aside  a  transao- 
tion  for  fraud,  as  otherwise  he  was  not  entitled  to  split  the  cause 
of  action.    Buzaed  v.  Mtjllot       •  -<       B.  D.  XXI.  11 

31. Motion  for  final — Specially  indorsed  writ — Liqui- 
dated demand — Claim  for  noting  bill  of  exchange — Promissory 
note  given  to  secure  composition  on  debt,  including  charge  for 
noting— O.  XIII.,  r.  \—0.  II.,  r.  3.]  Where  the  plaintiff, 
by  the  writ  of  summons,  claimed  to  recover  the  amount  of  bills 
of  exchange,  together  with  a  sum  charged  for  noting,  and  it 
appeared  that  the  defendant,  under  an  arrangement  with  his 
creditors,  had  given  promissory  notes  to  secure  payment  of  a 
composition  on  the  debt>  including  the  charge  for  noting:  — 
Held,  that  the  plaintiff's  demand  was  liquidated,  within  O.  II., 
r.  3.  and  that  they  were  entitled  to  sign  final  judgment  under 
0.  XIII.,  r.  1.    NoBTHBBN  Bankuco  Co.  v.  Chapman 

[Q.  B.  D.  XIV.  81 

32. Motion    foi^— Specially   indorsed   nfrit— Motion    to 

remit — Claim  partly  admitted,  in  part  disputed — Judgment  for 
part  admitted— Amendment  of, writ— O.  XIV.,  rr.  1,  4,  Rules, 
1891— 17.  L.  P.  A.  Act,  1870.]  Where  a  writ  is  specially  in- 
dorsed for  a  liquidated  amount,  which  the  defendant  in  part 
admits  and  in  part  disputes,  the  Court  may  allow  judgment  to 
be  marked  for  the  amount  so  admitted  under  O.  XIY.,  r.  4, 
and  for  that  purpose  may  amend  the  indorsement.  In  such 
case  the  Court  will  not  remit  the  action  for  trial  to  an  infericr 
Court,  as  to  the  residue  of  the  plaintiff's  claim,  under  the 
C.  L.  P.  A.  Act,  1870,  but  such  final  judgment  for  part  may  te 
awarded  without  prejudice  to  the  plaintiff's  right  to  pursue  hia 
remedy  (if  any)  for  the  residue.    Quinn  v.  Donoghue 

[a.  B.  D.  XXVI.  10 

33. Motion  for— Specially  indorsed  icrit — No  rule  on 

motion — Leave  to  defend — Time  for  delivery  of  defence — 0. 
XIII.,  r.  1 — 0.  XXI.,  r.  3.]  Where  on  a  motion  for  final 
judgment  on  a  specially  indorsed  writ,  under  O.  XIII.,  r  1, 
no  rule  is  pronounced,  leave  to  defend  is  thereby  impliedly 
given,  and  the  defendant  is  not  entitled  to  a  statement  of  claim, 
though  demanded,  but  must  deliver  a  statement  of  defence 
within  eight  days  of  the  order.  Pea  v.  Lang  ford  (XY.,  105) 
followed.    OoiLVT  V.  ODonnbll  C.  P.  D.  XVI.  63 

84, Motion  for — Specially  indorsed  writ — Notice  of  mo- 
tion after  defence  filed— O.  XIV.,  rr.  1,  3.]  Once  a  statement 
of  defence  of  any  kind  is  filed  in  the  ordinary  course,  it  is 
too  late  for  the  plaintiff  to  institute  proceedings  under  O. 
XIV.  for  final  judgment    Bubton  r.  Eastwood 

[B.  D.  XXVII.  19 
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36. Motion  for— Specially  indorsed  writ — Original  writ 

lost.]  Where  the  original  writ  was  lost,  a  conditional  order 
for  final  judgment  was  made.    Cawley  v.  Pabbell 

[C.  P.  D.  XIII.  M,  90 

36. Motion   for — Specially   indorsed  writ— Promissory 

note — Parol  agreement — 0,  XIII.,  r.  L]  In  an  action  on  a 
promissory  note,  the  defendant  alleged  that  the  note  wa«  made 
conditional  on  a  contemporaneous  parol  agreement  that  if 
certain  monthly  instalments  were  paid,  and  renewals  for  the 
balance  of  the  debt  and  interest  were  given  from  time  to  time, 
the  payee  would  not  enforce  payment  of  the  note;  and  that 
the  defendant  was  ready  and  willing  to  perform  such  con- 
ditions. On  motion  for  leave  to  mark  fimd  judgment  under 
O.  XIII.,  r.  1: — Held,  that  the  defendant  should  not  be 
precluded .  from  defending,  and  that  the  motion  should  be 
refused.    Ltsteb  v.  Oonnollt        •  Q.  B.  D.  XII.  71 

37. Motion  for— Specially  indorsed  writ — Payment,  after 

action,  of  part  of  sum  claimed— 0.  XIII.,  r.  1.]  A  defendant 
appeared  to  a  specially  indorsed  writ  of  summons,  and  sub- 
sequently "psdd  to  the  plaintiff  a  sum  of  money  on  account  of 
the  debt  claimed  in  the  action.  Upon  motion  on  behalf  of 
the  plaintiff  for  liberty  to  sign  final  judgment  under  O. 
XnL,  r.  1 : — Held,  that  the  plaintiff  might  sign  final  judg- 
ment for  the  amount  indorsed  on  the  writ.  Scott  r. 
M'MULLEN E.  D.  XIV.  2e 

88. Motion   for — Specially   indorsed  writ — Promissory 

note—0,  XIII.,  r,  1.]  The  Court  will  not  give  leave  to 
sign  final  judgment  under  O.  XIIL,  r.  1,  in  an  action  on  a 
bill  of  ezohange  or  promissory  note,  unless  the  bill  or  note  is 
produced  in  Court  and  marked  by  the  Registrar,  even  though 
the  cause  of  action  is  sufficiently  verified  in  the  plaintiff's 
affidavit     OTltnn  v.  M'Evoy         -        B.  P.  XVIII.  80 

39. Motion  for — Specially  indorsed  writ — Renewal   of 

refused  motum.]  When  a  motion  for  leave  to  sign  final  judg- 
ment has  been  refused  with  costs,  though  on  a  technioal  objec- 
tion, raised  in  limine,  that  the  plaintiff's  affidavit  has  not 
been  filed,  a  new  motion  for  the  same  purpose  cannot  be  insti- 
tuted.   Fbsnoh  v.  Mulcaht  ;    Fbxnch  ff.  Walsh 

[Q.  B.  D.  XV.  46 

40. Motion    for^-Speeially    indorsed   writ— Subsequent 

amendment  by  alteration  of  amount  claimed — 0.  XIII.,  r.  1.] 
Leave  to  sign  final  judgment  on  a  fspeoially  indorsed  writ, 
which  had  been  amended  as  to  the  amount  claimed,  by  leave 
of  the  Court,  was  granted.    Kelson  v.  Oliveb 

[B.  D.  XII.  M.  248 

41. Motion  for — Specially  indorsed  writ — Verification  of 

cause  of  action— 0.  XIII.,  r.  1.]  On  a  motion  for  final  judg- 
ment under  O.  XIIL  r.  1,  the  plaintiff,  in  his  affidavit,  stated 
that  "the  defendant  herein  is  indebted  to  me  in  the  sum  of 
£24  163.,  as  per  particulars  specially  indorsed  on  the  writ  of 
summons  herein": — Held,  that  the  reference  to  the  writ, 
wherein  the  cause  of  action  was  correctly  set  forth,  was  a 
sufficient  verification  of  the  same,  within  the  rule.  M*Con- 
ville  V.  Nolan  (XVII.  24)  distinguished.    Mubpht  v.  Nolan 

[C.  A.  XXI.  9 

42. Setting   aside— AMdavit   of  merits— 0.    XXV III. j 

r.  14.]  As  a  general  rule,  a  judgment  by  default  regularly 
marked  will  not  be  set  aside  unless  on  an  affidavit  of  merits. 
But,  under  special  circumstances,  as  where  the  action  has 
been  instituted  by  direction  of  the  Court  of  Bankruptcy,  in 
order  to  determine  a  question  of  law,  the  rule  may  be  dis- 
pensed with,  provided  it  is  shown  that  the  omission  to  deliver 
a  statement  of  defence  occurred  through  inadvertence.  Quain 
r.  FiTZOEBALD  -  •  -  -       B.  D.  XIX.  68 

43. Setting  aside— By  default— O.  XXVIII.,  r.  14.]    A 

judgment,  regularly  marked  without  surprise,  will  not  be  set 
aside  where  the  plaintiff  might  be  injuriously  affected  thereby 
in  his  relationship  with  a  third  party  not  before  the  Court,  and 
who  could  not  be  bound  by  any  order  made.  Jackson 
M'Kblvey  -  -  C.  P.  D.  XVIII. 
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44. Setting  aside— Effect  on  prior  exeetUion,  and  con- 
veyance hy  sheriff  of  chattel  interest  in  land,]  A  pUintiflF, 
in  default  of  defence,  marked  judgment  for  £400,  and  issued 
execution.  The  sheriff  seized  and  sold  the  interest  of  the 
defendants  in  a  farm  of  hind,  held  \if  a  tenancy  from  year  to 
year.  At  the  sale  the  plaintiff  became  the  purchaser,  and  a 
conveyance  to  him  was  duly  executed  by  the  sheriff.  Subse- 
quently on  it  being  proved  that  the  amount  reaUy  due  by 
the  defendants  was  only  £126,  and  that  the  default  in  deliver- 
ing a  statement  of  defence  occurred  through  inadvertence, 
the  Court  set  aside  the  judgment,  and  also  the  sale  of  the 
farm  by  the  sheriff  thereunder,  upon  terms  of  the  defendants 
laying  the  amoimt  really  due:--ffcW,  aflfirming  the  order  of 
the  Queen's  Bench  Division,  that  the  Court  had  jurisdiction  to 
set  aside  the  sale  and  sheriff's  conveyance ;  the  pkintiff  himself, 
who  was  aware  of  the -facts,  having  been  the  purchaser. 
Semble  {per  Barry,  L.J.),  that  the  Court,  in  all  cases  m 
which  a  judgment  is  set  aside,  has  jurisdiction  also  to  set 
aside  a  sale  by  the  sheriff  thereunder;  though  it  would  be 
reluctant  to  exercise  this  power  when  a  stranger  has  bond 
Me  purchased  from  the  sheriff.     Fox  v,  Dbakb 

[O.  A.  XX.  6 

46. Setting  aside— Inadvertence— Costs— Land  Law  Act, 

1881,  s.  15.]  The  Court  will  set  aside  a  judgment  marked, 
owing  to  a  mistake  of  tlie  defendant's  s9licitor,  if  any  possible 
question  for  trial  is  shown  to  exist,  but  in  doing  so  will 
impose  stringent  terms.     .Robbbts  v.  O'Bbibn 

[C.  P.  J>.  XVJII.  98 

46. Setting  aside— And  execution— Non-service  of  lorit- 

Judicature  Act^  1877,  sec,  27  (7).]  A  judgment  which  was 
marked  against  al  defendant  in  America,  and  execution  thereon, 
the  writ  having  been  served  on  his  wife  in  Ireland,  and  the 
plaintiff  having  notice  of  the  defendant's  absence,  was  set 
aside  with  costs.     M'Bibnbt  v.  Dunnb 

[O.  P.  D.  XII.  M.  74 

47. 'Setting   aside— Regularly   marked^-Tnadvertenee— 

Affidavits  of  merits— Form— ** Merits"— Consent  to  vacate  ten- 
dered and  refusedr-Cost^—0,  XXVIII.,  r,  14.]  Where  a 
judgment  has  been  regularly  obtained,  it  will  not  be  set 
aside  without  an  affidavit  of  merits.  The  affidavit  need  not 
be  made  in  x^^^rticular  form,  or  by  any  particular  i)erson, 
if  the  Court  is  satisfied  with  its  sufficiency.  "Merits"  does 
not  mean  a  meritorious,  but  a  legal  defence.  Qucere, 
whether  a  consent  to  set  aside  proceedings,  oti  terms  of 
defendant  inyiug  all  costs  in  the  action  up  to  date,  should 
be  refused  by  plaintiff?  Clarke  v.  Citt  of  Dublin  Stbak 
Packet  Co.  ...  a.  B.  D.  XXV.  21 

48. Setting  aside — Service  of  writ  of  summons — Copy 

without  record  number  and  letter — 0,  I,,  r,  2.]  It  is  not 
necessary  that  the  copy  writ  served  should  have  the  record 
number  and  letter  filled  up,  and  a  judgment  entered  after 
the  defendant  had  pointed  out  the  omission  to  the  plaintiff's 
solicitor,  and  stated  that  when  amended  he  would  enter  ad 
appearance,  was  not  set  aside,  no  costs  being  given.  Febguson 
V.  LiSTON  -  -  -  -  B.  D.  XV.  M,  627 

49. Setting  aside— Surprise — Absence  of  notice  of  pro- 
ceedings— Want  of  good  faith.]  Where  an  order  for  substitu- 
tion of  service  has  been  strictly  complied  with,  but  no  notice 
has  reached  the  defendant  residing  out  of  the  jurisdiction, 
and  where  the  plaintiff's  solicitor  has  studiously  avoided  giving 
notice  to  an  agent  in  constant  communication  with  the  de- 
fendant, a  judgment  obtained  in  default  of  appearance  will 
be  set  aside  on  the  grounds  that  the  plaintiff  has  acted  in 
violation  of  good  faith,  although  there  is  no  irregularity  in 
any  of  the  i3roc*eeding3.    Bbabazon  v.  Bbabazon 

[V.  C.  XVII.  9 

50. Stay  on  execution — Order  for  payment  by  instalments 

—Priority  of  solicitor's  costs— 0,  XLI.,  r,  15.]  A  verdict 
having  been  found  for  the  plaintiff  for  £50  in  an  action  under 
Lord  Campbell's  Act,  the  Judge,  at  the  trial,  directed  that 
judgment  should  be  entered  for  the  plaintiff  for  the  said  sum 
with  costs,  the  damages  and  costs  to  be  paid  by  yearly  instal- 
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ments  of  £20,  said  instalments,  so  far  as  the  damages  shoold 
extend,  to  be  paid  into  the  hands  of  the  plaintiff  directly,  and 
to  be  so  paid  in  priority  to  the  costs  i—Held,  that  this  amounted 
to  an  absolute  judgment,  and  that  the  direction  as  to  paymnt 
by  instalments  must  be  regarded,  not  as  part  of  the  judpnent, 
but  as  a  separate  order ;  that  the  gravest  doubts  existed  whether 
the  Judge  had  any  jurisdiction  to  make  such  order,  but  that, 
assuming  that  he  had,  it  must  be  regarded  as  a  stay  on  executioa 
under  O.  XLL,  r.  15,  which  the  Court  could  remove,  imder  the 
same  order ;  and  that  the  order  giving  priority  to  the  damagei 
over  the  solicitOT*s  costs  was  made  without  juriadictioD,  aod 
was  a  mere  nullity.      Bbien  v.  Sullivan 

[B.  D.  XVIII.  101 

^^* Vacating.]    A  judgment   which   has  been  entered 

up  out  of  Court  may  be  vacated  if  merits  are  shown,  and  leave 
given  to  defend.      Mallet  r.  Stonet 

[a.  B.  D.  XXVI.  M.  324 

^^» Verdict  for  Plaintiff  on  material  issues— Direction 

for  Defendant  on  immaterial  issues— Leave  to  Plaintiff  to  more 
to  change  verdict— Conditional  order,  form  of—judgment  non 
obstante  verdicto— C.  L,  P.  Act,  1853,  s.  164-«8  G.  O.  1854.] 
Where  the  findings  of  a  jury  are  for  a  pkintiff  on  the  material 
issues,  and  the  Judge  directs  a  veniict  for  the  defendant  on 
immaterial  issues,  and  reserves  leave  to  the  plaintiff  to  move  to 
change  the  verdic*  into  one  for  Jiim,  the  plaintiff  shoidd,  in 
addition  to  eo  moving,  move  to  enter  up  judgment  non  dbstanit 
verdieto,  the  finding  of  the  jury  being  altogether  in  his  favour. 
FrrzPATBiCK  r.  Dublin  (Lord  Matob,  kc.\ 

[C.  P.  D.  XIII.  47 
Amendment  •  -  .  XXVII.  M.  Ml 

See  Pbacticb — ^Aitbnbhent.    5. 
Motion  for  final  after  defence  filed       -       XXVII.  95 

See  Pkacttcb— Time.    8. 
Motion  for  -  -  -  .  .  .  XHI.  66 

See  Arbitbation.    11. 
- —  Motion  for  final— Serious  question  of  law 

rXXVI  59 

See  TitHE  Rent  Chaboe.    1. 

Motion  for— Specially  indorsed  writ— Amendment  of  writ. 

See  Pbactice— Amendment.    9. 
Motion  foi^-Spedally  indorsed  writ— Husband  and  wife 

See  Husband  and  Wife.    ]. 
Motion  for— Specially  indorsed  writ— Rirt  of  claim  un- 
liquidated -  -  -  .  XXIV.  76 

See  Practice— Amendment.    17. 
Motion  for— Specially  indorsed  writ 

See  Cases  under  Practice— Writ  specially  indobskd. 

PBACTIOE— MODE  OP  TBIAI*— Trioi  without  jury- 
Evidence  by  affidavit— 0,  XXXV.,  r.  3.]  In  an  action  against 
an  administrator  for  goods  sold  and  delivered  to  a  deceased 
intestate,  the  Vice-Chanoellor  directed  the  action  to  be  tried 
without  a  jury,  evidence  to  be  by  affidavit      Black  r.  Ditkr 

IV.    C.  XII.  jr.  309 
PBACTICB— KBW  TBIAL. 

^' Action  for  assault— Inadequacy  of  damage*— Question 

of  costs  considered  by  the  jury.]    A  new  trial,  ai^lied  for  in 
an  action  for  assault,  on  the  ground  of  inadequacy  of  damages, 
was  refused,  as  in  such  an  action  the  jury  are  the  ^per  judges 
of  the  amount  of  damages.      Quinlan  v.  Mubnane 
_  ,  .  [C.  P.  D.  XIX.  49 

». Misdirection— Consent  to  judgment-judicature  Ad, 

sch.  r.  Z2-^.  XXXIX.,  r,  8.]  Where  a  plaintiff  ha«  coo- 
sented,  at  the  trial,  to  judgment  being  entered  for  the  defen- 
dants,  without  costs,  the  Court  will  refuse  a  motion  by  the 
plaintiff  for  a  new  trial,  on  the  ground  of  misdirection;  but 
If  the  plamtiff  merely  took  no  objection  to  judgment  being  « 
entered,  he  is  not  thereby  bound  as  an  assenting  party.    Pan.- 

POTT    V.   COBK    AND   MaCBOOM    RaILWAT  Co. 

Digitized  by  VJiiJTlTy 
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3. Security  for  costs — Matrimonial  cause — 0.   XXIX,, 

r.  5-a  XXXIX.^0,  LXX.,  rr.  46,  91.]  In  proceedings  for 
diTorce  by  a  wife  against  her  liusband,  in  the  Probate  and 
Matrimonial  Division,  the  jury  found  against  the  respondent, 
who  was  condemned  to  pay  the  petitioner's  costs,  Tlie 
respondent  hairing  applied,  under  O.  LXX.,  r.  46,  to  the 
Queen's  Bench  Division  for  a  new  trial,  the  Court,  on  the  appli- 
cation of  the  petitioner,  ordered  the  respondent  to  give  security 
for  the  petitioner's  costs  of  the  new  trial  motion,  but  refused  to 
make  any  rule  as  to  the  costs  of  the  previous  proceedings. 
RiOBDAN  r.  RiORDAN       -  -        a.  B.  D.  XXVII.  82 

4. Surprise.]    An  affidavit  stating  surprise  may  not  be 

used  by  the  mover  of  a  new  trial  motion  unless  it  liad  been 
mentioned  in  the  notice  of  motion.      Mtkbs  r.  Burks 

[Q.  B.  D.  XXVI.  M,  304 
—  Setting  aside  verdict  ...        XXVI,  63 

See  Cabbikb.    10. 

PBACTICE— NEXT  FBIEND. 

1. Action    commenced    hy  —  Discharge    of^  on    minor's 

attaining  age — ^Dominus  \ii\»— Bight  to  enter  nolle  prosequi.] 
In  an  action  commenced  by  A.  B.,  a  minor,  by  C.  D.,  his  next 
friend,  A.  B.,  on  coming  of  age,  and  before  judgment  given 
in  the  suit,  caused  a  side  bar  rule  to  be  entered,  entitled  in 
the  cause  of  **A.  B.  and  C.  D.,  his  next  friend,  plaintiff; 
£.  F.,  defendant,"  changing  the  attorneys  appointed  by  the 
next  friend,  and  on  the  same  day  entered  a  nolle  prosequi 
entitled  in  the  cause  of  "A.  B.,  i^intiff ;  E.  F.,  defendant," 
but  without  any  order  discharging  the  next  friend  having 
been  made :  —EelcL,  that  on  motion  by  the  next  friend,  the 
side  bar  rule  should  be  set  aside,  on  the  ground  that  the 
attorney  in  the  cause  was  the  attorney  not  of  the  minor  but 
of  the  next  friend,  and  that  without  the  authority  of  the  next 
friend  a  rule  to  change  the  attorney  could  not  be  regularly 
entered;  and  that  the  nolle  prosequi  should  be  set  aside  on 
the  same  ground,  and  also  because  it  was  a  nullity,  being 
entered  in  a  non-existing  cause.    Aliiack  v.  Moors 

[E.  P.  XII.  42 

2. Consent  to  act— Reference  to  aMdavit  to  ground  motion 

— O.  Xr.,  r.  e— 132  G.  O.  1854.]  Where  the  ^intiff  in  an 
action  is  an  infant,  the  consent  of  his  next  friend  to  act  should 
be  filed  at  the  same  time  as  the  writ  is  issued.  Erwin  r. 
Blithe B.  I>.  XVII.  24 

3. Guardian  ad  litem— C'on*fn/  of— Infant.]    A  motion 

for  liberty  to  file  a  consent  by  the  next  friend  of  a  minor 
plaintiff  to  act  as  guardian  is  unnecessary.    Babrt  r.  Collins 

[E.  D.  XII.  If.  59 

PBACTICB— HOTICE  OF  TBIAL. 

1 Reply— Close  of  pleadings— O.  XXIV.—O.  XXXF., 

r.  2.]  A  plaintiff,  having  delivered  a  reply  joining  issue 
on  the  defendant's  statement  of  defence  and  traversing  his 
counterclaim,  and  having  at  the  same  iffne  sensed  notice  of 
trial,  the  defendant  moved  to  set  aside  the  notice  of  trial  as 
irregular,  under  O.  XXXV.,  r.  2,  on  the  ground  that  the 
pleadings  had  not  been  dosed  i)re piously.  The  Vice-Chancellor 
liaving  refused  to  set  aside  the  notice  of  trial,  following 
Garle  ▼.  GHmshaw  (XII.,  67):  — Held  (Fitzgibbon,  L.J., 
diss.)t  that  the  plaintiff  had  a  right  to  serve  the  notice  of 
trial  along  with  his  reply,  and  that  the  decision  of  the  Vice- 
(liancellor  should  be  afl&rmed.  Wamock  v.  Harvey  (6  L.  R 
Ir.  330),  and  Catheart  v.  Duke  (6  L.  R.  Ir.  340)  not  followed. 
WiLSOX  V.  Lows  -  -         -  C.  A.  XV.  1 

2. Service   along   with   reply— Close    of   pleadings— 0. 

XXXF.,  rr.  2,  Z—0.  XXIII.,  r.  ^-0.  XXIV.]  A  pbintiff 
lias  always  a  right  to  serve  a  notice  of  trial  with  his  reiiy,  even 
though  the  reply  may  contain  a  special  plea  to  a  counter-claim 
of  the  defendant.    Clabki  r.  Grimshaw      C.  P.  D.  XII.  07 

3. Short  notice  —  Venue  changed  —  Consent  —  Assises  — 

Appeal.]  Notice  of  trial  in  Dublin  in  an  action  had  been  duly 
served,  and  pending  this  notice  the  venue  was  by  consent 
ehangiHl  to  liOndonderry,  the  action  to  be  tried  at  the  Aflsis^s. 


PBACTIOE  (Since  the  Jadloatnre  Aoto)— NOTICE  OF 

TBIAIj— <mi/iiiiMc{. 
Application  was  iijlAde  to  one  of  the  going  Judges  of  Assize  at 
Lifford  for  leave  to  serve  short  notice  of  trial,  which  was 
granted.  A  verdict  having  been  found  for  the  plaintiff  at  the 
trial,  the  defendant  appealed  from  the  order  allowing  short 
notice  of  trial.  The  appeal  was  dismissed.  Brown  and  Ck). 
V.  Rbid       •  -  •  -  .      C.  A.  XXVI.  183 

PBACTICE^PABTIGTJLABS. 

1. Action  of  crim.  con—SuMeieney  of  aMdavit — Special 

circumstances,  whai  constitute.]  In  an  action  for  crim.  con. 
particulars  will  be  ordered  to  be  given  of  the  time  and  place 
of  the  acts  complained  of,  upon  an  affidarit  by  the  defendant 
denying  the  acts  and  diBcloeing  6i)ecial  circumstances  entitling 
liim  to  the  order.  The  CJourt  will  require  a  very  full  statement 
by  the  defendant  indicating  that  the  information  is  required  in 
good  faith,  denying  all  knowledge  of  the  acts,  and  showing 
that  he  would  be  placed  at  a  disadvantage  if  i)articular8  were 
not  furnished.  Per  Lord  Ashbourne,  G. :  The  defendant's  ab- 
sence from  the  country  at  the  time  of  the  alleged  acts  would 
amount  to  a  special  circumstance  within  the  nile.  Per  Fitz- 
gibbon,  L.J. :  It  is  sufficient  as  a  special  circumstance  that 
the  applicant  affirms  that  he  is  innocent  of  and  knows  nothing 
of  the  alleged  diarges  against  him.  EcUin  v.  Brady  (10  Ir. 
Jut.  N.  S.  188)  overruled.  Lagan  v.  Gibson  (X  6 ;  I.  R.,  9 ; 
C.  L.  507)  and  Joynt  v.  Jackson  (XTV.  65)  disapproved. 
KsBNAN  V.  PRINOLB      Q.  B.  D.  XXV.  13«$  C.  A.  XXV.  8 

2. Places  and  dates  of  alleged  a^ts— Action  for  crim, 

eon. — Special  circumstances.]  In  an  action  for  criminal  con- 
nection the  statement  of  claim  averred  the  cause  of 
action  generally,  without  specifying  the  dates  when,  or  the 
places  where,  the  acts  alleged  were  committed.  Upon  mo- 
tion on  behalf  of  the  defendant  for  an  order  that  the  plaintiff 
should  furnish  particulars  of  time  and  place: — Held,  that, 
without  deciding  that  upon  special  circumstances  the  Court 
would  not  make  such  an  order,  the  motion  should  be  re- 
fused. Lagan  v.  Gibson  (X.  6),  and  Eeklin  v.  Brady  (10  Ir. 
Jut.  N.  S.  188),  followed.    Jotnt  r.  Jackson 

[E.   D.   XIV.   66 

PBACTICE— PARTIES. 

1. Action  for  the  recovery  of  land — Death  of  sole  defen- 
dant before  tried — Neto  defendant  a  minor — Legal  represen- 
tative of  deceased  defendant — Person  in  possession  by  himself 
and  his  tenants — Service  of  writ  on  persons  in  actual  possession 
—0.  IX.,  r.  15—0.  XYII.,  r.  9.]  Where  the  sole  defendant 
in  an  action  for  the  recovery  of  land  dies,  after  he  has  ob- 
tained an  order  that  the  plaintiff  do  give  security  for  costs, 
the  plaintiff,  although  he  has  not  complied  with  the  order 
for  security,  is  entitled  to  have  a  new  defendant  substituted. 
Howard  r.  Howard 

Ca.  B.  p.  ec  C.  A.  XXVII.  e,  7  note 

2. Action   on  promissory   note — Judicature   Act,   UNl^ 

sched.  r.  19—0.  XXVI.,  r.  S—0.  XV.,  r.  6.]  In  an  action 
against  three  defendants  on  a  joint  and  prondssory  note,  the  writ 
was  served  on  two  of  them ;  an  application  to  strike  out  the 
name  of  the  third,  who  had  left  the  country,  was  granted, 
the  writ  to  be  re-served  on  the  two  who  had  been  served, 
and  the  costs  incurred  to  be  paid  by  the  plaintiffs.  Kir- 
wan  r.    Macartney  -  -       B.  D.    XII.    Jf.   UO 

3. .Adding    co-defendant  —  Joint    liability  —  JudiceUure 

Act,  sched.  r.  19—0.  XV.  r.  17.]  On  an  an?lication  by  a 
defendant,  under  the  Judicature  Act,  sched.  r.  19,  to  compel 
the  plaintiff  to  join  other  inrties  as  co-defendants  in  the  . 
action  on  the  ground  of  their  joint  liability  with  him,  he 
must  establish  that  joint  liability  by  clear  and  distinct  evi- 
dence.   White   r.    Workman  -  B.    D.    XVI.    97 

4. Adding  co-defendants — Agency— Two  causes  of  action 

— Breach  in  respect  of  one  out  of  the  jurisdiction— Judicature 
Act,  sched.  r.  19—0.  XV.,  rr.  3,  4.]  Where,  in  an  actioA 
against  a  railway  company  for  breach  of  contract  in  not  carrying 
the  plaintiff's  pigs  safely,  from  a  station  in  Ireland  to  Liverpool, 
and  for  wrongful  conversion,  the  defendants,  bi 
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PfiAOTIGB  (Binoe  the  Judieatoie  Acts)*PABTIS8-coN. 
interrogatorieB  showed  that  the  alleged  ooavendoa  took  place 
wholly  in  England,  and  was  committed  by  another  railway 
company  without  their  sanction,  leave  was  granted  to  the 
plaintiif  to  add  the  latter  oomx>any  as  co-defendants.  Cbeaton 
V,  Midland  Gbbat  Wbstsbn   of   Ibeland   Kailwat  Co. 

[B.  D.  XVI.  94 

6. Adding  plaintiif— RuUm,  June,  1891,  0,  XVI.,  r.  11.] 

T)ie  Court  may  add  a  plaintiff  at  any  stage  of  the  action,  though 
it  may  necessitate  entirely  new  pleadings,  and  though  the 
plaintiff  knew  that  the  co-plaintiff  ought  to  have  been  joined. 
Dixon  v.  Limbbick  (Matob  or).    •    B.  D.  XXVI.  M.  824 

6. Amendment  of  claim— Marriage  of  female  defendant 

before  defence  delivered—O.  XLIX,,  r.  4.]  The  Court  gave 
leave  to  amend  the  statement  of  claim  by  changing  the  name  of 
a  female  defendant  who  had  married  before  the  defence  was 
delivered.    Patton  v.  Cootb       -  a.  B.  D.  XVI.  104 

7. Death  of  sole  defendant  in  an  action  to  recover  land 

Security  for  coeta— Rules,  June,  1891,  O,  XVII,,  r.  9— Form 
of  order  to  enable  the  plaintiff  to  continue  proceedings  J] 
Where  the  sole  defendant  in  an  action  for  the  recovery  of  land 
dies  after  he  has  oEtatned  an  order  that  the  plaintiff  do  give 
security  for  costs,  the  plaintiff,  although  he  has  not  complied 
with  the  order  for  security,  is  entitled  to  have  a  new  defendant 
substituted.    Howabd  v.  Howabd       Q.  B.  D.  XXVI.  119 

8. Death  of  sole  plaintiif  and  sole  defendant-— Rules, 

June,  1891,  0.  XVII.,  r.  4.]  The  Court  will,  on  the  appli- 
cation of  the  personal  representative  of  the  sole  plaintiff,  and 
after  the  death  of  the  sole  defendant,  where  the  cause  of  action 
survives,  continues  the  action  against  the  personal  represen- 
tive  of  the  deceased  defendant  on  ex  parte  application. 
Sbllobs  v.  Gk)ODB     -  -  -      Q.  B.  P.  XXVI.  Ill 

9. Defendant  dying  intestate  after  making  of  decree,  and 

before  accounts  taken — Refusal  of  next  of  kin  to  take  out 
administration — 0.  XV.,  r.  13.]  In  an  action  by  a  judgment 
mortgagee  for  x^yment  a  decree  for  sale  of  the  land  was  made. 
Subsequent  to  the  decree  the  mortgagor  died  intestate,  and 
his  next  of  kin,  alleging  that  the  estate  was  insolvent,  refused 
to  take  out  letters  of  administration.  On  an  application  by  the 
plaintiff  under  O.  XV.,  r.  13,  that  the  proceedings  should  be 
carried  in  the  absence  of  any  person  representing  the  estate  of 
the  defendant,  or  to  appoint  a  representative  for  the  purposes 
of  the  suit: — Held,  that  the  whole  of  the  adverse  interest  in 
question  being  unrepresented,  the  application  should  be 
refused.    Ibyinb  v.  Mabtin       -       •       V.  C.  XVIII.  21 

10. Demurrer— Prayer  for  relief— 0.  XXVI I.,  r.  1.] 

To  a  statement  of  claim  by  the  plaintiff  A.  claiming  in 
respect  of  work  and  services  rendered,  inyment  by  the 
defendant  B.,  on  foot  of  8i)eoial  contracts,  and  upon  a  quantum 
meruit  alternatively,  B.  took  defence,  alleging  that  the 
services  were  rendwed,  not  by  A.  individually,  but  by  the 
firm  of  A.  and  C.  "Whereupon  A.  amended  his  statement  of 
claim,  by  averring  that  the  defendant  B.  alleges  that  a 
partnership  formerly  existed  between  the  plaintiff  and  C, 
and  that  portion  of  plaintiff's  claims  accrued  during  the 
existence  of  such  iwrtnership,  until  a  date  specified,  when 
it  was  dissolved  by  mutual  consent,  the  terms  of  which  dis- 
solution were  contained  in  a  letter,  which  was  set  forth, 
and,  according  to  the  plaintiff's  construction,  practically 
released  or  assigned  to  A.  the  share  or  interest  of  C.  in 
the  partnership  demand  sued  for,  or  authorised  A.  to  receive 
it  into  his  own  hands  exdusivdy,  to  be  by  him  applied 
or  appropriated  according  to  certain  terms  specified.  And 
this  amendment  was  followed  up  by  making  C.  a  party 
defendant  But  while  all  the  original  x>iu^Rraph8  of  the 
statement  of  claim  stated  the  contracts  to  have  been  made 
by  A.  alone,  the  amended  pleading,  leaving  those  statements 
unaltered,  did  not  even  state  in  terms  that  any  of  the  work 
was  done  by  the  firm,  or  under  circumstances  that  would 
constitute  it  partnership  work,  or  that  any  jtart  of  the  demand 
constituted  partnership  assets,  or  that  C.  had  ady  interest 
ill  or  claim  upon  it>  or  that  it  was  then  subject  to  the  pro- 
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visions  of  the  letter  referred  to;  nor  was  there  any  specific 
claim  or  relief  added  in  terms  as  against  C.  On  demurrer  to 
the  statement  of  claim,  as  amended:— ffcW,  that  the 
demurrer  should  be  overruled,  both  in  so  far  as  it  dejiended 
on  an  objection  that  C.  had  been  made  a  defendant  instead 
of  a  co-plaintiff,  and  in  so  &r  as  it  rested  on  the  absence  of 
a  daim  for  relief,  specific  or  general,  against  him ;  for  that, 
if  a  pleading  be  reasonably  susceptible  of  the  constnietioii 
required  for  its  validity,  it  sliould  receive  that  construction, 
and,  so  construed,  it  showed  a  sufficient  interest  in  C.  to 
make  him  a  proper  and  necessary  party  to  the  suit,  and  a 
daim  for  relief  that  should  be  taken  to  mean  a  claim  for 
payment  to  A.  exdusively,  according  to  the  ter5ns  of  the 
letter  referred  to,  and  his  discharge  from  any  daim  against 
B.  by  C. ;  while  neither  the  absence  of  a  prayer  for  relief  in 
terms,  nor  (semble)  a  misjoinder  or  non-joinder  of  parties,  for 
which  another  remedy  is  open,  could  be  objected  to  on  demtirrer. 
Sandbs  v.  The  Dublin  TJnitbd  Tbaxwats  Compakt 

[a.  B.  D.  XVII.  79 

[This  was  reversed  <xi  appeal— 12  L.  R.,  Ir.,  424.] 

11. Indemnity  to  defendant  where  no  personal  represent 

tative  of  a  deceased  person  —  Unproved  will  —  Staying 
proeeedings—0.  XV.,  rr.  13,  17,  18.]  Where  it  appeared  th&t 
a  deceased  person,  who  was  interested  in  the  matters  in 
dispute  in  the  action,  had  no  legal  representative,  and  the 
defendants  claimed  to  be  protected  from  liability  on  any 
claim  in  respect  of  said  matters  by  such  representative,  it 
was  ordered  that  the  action  shoiild  be  stayed  until  such 
personal  representative  should  be  raised,  upon  which  notice 
according  to  Form  No.  1,  App.  B.  of  the  Rules  of  Court, 
might  be  served  by  the  defendants,  with  liberty  to  the 
defendants  to  bring  into  Court  the  money  in  dispute.  Cabkt 
V.  GtOODBGDt       -  -  -  -       C.  P.  D.  XII.  78 

12. Partners — Suing  partners  in  name  of  Urm — Mark- 

ing  judgment — Service  on  one  partner  only — Judicature  Aetp 
1877,  see.  61,  sch.  r.  ID—O.  XI.,  r.  3,  A—O.  XII.,  r.  4— 
0.  XLI.,  r.  8.]  A  motion  for  leave  to  mark  judgment  on  a 
specially  indorsed  writ,  served  on  one  only  of  two  defendants 
who  were  partners,  tli^re  being  no  appearanoe,  was  refused. 
Smith  v.  Smith  -  a.  B.  D.  XII.  if.  46 

13. Pleading — Counter-daim  against  plaintiif  in  original 

action  together  with  third  party — New  party,  connection  of^ 
with  original  cause  of  action — Judicature  Act,  see.  27  (3).]  In 
order  to  sustain  a  counter-daim  for  goods  bargained  and  sold 
for  money  due  upon  accounts  stated,  &c.,  against  a  plaintiff 
in  an  original  action,  together  with  a  new  party,  it  must  be 
shown  that  the  third  party,  made  a  defendant  to  the  counter- 
claim, is  connected  with  the  original  cause  of  action ;  and  it 
is  not  sufficient  to  aver  that  the  plaintiff  (by  original  action)  is 
in  partnership  with  such  new  party.    O'Connob  v.  Andbbson 

[B.  D.  XIV.  14 

14. Specially  indorsed  writ — Rules,  June,  1891,  O.  XX., 

r.  2 — Amended  statement  of  claim  against  executor  personally. '\ 
Where  there  are  two  claims  against  an  executor,  one  as  executor, 
the  other  against  him  personally,  the  allegations  that  both 
claims  have  reference  to  the  same  estate  may  appear  either  in 
the  writ,  statement  of  daim,  or  by  affidavit  RocHX  r. 
Gallioan  •  -  •  .        E.  D.  XXVI.  188 

15. Suggestion  of  death — Revivor  of  judgment — ^£x  parte 

motion — 0,  LI  I.,  r.  2.]  Leave  to  enter  a  suggestion  of  the 
death  of  a  party  against  whom  a  judgmoit  had  been  entered* 
and  to  revive  the  judgment  against  the  executrix  of  the  deoeased 
will  not  be  granted  ex  parte  except  upon  an  affidavit  setting 
forth  grounds  uixm  which  the  party  implying  is  apprehensive 
of  mischief  by  reason  of  proceeding  upon  notice  in  aooordanoe 
with  O.  Lll.,  r.  2.    Fitzpatbick  v.  Beyuk    B.  D.  XII.  46 

16. Summons.']    In  a  summons  for  directions  to  fix  the 

mode  of  trial,  where  there  are  several  defendants,  the  names 
of  all   the    defendants  should  be   mentioned.    Pcbcbll     r. 
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17. TrantmUsion  of  interest  lyendente  lite— Amendment 

by  addition  of  parties  after  decree  made — 0.  XLIX,f  r.  3.] 
Where  the  plaintiffs,  in  an  action  to  raise  the  moneys  secured 
by  a  deed  of  mortgage,  assigned  their  interest  pendente  lite, 
the  assignee  was  made  a  party  even  after  decree ;  and  as  the 
application  for  the  purx)08e  was  so  made  after  decree,  by  the 
nominal  plaintiff,  the  assignee  was  added  as  a  party  defend- 
dant,  adapting  the  course  pursued  in  Campbell  v.  Holyland 
(I*  R.  7,  Oh.  D.  168.)    Patohell  v.  Fulton    -    B.  XV.  43 

Adding  new  party — ^Action  to  establish  title 


See  Action.    4. 


[XXVI.  101 


Amendment  -  -  .  -  XIII.  68 

See    6BTTLKMINT-— VOLUNTABT    SETTLEMENT.     2. 

Death  of  defendant  pending  appeal— ReTiyor 

[XXVII.  34 
See  Pbactice— Afpeai..    1. 

PBACTIOB>-FATMBHT  IBTO  00T7BT. 

1. Alonff  with  traverse  of  Plaintiffs  title  —  Judicature 

Act,  sehed,  r.  28.]  Oircmnstanoes  under  which  a  plea  of 
payment  into  Court  was  allowed  along  with  a  traverse  of  the 
plaintiff's  title  stated.    Gostbllob  r.  Coloan 

[C.  P.  D.  XIII.  61;      O.  A.  XIII.  M.  378 

2, Exceptional    cireumstances.l    Payment    into    Court 

will  not  be  ordered  where  it  is  clear  that  a  pleadable  defence 
exists,  save  in  very  exceptional  circumstances.  The  swearing  of 
the  plaintiff  that  he  believes  the  defendant  will  make  away 
with  his  goods  is  no  such  circumstance.    Mallet  v.   Stonet 

[a  B.  D.  XXVI.  M.  324 

3 In  satisfaetianr-Judieature  Act,  sehed,  r.  30.]    Where 

a  defendant  pays  money  into  Court  generally,  in  satisfaction 
of  seventl  causes  of  action,  the  Court  will  not  exercise  its 
discretion  to  compel  the  delivery  of  i)articulars  allocating 
the  amount  paid  in  to  the  separate  causes  of  action,  unless 
satisfied  that,  by  reason  of  the  causes  of  action  being  entirely 
distinct,  serious  embarrassment  is  caused.    Lettebs  v.  Foley 

Ca.  B.  D.  XXIII.  8 

PBACTICB— PATMEHT  0T7T  OF  COTJBT. 

1- Counter-claim — Issue  joined,]    Where  money  is  lodged 

in  Court,  on  revocation  of  a  judgment,  though  the  defence  be 
limited  to  a  sum  outside  the  amount  lodged  in  Court,  if  a 
counter-claim  be  entered  and  issue  joined,  the  money  so 
lodged  will  not  be  paid  out  of  Court    Stanneb  v.  Beamish 

[a  B.  D.  XXVI.  M,  384 

2. Money  lodged  in  Court — Verdict  for  Defendants — 

Costs  not  taxed,"]  Where  the  defendants  lodged  a  sum  of  £50 
in  Court  to  meet  any  possible  claims  outside  the  special  con- 
tract  pleaded,  and  where  the  plaintiff  went  to  trial  without 
drawing  out  the  sum  so  lodged,  and  the  defendants  suc- 
ceeded in  the  action,  the  jury  negativing  all  claims  outside 
the  special  contract: — Held,  that  inasmuch  as  the  plaintiff 
was  at  liberty  at  any  time  before  the  hearing  to  withdraw 
the  money  lodged,  his  right  to  do  so  was  not  prejudiced  by 
the  verdict  found  for  the  defendants.  Hassabd  v.  Rath- 
mines  AND  Rathoab  Improvement  Commissioners 

[B.  D.  XXV.  16 

3. Chamber    Motion— O,   UII,]       An    application  for 

the  transfer  to  a  legatee,  who  has  attained  21,  of  stock  stand- 
ing to  her  separate  credit  should  be  made  in  Chamber.  Dotne 
V.    XJniaoke  -  -  •  V.    C.    XII.   M,    46 

4. Libel— Plea  of  apology  and  payment  into  Court.]    In 

an  action  for  libel  the  defendant  pleaded  a  denial  of  the 
defamatory  sense  imputed,  or  that  the  words  complained  of  were 
published  in  relation  to  the  plaintiff's  office ;  that,  admitting 
that  it  was  so  published,  he  denied  the  actual  malice  or  gross 
neglij^ence,  and  pleaded  an  apology  published,  and  lodged 
£25  in  Court  in  full  satisfaction  of  the  plaintiff's  claim : — Held, 
that  the  money  should  not  be  drawn  out  of  Court  before  the 


PBAGTIGB   (Since    the    Jadioature   AoU)-PAYMBNT 
OUT    OF    OOUBT-cofi/intfe(i. 

verdict,  as  the  plaintiff  was  only  entitled  to  it  on  the  other 
allegations  in  the  plea  being  proved.    O'Connell  v.  Abnott 

[B.  D.  XV.  M.  8U 

6. Pleading  payment  into  Court  ioith  traverse  of  cause  of 

action  and  counter-claim^— Plaintiff's  right  to  drav)  out  money 
and  proceed  with  action — 0,  XXX,,  rr,  1,  4.]  Where  a  de- 
fendant traversed  the  cause  of  action  and  paid  money  into 
Court  in  satisfaction  of  the  whole  of  the  plaintiff's  claim, 
and  also  delivered  a  counter-claim: — Held,  that  the  plaintiff 
was  entitled  to  draw  out  of  Coiut  the  money  lodged,  though 
not  accepting  it  in  full  satisfaction,  and  to  proceed  with  the 
action.    Mulcahi  v.  Pebbt    -  -  •    B.  B.  XV.  41 

PBACTICB— PBBBIBa  LITiaATIOB. 

1. Appeal — Continuance  under  old  practice.]    A  motion 

under  sec.  25  of  the  Judicature  Act,  1877,  to  have  proceedings 
carried  on  \mder  the  old  system,  was  granted.  Middlbton  v. 
Clabbnce  -  -  -  -     C.  A.  XII.  M,  78 

2. Coixtinuanee    under    Judicature    Act—Couwter-daim 

—Transfer  of  action— Judicature  Act,  s,  36  (5) — Rules  of  Court, 
App,  (C),  Form  16.]  In  an  action  of  ejectment  on  the  title, 
commenced  before  the  1st  January,  1878,  leave  was  given 
to  proceed  under  the  Judicature  Act  in  order  to  enable  a 
counter-claim  to  be  delivered,  relying  on  an  agreement  for  a 
lease,  and  claiming  specific  jwrformance.  Qucere,  whether  sec. 
36  (5)  of  the  Judicature  Act,  by  which  causes  and  matters  for 
specific  performance  of  contracts  are  assigned  to  the  Chancery 
Division,  applies  to  counter-daims?    Smtth  v,  Levinoe 

[B.  D.  XII.  42 

3. Continuance  under  Judicature  Act— Counter-claim — 

Accounts--0,  XXXIII,]  The  Court  ordered  an  action  for 
work  and  labour,  goods  sold,  money  received,  and  on  accounts 
stated,  to  be  carried  on  under  the  new  procedure,  and  that  the 
summons  and  plaint  should  stimd  for  a  statement  of  claim. 
Neillson  v,  Lahiff        -  -  -    B.  D.  XII.  M,  74 

4. Judicature  Act,  IBTf— Dismissal  for  want  of  prosecu- 
tion—0,  XXXr.,  rr,  3,  4—0.,  Jan,  3,  1878.]  In  an  action 
pending  at  the  time  the  Judicature  Act,  1877,  commenced,  but 
in  which  no  steps  had  been  taken  for  nearly  a  year,  on  the 
application  of  the  defendant  it  was  ordered  that  the  action 
should  be  continued  under  the  new  practice ;  the  action  to  be 
dismissed,  with  costs,  unless  the  plaintiff  served  notice  of  trial 
within  ten  days.    Innis  (Exeoutobs  of)  v.  Gallaoheb 

[B.  D.  XII.  M.  36 

6. Ifotiee    of    appeal— Leave    to    mark    judgment— 0, 

LVIII.,  rr.  6,  12,]  A  trial  of  an  action  took  place  in  De- 
cember, 1877,  and  a  verdict  was  found  for  the  defendant.  In 
January,  1878,  the  plaintiff  moved  for  a  conditional  order  for  a 
new  trial,  which  was  refused.  He  then  served  notice  of  appeal. 
Leave  was  subsequently  given  to  the  defendant  to  miurk 
judgment,  although  the  appeal  was  pending,  the  practice 
being  \mder  the  old  system.      M'Inttbe  v,  Hendebson 

[Q.  B.  D.  XII.  M.  68 

6. Proceedings  in  errors-Judicature  Act,   s.   25.]    An 

application  to  have  an  action  which  was  pending  at  the  time  of 
the  passing  of  the  Judicature  Act  listed  for  hearing  after  the 
I)assing  of  it,  and  in  which  there  had  been  proceedings  in  error, 
was  granted.    Conway  v,  Belfast  and  N.  O.  Railway  Co. 

[O.  P.  D.  XV.  M,  189 

7. Proceeding  under  new  practice,]    Leave  was  given 

to  proceed  under  the  new  practice  where  the  defendant  desired 
to  deliver  a  counter-claim.    Richabdson  v,  Mahon 

[C.  P.  D.  XII.  M,  47 

PBACTICB— BBCBIVBB. 

1. Appointment  of,]    A  receiver  will  not  be  appointed 

over  property  which  the  owner  or  his  agent  is  managing  to  the 
best  of  his  ability  for  the  interest  of  all  the  parties,  even  though 
arrears  of  interest  are  due  to  incumbrancers,  the  owner  being 
unable  to  collect  the  rents  in  consequence  of  the  disturbed  state    T 
of  the  country.    Bbabazon  v,  Bbabazon    -    V.  C.  XVII.  9    [^ 
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FBAOTIOE  (Sinoe  the  Judicatnxe  Aotfl)-BSCXIVEBr- 

amtinued* 

a. Appoitiimeni    of^AhscMe    of    Heceivcr-M aster  — 

Judicature  Act,  1877,  sec,  75.]  The  Lord  Chancellor  has  no 
jurisdiction  to  make  an  order  for  the  appointment  of  a  reoeiTer 
in  the  absence  from  town  of  the  Receiver-Master.  Govebnob 
AND  Company  op  the  Bank  op  Ireland  v.  Norwood 

[C.  XII.  M.  133 

3. Equitable  exccution^Form  of  order— C.  L.  P.  Acty 

1853,  8s.  ISZ'IZ^— Judicature  Act,  s,  28  (8).]  A  receiver  may 
now  be  appointed  by  way  of  equitable  execution,  over  the  in- 
terest of  a  judgment  debtor  in  funds  to  which  the  latter  is 
entitled  only  for  an  estate  for  life.    Beamish  v.  Stephenson 

[B.  D.  ZX.  46 

4. Equitable  execution — Civil  Service  pension — Appor- 
tionment of  pension— Prior  instalment  order.]  The  Court  has 
jurisdiction— whidi  it  will  exercise  in  a  proper  case — to 
appoint  a  receiver  by  way  of  equitable  execution  over  the 
entire  of  a  Civil  Service  jiension,  and  to  limit  the  amount  to 
be  {laid  to  the  judgment  creditor,  by  directing  the  receiver  to 
pay  a  portion  only  of  such  pension  to  the  judgment  creditor, 
and  to  hand  over  the  residue  to  the  debtor.    Molony  r.  Cruise 

[E.  D.  XXVI.  58 

6. Equitable  execution — Salary  of  workhouse  chaplain— 

Costs.]  The  Court  made  an  order  appointing  an  equitable  re- 
ceirer  over  the  salary  of  a  workhouse  chaplain,  the  Poor  Law 
Guardians  to  pay  the  costs.    Smtth-Barbt  r.  Hanlet 

[B.  D.  XXIV.  M,  360 

6. Equitable  execution— "Kx  parte  motion — 0,  L.,  r.  27.] 

The  Court  refused  to  appoint  a  receiver  by  way  of  equitable 
execution  where,  in  the  affidavit  upon  which  the  application 
was  grounded,  the  amount  over  which  it  was  sought  to  appoint 
the  receiver  was  stated  as  a  sum  ascertained  upon  information 
and  belief  only,  and  so  indefinitely  that  the  Court  was  unable 
to  see*that  it  would  become  unnecessary  for  the  receiver  to 
take  an  account      Cinnaicond  and  Moore  v.  Lewis 

[Q.  B.  D.  XXVII.  44 

7. Reference  to  appoint  new  receiver  on  death  of  former 

receiver — Notice — Costs,]  An  application  for  a  reference  to 
appoint  a  new  receiver,  on  tlie  death  of  a  former  receiver, 
should  be  on  notice.  Both  imrties  jerved  and  appearing  merely 
to  consent  will  not  get  their  costs.  Fitzpatrick  r.  Knares- 
BORoroH  ....  .  B.  XIV.  35 

Equitable    Execution  -  -  -      XXII.    49 

See  AssiGNXENT  OP  Debt.  4. 

Lease  made  by  Land  Judge — Parties  to  sue  lessee  on 

covenant  ....      XXIII.     76 

^^       See  Landlord  and  Tenant— Lease.  24. 

P&AOTICB— BEPIiT 

1. Delivery  of,  after  the  time,  without  leave — Effect  of^ 

Waiver  of  irregularity— 0,  XXIII,,  r,  \—0.  XXV II I, ^  r,  12 
—0,  LIX,]  Api)earing  at  the  trial,  though  objection  be 
taken  before  the  examination  of  witnesses,  constitutes  a 
waiver  of  a  default  in  pleading  made  by  the  opposite  party. 
MoLONT  V,  Daly  •  -  -  B.   D.   XV.   80 

2. Departure — Raising  a  new  ground  of  claim— Reply  of 

set-off  to  counter-claim  of  set-off  in  action  for  rent — Judicature 
Act,  sched.  r.  22.— O,  XVIII.,  r.  12r-0.  XXVI.,  r,  1.] 
la  an  action  for  rent  tlie  defendant  pleaded  a  coimter-claim 
for  work  and  labour  done.  The  plaintiff  by  his  reply  set  up 
a  set-off  for  goods  sold,  money  lent,  money  paid,  money  re- 
ceived, and  money  due  on  accounts  stated.  An  order  of  the 
Common  Pleas  Division  refusing  to  set  aside  this  reply  was 
affirmed.    Cuhmino  r.  Lynch    -  C.  A.  XVII.  M.  21 

3. Departure — Inconsistent  pleading — Setting  aside,  as 

raising  different  ground  of  claim — Judicature  Act,  sched.  r.  22 
—0.  XVIII.,  r.  12—0,  XXVI.  r.  I.]  A  pUiintiff  cannot 
by  his  reply  put  for^-ard  a  different  claim  from  that  con- 
tained   in   the   statement   of   claim.    He   should   amend   his 


PRACTIOB  (Sinoe  the  Judicatnre  Acts)— BBFLT-om. 
statement  of  okim  under  O.  XXVI.,  r.  1.    A  pbiintiff  cannot 
ple:id  a  set-off  to  a  counter-claim.    Duckworth  v.  M*Olel- 
LAND  -  .  C.    P.    D.     XII.    109 

4. Embarrassing— Contraciy  how  far  necessary  to  set  out 

—Connection  between  allegations  in  statement  of  daim  and 
reply— Settling  of  issues— Judicature  Act,  sched.  rr,  25,  27— 
0,  XVIII,  rr.  10,  14.]  To  a  statement  of  daim  setting  out 
the  terms  of  a  cx>ntiact  between  the  plaintiff  and  the  de- 
feiidant,  and  claiming  damages  for  breach  of  the  contract 
by  the  defendant^  the  defendant  filed  a  counter-claim  claiming 
damages  from  the  plaintiff  for  breach  by  the  plaintiff  of  the 
same  contract;  the  plaintiff  by  two  paragraphs  of  his  reply 
to  the  counter-claim  pleaded  that  the  defendant  would  not 
permit  the  plaintiff  to  complete  the  contract  *'  upon  the  terniii 
agreed  upon  between  the  plaintiff  and  the  defendant  on  that 
behalf,"  and  went  on  to  state  certain  particulars  in  which 
the  phiintiff  alleged  that  the  contract  had  been  broken  by 
the  defendant,  but  the  defendant  did  not  either  expre&sly 
refer  to  the  contract  as  stated  in  the  statement  of  daim  or 
of  defence,  or  set  fortli  the  terms  of  the  contract  upon  the 
breach  of  which  by  the  defendant  he  relied.  'Upon  a  motion 
to  set  aside  these  paragraphs  of  the  reply -.—ITeZd,  that 
the  paragraphs  objected  to  should  be  set  aside  as  embaixassing, 
inasmuch  as  the  reply,  not  containing  any  express  reference 
to  the  statement  of  claim  or  of  defence,  must  be  taken  by 
itself,  and  should  have  either  traversed  the  contract  relied 
upon  in  the  defendant's  counter-claim  so  as  to  raise  an  iiSbue 
of  fact,  or  have  set  forth  the  tenns  of  the  contract  upon 
which  the  plaintiff  relied  so  as  to  raise  an  issue  of  law.  llie 
conditions  mider  which  issues  for  trial  will  be  settled  by 
the  Court  considered.    O'Gbady  v,  Wabdbn 

IE.  D.  XII.  160 

6. Extension    of    time    for    delivery — Application    on 

summons— O,  XXIII,,  r,  1—0,  LII.,  r.  l—O.  LIII,,  r.  2.] 
Leave  was  given,  on  a  summons,  for  an  extension  of  time 
for  delivering  a  reply,  where  it  was  anticipated  that  there 
would  be  a  difficulty  about  the  service  of  it.  Blacklbt  r. 
COSOBAYE  •  •  -  C.  P.  B.  XIII.  M.  1S3 

6. Extension  of  time   for  delivery — Motion   for  judg- 

ment — 0,  XXXIX.,  r.  9.]  Where  a  plaintiff  made  default 
in  delivering  a  reply  to  the  defendants*  statement  of  defence 
and  the  defendants  moved  for  judgment  under  O.  XXXIX., 
r.  9,  the  Court  refused  to  allow  judgment  to  be  entered  up, 
and  allowed  the  plaintiff  an  extension  of  time  to  reply,  on 
paying  the  costs  of  the  motion.  Thornton  v.  Clinch  (10  ll  R. 
Ir.  378),  explained.  M'Mannion  r.  Watebfobd  and  Ldcebick 
Railway  Co.  ....         E.D.  XVIII.  39 

7. Raising  new  ground  of  claim— Reply  of  set-off  and 

counter-claini  to  counter-claim  of  set-off— O,  XVIII,,  r,  12 — 
0,  XXVI,,  r.  1.]  In  reference  to  pleading  a  defence  a 
counter-claim  is  to  be  treated  as  a  cross-action;  and  there- 
fore, to  a  plea  of  set-off  and  counter-claim  for  money  doe  by 
the  plaintiff,  the  plaintiff  may  in  his  reply,  as  a  defence 
to  such  set-off,  plead  a  new  matter  of  set-off  as  against  the 
defendants  by  way  of  accord  and  satisfaction.  Cuming  v. 
Lynch  (XVII.,  M.  21),  followed.      KiDD  v,  Ktod 

pB.  D.  xvin.  6 

8. Raising  new  claim^Set-off  in  reply  to  defence  of  set- 
off— O,  XIX.,  r.  17.]  Where,  in  an  action  on  money  counts, 
the  defendant  pleads  a  debt  due  by  the  plaintiff  to  him,  as 
a  defence  by  way  of  set-off  to  the  plaintiff^s  daim,  the  plain- 
tiff in  his  reply  cannot  set-c^  to  this  another  debt  due  by 
the  defendant  to  him,  but  not  included  in  his  original  demand. 
Taooebt  v.   Hunteb  "  -  E.  D.  XXVII.  86 

P B  ACTI C  J&— 3 AJL7&— Application  to  sell  premises— A Mda rit 
of  amount  due — By  whom — County  Court  jurisdiction.]  AYhere 
liberty  to  sell  is  sought,  in  order  to  satisfy  a  judgment,  there 
must  be  an  affidavit  by  the  plaintiff  of  the  amount  due.  The 
Court  will  make  no  order  ou  such  an  apfdioation  if  the  Comity 
Court  has  jurisdiction  in  the  matter.      Hagoabtt  v.  Connob 

Digitized  «^-°-=^*^'-«« 
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1. Drawing  out  money  lodged — CosU  of  an  unopposed 

tnodonJ]  An  order  was  made  for  security  for  costs,  and  £40 
^^-as  lodged  in  Court  in  pursuance  of  it.  In  the  action  the 
defendant  succeeded,  and  his  certified  costs  amounted  to  £46. 
The  Court  refused  to  pay  the  £40  to  the  defendant  on  an  ex 
parte  motion;  and  when  the  motion  was  moved  on  notice, 
which  did  not  contain  any  application  for  the  costs  of  the 
motion,  and  as  the  plainti£F  did  not  appear,  it  was  granted 
without  costs.    Kbllt  v.  Kellt        -       B.  P.  XII.  M,  74 

2. Liquidator — Company — 0.  LV.1    An  order  was  made 

that  the  liquidator  of  a  company,  who  was  bringing  an  action 
against  the  defendant  for  money  alleged  to  be  due  on  calls, 
should  give  security  for  costs,  the  amount  to  be  fixed  by  the 
master.       (By  Chatterton,   V.O.)     Cork    Shipping   Co.   v. 

If*OTHXBINOHAK  -         -  -  VaO.   J.    XII.    Jf.    161 

3. Motion  to  discharge  order  regularly  obtained — Hules, 

June,  1891,  O,  XXIX,  r.  4 — Plaintiff  temporarily  resident 
within  the  jurisdiction  —  Permanent  residence  —  Change  in 
practice  on  orders  for  security  by  Rules  of  1891.]  Where  a 
plaintiff,  a  British  subject  hitherto  ordinarily  resident  abroad, 
but  now  within  the  jurisdiction,  does  not  satisfy  the  Court 
of  his  intention  of  remaining  within  the  jurisdiction  per- 
manently after  the  trial  of  the  action,  though  he  may  be 
defeated  therein: — Held  {per  Harrison  and  Holmes,  JJ.), 
that  he  must  be  regarded  as  being  only  temporarily  with- 
in the  jurisdiction  within  the  meaning  of  O.  XXTX, 
r.  4.  Also  {per  Harrison  and  Holmes,  JJ.,  O'Brien,  J., 
diss.)f  the  Court,  on  deciding  on  the  quality  of  the  resi- 
dence, will  look  to  the  probabilities  of  the  plaintiff  remain- 
ing within  the  jurisdiction  in  the  possible  CTent  of  his 
failing  in  his  action.  Per  O^rien,  J. :  ^The  question  of  the 
quality  of  the  residence  of  the  plaintiff  is  entirely  a  question 
of  present  intention  to  be  decided  in  the  present,  and  if  that 
exists  to  the  satisfaction  of  the  Court  on  the  hearing  of  the 
motion,  the  residence  is  i)ermanent,  and  future  possibilities 
cannot  be  regarded.  The  rules  of  practice  as  laid  down  m 
Redondo  v.  C  hay  tor  (L.  B.  4  Q.  B.  D.,  453),  have  been  changed 
in  Ireland  by  the  rules  of  June,  189L  Michaels  v.  Empire 
J*alaee  Co.,  Ltd,  (8  Times  L.  R.>  318),  considered.  Howard 
«.  Howabd  -  -  •    d.  B.  ]>.  XXVI.  101 

4. Plaintiff  out  of  the  jurisdiction — Residence  within  the 

jurisdiction,]  The  Court  will  order  that  security  for  costs  be 
given  if  the  plaintiff  goes  beyond  the  jurisdiction  or  leaves 
the  country.  Goods  of  the  plaintiff  within  the  jurisdiction 
must  be  accurately  described  to  defeat  the  motion,  and  a 
**  right  to  reside  in  a  house  **  within  the  jurisdiction  is  not  to 
have  a  residence  within  it.    Bull  v,  Waujs 

[B.  D.  XXVI.  U4 

6. Plaintiff  resident  out  of  the  jurisdictionn-Al  Oeo, 

III,,  c,  90,  s.  b—Judgments  Extension  Acty  1B68— Judicature 
Act,  s.  71.]  A  plaintiff  resident  out  of  the  jurisdiction  must 
give  security  for  costs  when  applying  under  the  Judgments 
Extension   Act,  1868.    Nicholson  r.   Wood 

[B.   XVIII.   If.   646 

6. Plaintiff  resident  out  of  the  jurisdiction— Waiver  of 

right  to  order^Delay^N ecessitating  delivery  of  statement  of 
elaim^Time  when  order  may  be  made— Fixing  amount  of 
seeurity-C,  L,  P,  Act,  1853,  s,  52-52  G,  0„  1854-0.  ZF.] 
Where,  after  service  of  a  preliminary  notice  requiring  a 
plaintiff,  resident  out  of  the  jurisdiction,  to  give  security  for 
costs,  and  of  an  accompanying  aflSdavit  of  merits,  the 
defendant  allows  the  time  for  the  delivery  of  a  statement 
of  claim  by  the  plaintiff  to  expire,  without  moving  for  an 
order  to  compel  him  to  give  such  security,  the  defendant  is 
entitled  to  move  for  the  order,  notwithstanding  that  the 
nlaintiff  was  obliged  to  deliver  a  statement  of  claim.  Hbil  v. 
Lazenbt a.  B.  D.  XVII.  10 

7. Trustee  residing  in  England— Waiver  of  right  by 

appearance  demanding  statement  of  claimr-Trustee^Vuty  of 
^DUputc  between— Danger  to  trust  estate.]  The  plamtiff 
who  resided  permanently  in  EngUind,  was  one  of  two  trustees 
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POB  OOQTB—conHnusd. 
between  whom  serious  quarrelling  arose,  so  that  the  trust 
estate  was  in  danger  :—Held,  that  the  plaintiff  was  right  to 
apply  that  the  estate  should  be  administered  in  this  Court; 
and  further  that  he  should  not  be  compelled  to  give  security 
for  costs.  Semble,  that,  as  the  defendant  had  appeared 
demanding  a  statement  of  claim,  this  waived  any  right  to 
require  security  for  costs.    Carteb  v,  Stubbs 

[B.   XIII.   188 

New  Trial  Motion— Action  for  Divorce    -    XXVII.  82 

See  Pbaoticib— New  Tbial.    3. 

PBACTICB— SBQTTBSTBATIOK. 

1* Action  against  Sequestrator — Injunction — Reference 

to  ascertain  damages— Delay— Costs,]  A  sequestrator  imder 
the  Court  of  Chancery  applied  for  an  injunction  to  restrain 
an  action  at  law  for  a  distress  levied  on  a  tenant  in  the  discharge 
of  his  duties,  and  to  have  the  matter  referred  to  the  Keceiver- 
!Master  to  inquire  and  report  whether  the  sequestrator  was 
justified  in  making  the  distress,  and,  if  not  so,  to  estimate 
the  damages  i-Held,  that  the  sequestrator  was  entitled  to  the 
injunction,  but  that  the  only  matter  that  should  be  referred 
to  the  Receiver-iMaster  was  the  ascertainment  of  the  amounb 
of  damages.    Little  v,  Kirkwood  -        V.  C.  XII.  21 

2. English  judgment — MOeo,  III.,  e.  90— Sequestration 

in  Ireland^Peer—0.  XLIII.,  r.  7.]  The  Court  of  Chancery 
in  Ireland  has  no  power  to  issue  a  writ  of  sequestration  on 
foot  of  an  English  judgment  enrolled  in  Ireland  under  41 
Geo.  m.,  c.  90.    KiLWOBTH  v,  Mountcashel 

[B.  XXVII.  17 

PBACTICB— SBBVICB. 

1» Indorsement  of— Writ  of  summons^Indorsement  of 

service  on  duplicates-Destruction  of  original— Form  of  order.] 
Where  a  process-server  stated  that  he  had  duly  served  a  copy 
of  a  writ  upon  a  defendant,  and  when  he  showed  to  him  the 
original,  the  defendant  seized  it  and  threw  it  into  the  fire,  leave 
was  given  to  have  the  service  indorsed  upon  a  duplicate. 
Thoicas  17.   COTLE  a.  B.  D.  XXVI.  M.  682 

2. Indorsement  of— Writ  of  summons — Motion  to  extend 

time  for  making  indorsement  of  service  and  to  enter  final  judg- 
ment—0,  LVII.,  r,  (y—0,  VIII,,  r,  2.]  Where  a  writ  of 
summons  was  served  on  February  Idth,  1881,  and  the  indorse- 
ment of  the  date  of  service  was  not  made  within  3  days  after 
service  thereof,  nor  until  November  23rd  following: — Held, 
that,  after  the  lapse  of  time  that  had  occurred,  the  time  for 
making  the  indorsement  should  not  be  enlarged,  under 
O.  LYII.,  r.  6.     Mabquis  of  Contnghav  v,  Monaghan 

[C.  P.  D.  XV.  121 

3. Notice  of  motion  for  final  judgment— 0.  XXIX,,  r.  4.] 

Dropping  a  notice  of  motion,  under  O.  XXTX.,  r.  4,  in  the 
letter-box  of  the  defendant's  solicitor's  office,  after  knocking  and 
receiving  no  answer,  is  not  good  service.  Db  Fbstne  v. 
MacDebmott  Rob    -  -  -  -     B.  D.  XXIV.  8 

4, Out  of  the  jurisdiction— Interpleader  summons — ^Ex 

parte  application— O,  XI.,  r.  10— 0.  LVII.—O.  LXXXVI., 
r,  1.]  The  Court  or  a  Judge  will,  upon  an  ex  parte 
motion,  give  leave  to  serve  an  interpleader  summons  out  of 
the  jurisdiction.    Kbanx  v.  Cbozixb    Q.  B.  D.  XXVII.  81 

6. Out  of  the  jurisdiction — Notice  of  motion  to  set  aside 

judgment.]  When  it  becomes  necessary  after  final  judgment 
in  a  suit  to  serve  a  party  who  is  out  of  the  jurisdiction  person- 
ally, it  is  not  necessary  to  obtain  the  leave  of  the  Court  before 
doing  so.      M'Gbacken  v,  Cahpbbll      -      B.  D.  XIX.  69 

6. Out  of  the  jurisdiction — Writ  of  summons — AfUdavit 

— Necessary  averment — Balance  of  convenience — Judicature  Act, 
s,  33.]  The  affidavit  on  which  a  motion  to  serve  a  writ  of 
summons  out  of  the  jurisdiction  is  grounded,  in  addition  to 
stating  that  the  defendant  is  a  British  subject,  and  that  the 
cause  of  action  has  arisen  within  the  jurisdiction,  should  show 
tluit  the  action  can  be  more  conveniently  tried  in  this  country 
than  elsewhere.    Livingstone  v.  Anxketbll 

[B.  D.  XVII.  2t 
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7, Out  of  the  juritdiction—Writ  of  summons— Cause  of 

action— Contract— Breach  icithin  the  jurisdiction— O.  JT.,  r.  l.] 
The  plaintiff  sued  on  a  bond  made  by  the  defendant  to  him 
to  secure  payment  of  a  debt  and  interest,  and  also  premiums 
on  a  policy  of  insurance.  The  plaintiff  resided  in  Ireland  at 
the  date  of  the  execution  of  the  bond,  and  was  described  in 
it  as  "of  Garden  Hill,  Co.  Dublin : "—ITc^d,  that  the  bond 
amounted  to  a  covenant  to  pay  the  debt  and  interest,  etc., 
in  Ireland,  and  the  non-payment  was  a  "breach  within  the 
jurisdiction  "  of  the  contract  so  made.  Moobb  v.  Tobrkns 
■•  [O.  P.  D.  XIV.  29 

8. Out  of  the  jurisdictian^Writ  of  summons— Con- 
current vnt—O.  /.,  r.  Z-0,  F.,  r.  2-0,  X.,  rr,  1,  2.]  When 
a  writ  of  summons  has  been  already  issued,  the  Court  will, 
on  the  same  motion,  give  Uberty  to  the  plaintiff  to  issue  a 
concurrent  writ  for  service  out  of  the  jurisdiction  on  a  co- 
defendant.    Carroll  v.  Jbnktn       -  .  V.  C.  XII.  22 

9, Out  of  the  jurisdiction— Writ  of  summons— Con- 
current vfrits— Judicature  Act,  s,  33—0.  /.,  r.  3—0.  V,,  r,  2 

0.  X,,  rr.  1,  2.]    Leave  was  given  to  issue  two  concurrent 

writs  for  service  out  of  the  jurisdiction;  one  defendant, 
resident  in  London,  to  have  the  usual  time  in  such  case  for 
appearance,  the  other,  resident  in  Antwerp,  to  have  a 
calendar  month.    Gkbnon  v.  Gebnon  B.  XII.  M.  87 

10. Out  of  the  jurisdictions-Concurrent  w^s— Leave  to 

issue  and  serve— Defendants  out  of  the  jurisdietion^O.  /., 
,.,  5_o.  F.,  rr,  1,  2.]  Liberty  to  issue  concurrent  writs  for 
service  on  defendants  in  Enghmd,  India,  and  America  was 
granted;  those  in  England  to  have  14  days  to  appear;  and 
Uberty  to  serve  them  out  of  the  jurisdiction  personaUy  wm 
granted.    Traill  v.  Porter     -  -    V.  O.  XII.  M.  109 

11. OuJt  of  the  jurisdiction—Writ  of  summons— Contract 

to  supply  new^— Transmission  through  the  Post  OMee— Breach, 
where  oeeurrinff.]  A  contract  by  a  London  company  to 
collect  and  supply  news  to  a  newspaper  proprietor  in  Dublin, 
and  to  effect  arrangements  for  its  transmission,  is  not  ful- 
filled by  the  delivery  of  the  news  at  the  London  Post  OflSce 
for  transmisakm.  When  false  news  haa  been  sent,  the  breach 
of  the  contract  occurs  on  the  receipt  of  the  false  news  in 
Dublin.  Per  Fitzgibbon,  L.J. :  "  Transmission "  means 
the  sending  anything  from  one  person  to  another  or  from  one 
place  to  another,  and  involves  its  reaching  the  journey's  end 
as  well  as  being  started  on  the  journey.  Judgment  of  the 
Queen's  Bench  Division  aflfirmed.  Gray  r.  Prkss  Assocta- 
TioN  a.  B.  D.  XXI.  62;  C.  A.  XXI.  73 

12. Out  of  the  jurisdictions-Writ  of  summons— Defen- 
dant resident  in  England — Obligation  or  tiahUity  affecting  land 
situate  within  the  jurisdiction — Execution  of  trusts  according 
to  the  law  of  Ireland — Limiting  relief  to  property  within  the 
jurisdiction — Balance  of  convenience— 0.  J/.,  r.  1]  A  de- 
claration tliat  a  trustee  has  committed  a  breach  of  trust  by 
removing  purchase  monies  out  of  the  jurisdiction,  is  within 
O.  XL,  r.  1,  (B.  &  D).  The  liability  of  a  trustee  is  indivisible 
in  applications  under  that  rule.  Attornkt  -  General  r. 
Drapers'  Compaxt  B.  4t  C.  A.  XXVII.  4,  6  note 

13. Out  of  the  jurisdiction — Writ  of  summons —  Ex  parte 

application — Affidavit — Costs — Rules,  June,  1891,  0,  XI., 
rr.  1,  2,  4.]  An  order  obtained  ex  parte  for  service  out  of  the 
jurisdiction  will  be  discharged  if  the  party  obtaining  the  order 
do  not  make  a  complete  and  explicit  statement  of  all  the 
material  facts  in  question.  But  where  there  are  several  de- 
fendants, and  the  facts  are  fully  disclosed  as  to  some  and  not 
as  to  others,  the  order  may  be  upheld  against  the  former  though 
discharged  as  against  the  latter,  and  the  costs  of  the  application 
apportioned  between  the  successful  x^arties.  The  Attorney- 
General  V.  The  Irish  Societt         -         B.  XXVI.  66 

14. Out  of  the  jurisdiction — Writ  of  summ.ons— Foreign 

subject— Notice  in  lieu  of  service.]  Although  there  is  no 
provision  in  the  Irish  Common  Law  Procedure  Acts  oorre- 
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sponding  to  the  19th  sec.  of  the  English  Act,  still  where  a 
defendant  residing  out  of  the  jurisdiction  is  a  foreign  subject 
the  i)roper  course  is  not  to  serve  him  with  the  writ  personally, 
but  with  notice  thereof  according  to  the  English  pnctice. 
Craik  r.  KORTH  -  -  -  -       B.  D.  XVn.  46 

15. Out  of  the  jurisdiction — Writ  of  summons— Leatf  to 

issue  and  serve  writ — Separate  motions — Judicature  Act,  t.  33 
—0.  J.,  r.  Z—App.  A.,  Pt.  /.,  Form  3.]  To  serve  a  pereon 
resident  out  of  the  jurisdiction  with  a  writ  of  summons  under 
the  Judicature  Act,  leave  to  issue  the  writ  in  the  Exchequer 
Division  must  first  be  obtained  by  motion,  founded  on  an 
affidavit  stating  the  facts;  and  after  the  issue  of  the  vrit, 
another  motion  must  be  made  for  leave  to  serve  the  writ  out  o{ 
the  jurisdiction,  also  founded  on  an  affidavit  setting  out  facts 
sufficient  to  bring  the  case  within  sec.  33  of  the  Judicature  Act 
Carlisle  v.  Lancashire  and  Yorkshire,  and  London  axd 
North- Western  Railway  Comfanibs     -     B.  D-  XII.  41 

16. Out  of  the  jurisdiction — Writ  of  summons — Leave  to 

issue  for  service — Defendants  out  of  the  jurisdiction— Time  for 
appearance.]  Leave  to  issue  a  writ  for  service  out  of  the 
jurisdiction  was  given.  The  time  limited  on  the  writ  for 
appearance  in  the  case  of  railway  companies  having  Irish 
agents  is  the  same  as  in  that  of  defendants  resident  within  the 
jurisdiction.  Dutton  v.  Great  Northern  Railway  Co.  or 
England     •  -  -  -  .    E.  D.  XII.  M.  76 

17. Out  of  the  jurisdiction — Writ  of  summons — Leare  to 

issue  writ  for  service  out  of  the  jurisdiction — Leave  to  serve  it 
—0.  I.,  r.  Z—0.  X.,  r.  ^-Judicature  Act,  1877,  #.  33l] 
Motions  for  leave  to  issue  a  writ  for  service  out  of  the  juris- 
dicticm,  and  for  leave  to  serve  it,  should  be  made  sepantelv. 
The  Clerk  of  the  Rules  was  directed  to  recite  the  former  order 
in  the  ktter  order.  Jury  v.  Lite  Stock  Insurance  Ca  or 
Great  Britain  -  -  -    C.  P.  D.  XII.  M.  36 

18. Out  of  the  jurisdiction — Writ  of  summons — Leare  to 

issue  and  serve  writs  out  of  the  jurisdiction.]  Where  the 
defendant  was  out  of  the  jurisdiotion,  leave  was  given,  on  the 
same  motion  and  affidavit,  to  issue  the  writs  for  service  out  of 
the  jurisdiction,  and  to  serve  them.  Gopf  v.  Oliphastt; 
Gor?  V.  Lees  •   '       -        Q.  B.  D.  XII.  M.  73 

19. Out  of  the  jurisdiction — Writ  of  summons — Leave  to 

issue  for  service  abroad — Breach  of  contract  within  jurisdiction 
— Judicature  Act,  s.  33 — 0.  /.,  r.  3 — 0.  X.,  r.  L]  An  action 
was  brought  to  recover  the  amount  of  a  marine  policy  of 
insurance,  taken  out,  on  behalf  of  a  ship  and  caigo^  through 
N.,  a  marine  broker  in  Belfast,  who  was  paid  the  premium 
thereon.  The  defendants  were  the  underwriters,  who  signed 
the  policy  in  London ;  and  by  their  affidavit  they  stated  thit 
they  knew  of  no  persons  in  the  transaction,  except  K.,  who 
took  out  the  policy.  The  plaintiff's  case  was  that  by  the  policy 
the  defendants  undertook  to  pay  the  plaintiff,  as  owner  of  the 
ship,  £100,  and  it  was  the  duty  of  the  defendants,  wherever 
he  was,  to  pay  him.  He  resided  in  Belfast  i—Held  (reversing 
the  order  of  the  Conunon  Pleas  Division),  that  the  breach  of 
contract  was  the  non-i^ayment  of  the  money  at  Belfast,  and 
tlmt  the  custom  of  Lloyd*s,  that  the  money  should  be  payable 
only  in  London,  did  not  bind  the  plaintiff  so  a^  to  prevent  him 
proceeding  with  his  action  in  Ireland.    Ward  c.  Harris 

[C.  A.  XV.  M.  22 

80. Out  of  the  jurisdictionr-Writ  of  summons— Leare  to 

issue  and  serve  writ— Defendant  out  of  the  jurisdiction- 
Judicature  Act,  lBTl,sec^,sched.r.l0—O.  I.,r.  3.]  Leave 
was  given  by  one  motion  to  issue  a  writ  for  service  out  of  the 
jurisdiction,  and  to  serve  it  personally.    Goff  r.  Davibs 

[a  B.  D.  XII.  M.  88 

81. Out  of  the  jurisdiction— Writ  of  summons— Leare  to 

issue  and  serve  writ— Defendant  out  of  the  jurisdictioii—O.  /.. 
r.  3—0.  X.  r.  1.]  Liberty  to  issue  a  writ  for  service  out  of 
the  jurisdiction,  and  to  serve  it,  should  be  applied  for  in 
one  motion.  Baldwin  v.  Baldwin  -  V.  O.  XH.  M.  109 
ToBiN  V.  Sfillane  -  .       C-r  P..  D.  XIX.  Ji.  UO 
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28. (hU  of  the  jurUdietionr—Writ  of  Mummom— Leave  to 

iiiue  and  terte— Defendant  out  of  the  jurisdiction— Judicature 
Act,  tee.  35— (>.  /.,  r.  3.]  Leave  to  substitute  service  on  a 
writ  of  summonB  must  be  applied  for  after  the  writ  has  been 
issued.    Hates  r.  Dillon  -    C  P.  D.  XIII.  M,  91 

28. Out  of  the  juriadieiion—Writ  of  aummons— Leave  to 

issue  writ  for  service  out  of  the  jurisdiction^Defendant  not  c 
British  nib jeet— Judicature  Act,  1877,  sec.  35—0.  /.,  r.  l—O. 
X.J  r.  2.]  Leave  was  given  to  issue  a  writ  for  service  on  a 
defendant,  who  was  not  a  British  subject,  out  of  the  jurisdic- 
tion, the  affidavit  stating  that  the  cause  of  action  arose  within 
the  juriadiction.      Lksagb  r.  Dk  Fbith 

[v,  C.  2LII.  -if.  lol 

24. OtU  of  the  jurisdiction — Writ  of  summons— Leave  to 

issue  and  serve  writ— Defendant  out  of  the  jurisdiction- 
Judicature  Act,  1877,  *.  33—0.  /.,  r.  ^—0.  X.,  rr.  1,  2.] 
Leave  to  issue  and  serve  a  writ  out  of  the  jurisdiction  can 
be  given  by  one  and  the  same  order;  but  where  different 
times  for  appearance  are  stated  for  different  defendants,  con- 
current iftrits  should -be  applied  for.    Traill  v.  Pobter 

[V.  C.  XII.  M.  87 

26. Out  of  the  jurisdiction — Writ  of  summons — Leave  to 

issue  and  serve— Defendant  out  of  the  jurisdiction — 0.  I.,  r.  I 
—0.  J.,  r.  1.]  The  Exchequer  Division  will  only  grant 
leave  to  issue  a  writ  for  service  out  of  the  jurisdiction  in  the 
first  instance.      Devlin  v.  Whelan     -     B.  D.  XII.  M.  HO 

86. Out  of  the  jurisdiction— Writ  of  summons — Leave  to 

issue  writ  out  of  jurisdiction — Leave  to  serve  it — Affidavit — 
Judicature  Act,  1877,  sec  33—0.  /.,  r.  3—0.  X,  r.  2.]  The 
affidavit  to  ground  a  motion  for  leave  to  issue  a  writ  of 
summons  out  of  the  jurisdiction  must  show  the  amount  or  value 
of  the  claim  or  property  affected,  and  facte  from  which  it  can 
be  inferred  that  the  action  can  be  more  conveniently  and 
properly  tried  in  Ireland.  A  subsequent  motion  to  serve  the 
writ  out  of  the  jtudsdiction  cannot  be  made  on  the  former 
affidavit,  but  on  one  entitled  between  the  parties  plaintiff  and 
defendant.  The  two  motions  for  leave  to  issue,  and  for 
leave  to  serve,  the  writ  out  of  the  jurisdiction,  should  be 
made  separately.    Wood  v.   Hesmondalgh 

[E.  D.  XII.  M,  22 

87. Out  of  the  jurisdiction — Writ  of  summons — Leave  to 

issue  for  service  out  of  jurisdiction — Leave  to  serve  it — Judica- 
ture Act,  1877,  sec.  33—0.  /.,  rr.  3,  4—0.  X.,  rr.  1,  2,  3— 
Service  of  orders.']  Motions  for  leave  to  issue  writ  for  service 
out  of  the  jurisdiction,  and  for  leave  to  serve  it,  should  be 
made  separately,  the  latter  on  an  affidavit  entitled  between 
the  parties.  An  absolute  order  for  personal  service  was  made, 
copies  of  the  two  orders  to  be  served  on  the  defendant,  who 
w-as  to  havo  fourteen  days  to  appear.    Stephens  v.  Black 

[Q.  B.  D.  XII.  if.  84 

28. Out  of  the  jurisdiction — Writ  of  summons— Libel.] 

Leave  was  given  to  the  plaintiff  to  issue  and  serve  out  of  the 
jurisdiction  a  writ  of  summons  claiming  an  injunction  to 
restrain  the  defendant,  resident  in  England,  from  sending  libels 
to  the  plaintiff,  resident  in  Ireland,  and  publishing  the  same 
within  the  jurisdiction,  and  also  claiming  damages.  Tbeve- 
THICK  r.  Leabt      -  Q.  B.  D.  XXVII.  .V.  623 

29. Out  of  the  jurisdiction — Writ   of  summons — Libel 

published  in  England— Injunction— HuleSf  June,  1891,  0.  XI., 
r.  1  ig.).]  I'he  Court  has  no  power  to  give  leave  to  issue  and 
serve  out  of  the  jurisdiction  a  writ  of  summons  claiming 
damages  for  libel  against  the  registered  proprietor  and  pub- 
lisher of  the  Times.    Jewell  r.  Walter 

[E.  D.  XXV.  M.  586 

30. Out  of  the  jurisdiction— Writ  of  summoM — 0.  /.,  r.  4 

— Title  of  aMdavit.]  The  affidavit  in  support  of  an  application 
for  leave  to  issue  a  writ  for  service  out  of  the  jurisdiction  must 
be  entitled  as  follows : — '*  In  the  matter  of  an  intended  action 
between  "  the  parties  "  and  in  the  matter  of  the  Supreme  Court 
of  Judicature  (Ireland)  Act,  1877."    Blake  r.  Lever 

[B.  D.  XV.  3 
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31. Out  of  >the  jurisdiction— Writ  of    summons— Per- 

sonal  service— Defendant  abroad.]  Where  the  defendant  was 
a  partner  in  a  Liverpool  firm  but  had  gone  to  reside  abroad, 
the  Court  refused  to  allow  substitution  of  services  of  the  writ 
of  summons  on  the  firm  in  Liverpool,  and  ordered  jwrsonal 
ser\'ice  on  the  defendant  abroad.    Moore  v.  Johnston 

[Q.  B.  D.  XXVI.  92 

32. Out  of  jurisdiction — Substitution — Form  of  order.] 

Where  rex)eated  attempts  had  been  made  to  effect  personal 
8er\'ice  of  a  writ  of  summons  on  a  defendant  out  of  the  juris- 
diction, the  Court  allowed  substitution  of  service  by  registered 
letter  addressed  to  the  residence  of  the  defendant,  containing 
copies  of  the  writ  and  order.    Seaton  v.  Clarke 

[Q.  B.  D.  XXIV.  82 

33. Out  of  the  jurisdiction— Writ  of  summons— Sub- 
stituted service— O.  X.—O.  XI.— 0.  LXVII.,  rr.  6,  7.]  In 
an  intended  action  the  defendant,  who  was  usually  resident 
within  the  jurisdiction,  was  temporarily  resident  in  London, 
where  his  address  could  not  be  discovered  by  the  plaintiffs, 
but  where  a  firm  of  solicitors  was  transacting  business  for  him : 
the  Court  gave  leave  to  issue  a  writ  and  serve  it  out  of  the 
jurisdiction,  by  sending  a  copy  of  the  writ  and  order  to  the 
defendant  at  his  solicitors.      PiH  Brothers  v.  Wtlib 

[a.  B.  D.  XXVII.  27 

34. Out  of  the    jurisdiction — Summons — Execution  six 

years  since  judgment — 0.  XLI.,  r.  19 — 0.  LIII,^  r.  2.]  Leave 
to  issue  and  serve  personally  out  of  the  jurisdiction  a  sum- 
mons to  revive  and  issue  execution  upon  a  judgment  six  years 
after  its  date,  upon  a  defendant  in  Paris,  was  granted,  the 
defendant  to  have  one  month  to  appear,  and  the  judgment 
was  subsequently  revived.    Johnstone  v.  Masset 

[Q.  B.  D.  XII.  M.  242,  296,  and  310 

35. Substitution —  Writ  of  summons  —  Action  for  £18.] 

The  Court  refused  to  give  leave  to  substitute  service  of  a  writ 
for  £18,  it  being  within  the  Civil  Bill  Jurisdiction.  Burke 
v.  Pentont  -   Q.  B.  D.  XXVI.  M.  389 

36. Substitution — Writ  of  summons — Agency  quoad  hoc — 

0.  nil.,  r.  4— O.  IX.]  Where,  after  a  defendant  had  gone  to 
America,  his  wife  continued  to  reside  on  and  manage  his  farm, 
and  negotiated  with  the  plaintiff  quoad  the  matters  in  respect 
of  which  the  action  was  brought,  but,  though  she  had  heard 
from  him  by  letters,  was  unaware  of  his  present  address:  — 
Held,  that  the  service  of  the  writ  of  summons  should  be  sub- 
stituted by  serving  her  as  the  defendant's  agent.  Anderson  r. 
Bell C.  P.  D.  XV.  18 

37. Substittttion  —  Writ  of  summons  —  Cause  of  action, 

where  arising.]  In  an  action,  where  the  contract  arose  in 
Ireland,  and  the  breach  in  Scotland : —ITe/d  (affirming  the 
decision  of  the  Exchequer  Division),  that  the  cause  of  action 
arose  in  Ireland,  and  tliat  the  order  to  substitute  service  of 
the  writ  was  rightly  made.      Hill  r.  Frazer 

CO.  A.  XII.  M.  101 

38. Substitution — Writ   of  summons — Company   having 

its  registered  office  in  England,  but  having  an  office  and 
carrying  on  business  in  Ireland — Companies*  Act,  1862 — O. 
XI.,  r.  1.]  A  limited  liability  company  had  their  registered 
offioe  in  England,  but  carried  on  business  in  Ireland,  and  had 
an  office  in  Dublin : — Held,  that  service  of  a  writ  of  summoun, 
in  an  action  for  breach  of  a  contract  entered  into  in  England, 
might  be  effected  by  substituting  service  on  the  manager  of 
the  Dublin  office,  and  by  sending  a  copy  of  the  writ  in  a 
registered  letter  to  the  registered  office  of  the  comxHiny  in 
England.      Crawford  v.  Wright  and  Butler 

[E.  D.  XXVII.  76 

39. Substitution — Writ  of  summons— Defendant  out  of 

the  jurisdiction — Jurisdiction  of  Jtecorder^Amount  of  claim — 
Medical  fees— Rules,  June,  1891,  O.  IX.,  r.  5—0.  XI.,  rr.  1, 
2.]  The  Court  of  Appeal  affirmed,  as  being  within  the  discre- 
tion of  the  Court,  an  order  of  a  Judge  of  the  Queen's  Bench 
Division  refusing  to  grant  a  motion  for  substitution  of  sen-ice 
the  defendant  being  out  the  jurisdiction,  where  the  claim  was 
one  properly  to  be  dealt  with  by  the  Recorder.  Smith  v, 
Lipton  ....  c.  A^  XXVI.  91 1  ^ 


Digitized  by 


,v 


m) 


DIGEST  OF  CASES. 


(  600  ) 


PBAOTIOB  (Sinoa  the  Judicature  Aote)-8BB VICE- eon. 

40. Substitution — Writ  of  mmmons — Defendant  out  of 

the  jurisdiction— Affent—EuleSf  June,  1891,  O,  LXVII.^  r.  7— 
"  or  otherwise*^  In  an  action  to  recover  money  due  to  the  Grand 
Jury  l^  a  oess  collector,  the  defendant,  who  waa  tenant  of  a 
farm,  house,  and  garden  in  Donegal,  left  the  country,  hia  where- 
abouta  being  unknown.  After  his  departure  the  farm  was 
managed  by  his  wife,  who  lived  in  the  house.  On  her  sub- 
sequently leaving  the  country  it  was  managed  by  the  de- 
fendant's brother-in-law,  H.,  whd  i)aid  the  rent  and  obtained 
receipts  from  the  agent  in  the  name  of  the  defendant: — Heldy 
that  service  should  be  substituted  by  serving  the  \*Tit  on  H. 
personally.    Grovb  v.  Botlb  -  B.  D.  XXVI.  22 

41. Substitution — Writ  of  summons — Defendant  resident 

in  Scotland — Agency  vfithin  the  jurisdiction — Cause  of  action, 
where  arising — Policy  of  assurance  executed  in  Edinburgh — 
Proposal  signed  in  Dublin — Action  for  payment — 0.  X.,  r.  1.] 
The  defendants,  an  incorporated  British  Company,  resided  in 
Scotland,  but  had  an  agent  in  Dublin  for  the  purpose  of  re- 
ceiving lyroposals  for  life  insurance,  and  of  receiving  and 
transmitting  to  them  premiums  paid  on  policies,  while  he, 
also,  in  some  cases,  received  from  them  money  for  the  settle- 
nrent  of  claims  arising  under  policies  and  applied  it  as  directed. 
H.  signed  a  proposal  (which  was  to  form  ixirt  of  the  contract) 
for  a  policy  in  the  office  of  the  agent  in  Dublin,  and  paid  the 
first  year's  premium  in  Dublin.  The  policy  was  subsequently 
signed  and  sealed  in  Edinburgh,  but  was  delivered  to  H.  in 
Dublin.  The  amount  of  the  ix>licy  was  thereby  made  payable 
out  of  the  funds  and  property  of  the  company,  who  had  no 
property  of  any  kind  in  Ireland.  H.  died  in  Dublin^  and  his 
personal  representative  having  brought  an  action  there  to 
recover  the  amount  of  the  polipy :  — Heldf  that  the  plaintiff 
was  entitled  to  an  order  for  service  of  the  writ  of  summons 
njxxi  the  defendants  through  the  medium  of  a  registered  letter, 
and  by  serving  their  Dublin  agent.  Haybs  v.  Accident 
Insurance  Association         -         -         Q.  B.  D.  XII.  71 

42. Substitution— Writ  of  summons— Leave  lo  issue  imt— 

Leave  to  serve— Defendant  out  of  the  jurisdiction — Judicature 
Act,  1877,  s.  33,  sehed.  r.  10-a  J.,  r.  l—O.  IX.— 0,  X.]  Tlie 
Court  of  Queen's  Bench  did  not  consider  it  necessary  to 
obtain  leave  to  issue  writs,  where  it  was  intended  to  substitute 
service  on  agents  resident  within  the  jurisdiction;  it  would 
be  otherwise  if  it  was  intended  to  serve  personally  a  defendant 
out  of  the  jurisdiction.  The  indorsement  on  the  writ  of  the 
time  limited  for  the  defendant  to  appear  is  not  necessary. 
Wbioht  v.  Dbapebs*  Company  ;  Hurley  v,  Lbeican 

[Q.  B.  D.  XII.  M.  68 

43. Substitution — Writ  of  summon*— Leave  to  issue  and 

serve—Substitution  of  service— 0.  J.,  r.  Z—0,  X.,  r,  3.]  The 
Exchequer  Division  refused  to  give  leave  to  substitute 
service  of  a  writ  of  summons  issued  without  leave ;  and  the 
Common  Pleas  Division  gave  leave.  Dowlino  r.  Midland 
Railway  Company       -       B.  D.  ajad  C.  P.  D.  XII.  M.  297 

44. Substitution— Writ  of  summons— One  motion  in  dif- 
ferent actions — AMdaviLl  Leave  to  substitute  service  of  writs 
was  given  in  one  motion,  grounded  on  one  affidavit,  where 
there  were  several  similar  actions ;  the  affidavit  to  be  stamped 
for  each,  and  separate  order  to  be  made.    IIabb  v.  Andebson 

[Vac.  J.  XV.  M.  195 

46. Substitution — Writ  of  summons  —  Personal  service 

attended  toith  danger— AMdavit.']  On  application  for  substitu- 
tion of  service  on  the  ground  of  personal  service  being 
attended  with  danger,  there  must  be  stated  in  the  affidavit 
established  facts,  as  contra-distinguished  from  general  state- 
ments, which  will  satisfy  the  Judge  that  the  attempt  to 
effect  personal  service  would  he  attended  with  danger. 
Anon.  ;  Babnbs  v.  Lawbencb  ;  Boubke  r.  Connolly 

[C.  P.  D.  XV.  M.  323,  324 

46. Substitution — Writ  of  summons — Hulcs,  JunCy  1891, 

O.  IX.,  r.  5—^.  XJ.,  rr.  1,  2—0.  LXYII,  r.  1—0.  X.,  r.  1— 
Proper  persons  for  substitution  of  service — C.  L.  P.  Act,  1853, 
t,  34 — Judicature  Act,  s,  33— £i5fZ.]  Where  a  writ  in  the 
ordinary  form  was  issued  without  leave  of  the  Court  in  an 
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action  for  libel  against  a  newspaper  company  not  within  the 
jurisdiction,  and  the  plaintiff  obtained  an  order  for  subBtitu- 
tion  of  Fervice  upon  a  news-vendor  within  the  jurisdiction :~ 
Held,  that  (in  cases  where  the  defendant  is  outside  tbe 
jurisdiction)  O.  XL,  r.  2,  governs  and  limits  O.  XI.,  r.  5; 
that  service  out  of  the  jurisdiction  is  permissible  only  in 
the  cases  mentioned  in  O.  XI.,  r.  1;  and  that  substituted 
service  (where  the  defendant  is  without  the  jurisdiction)  is 
only  permissible  where  personal  service  outside  of  the  juru- 
diction  is  legally  possible.  An  action  for  libel  cannot  noir 
be  instituted  in  Ireland  against  a  person  not  within  and  not 
domiciled  within  the  jurisdiction.  0*Connob  r.  Stab  Nbws- 
PAFEB  Company     -  -  O.  B.  D.  XXV.  74 

47. Substitution— Writ  of  summons— Service  on  de- 
fendant's mother— Absence  of  three  attempts  to  effect  personal 
service."]  Where,  owing  to  the  disturbed  state  of  the  county, 
a  writ  was  unable  to  be  served  on  the  defendants,  and  only  two 
attempts  were  made  to  serve  it,  which  was  effected  by  senrinj; 
the  defendant's  mother,  the  Court  held  the  service  good. 
HODSON  V.  Hanley  -  -       C.  P.  D.  XV.  M.  888 

48. Substitution — Writ  of  summons — Agent— Solieitor  for 

owner  of  estate  paying  charge  thereon  to  defendant  out  of 
jurisdiction — Collusion — C.  L.  P.  Act,  1853,  see.  34 — Appeal— 
Matters  in  discretion  of  Court — Interlocutory  order  in  action 
commenced  prior  to  Judicature  Act — 0.,  Jan.  3,  1878— /iwfiVo- 
ture  Act,  ss.  24,  25,  sched.  Rule  35 — Supplemental  aMdavits— 
Costs.]  Before  the  coming  into  operation  of  the  Judicature 
Act,  an  action  was  commenced,  and  a  conditional  order  for 
siibstitution  of  service  of  the  summons  and  plaint  obtained, 
which,  after  the  coming  into  operation  of  that  Act,  was  made 
absolute,  directing  service  to  be  had,  under  the  C.  L.  P.  Act 
1853,  sec  34,  on  an  alleged  agent  of  the  defendant,  who  resided 
out  of  the  jurisdiction.  The  alleged  agent  api>ealed,  and  by  a 
supplemental  affidavit  sworn  for  the  purpose  of  the  appeal 
motion,  established,  for  the  first  time,  Uiat  though  he  received 
the  rents  of  an  estate  on  which  the  defendant's  jointure  was 
charged,  from  the  land-agent  who  collected  tliem,  and 
transmitted  to  the  defendant  the  amount  of  her  jointure,  by 
quarterly  payments  out  of  the  rents,  he  merely  did  so  a« 
solicitor  for  the  owners  of  the  estate,  and  in  order  to  enable 
him,  after  payment  of  that  jiaramount  charge,  to  divide  and 
distribute  the  residue  among  various  persons,  beneficially 
interested  therein,  in  proportions  to  be  duly  adjusted,  for 
which  purpose  he  had  been  apjwinted  by  the  owners  of  the 
estate  only: — Held,  that  though  substitution  of  service  on  an 
agent,  under  the  C.  L.  P.  Act,  1853,  sec.  34,  is  a  discretionar}' 
matter,  and  though  the  conditional  order  was  made  before  the 
coming  into  operation  of  the  Judicature  Act^  an  ^ypeal  lay 
from  the  subsequent  order,  making  it  absolute ;  that  the  order 
of  the  Court  below  should  be  reversed,  on  the  ground  that  the 
appellant  was  not  an  agent  of  the  defendant  under  the  C.  L.  P. 
Act«  1853,  sec.  34,  and  that  no  costs  of  the  appeal  should  be 
given,  as  the  reversal  was  caused  by  material  information, 
supplied  by  the  appellant  subsequent  to  the  order  appealed 
from,  and  making  a  substantially  new  case  on  his  behalf. 
SwANZY  v.  Southwell 

[C.  P.  D.  XII.  14;   C.  A.  XII.  W 

49. Substitution — Writ    of    summons — Minor.]   Service 

of  a  writ  on  a  minor  defendant  cannot  be  substituted,  but 
must  be  effected  iiersonally.  (By  Johnson,  J.)  OOOK  r. 
DblandbS        -  -  Vao.  J.  XXIV.  If.  69S 

50. Substitutions-Writ  of  summons^-Leave  to  issue  writ 

— Leave  to  serve  it— Judicature  Act,  1877,  t.  SS—0.  I.,  r.  3— 
O.  IX — 0.  X.]  In  every  case  where  it  is  intended  either  to 
serve  the  defendant  resident  out  of  the  jurisdiction  personally, 
or  by  substituting  service  on  an  agent  within  it,  it  is 
necessary  first  to  make  an  application  for  leave  to  issue  the 
writ,  and  ;ifterwards,  for  leave  to  serve  it.    Cablislb  v.  Lan- 

CASHIBE  AND  YOBKSHIBE  RAILWAY  CO.  *,   FaHY  V.  OoLA  HiLlS 

Silveb  AND  Lead  Mining  Company  -  B.  D.  XII.  M.  48 
Beecheb  r.  Collins      -  -         C.  P.  D.  XII.  .V.  48 

61. Substitution — Wife   as   agenL]    The  defendant,   in 

I    April  last,  had  emigrated  to. the, United  States,  and  before 
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doinff  80  had,  in  March,  mortgaged  hie  farm  to  hia  wife's 
father  for  £300,  The  mortgage  was  produced.  His  wife 
remained  living  on  and  working  the  farm.  She  stated  Bhe 
was  not  aware  of  her  husband's  address,  and  was  not  in  a 
'  position  to  communicate  with  him:  the  Court  confirmed  a 
cooditional  order  to  substitute  service  of  a  writ  on  the  de- 
fendant's wife,  holding  that  the  fact  of  her  working  the  farm 
constituted  agency.    Real  &  Hates  r.  Ryan 

CQ.  B.  D.  XXVII.  3f.  622 

52. Writ  of  summons — Mistake — Indorsement  of  service 

—0.  VIII. f  rr.  2,  5.]  "Where  the  original  writ  of  summons 
was  served  on  the  defendant  by  the  process-server,  by  a 
mistake,  in  the  place  of  the  copy  thereof: — Held,  that  the 
officer  of  the  Court  was  at  liberty,  in  marking  judgment,  to 
dispense  with  the  i>roduction  of  the  original  writ. 
Adams  r.  Fltnn      -  -  -  B.  P.  XXIV.  36 

63. Writ  of  summons — One  motion  in  different  actions 

by  the  same  plaintiff — AMdavit.^  A  motion,  in  several  actions 
to  recover  bind  for  nou-payment  of  rent  by  the  same  plain- 
tiff asainst  different  defendants,  that  the  service  made  of 
the  writs  of  summons  should  be  deemed  good,  may  be 
grounded,  where  the  facts  are  alike  in  all,  on  a  single  affi- 
davit, entitled  in  each  action  separately  and  stamped  for 
each,  and  a  single  order  may  be  made  thereupon.  Cochbanb  r. 
M'Ellanbt  •  .  Q.  B.  D.  XV.  46 

Obkxet  r.   Shanahan         -         Q.  B.  D.  XV.  46;   note 

64. O.  LXIV,j  r.  9—Lonff   Vacation.]    A  pleading  or 

noticj  served  on  the  Ist  August  after  2  o'clock  if  a  Saturday,  or 
after  5  o'clock  if  any  other  day,  will  be  deemed  to  be  duly  done 
on  the  first  day  (16th  October)  of  the  following  sittings,  and 
not  to  have  been  served  during  the  Long  Vacation.  Clsart 
V.  Eaosr        ....  -       E.  D.  XXVII.  9 

• Action  for  recovery  of  land  on  non-])aymen,t  of  rent. 

[XIV.    61 
See   PKAcncB— Wbit  07   Summons.    11. 

Affidavit  of— Death  of  Process  Ser\'€r    -    XIII.  M.  374 

Sec  Pbactice— "Wbit  of  Summons.    10. 

Notice  of  motion  for  Attachment. 

See  Practicb— Attachment.    1,  2. 

Out   of   the  jurisdiction  —  Originating  aummons    under 


Vendor  and  Purchaser  Act,  1874- 
See  Vendob  and  Pubohasbb  Act,  1874. 

-  Personal  service — ^Affidavit  of       - 

See  Pbacticb— Wbit  op  Summons.    9. 

-  Subetitation—Statement  of  chiim 

See  Pbacticb— Claim.    8. 
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PBACTICB— STATING  PBOCEEDIHGS. 

!• Companies  Act,  1862,  s.  QS^-Judicaiure  Act,  1877,  s.  27 

(5).]  A  motion  ex  parte  was  granted  staying  proceedings 
against  a  company  pending  an  application  to  the  Court  to 
wind  up  the  company.    Andbbson  v.  Cabbick  Gas  Co. 

[a  B.  D.  XXVII.  18 

2. Contemporaneous  actions  against  principal  and  surely 

— Consolidationr-0.  L.,  r.  6.]  The  defendants  in  the  first  of 
these  actions  were  sureties  for  the  defendant  in  the  second. 
On  the  same  day  the  principal  debtor  and  the  sureties  were 
served  with  writs  for  the  same  sum.  On  the  amount  for 
which  the  defendants  in  the  first  action  were  liable  being 
lodged  in  Court  by  the  defendants  in  the  second  action 
it  was  ordered,  without  the  defendants  in  the  first  action 
swearing  that  they  had  a  good  defence,  that  the  first  action  be 
stayed,  and  that  the  writ  in  the  seoond  action  be  amended  liy 
adding  the  defendants  in  the  first  action  as  parties.    Newbt 

FOUNDBT  Co.  r.  DOUGHEBTT.     SaME  V.  LaFFEBTT 

[S.  D.  XII.  74 
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3. "Non-suit — Staying  proceedings  in   second  action  for 

same  cause— 0.  XL,,  r.  6.]  A  non-suit  under  O.  XL.,  r. 
6,  is  the  same  in  effect  as  a  judgment  for  the  defendant, 
and  if  a  seoond  action  is  begun  for  the  same  cause,  the  non- 
suit in  the  first  action  should  be  pleaded  in  estoppel.  The 
old  rule,  followed  in  Hoare  v.  Dickson  (18  L.  J.  C.  P.  168), 
that  proceedings  will  be  stayed  until  the  costs  of  the  pre- 
vious action  are  paid,  if  the  causes  of  action  are  substan- 
tially the  same,  only  applies  now  in  actions  to  recover  land 
on  title,  where  the  plaintiff  can  bring  a  fresh  action  on  a 
new  title,  notwithstanding  judgment  against  him.  Btwateb 
V.   Dunne  -         B.  D.   XVII.   16 

4. On  writ  of  summons — Petition  in  County  Court  con- 
cerning same  cause  of  action — 40  &  41  Vic,  e.  56,  s.  33 — Judi- 
cature Act,  s.  27  (5.)]  Proceedings  on  writ  of  summons  were 
stayed,  when  a  petition  under  Trustee  Belief  Act  and  County 
Courts  and  Officers  Act,  1877,  concerning  same  cause  of 
action  awaiting  hearing  in  County  Court  Dohebtt  r.  Gloveb 

[C.  P.   D.  XIII.  98 

6. Second  action  between  same  parties  and  for  same  cause 

of  action^Costs.]  An  action  will  be  stayed  where  a  prior 
action  between  same  ixirties  and  for  same  cause  of  action  is 
pending  unless  the  costs  of  the  first  action  are,  paid  within  time 
limited  by  the  order.  The  costs  of  the  application  to  stay 
the  seoond  aotion  will  not  generally  be  given  to  the  applicant 
unless  befc«e  institution  of  the  motion  he  has  applied  out  of 
Court  for  the  costs  of  the  first  aotion.    Pohlmann  v.  Quibke 

[a.  B.  D.  XXVI.  lU 

e. Severed  actions  listed  against  sams  defendants — Ver- 
dict in  two  for  defendants,]  Wbere  there  had  been  seven 
actions  listed  for  hearing  at  the  suit  of  different  plaintiffs 
against  the  same  defendants,  and  all  arising  out  of  the  same 
state  of  facts,  and  two  of  these  had  been  determined  in  favour 
of  the  defendants;  an  order  was  made  to  stay  the  hearing  of 
the  remaining  five  actions  until  a  new  trial  motion  in  one 
of  the  cases  already  decided  should  be  determined  in  favour 
of  the  plaintiff,  or  until  further  order.  (By  O'Brien,  J.) 
O'Mailbt  V,  Steele  -     H.  P.  XXVI.  127 

7. TiU  costs  of  former  action  paid — Action  against  builder 

and  contractor  for  same  cause  as  in  former  action  against  his 
employers,]  The  Court  will  not  stay  proceedings  till  the  costs 
of  a  former  aotion,  involving  the  same  question,  have  been 
paid,  where  the  present  defendant  was  not  a  party  to  the 
former  action.      Rtan  v,  Adams         -         E.  D.  XV.  21 

Against  Justice  of  the  Peace         -  -         XIV.  94 

See  Justices— JuBisDiCTioN.    7. 

Pending  in  another  Court   -  -  -         XIII.  74 

See  Pbaoiicb— Injunction.    6. 

PBACTICE— STBIKING  OUT    PLEADINGS. 

1. Defence.]    A   statement  of  defence  which  disclosed 

no  reasonable  defence  to  an  action  was  set  aside  with  costs. 
BuBTON  V,  Eastwood     -  -    E.  D.  XXVII.  20  note 

2. Defence — Counter-claim --Judicature   Act,   sch.  rr, 

22,  23— G^.  0.  XVIII.,  r.  4.]  By  way  of  defence  to  a  claim, 
brought  by  the  executrix  of  a  testator  against  the  defendant, 
as  a  legatee  in  a  suit  for  the  administration  of  the  estate,  it 
was  stated  that  *'the  defendant  occupied  a  house  and  lands 
of  the  testator's  in  which  the  defendant  had  a  large  quantity 
of  household  furniture  which  was  his  own  exclusive  property, 
but  which,  during  the  absence  of  the  defendant,  the  testator 
moved  to  his  own  residence.  There  was  also  a  quantity  of 
jewellery  and  books,  and  other  matters  of  the  like  nature  of 
the  value  of  about  £60  *'  at  the  testator *s  residence  "  at  the 
time  of  his  death.  Some  of  the  said  furniture,  jewellery,  and 
books  of  the  defendant  have  been  sold  since  testator's  death, 
but  no  part  of  the  produce  thereof  has  been  paid  to  the  defen- 
dant, and  he  accordingly  claims  a  return  of  such  of  the  articles 
aforesaid  as  Iiave  not  yet  been  sold,  and  the  value  of  those 
which  have  been  sold  " :  —Held,  that  this  was  neither  a  state- 
ment of  defence  nor  a  counter-claim,  and  that  Jt^ioidd  be 
struck  out^     Robins  r.  M*Donnell  _    -^  _     _ 
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PBAOTIOB   (Since  the   Judicature   Acts)  -  8TBIKING 

OUT  PI,BADINQS-eoiU<nu«/. 
3. Embarrassing — Irrelevant  allegations — Matters  of  evi- 
dence—Judicature Act,  scK  rr.  23,  2&— 0.  XVIII.,  r.  16.] 
In  an  action  to  renover  damages  for  the  detention  of  the 
plaintiff's  goods,  and  wrongfully  refusing  to  give  certificates 
or  warrants  for  delivery  of  goods  warehoused  with  the  defen- 
dant«  since  the  passing  of  the  Dublin  Port  and  Docks  Act, 
1860  (32  and  33  Vic,  a  100),  the  statement  of  daim  began 
by  a  lengthy  recital  of  the  several  sections  of  the  statute  im- 
posing on  the  defendants  the  duty  of  delivering  such  certifi- 
cates or  warrants  in  respect  of  goods  warehoused  thereunder, 
subject  to  certain  provisions  as  to  liens  in  respect  of  various 
specified  liabilities ;  it  then  introduced  a  description,  like  an 
advertisement,  of  the  plaintiff's  firm,  their  trade,  connections, 
and  reputation,  and  after  detailing  at  much  length  the  facts 
in  reference  to  the  detention  of  the  goods  (which  weie  not 
expressly  stated  to  have  been  delivered  to,  or  demanded  from, 
the  defendants),  and  refusal  to  give  the  certificates  or  war- 
rants, with  a  view  to  showing  that  a  lien  had  been  set  up  by 
the  defendants  without  a  foundation  in  law,  in  respect  of  claims 
wliich  had  no  foundation  in  fact,  it  alleged  that  the  defen- 
dants' book-keeping  and  accounting  departments  liad  been 
for  many  years  thoroughly  disorganised,  and  that  no  proper 
accounts  had  been  kept  there  for  many  years,  and  that  they 
furnished  accounts  which  were  not  due,  but  without  dis- 
closing as  to  same  any  relevancy  to  the  particular  transaction 
out  of  which  the  action  arose: — Held,  that  the  statement  of 
claim  was  indefinite,  embarrassing,  and  calculated  to  .delay 
the  fair  trial  of  the  action,  and  that  same  should  be  set  aside. 
CoTLE  V.  Dublin  Port  and  Docks  Boabd 

[G.  P.  D.  XIII.  9 
4. Embarrassing  reply — Inconsistent — Raising  a  dif- 
ferent ground  of  claim— 0,  XVIII,,  r.  12.]  The  statement  of 
claim  in  an  action  for  recovery  of  land  alleged  a  title  to  the 
premises  sought  to  be  recovered  in  the  plaintiff  under  a 
demise  of  the  15th  Nov.,  1864.  The  statement  of  defence 
alleged  that  this  demise  had  been  surrendered.  In  the  6th 
and  7th  x>aragraphs  of  his  reply,  the  plaintiff  alleged  a  title 
in  himself  as  representing  the  lessor  in  a  lease  of  the  29th 
June,  1875.  On  motion  by  the  defendant: — Held,  that  the 
plaintiff's  reply  should  be  set  aside,  as  having  made  a  case 
wholly  different  from  that  made  by  the  statement  of  claim. 
Hall  V.  Eve  {^  Ch.  Div.,  341)  distinguished.  O'Fabrell 
17.   Stkphenson  -  -  -  E.  D.  XII.  81 

[This  was  affirmed  on  appeal.      4  L.  R.  Ir.  715.] 

6. General  denial  of  allegations  in  statement  of  claim — 

Conditions  precedent — **  Puffer  *^— Judicature  Act,  seh.  rr. 
23,  25-0.  XVIII.,  rr,  10, 14,  19— App,  C,  Forms  11,  14,  19.] 
To  a  statement  of  claim  alleging  that  the  defendant  had 
purchased  certain  premises  at  a  sale  by  auction,  the  defendant 
delivered  a  statement  of  defence,  the  1st  paragraph  of  which 
was:  "The  defendant  denies  all  and  every  the  allegations 
in  the  several  paragraphs  of  the  statement  of  claim  respectively 
contained": — Held,  tliat  this  paragraph  amounted  to  the 
general  issue,  and  was  therefore  inadmissible.  The  2nd  para- 
graph of  the  statement  of  defence  alleged  that  the  auction 
was  not  bond  fide,  because  several  biddings  were  made  by 
a  "puffer": — Held,  that  though  the  word  puffer  had  received 
a  statutory  meaning  by  section  3  of  30  &  31  Vic,  c.  48,  the 
meaning  there  given  was  only  for  the  purposes  of  that 
statute;  that  there  was  nothing  to  show  that  the  word  was 
employed  in  this  sense  in  the  statement  of  defence,  and,  con- 
sequently, that  it  was  ambiguous  and  that  the  paragraph  con- 
taining it  should  be  struck  out.  Scmble,  that  a  general 
averment  of  the  performance  of  conditions  precedent,  as 
before  the  Judicature  Act,  is  still  legitimate.  Jones  r. 
QriNN  -  -  -  -  B.  D.  XIII.  16 

6. Embarrassing — Numbering    of    separate    defences — 

Paragraphs,  whether  to  be  taken  separately  or  as  one  defence — 
Judicature  Act,  sch,  r.  25—0.  XVIII,,  r.  Z—0.  XXVII., 
r,  2.]  Where  a  statement  of  defence  consisted  of  three  para- 
graphs numbered  consecutively,  and  it  was  doubtful  whether 
the  three  paragraphs  constituted  three  separate  defences  or 
a  single  defence,  an  application  was  made  to  set  aside  the 
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statement  of  defence  as  embarrassing,  inasmuch  as  the  plain- 
tiff could  not  with  safety  either  demur  to  one  paragraph,  if 
the  three  paragraphs  constituted  a  single  defence,  or  join 
issue  on  the  whole  defence,  if  the  paragraphs  were  to  be 
construed  as  constituting  three  separate  defences;  but  on 
counsel  for  the  defendant  alleging  that  the  three  paragraphs 
constituted  but  a  single  defence,  a  note  to  that  effect  was 
directed  to  be  inserted  in  the  order,  and  the  Court  made  no 
rule  on  the  motion.     Henbt  v.  Henbt  E.  D.  XII.  84 


-Counter-claim  -  -  . 

See  Practice— CouNTBB-GLAnc. 
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PBACTICB— THIBD   PARTIES. 

1 Costs  of—0.  XV.,  rr.  18,  21— Judicature  Aety  s.  53.] 

A  person  on  whom  the  defendant  had  served  notice  under 
O.  XY. ,  r.  18,  obtained  liberty  to  defend  the  action  as  to  certain 
causes  of  action  in  tort,  and  the  question  of  his  costs  was 
reserved.  The  jury  having  found  for  the  defendant  on  all  theee 
causes  of  action,  and  the  Judge  who  tried  the  case  being  of 
opinion  that  no  witnesses  were  called  for  the  defence  unneces- 
sarily '.—Held,  tliat  the  defendant  should  pay  all  costs  proiierly 
incurred  by  the  notice  party;  and  that  in  ascertaining  the 
defendant's  costs  of  the  same  causes  of  action  to  be  paid  by  the 
plaintiff,  the  witnesses  called  by  the  notice  i»rty  should  be 
taken  to  be  witnesses  for  the  defendant.    Bbukkeb  v.  North 

[E.  D.  XV.  lO 

2. Directions  as  to  mode  of  trial — Refusal  of  Court  to 

settle  issue — Discharge  of  third  party — O.  XV.,  rr.  18,  21.] 
The  lessors  on  the  termination  of  a  lease  sued  the  lessee  for 
breach  of  the  covenant  to  deliver  up  the  premises  in  proper 
repair.  The  defendants,  under  O.  XY.,  rr.  18,  brought  in  as 
a  third  party  the  representative  of  a  person  to  whom  the  lease 
had  been  assigned.  It  appeared  that  the  buildings  originally 
erected  by  the  lessee  were  of  an  unsubstantial  nature,  and  that 
this  was  the  chief  cause  of  their  being  out  of  repair  on  the 
termination  of  the  lease.  On  a  motion  under  O.  XY.,  r.  21, 
to  settle  the  issue  between  the  parties: — Held,  that  the  third 
parties  were  improperly  brought  into  the  action,  and  that  the 
Court  should  now,  by  refusing  to  give  directions  as  to  the  mode 
of  trial,  discharge  them,  the  question  being  different  as  between 
them  and  the  defendant,  and  between  the  plaintiff  and  the 
defendant  In  order  that  third  parties  should  be  pmperlj 
brought  in  under  O.  XY.,  it  is  not  necessary  that  they  should 
be  interested  in  all  the  questions  in  the  action ;  but  there  must 
be  some  one  question  arising  between  them  and  the  defendants, 
which  is  substantially  identical  with  that  at  issue  between  the 
defendants  and  the  plaintiffs ;  and  where  this  is  not  the  case, 
the  Court  can,  by  refusing  to  settle  the  issues,  discharge  the 
third  parties.    Watebfobd  Tubkish  Bath  Co.  r.  Babtbb 

[E.  D.  XVII.  ei 

3. Form  of  order— 0.  XV.,  r.  21.]    The  form  of  the 

order  for  the  addition  of  a  third  party  given.  M*Swent  r. 
Watebfobd  and  Limebick  Railway  Co.    Vac.  J.  XVII.  94 

4. Notice — Application  for—Service — Rules,  June,  1891, 

0.  XVI.,  r.  49.1  In  the  Common  Law  Divisions  an  application 
by  the  defendant  for  a  third  party  notice  pursuant  to  O.  XYI., 
r.  49,  should  be  made  ex  parte.    Ulstbb  Steaicship  Co.  r. 

WOBKMAN,  ClABKE  AND  Co.  -  Q.  B.  D.  XXVI.  HI 

5. 0.  XV.,  rr.  18,  21— Form  of  order.]    In  an  action 

of  quare  elausum  fregit  and  conversion  of  goods,  the  defen- 
dants claimed  indemnity  from  a  third  person  on  the  ground 
tliat  they  had  done  the  acts  complained  of  at  the  invitation  of 
that  person,  and  on  her  representation  that  the  lands  and  goods 
were  her*s.  The  Court  allowed  the  third  person  to  defend  the 
action ;  compelled  the  defendants  to  admit  on  the  record  the 
doing  of  the  acts ;  and  directed  the  defence  to  be  amended  hf 
alleging  title  in  the  third  person.      Boyd  v.  Doolet 

[E.  D.  XV.  4 

e. W?ten  leave  to  bring  in  vill  not  be  given — 0.  XF/., 

r.  53.]  Where  a  defendant  has  a  remedy  over  against  a  third 
party,  of  the  same  nature,  arising  from 
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rhere  the  third  party's  defence  will  be  the  same  as  that 
between  plaintiff  and  defendant,  leave  may  be  given  to  bring 
in  such  third  party ;  but  where  the  inoonvenienoe  of  such  a 
course  is  sufficient  to  counterbalance  the  advantage,  the  Court, 
in  the  exercise  of  its  discretion,  will  dismiss  such  third 
party.  Waterford  Turkhk  Bath  Co.  v.  Barter  (XVII.  61) 
approved  and  followed.    Grbvillb  r.  Hates 

[B.D.  XZVII.  128 

PBACTICB^TIME. 

1. Extention—Applieation     for— Notice.^     Applications 

to  extend  time  to  plead  must  be  on  notice.  Fbrouson  v. 
Tagoabt  a.  B.  D.  XXVII.  134 

2. Extention—To   deliver  defence— Joinder    of  claims 

aisignable  to  Chancery  and  Queen* s  Bench  IHvisioM—O.  XXI.y 
r.  1—0.  LVII.,  r.  6.]  An  extension  of  a  week  was  added  to 
the  time  limited  for  delivering  a  defence,  where  through  the 
joinder  of  claims  assignable  to  the  Chancery  and  Queen's 
Bench  Divisions,  the  facte  were  complex.      Allbtn  v.  Allbyn 

[Q.  B.  D.  XII.  M.  88 

3. Extension  of— To  appear — Summary  Procedure  on 

Bills  of  Exchange  Act — Action  in  another  Division— 0.  LVII.y 
r.  tk\  The  Queen's  Bench  Division  granted  an  extension  of 
time  to  move  for  leave  to  appear,  there  being  no  Judge  sitting 
for  the  Common  Pleas  Division;  and  dbected  that  notice 
should  be  served  forthwith,  and  that  pending  the  motion 
no  judgment  should  be  marked.    Clohesst  v.  Clohesst 

[Q.  B.  D.  XII.  M,  88 

4. Extension    of  —  For    entering    action    for    trial  — 

0,  XXXV.y  rr,  11,  15—0.  LVIL,  r.  6.3  When  the  practice 
under  the  Judicature  Act  was  new,  the  Court  granted  an 
extension  of  time  to  enter  the  action  for  trial  under  O.  LVII., 
r.  6.    Maxwell  r.  Bbtebs  -  [B.  D.  XII.  M.  49 

6. Extension  of — Entering  appearance — Action  for  re- 
covery of  land — O.  XII.,  r,  8.]  A  motion  ex  parte  for  the 
extension  of  time  to  enter  an  apiiearance  in  an  action  to 
recover  land,  where  it  ai)i)eared  that  the  delay  occurred 
through  negotiations  taking  place,  was  refused ;  the  defendant, 
however,  to  apply  on  summons,  a  stay  to  be  put  meanwhile 
on  the  plaintiff's  power  to  mark  judgment  by  default.  Cut- 
TiFOBD  r.  Ellis         -  -  [^.  B.  D.  XIII.  M,  89 

6. Extension  of— Delivery  of  statement  of  claim — Varying 

order  of  Courtr—0.  LVII.,  r.  6.]  In  an  action  to  recover 
£5  19s.  for  tithe-rent,  in  which  an  order  had  been  made 
that  a  statement  of  claim  be  delivered  on  the  24-th  February, 
or  in  defaiilt  that  the  action  stand  dismissed  with  costs, 
the  plaintiff,  through  inadvertence,  omitted  to  deliver  the 
Rtatement  of  claim  upcm  the  day  named  in  the  order, 
but  delivered  it  the  following  day.  Upon  a  motion  to 
vary  the  order,  by  ordering  that  the  time  for  delivery  of  the 
statement  of  daim  be  held  to  have  been  extended  to  the 
25th  of  February: — Held,  that  the  motion  should  be  refused. 
CnrBCH  Tempobalitibs  Cokhissionbrs  v.  Moore 

[E.  D.  XIII.  124 

7. Long    VaecUion — Substitution    of   service — Time    for 

showing  eau*e.'\  When  a  certain  time  is  limited  for  showing 
cause  against  making  absolute  an  order  for  substitution  of 
service  of  a  writ  of  summons,  such  period  of  time  runs  during 
the  Long  Vacation.  (By  Palles,  C.B.)  Manning  v.  Hougm- 
Tox Vac.  J,  XXI.  43 

8. Motion    for   final   judgment— After   defence   Uledr-^ 

O.  XI  V,—Costs.'\  Where  a  defendant,  on  the  very  last  day  for 
so  doing,  files  a  merely  formal  defence,  and  the  plaintiff,  on 
the  same  day,  serves  a  notice  of  motion  for  final  judgment,  and 
the  defendant  does  not  file  any  affidavit  opposing  the  motion, 
the  Court  will  grant  the  motion  for  final  judgment,  but  will 
make  the  plaintiff  pay  i^e  defendant's  costs  of  filing  the 
defence.  Guabdiaks  of  Oughtbbabd  Union  v.  Blake- 
F08TKB  -         -         -  •  -  B.  D.  XXVII.  96 
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9. Notice  of  motion— Showing  cause  against   Master* s 

report— Power  of  Court  to  amend— AMdavii.]  The  Court  has 
power  to  extend  the  time  for  serving  notice  of  motion  to  show 
cause  against  a  report  of  the  Master,  notwithstanding  that  the 
time  is  specified  in  the  General  Orders  of  1854,  to  which  the 
rules  under  the  Judicature  Act  do  not  apply.  Where  the 
notice  was  served  in  the  proper  time,  but  for  10  days  after 
date: — Held,  that  this  was  substantially  the  same  as  if  it  had 
not  been  served  until  two  days  previous  to  the  time  fixed  for 
the  motion,  but  that  this,  being  an  irregularity  only,  and  not 
a  nullity,  the  Court  had  power  to  waive  it.  The  affidavits 
referred  to  in  a  notice  of  motion  cannot  be  used  on  the  motion 
if  filed  after  the  notice  is  served.      M'Caul  v.  Call  an 

[B.  D.  XVII.  45 

10. Sunday — Seven  days*  notice  of  production — 20  &  21 

Tic,  c.  79,  s.  70.]  A  notice  to  admit  a  copy  of  a  will,  served 
seven  days  before  the  trial,  was  held  good,  though  one  of  the^e 
days  was  Sunday.    Da  vies  v.  Davibs 

[a.  B.  D.  XIII.  M.  90 

Amendment  of  chief  clerk's  certificate  -       XXV.  6 

See  Pbacticb— Amendment.    1. 

Appeal. 

See  Pbacticb— Appeal.    2,  6,  11,  12. 

Appearance. 

See  Pbacticb— Appeabance.    1—3. 
Delivery  of  defence. 

See  Pbacticb- Defence.    3,  4,   12. 
Extension  of  for  filing  defence— Costa  XXVI.  116 

See  Pbacticb— Costs.    11. 
Setting  aside  defence  -  -  XVII.  M,  120 

See  Pbacticb— Depbnce.    6. 

PBACTICB— TBAKSFEB   OF  ACTION. 

!• Actions  in  different  Courts  respecting  the  same  subject 

matter.]  An  order  was  made  attaching  to  the  Vice-Chancellor's 
Court,  in  which  an  action  for  an  injunction  was  already  pending, 
a  petition  for  the  winding  up  of  the  company  (which  was 
already  in  that  Court),  and  an  action  in  the  Court  of  the 
Master  of  the  Rolls  by  tlie  Attorney-General,  at  the  relation 
of  Davis  against  the  company  and  the  Bray  Township  Com- 
missioners. He  Bbat  Paviuon  Co.  (By  Fitzgibbon,  L.J., 
for    Ball,  C.)         -  -         -         -         C.  XIII.  Jf.  236 

2» From   Chancery  Division — Action  for  goods  sold — 

Matter  of  account— Judicature  Act,  1877,  ss.  35,  36,  37  (2),  38 
—O.  L.y  r,  3.]  The  Court  refused  to  transfer  an  action,  whidi 
was  a  mere  matter  of  account,  from  the  Chancery  Division. 
Diveb  r.  Black         -         -         -         V.  C.  XII.  M,  133 

3. From   Civil   Bill   Court— Employers*  Liability  Act, 

1880.]  Unless  exceptional  or  complicated  circumstances  arise, 
an  action,  under  the  Employers'  Liability  Act,  1880,  com- 
menced in  the  Civil  Bill  Court  will  not  be  removed  into  the 
Superior  Court.      (By  Johnson,  J.)     M'Menahin  v.  M*Elwbb 

[Vac.  J.  XVII.  M.  646 

*• From   Civil   Bill   Court— Employers*  Liability  Act, 

1880,  ss.  3,  6—40  &  41  Vic.,  c.  56,  s.  57.]  Where  an  action 
has  been  brought  in  the  County  Court  under  the  Employers' 
Liability  Act,  1880,  and  is  required  to  be  removed  into  the 
High  Court  imder  sec.  6  (1),  an  application  may  be  mad© 
ex  parte  for  a  conditional  order  for  the  purpose  under  the 
County  Oflicers  and  Courts  Act,  1877,  s.  67.  While  the 
ciroumstanc©  that  more  than  £50  is  claimed  will  not  be  per 
se  a  ground  for  refusing  to  remove  the  action,  the  Exchequer 
Division,  in  accordance  with  its  analogous  practice  in  reference 
to  remitting  actions  to  the  County  (S)urt  under  the  C.  L.  P. 
A.  Act,  1870,  will  consider  the  case  "  fit  to  be  tried  "  in  the 
High  Court,  if  reasonably  satisfied  that  the  plaintiff  ought, 
should  he  succeed  at  all,  to  recover  a  large  sum,  more  than 
that  amount.    Maoeb  v.  Mabtin        -  -  r    ^    " 
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FBAOTIGB  (81noe  the  Judicature  Aoto)-TIlAir87EB 
OF  AOTlOTX-continmed. 

5. From  Civil  Bill  Courir^To  Chancery  Divisum—Suitt 

in  both  Courts  aiFeeting  the  same  premises — £z  parte  motion — 
40  &  41  Vie.f  e.  56  s.  35.]  Where  Buits  had  been  commenced 
in  the  County  Court  and  the  Court  of  the  Master  of  the 
Kolls  for  realisation  of  two  different  mortgages  affecting  the 
same  premises,  an  order  transferring  4he  suit  from  the 
County  Court  to  the  Master  of  the  Rolls  was  made  on  an 
ex  parte  motion.    Provincial  Bank  v.  Fulton 

[C.  XIII.  M.  373 

6. From  Exchequer  Division  to  Queen* s  Bench  Division 

— Consolidation— 0.  X.,  r.  3,  6.]  Where  an  action  was  brought 
in  the  Queen's  Bench  Division  to  recover  money  on  foot  of  a 
guarantee,  and  the  defendant  therein  brought  another  action, 
entirely  distinct  and  disconnected,  against  the  plaintiff  in  the 
former,  in  the  Exchequer  Division,  to  recover  damages  for 
breach  of  contract  and  negligence  in  reference  to  a  sale  by 
auction;  and  no  order  of  the  Exchequer  Division  for  the 
transfer  of  the  latter  action  having  been  obtained,  the  plaintiff 
in  the  former  moved  that  they  should  be  consolidated,  under 
O.  L.,  r.  b  I— Held,  that  there  was  no  power  to  transfer  the 
action  from  the  Exchequer  Division  on  the  motion,  and  that 
neither  were  the  actions  such  in  their  nature  as  ought  to  be 
couRolidated.    O'Gobman  v.  Habdino 

[Q.  B.  D.  XVIII.  93 

7. To  Chancery  Division— Action  for  rent — Counter- 
claim to  set  aside  lease — Judicature  Actf  s.  36  (5) — 0.  II.,  r.  3.] 
Where  a  plaintiff  claimed  for  rent  due  under  a  lease,  and  the 
defendant,  admitting  the  lease  and  the  rent  being  due,  counter- 
claimed  damages  for  non-performance  of  an  agreement,  and 
that  the  lease  should  be  set  aside,  on  the  application  of  the 
phiintiff  the  action  was  transferred  to  the  Chancery  Division. 
Wilson  v.  Connolly       -  -  -       B.  D.  XVI.  104 

8. To  Chancery  Division — Action  to  recover  land  on  title 

— Counter-claim  for  specific  performance — Judicature  Act, 
88.  35,  36,  37,  38 — O.  L,,  r.  3.]  The  Court  refused  a  motion 
to  transfer  to  the  Chancery  Division  an  action  to  recover  land  on 
the  title  in  which  the  defendant  pleaded  a  counter-claim  for 
specific  performance  of  a  lease  of  the  land.  Ranfublt  v. 
Dickson     -  -  -  -       Q.  B.  D.  XVI.  M,  106 

9. To  Chancery  Division — Ejectment  and  counter-claim 

for  specific  performance — JudiecUure  Act,  ss.  36,  37 — 0.  L.,  r, 
1-0.  XXXV,,  r,  Z-0,  XVIII.,  r.  18.]  Where,  to  an 
action  of  ejectment  on  the  title  a  counter-claim  was 
filed  by  the  defendant,  claiming  the  si)ecifio  performance  of 
a  contract  to  give  the  defendant  a  lease  of  the  lands ;  and  the 
defendant  moved  to  transfer  the  cause  to  the  Chancery  Division, 
on  the  ground  that  the  only  question  in  issue  was  one  of  specific 
performance,  which  by  sec.  30  of  the  Judicature  Act,  is  within 
the  exclusive  cognizance  of  that  Division : — Held,  that  the  ac- 
tion should  be  transferred  to  the  Chancery  Division,  HoUoicay 
V.  York  (2  Ex.  Div.,  333),  followed.  O.  XVIII.,  r.  18,  as  to 
the  particularity  with  which  letters  from  which  it  is  attempted 
to  deduce  a  contract  for  specific  performance,  should  be  stated 
in  pleadings  under  the  Judicature  Act,  discussed.  Siitth  r. 
Levinok      -  -  -  -  -  S.  D.  XII.  28 

10. To  Chancery  Division — Partnership  accounts — Judi- 
cature Act,  1877,  ss.  36  (5),  38 — 0,  L.,  r,  3.]  Upon  a  motion 
to  transfer  an  action  upon  x)artnerBhip  accounts  to  the  Chancery 
Division,  the  two  Judges  of  the  Coiurt  were  divided  in  opinion, 
and  the  junior  withdrawing  his  judgment,  the  action  was  not 
transferred.    Fat  r.  Bulfin       -        Q.  B.  D.  XII.  M.  294 

11. To    Civil  Bill  Court — Equity  side — Administration    \ 

summons — Residence  of  Parties — Costs  of  administration — 40 
&  41  Vic,  e.  56,  ss.  33,  40.]  The  Court,  in  an  administration 
summons,  when  determining  whether  it  will  send  the  case  to 
the  County  Court  or  not,  will  not  consider  the  fact  that  the 
plaintiff  resides  in  one  county,  the  defendant  in  another,  and 
persons  entitled  to  distributive  share  of  the  assets  reside  in  a 
foreign  country,  a  reason  to  retain  the  case  in  Court  when  of 
opinion  that  it  is  otherwise  a  proper  case  for  the  inferior  Court. 
SembUj  the  coats  of  administration  in  the  County  Court  miglit 


in  certain  cirouiMtaiioes  be  an  element  to  be  congidewd  br 

KEAOA.V  t..  FlOOD  -  .  .  V.  O.  XII.  128 

JS'm  ^^  ^'"^^f^  Court^Cate  unit  f«r  superior  Co^ 
-40  *  «  ru,.,e.  56,  ,  36.]-  Where  »  suit  for  an  account  of 
moneys,  amounting  only  to  £70.  wa.  bfought  in  the  OMnoeir 
I^vuion,  .t  was  banaferred  to  the  County  Court,  no  cort.  thj 
tofore  incurred  being  aUowed  to  the  plaintiff.  M'CamT 
^"'^*'' V.   0.  XVII.  96 

*? ^f  ^'"'^  ^^  Courl-EguUg  suit  to  hare  atotuU 

't'"Cnment  declared  a morlffoife-AO  i. 41  Vie.,  c  !A,Z.Tm 
The  Court  refused  to  tramrfer  an  action  to  hayra^  aS.tato 

S""  F  .li"'^  ^"^^  to  bea  mortgage.  totll^aS 
U)urt.    Flahbbty  v.  Hayes    -  .    b.  XVHI.  m.  646 

•  ^^J  ,^here  an  action  is  brought  in  the  Chancer^  Di^. 
in  i?  V  ""  S  "^JlJ^ction,  thei^  is  no  jurisdict^  under 
l^ourt.    Botlb  v.  Mastibson         -         c.  A,  XXIV.  69 

T^f  • f  ^  ^•'^'^  ^^^  Oourt-Cost^-AO  k  41  Vic,  e.  56.  *  aCi] 

When  a  plaintiff  instituted  an  action  in  the  Chan^  DiWsion 
wluch  wascie^iy  within  the  jurisdiction  of  the  (Sty  ^^° 

ni^'  "^  ^  '''''"™^  ^'^^'^^  *^  ^^  ^^»  commenced 
proceedings  m  the  superior  Courts.    Campbbll  r  Whiteside 

,    ..  ^        .  [V.  C.  XIX.  65 

AcUonon  deposit  receipt  -  .  XXII   46 

Sec  Donatio  Mobtis  Causa.    2. 

PBACTIOB— VBirXTB. 

\. Ohanffe  of^AfRdavit  not  iUed^l^  G.   0.,  1874]   A 

motion  was  heard  grounded  on  an  affidavit  which  had  not  been 
filed.     Dickie  V.  M'lvoB        -        -         a.B.D.XV.Jtf.2a 

,*:.~^*?'V^  of-Appeal  from  order  to  change-Costtr^ 
'f'^^^e  Act,  s.  33.]  The  pLuntiff  obtained  from  a  Judge  of 
the  Queens  Bench  Division  an  order  to  change  the  venue  of 
an  action,  which  he  had  laid  in  Dublin,  to  Clare,  the  local 
venue.  An  appeal  by  the  defendants  from  this  order,  where 
they  did  not  sliow  that  they  were  in  any  Wi^y  damnified  by 
the  change  of  venue,  was  dismissed  with  costs.  Bbadt  r 
Royal  Insubancb  Co.    -  -  c.  A.  XIII.  M.  378 

8'  -—  Change  of— To  original  venue— Application  by  plain- 
tiff.^ On  an  application  by  a  plaintiff  to  have  the  place  of 
trial  rechanged  to  the  original  venue  laid  by  him,  on  the 
ground  that  the  case  was  adjourned  pro  defeetu  juratonim. 
and  that  the  delay  would  prejudice  his  interests,  the  Court 
will  refuse  the  application  on  the  ground  that  a  tales  wis 
not  prayed  for  by  the  plaintiff  at  the  trial,  unless  such  refuial 
can  be  shown  to  be  productive  of  peculiar  hardship  to  the 
pbiiitiff.    Bell  r.  Albxandeb         -         B.  D.  XXIV.  77 

*• Change  of— Application  for,  when  movable— Judica- 
ture Act,  1877,  sec  33.]  A  motion  to  change  the  venue  iraa 
heard  after  the  service  of  the  statement  of  defence,  but 
before  issue  had  been  joined.    Sullivan  v.  Sullivan 

[B.  D.  XII.  M.  896 

6. Change   of— Costs— Judicature   Act,    1877,   see.  33.J 

Where  a  plaintiff,  without  reasonable  excuse,  lays  a  venue 
different  from  that  contemplated  by  the  Act,  he  must  par 
the  oa<<ts  of  the  motion  to  change  it.     M*Ilwbi<  v.  Monxt 

[E.  D.  XII.  J/.  89 

6. Change  of — Costs — Judicature  Aet^  1877,  •.  33.]   An 

action  was  sent  for  trial  to  the  local  venue,  costs  to  be 
coats  in  the  cause.    Lynch  r.  Bubkb 

[a  B.  D.  XII.  M.  808 

7. Change  of— Local  venue — Costs.\    A  venue  was  changed 

where  it  apx>eared  that  the  action  oould  be  more  temperately 
and  therefcM-e  more  properly  tried  in  the  new  venue,  the 
defendant  undertaking  to  pay,  in  any  event,  the  expenses  of 
such  additional  witnesses  as  the  judge  at  the  trial  should 
certify.  Ot'oNNELL  r.  Arnott  -i  'S.JL  XV.  M.  311 
Digitized  by  vniJ* 
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PBAOTIOE  (Since  the  Jadioatiure  Acts) -VENUE -eon. 

8. Changs  of— Motion,  when  to  he  made—Ismea  before 

the  Cowt — Time  for  replying  to  amended  eounter-daim — 0, 
XXIII.,  r.  1—0.  XXri.,  rr,  2,  3,  ♦.]  A  defendant  had 
amended  hia  statement  of  defence  and  oounter-olaim,  and  on 
the  ninth  day  after  the  delivery  of  the  amended  pleading, 
the  plaintiff  not  having  meanwhile  taken  any  step,  served  a 
notice  of  motion  to  change  the  venue.  The  plaintiff  stated  that 
he  wished  to  answer  the  amended  pleading,  and  that  if  he 
did  BO  material  alterations  might  be  made  in'  the  issueSi 
which  would  have  an  important  bearing  on  the  question 
of  venue;  and  also  alleged  that  his  delay  was  caused  by 
the  want  of  a  document  which  was  in  the  defendant's  hands, 
and  for  the  ivoduction  of  which  he  had  asked: — Held 
(Dowse,  B.,  diss.),  that  the  motion  to  change  the  venue  was 
not  prematurely  instituted,  as,  from  the  length  of  time 
allowed  by  the  pUintiff  to  lapse  without  his  applying  for  leave 
to  plead  or  amend  the  former  pleading  (eight  days  being  a 
reasonable  time  within  which  to  do  so),  the  defendant  was 
entitled  to  assume  that  the  plaintiff  elected  to  abide  by  his 
original  reply,  without  amendment;  but,  that,  under  the  cir- 
cumstances of  the  case,  the  motion  should  be  allowed  to  stand 
over,  pending  the  production  of  the  document  required  by 
the  plaintiff,  in  order  that  he  might  be  in  a  position  to  plead 
to  the  amended  oounter-daim.  Boddy  v.  WaU  (L.  B.  7  Ch. 
D.  164),  discussed  and  applied.      Babclat  v.  M'Hugh 

fE.  P.  XIII.  81 

9. Change  of— Motion  by  Plaintiff— Costs.1    Where  a 

plaintiff  mored  to  change  the  place  of  trial  which  he  has 
himself  laid,  it  is  the  usual,  though  not  the  invariable, 
rule  to  oblige  him  to  {lay  the  costs  of  the  motion.  National 
Bank  v.  Donoghte  -  -  -    E.   D.  XIX.   68 


lO. Change  of— Motion  by  Plaintiff— Costs— Judicature 

Act,  s.  33]  The  Court  will  permit  the  plaintiff  to  change  a 
venue  select^nl  by  himself,  when  retaining  the  venue  laid 
would  unduly  delay  the  trial  of  the  action,  and  will  make 
the  costs  of  both  parties  costs  in  the  cause.  Moonet  v. 
SiOTH  -  .  -        C.    P.   D.    XVII.    UO 

11. nules,  June,  1891,  0.  XXXVI.,  r.  1.]    Where  no 

venue  is  named  in  a  specially  indorsed  writ,  and  no  state- 
ment of  claim  is  put  in,  the  venue  will  be  fixed  for  Dublin, 
but  may  be  changed  on  application.    Stanneb  v.  Beamish 

[a  B.  p.   XXVI.  M.  834 

.    12. Change  of — Prejudicing  jurors — Costs — Judicature 

Act,  s.  33 — 0.  /.,  r.  1.]  Although  it  is  contemplated  by  the 
Judicature  Act,  s.  33,  that,  so  far  as  shall  be  reasonably  oon- 
fiistent  with  the  convenient  and  speedy  discharge  of  the  busi- 
ness, actions  should  be  tried  in  the  county  where  the  causes  of 
action  arose,  the  former  practice  as  regards  the  costs  of  motions 
for  change  of  venue  wiU  be  still  adhered  to  in  this  Division, 
when  the  plaintiff  has  not  proposed  that  the  trial  should  take 
place  in  such  county.    Fox  r.  Fbnton       Q.  B.  D.  XII.  64 

13. Option   of   plaintiff   to   select   county — Demurrer — 

Action  for  recovery  of  land — C.  L.  P.  Act,  1853,  m.  62,  196— 
Judicature  Act,  s.  33 — 0,  I.,  r.  1.]  By  the  operation  of  the 
Judicature  Act  "venue,"  in  its  technical  sense,  has  been 
abolished,  and  the  rules  which  heretofore  regulated  it  in 
pleading  and  i)ractice  have  ceased  to  exist;  nor  is  it  now 
necessary  for  the  plaintiff  to  allege  any  venue  in  his  pleading, 
or  if  he  does  so,  to  allege  or  iirove  that  the  traversable  facts 
on  which  he  relies  took  place  in  the  county  in  which  the 
action  is  to  be  tried.  All  actions,  including  those  for  the 
recovery  of  the  iX)ssession  of  land,  or  in  the  nature  of  real 
actions,  are  now  transitory,  but  the  Court  will,  in  its  discre- 
tion, giving  effect  to  the  policy  of  the  statute,  order  that  the 
trial  shall  take  place  where  the  cause  of  action  substantially 
arose,  unless  the  ends  of  justice  require  that  the  trial  should 
be  elsewhere.    CrssBN  r.  Moloney      •    ^  B.  D.  XII.  66 

Local— Landlord  and   tenant  •  XII.    M.   241 

See  Landlobd  and  T^ant— Lease.    22. 


PBACTICE  (Since  the  Jndicatnre  Acts)— WBIT  OF 
DELIVBBY-a  XLVIII.-C.  L.  P.  A.  Act,  1856,  «.  80.] 
The  Court  granted  a  writ  of  delivery  under  0.  LXVIIL,  con- 
sidering it  better  that  application  should  be  made  for  it  Smith 
r.  Palmer    -  -  .   O.  P.  D.   XV.  M.   23 

PBACTICB-WBIT  OP  IB OBS^BBIOTS -Renewal  of- 
Forcible  possession  retakenr-^Motion  on  notiee—0.  XLVII., 
r.  L]  A  motion  for  the  renewal  of  a  writ  of  possession  muit 
be  made  on  notice,  and  in  an  exceptional  case  will  be  granted, 
although  two  years  have  elapsed  since  the  writ  was  issued. 
Ganley  v.  Doyle       -       -       .       C.   P.  D.  XVII.  IQO 

Habere  out  of  return         ...         XII.  M.  68 

See    Landlobd   and   Tenant— Ejectment— Non-Pay- 
ment OP  Rent.    4L 

PBACTICE- WEIT  OP  SUMMONS. 

^' Action  for  recovery  of  landr-^Omission  of  residence  of 

Defendants— Waiver— Entry  of  appearanee—Costs—FormNo. 
1,  Part  1,  App.  A,  Rules  of  Court.}  Writs  which  do  not 
give  the  address  of  the  defendants  are  irregular,  but  the 
irregularity  can  be  waived  by  entry  of  appearance.  Whitfield 
*'    ^^^^ a.  B.  D.  XII.   M.  134 

2- Amendment— Parties— Judicature  Act,  1877,  sehed.  r. 

19— a  XXri.,  r,  5.]  The  Court  refused  leave  to  amend  a 
writ  by  substituting  the  name  of  the  plaintiff's  husband  as 
plaintiff,  but  set  aside  the  writ    Kibby  r.  Abthub 

[E.  D.  XII.  M.  76 

3 Indorsement— Action  for  recovery  of  land—ZS  &  24 

Vie.,  c.  154,  see.  60—^.  VIII.,  r.  1,  AprU,  1878.]  An  action 
was  brought  for  recovery  of  land  on  non-payment  of  rent,  and 
the  writ  of  summons  was  indorsed  with  a  daim  for  £3  for  costs, 
if  the  action  was  settled  within  five  days ;  there  was  no  appear- 
ance entered,  and  the  officer  declined  to  mark  judgment.  Leave 
was  obtained  to  amend  the  writ,  which  was  done  by  claiming 
£2  10s.  if  the  action  was  settled  within  ten  days.  There  being 
again  no  appearance  after  the  amended  writ  was  served  on 
the  defendant,  the  officer  declined  to  mark  judgment: — Held, 
that  he  should  mark  judgment.    CBbien  v.  Newfobt 

[E.  D.  XII.  M.  3U 

4. Indorsement  of  excessive  claim  for  costs — 0.  II.,  r.  4.] 

An  indorsement  of  £3 10s.  for  costs  on  a  writ  was  held  to  be  ex- 
cessive, and  the  writ  was  ordered  to  be  amended  by  changing 
it  to  £2  IDs.    Jacobs  v.  Mongk       Q.  B.  D.  XVII.  m.  634 

6. Indorsement  of  excessive  claim  for  costs — 0.  II,,  r.  4.] 

A  writ  of  siunmons  indorsed  with  an  excessive  claim  for  costs 
will,  on  the  application  of  the  defendant  before  appearance, 
be  set  aside  as  irregular,  with  costs.    Kobebts  v.  Casey 

[a  B.  D.  XXII.  8 

6. Indorsement    of  liquidated   demand — Action  under 

Summary  Procedure  on  Bills  of  Exchange  Act — Irregularity — 
Waiver  by  appearance — Judicature  Act,  s.  3 — 0.  II.,  rr.  Z,  4 — 
0.  XXVI.,  r.  l^^Rules  of  Court,  App.  A,  Part  2,  s.  3.] 
A  defendant  appearing  to  a  writ  of  summons  waives  his  right 
to  have  the  writ  set  aside  for  irregularity.  Semble,  a  writ 
under  the  Summary  Bills  of  Exchange  Act,  the  indorsement  on 
which  does  not  state  the  amount  of  claim  for  costs,  and  that 
further  proceedings  will  be  stayed  upon  payment  of  the  amount 
claimed  for  the  debt  and  costs  within  four  days  from  service 
as  required  by  O.  II.,  r.  4,  may  be  set  aside  on  the  ai)plication 
of  the  defendant  before  appearance.    Allen  v,  Quiolby 

[E.  D.  XII.  46 

7. Lodging   copy   with   oMcer  —  Judicature    Act,   1877, 

sched.  r.  8 — 0.  IV.,  r.  2.]  An  order  was  made  that  the 
proper  officers  should  receive  copies  of  the  writ  nunc  pro  tune 
which  were  not  lodged  within  the  two  days  prescribed;  the 
plaintiff's  attorney  not  to  charge  costs  in  resi)ect  thereof. 
Taylob  v.  Stack  -  -  a.  B.  P.  XII.  M.  78 

8. Lodging  copy  writ  with  oMeer — Extension  of  time — 

0.  IV.,  r.  2—0.  LVII.,  r.  6.]  A  motion  for  extension  of  time 
for  leaving  a  copy  writ  of  summons  with  the  officer,  which  had 
not  been  done  within  the  two  days,  was  granted.    Dixon  v. 

^""•"^         •         •         •      Digitize<fby^5dgle 
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PBAOTICn  (Slnoe  the  Judicature  AoU)— WBIT    OV 
SUMMONS  -  continued. 

9. Service— AfUdavU  of  service— O.    VIII.^  r.  5.]    Tlie 

affidavit  of  service  of  a  writ  of  summons  stated  that  the 
deponent  personally  served  the  writ  on  the  defendant  by, 
placing  the  writ  on  the  ground  within  20  or  30  yards  of  him, 
and  holding  up  the  original,  he  having  run  away  for  the  purpose 
of  evading  service: — Heldy  insufficient  as  personal  service. 
An  affidavit  of  service  is  defective  which  merely  states  that 
the  writ  was  "  personally  served,"  without  adding  **  by  delirery 
to ''  or  "  by  leaving  a  copy  with  him."    O'Sullivan  v.  Murphy 

[E.  D.  XVIII.  102 

10. Service  —  Death    of    process-server    before    making 

affidavit — O,  XV 1 1 1,  ^  r.  2,1  A  process-server  had  died  after 
indorsing  the  service  on  the  writ,  but  before  making  the 
affidavit  of  service.  The  defendant  admitted  the  sum  claimed, 
and  paid  a  sxmi  on  foot  of  it.  A  motion  for  final  judgment 
was  refused.    Kobertson  v.  Chadwick 

[Q.  B.  D.  XIII.  M,  374 

11. Service  other  than  personal  in  action  for  recovery  of 

land  for  non-payment  of  rent — Implied  repeal  of  Statute  by 
Judijes"  Rules^LamUord  and  Tenant  Act,  1860,  see.  56 — 
Judicature  Act,  1877,  sec.  61,  sched.  r.  11— Judges'  Rules  {June 
1879),  0.  VIII.,  rr.  4,  5—184  G.  0.,  1854.]  The  provisions 
of  the  Landlord  and  Tenant  Act,  1860,  with  respect  to  the 
mode  of  service  of  ejectments  for  non-payment  of  rent,  have 
not  been  impliedly  repealed  or  superseded  by  the  supple- 
mental rules  of  June,  1879,  prescribed  under  the  powers  con- 
ferred by  the  Judicature  Act,  1877.  Per  Falles,  C.B.  : 
Rules  4  &  5  of  O.  VIII.  (June,  1879),  do  not  apply  to  the 
service  of  writs  of  summons  for  recovery  of  land,  either  by 
reason  of  non-payment  of  rent,  or  for  overholding,  or  other- 
wise ;  and  the  service  of  such  writs  is  regulated,  if  for  non- 
payment of  rent,  by  the  provisions  of  the  Landlord  and 
Tenant  Act,  1860,  and  in  other  cases  by  the  184th  G.  0.,  1854. 
Lawe  V.  Murphy  (XII.  68)  and  Ulster  Bank  v.  M^ Kinney 
(XIIL  M.  90),  considered.  Trinitt  College,  Provost  and 
Fellows  op,  v.  Lyons;  Hudson  v.  Lindsay 

[O.  A.  XIV.  61 

12. Setting  aside — Suit  beneath  dignity  of  Court."]    A 

writ  of  summons  which  claimed  a  sum  of  £1  7s.  lid.  was  set 
aside  as  being  beneath  the  dignity  of  the  Court,  on  account 
of  the  smallnesB  of  the  sum  claimed.    Killen  v.  Garvey 

[E.  D.  XVII.  62 

Ejectment  for  non-payment  of  rent— Indorsement 

[XII.  68 
See    Landlord  and    Tenant— Ejectment— Non-Pay- 
ment OF  Rent.    14. 
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1. Action  for  recovery  of  land — 0.  Ill.y  r.  6.]    "When 

in  an  action  for  the  recovery  of  rent  the  plaintiff  was  alleged  to 
be  described  under  the  words  "and  others"  in  the  indorsement 
of  a  writ  purporting  to  be  specially  indorsed  under  O.  III., 
r.  6,  as  a  party  entitled  to  rent  on  a  covenant  in  a  lease, 
although  there  was  also  indorsed  an  allegation  of  tenancy  be- 
tween the  plaintiff  and  defendant,  the  Court  refused  to  grant 
an  application  for  final  judgment,  and  declined  to  look  at  the 
affidavit  of  the  plaintiff  that  was  alleged  to  verify  and  identify 
the  plaintiff  as  the  party  entitled.    Beauford  v.  Ledwith 

[Q.  B.  D.  XXVII.  Jf.  647 

2. Action  for  recovery  of  land—Landlord  and  tenant — 

0.  Ill.i  r.  (y—0.  XlV.y  r.  1.]  In  an  action  for  the  recovery 
of  land  by  a  landlord  against  tenants  on  the  expiration  of  a 
lease,  the  Court  refused  to  allow  final  judgment  on  a  writ  pur- 
porting to  be  specially  indorsed  under  O.  III.,  r.  6,  where  the 
indorsement  showed  that  the  plaintiff  was  not  the  original 
lessor,  and  there  was  no  allegation  that  the  defendants  were 
or  had  been  tenants  to  the  plaintiff.    Cullen  v.  Jackson 

CQ.  B.  D.  XXVII.  81 

3. Action   for   rent — Devolution   of  lessor's   title — SufR- 

eiency  of  aMdavit  verifying  claim — liules  of  the  Supreme 
Court,  Ireland,  1891—0.  XIV.,  r.  2— Costs.]  Where  a 
plaintiff  by  his  writ  claimed  rent  in  a  personal  action  against 
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a  defendant,  and  gave  the  date  of  the  lease  under  which  the 
defendant  held,  and  piarticulars  of  the  lands,  gale  days,  and 
amounts  due,  but  omitted  to  state  how  the  lessor's  interest 
became  vested  in  the  plaintiff  or  to  show  the  same  by  affidavit : 
— Held,  that  even  if  the  writ  were  specially  indorsed,  there  was 
no  verification  of  the  cause  of  action,  and  that  final  judgment 
wa3  not  intended  to  apply  to  a  complicated  case  of  devolution 
of   title.    O'Hanrahan  v.   Hatdkn    -    C.  A.    XXVII.  17 

4 Action  for  rcnt—0.   II.,  r.  3—0.  XIIL,  r.    L]   A 

writ  of  summons  indorsed  for  rent  due  out  of  lands  named  at 
a  given  date  is  specially  indorsed  within  O.  II.,  r.  3,  though  the 
contract  of  tenancy  be  not  stated.    Cantillon  v.  Histon 

[B.  D.  XV.  56 

5. Action  for  rent— Devolution  of  title — 0.  II.,  r.  3— O. 

XIIL,  r.  1.]  A  writ  of  summons  for  arrears  of  rent  due  out 
of  premises  held  under  a  lease  is  specially  indorsed  under 
0.  II.,  r.  3,  although  the  lease  is  not  stated  in  the  indorsement, 
and  final  judgment  under  O.  XIIL,  r.  1,  will  be  given  in  such  a 
case.  Cantillon  v.  Histon  (XV.  56)  followed.  The  affidavit 
in  support  of  the  motion  need  not  set  out  the  various  st^ps  in 
the  devolution  of  the  title  from  the  original  lessors  to  the 
plaintiff  in  the  action.  Gibson,  J.  {diss)  :  The  indorsement 
should  state  the  lease  under  which  the  juurties  sue.  Burton  r. 
Allen Q.  B.  D.  XXIII.  81 

6. Amendment — Claim — Rules,  1891,   sched.   C,   sec.  7, 

form  1.]  Where  a  writ  purported  to  be  specially  indorsed  for 
the  recovery  of  possession  of  a  house  held  under  a  weekly- 
tenancy,  which  had  been  determined  by  a  notice  to  quit,  but 
did  not  state  who  the  landlord  was,  or  who  were  his  tenants, 
or  how  the  tenancy  arose,  or  to  whom  the  rent  was  payable ; 
the  Court  held  the  indorsement  insufficient,  as  not  complyinf^ 
with  Schedule  C,  seo.  7,  form  1,  of  the  Rules  of  1891,  and  as 
not  showing  any  privity  between  the  plaintiff  and  defendant. 
They  refused  the  motion  for  final  judgment,  bnt  allowed 
plaintiff  to  amend  the  writ  and  then  use  it  as  a  statement  of 
claim,  the  plaintiff's  solicitor  undertaking  not  to  ask  costs 
against  defendant.    Shade  v.  Olia 

[B.  D.  XXVII.  M.  622 

7. "  Balance  due  for  price  of  goods  sold  "—**  Balance  of 

account  ''—0.  XIL,  r.  Z—0.  IL,  rr.  B,  i—App.  A,  ».  5,  Xo.  L] 
"Balance  due  for  the  price  of  goods  sold"  (the  dates  and 
nature  of  the  demand  being  stated)  is  a  good  special  indorse- 
ment upon  a  writ  of  summons  within  O.  IL,  r.  3,  and  a 
plaintiff  may  mark  final  judgment  when  a  writ  is  ro  in- 
dorsed under  O.  XII.  r.  3.    M'Cawley  r.  Campbell 

[C.  P.  D    XIII.  84 

8. Claim  for  taxed  costs — Final  judgment  upon  default 

of  appearance— 0.  XIL,  r.  3—0.  1 1.,  r.  3.]  Quare,  whetlier 
a  claim  for  taxed  coats  constitutes  a  debt  or  liquidated  de- 
mand in  money  which  can  be  specially  indorsed,  under  O. 
[I.,  r.  3,  and  upon  which  final  jugdment  in  default  of  ap- 
pearance may  be  signed  under  O.  XIL,  r.  3?  Spbatt  v. 
Lonhrgan  -  -  •  -    a.   B.   D.   XrV.   86 

9. Full  amount  not  claimed— Credits,  whether  neeetsawy 

to  state— 0.  II.,  r.  Z—0.  XIIL,  rr.  1,  ^—App.  A.^  Part  JJ.^ 
s.  5,  forms  5,  t—StatemcTU  of  daim  demanded  bon&  fide.]  An 
indorsement  ckiming  only  a  portion  of  a  sum  to  which  a 
title  is  made  by  the  indorsement,  but  without  stating  iiar- 
tioularly  any  credit  given,  is  a  good  special  indoraemenl 
under  O.  11..  r.  3.  where  a  defendant  bond  Ude  desired  a 
statement  of  claim  in  order  to  enable  him  to  determine  how 
much  he  was  in  the  plaintiff's  debt,  and  what  credits  he  was 
allowed,  no  likelihood  of  prejudice  by  delay  to  the  plaintiff 
being  suggested.  No  order  was  made  on  a  motion  to  sign 
judgment,  on  a  specially  indorsed  writ.  The  Hibernian 
Joint  Stock  Co.  i'.  McDonnell  -  C.  P.  D.  XII.  106 

10. Judgment  by  default--Irregularity— Laches — Costs.} 

A  claim  for  money  pasrable  for  medical  attendance  and  medl* 
cines  bestowed  and  provided  by  the  plaintiff  at  the  defen- 
dant's request,  is  a  '*debt  or  liquidated  demand**  within  the 
meaning  of  O.  IL,  r.  3;  but.  [^^{^  n^^^^^^Q^^^fe 
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ienninal  dates  between  which  the  services  were  rendered  are 
indorsed  on  the  writ  of  summons,  it  is  not  specially  in- 
dorsed within  the  meaning  of  O.  XIIL,  r.  1.  Where  a  judg- 
ment is  irregularly  marked,  laches  will  disentitle  the  de- 
fendant to  the  costs  of  a  motion  to  set  it  aside.  Kilgabipf  t>. 
M'Granb  -  -  -  -  B.   D.   XV.   100 

U. Landlord  and   tenant — Writ  claiming  for  use  and 

occupation— PlaintiiF^t  afUdavit  relying  on  defendants  covenant 
in  Icase—O.  XI 1 1.,  r.  1.]  Where  the  writ  of  summons  was 
specially  indorsed,  claiming  two  half-years'  gales  of  rent  due 
to  the  plaintiff  for  the  use  and  occupation  of  the  lands,  and 
the  plaintiff,  in  his  affidavit  in  support  of  a  motion  for  leave  to 
sign  final  judgment  under  O.  Xill.,  r.  1,  alleged  the  exist- 
ence of  a  lease  of  the  said  lands  made  by  him  to  the  defendant 
and  executed  by  the  defendant,  in  which  the  defendant  cove- 
nanted to  iwy  the  said  rent,  and  the  plaintiff  claimed  the  rent 
as  due  under  said  lease: — Held,  that  the  motion  should  be 
refused.    Hartford  v.  Maher  C.  P.  D.  XVI.  63 

IS. Leave  to  sign  final  judgment — O.  II,,  r.  3 — O,  XIII., 

r.  1—0,  XX,,  r.  2— Rules  of  Court,  App.  A.,  Part  II., 
»s,  2, 5.]  Ttie  indorsement  on  a  writ  was  as  follows :  — "  Special 
indorsement  under  Order  II.,  r.  3.  The  plaintiff's  claim  is 
for  the  return  of  £60,  money  deposited  with  the  defendant 
as  stakeholder": — Held,  that  the  writ  was  not  specially  in- 
dorsed.    CoxNON  V.  M'Eblban       -       B.  D.  XII.  M,  120 

13. Liquidated  demand — Claim  hy  surety  against  prin- 
cipal debtor  for  debt  and  costs — Signing  judgment  for  part  of 
claim^O.  II.,  r.  3,  4— <?.  XIII.,  r.  1—App.  (A),  Part  II., 
ts.  II.,  III.— Rules,  April,  1878,  O.  VIII.}  A  portion  of  a 
vum  claimed  by  a  specially  indorsed  writ  of  summons  was 
stated  in  the  indorsement  to  be  due  to  the  plaintiff  on  account 
of  money  paid  by  the  plaintiff  for  the  defendant  aa  his  surety 
at  his  request,  and  costs.  On  motion  to  sign  final  judgment 
under  O.  XIII.,  r.  1:—Hcld  (reversing  the  Court  of  Ex- 
chequer) :  that  the  claim,  though  including  the  costs,  was  a 
liquidated  demand  within  O.  II.,  r.  3,  and  that  the  plaintiff 
should  have  leave  to  sign  final  judgment  for  the  entire  amount 
under  O.  XHL,  r.  1.  Garrard  r.  CottrcU  (10  Q.  B.  679) 
followed.      Borland  r.  Curbt. 

[B.  D.  XII.   149;    C.  A.   XIII.  23 

14. Liquidated  demand — Surety  and  co-sureties — Notice 

to  third  parties  for  contribution — O.  II.,  r.  3 — O.  XIII.,  r.  1 — 
0.  XV.,  rr.  17,  IB— App.  (A),  Part  II.,  s.  F..  form  2r-App.  {B), 
form  1.]  By  a  mortgage  deed  a  principal  creditor,  and  four 
sureties,  were  made  jointly  and  severally  liable  for  the  payment 
of  princ-ipal  and  int4Te'st,  if  the  interest  were  not  paid  by  a 
certain  day.  Tlie  ^.\Tit  of  summons,  in  an  action  by  the 
lenders  agidnst  one  of  the  sureties,. claimed  by  the  indorsement 
the  priuc'ip:il  and  interest  as  due  under  a  covenant,  without 
^tr4ting  either  tliat  there  were  other  sureties,  or  that  default 
had  been  made  by  the  principal  debtor.  On  motion  to  sign 
final  judgment  under  O.  XIII.,  r.  1:—Held,  that  the  writ 
was  prox)erly  indorsed  under  O.  II.,  r.  3,  and  that  judgment 
niight  bo  signed,  notwithstanding  that  the  dtfendant  wished 
to  give  notice  to  his  co-siu^ties  of  a  claim  for  contribution 
under  O.  XV.,  rr.  17,  18.  On  a  further  application  to  post- 
rone  the  siftning  of  judgment  in  order  to  allow  the  co-sureties 
to  be  brought  in : — Meld,  tlmt  this  could  not  be  done,  inasmuch 
ns  the  action  was  terminated  by  the  order  which  had  been 
made.    Caldwell  v.  Wren  -  Q.  B.  D.  XII.  146 

16. Money  paid  **  as  surety''— O.  II.,  r.  l—O.  XIII-, 

r.  1.]  An  indorsement  on  a  writ  of  summons  *'  for  cash  lent, 
and  money  paid  by  the  plaintiff  for  the  defendant  as  his 
purety" — not  specifying  how  such  liability  as  surety  arose — is 
not  a  si)ecial  indorsement.    Ahbrn  v.  ODoxovan 

[C.  P.  D.  XV.  7 

16. Motion  for  judgment — Defence  to  part  of  claim — 

Appearance  for  partners — Amendment — O.  II.,  r.  3 — O.  XI., 
r.  3—0.  XIII.,  rr.  1,  4.]  The  plaintiffs  claimed  under  a  writ 
of  summons,  indorsed  as  follows : — "  1877,  May  8th,  To  goods 
and  hire  of  sacki>,  £46  18e."    The  defendants'  partners,  sued 
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in  the  name  of  their  firm,  appeared  in  that  name,  instead  of 
individually  in  their  own  names.  Subsequently  their  solicitor 
wrote  to  the  plaintiff's  solicitor  that  they  claimed  certain 
credits,  and  the  latter  replied  that  there  was  no  reason  for 
allowing  same,  and  that  a  motion  for  final  judgment  would  be 
instituted.  On  a  motion  made  accordingly,  under  O.  XIH., 
r.  1,  and  to  set  aside  the  appearance  as  having  been  entered 
contrary  to  O.  XI.,  r.  3,  the  defendants  admitted  their  liability 
to  the  extent  of  £7^-.— Held,  that  the  indorsement  waa  a 
speci%l  indorsement  within  O.  II.,  r.  3 ;  that  the  irreg^ularity  in 
the  entry  of  the  appearance  was  waived  by  the  subsequent 
correspondence ;  and  that  the  defendants  should  be  allowed  to 
amend  the  appearance,  and  that  on  lodging  £30  in  court  they 
should  be  allowed  to  defend  as  to  the  residue  of  the  claim. 
Bkown  v.  Ballaxtine     -  -  -     Q.  B.  D.  XII.  70 

17. Motion  for  final  jud{fment — Lost  cheque — Judgment 

with  condition  of  indemnity — O.  II.,  r.  3 — O.  XIII.,  rr.  1,  3 
—C.  L.  P.  Act,  1856,  a.  90.]  Where  a  bill  of  exchange,  drawn 
by  the  defendant,  has  been  paid  by  the  plaintiff  as  acceptor,  the 
consideration  for  which  vras  a  cheque  drawn  by  the  defendant 
in  favour  of  the  plaintiff,  but  lost  after  it  was  delivered  to  him, 
and  without  his  having  obtained  payment  thereof: — Qucere, 
whether  a  claim  for  the  amoimt  of  the  bill  of  exchange  can  be 
made  the  subject  of  a  specially  indorsed  writ  within  O.  II.,  r.  3, 
so  as  to  enable  the  plaintiff  to  move  for  leave  to  sign  final 
judgement  summarily  imder  O.  XIII.  ?    Fitzsihons  v.  Tbimblb 

[a.  B.  D.  XII.  Ill 

18. Xcccssity  of  stating  date—0.  II.,  r.  l—O.  XIII., 

r.  1 — App.  (A.),  Part  II.,  s.  V.,  form  1.]  The  indorsement 
on  a  writ  of  summons  stated  that  the  plaintiff  claimed  a  certain 
sum  as  "the  price  of  lambs  sold  by  the  plaintiff  to  the 
defendant  nt  the  fair  of  Banagher,  of  which  the  following  are 
particuUrs,  80  lambs  at  £1  Us.  lOid.  each,  £127  10s.,"  but 
did  not  state  the  date  of  the  transaction.  On  motion  to  sign 
fijial  judgment  under  O.  XIII.,  r.  1 : — Held,  that  the  indorse- 
ment was  defective  in  not  giving  the  date  of  the  transaction ;  and 
that  leave  to  sign  judgment  should  be  refused.  Jackson  v. 
Kelly B.  D.  XII.  136 

19. iVo  signature — Application  to  Court — Rules,  June, 

1891,  O.  XIV.}  The  oflScers  refused  to  mark  judgment  on  a 
specially  indorsed  writ  which  waa  not  signed  in  accordance  with 
O.  XIV.  The  Court  refused  to  direct  them  to  do  so  on  an  ex 
parte  motion ;  but  directed  notice  to  be  served  on  the  defendant. 
Dickenson  and  Foster  r.  Cranfield.    B.  D.  XXVI.  184 

20. Notice  referring  to,  as  statement  of  daim— Demurrer 

O.  II..  r.  Z—0.  XX.,  r.  2.]  An  indorsement,  whether 
general  or  f«pecial,  on  a  writ  of  summons,  Is  not  a  pleading, 
nor  can  it  be  made  so  by  reason  of  notice  to  the  defendant, 
under  0.  XX,  r.  2,  referring  thereto  as  a  statement  of 
claim :  and  such  indorsement,  coupled  with  the  notice,  cannot 
be  demurred  to.  The  plaintiff  indorsed  his  writ  of  gammons 
as  follows:— "The  plaintiff's  daim  is  for  £203  for  work  and 
labour  done  and  money  exi)ended  by  the  plaintiff  for  the 
defendant,  as  attorney  and  solicitor,  between  the  months 
of  January  1873  and  January  1879,  as  appears  by  the  account 
furnished  in  June,  1879."  The  defendant^  having  required 
the  delirery  of  a  statement  of  diaim,  was  served  by  the 
plaintiff  with  a  notice,  under  O.  XX,  r.  2,  that  the  par- 
ticulars of  his  claim  appeared  by  indorsement  on  the 
writ  of  summons.  The  defendant)  having  demurred: — Held, 
that  tlie  demiurer  did  not  lie;  following  Maher  v.  Taylor, 
(XII.,  74),  Macken  v.  Murphy  (XIII.,  49).  Robertson  v. 
Howard  (3,  0.  P.  D.,  280)  not  followed  Quare,  whether  the 
irdcrsement  was  sufficient  as  a  special  indorsement  under 
O.  II.,  r.  3?    COPPINGEB  V.  Ltne      -  B.  D.  XIV.  10 

21. Notice  that  claim  suMciently  appears  by— Indorse- 
ment equivalent  to  pleading — Demurrer — Action  on  bill  of 
exchange  —  Showing  title  to  sue  —  0.  XX.  ^  r.  2  — App. 
A.,  Part  II.,  s.  v.,  form  ♦.]  An  indorsement  on  a  writ 
of  summons  was  as  follows:— "The  plaintiff's  claim  is  against 
the  defencluit  as  aoi'eptor  of  the  two 
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of  exohanRe,"  then  setting  out  the  bills.  The  plaintiff 
delivered  as  his  statement  of  claim,  under  O.  XX.,  r.  2,  a 
notice  to  the  effect  that  his  claim  was  that  which  appeared 
by  the  indorsement.  A  demurrer  by  the  defendant  that 
there  were  uo  facta  stated,  or  appearing  by  implication, 
enabling  the  plaintiff  to  sue,  was  overruled.  Maker  v.  Taylor 
(Xll..  ?♦)  followed.    KiBWAN  V.  Cp«f^_  ^    ^^    ^  ^^^ 

22. Xotice  that  daim  tuMciently  appears  by—Indone- 

ment,  whether  equivalent  to  pleading— Demurrer— Action  on 
hill  of  exchange—Showing  plaintiff's  title  to  tue—0.  XX., 
r.  2—App,  J.,  Part  II.,  8.  F.,  form  A—Aeeepianee  of  Bills  of 
Exchange  Act,  1878.]  Where  a  writ  of  summons  hu  been 
RI)eciallv  indorsed  in  a  manner  similar  to  any  of  the  indorse- 
ments given  in  App.  A,  Part  H.,  s.  V.,  of  the  Rules  of  Court, 
and  where  the  indorsement  is  sufficient  under  0.  IL,  r.  3, 
as  a  special  indorsement,  and  a  notice  has  been  served  by 
the  plaintiff  under  O.  XX,  r.  2,  that  the  plaintiff's  daim 
appears  by  the  indorsement  upon  the  writ  of  summons,  a 
demurrer  will  not  lie,  on  the  ground  that  the  special  in- 
dorsement does  not  disclose  the  plaintiff's  title  to  sue.  If 
the  defendant  is  not  satisfied  with  the  title  shown,  his  remedy 
is  not  by  demurring,  but  by  aiiplying  to  the  Court  for  an 
order  to  comi)el  the  plaintiff  to  deliver  a  further  statement 
of  claim.    Maher  v.  Taylor       -  -       B.  D.  XII.  74 

28. Notice  that  claim  suMciently  appears  by— Indorse- 
ment, whether  equivalent  to  pleading— Demurrer— WitMrawal 
of  notice— Delivery  of  second  statement  of  daim  in  lieu  of  notice— 
Amendment  of  first  claim  by  second— 0,  XX,  r.2—0,  XXVI., 
rr.  1,  8.]  In  an  action  commenced  by  a  writ  of  summons 
with  a  special  indorsement,  sufficient  as  such  under  O.  II., 
r.  3,  the  plaintiff  served  notice,  under  O.  XX.,  r.  2,  that 
his  claim  appeared  thereby.  The  defendant  demurred  thereto, 
and  delivered  a  counter-claim.  Thereupon  the  plaintiff  served 
notice  withdrawing  his  notice  under  O.  XX.,  r.  2,  and  at 
the  same  time  delivered  a  statement  of  claim.  On  motion 
bv  the  plaintiff  that  the  demurrer  and  counter-claim  should 
Yf^  set  aside,  and  cross  motion  by  the  defendant  that  the 
subsequent  statement  of  claim  should  be  set  aside: — Held, 
that  it  was  not  competent  for  the  plaintiff  to  withdraw  his 
notice  served  under  O.  XX.,  r.  2 ;  that  the  subsequent  state- 
ment of  claim  could  not  be  taken  to  be  an  amendment  within 
tlie  meaning  of  O.  XXVI.,  or  as  a  further  statement  of 
claim  imder  O.  XX.,  r.  2;  and  that  a  demurrer  did  not  He 
to  the  writ  of  summons,  notwithstanding  the  plaintiff's 
notice  that  his  claim  appeared  by  the  special  indorsement 
thereon.  Maker  r.  Tavlor  (XII.,  74)  followed.  Robertson  v. 
Howard'iZ,  C.  P.  D.,  280)  disapproved.    Maosbn  v.  Mttrfht 

[E.  D.  XIII.  49 

24. Order  III.,   r.  6 — Form  of  indorsement — Married 

woman — Averment  of  separate  estate."]  A  writ  si>eciiQly  in- 
dorsed with  a  claim  on  contract  naming  a  married  woman  and 
her  husband  as  defendants,  will  be  set  aside  imless  the  indorse- 
ment contains  a  statement  that  she  was  possessed  of  separate 
eistate  at  the  time  of  entering  into  the  contract.  Norwood  v. 
JTOHNSON  •  -  -  Q.    B.    D.   XXVII.    70 

36. O,  XIV.— Married  Women's  Property  Act,  1882— 

Separate  estate,"]  To  obtain  final  judgment  on  a  specially  in- 
dorsed writ  against  a  married  woman,  it  must  be  averred  in  the 
writ  tlvit  she  was  possessed  of  separate  property  at  the  time  she 
made  the  contract.    Btbnb  v.  Ryan  and  Wife 

[a.  B.  D.  XXVII.  45 

26. O.  XX.,  r.  2.]    The  claim  indorsed  on  a  writ  of 

summons  was  for  £154  149.,  balance  due  on  foot  of  wages  for 
three  and  a  half  years;  and  the  particulars  stated  the  dates, 
the  credits  allowed,  and  how  they  were  calculated: — Held,  a 
good  special  indorsement,  and  sufilicient  as  a  statement  of  claim. 
GiLSBNAN  v.    Walsh  -  -  B.    D.  XVI.    118 

27. Particulars  not  given — O.  11.,  r.  3.]    A  specially 

indorsed  writ  must  state  the  dates  and  particulars  of  sums 
admitted  to  have  been  paid  on  account,  and  is  not  cured  by  the 
statement  of  these  facts  in  the  affidavit  of  the  defendant  in 
ruply.    Phblax  r.  Shanks  -  C.  P.  D.  XVIII.  13 


PBAOTIOB    (Siaoe  the  Judioature  Aots)-WBIT 
BPEOIALIiT   INDOBSED-^MtfrniMf. 

28. **  Statement    of    claim  "^Signature — Hules,    June, 

1891,  O,  II.,  rr.  2,  3—0.  XXVII.,  r.  Z-Torm  No.  2,  Apv- 
A.]  Qutere,  whether  the  words  "statement  of  claim**  at  the 
head  of  the  indorsement  and  signature  at  foot  thereof,  are 
essential  to  a  specially  indorsed  writ?  Albzandeb  v.  M'Fbbban 
[a.  B.  D.  XXVI.  21;  C.  A.  XXVI.  83 

28. Statement  of  nature  of  goods  sold  and  date- 
Account  furnished— Judgment— O.  II.,  r.  3—0.  XIII.,  r.  1— 
App.  {A.),  Part  II.,  see.  V.]  The  indorsement  on  a  writ  of 
summons  stated  the.  plaintiff  claimed  a  certain  sum  as  the 
"balance  of  account  of  goods  sold,  as  follows:  Jan.  IM, 
1887,  amount  of  balance  of  account  due  and  furnished  £34  lis. 
Jan.  17th,  credit  ca^h  £12  10s.  Total  £22  Is."  On  motion 
to  sign  final  judgment  imder  O.  XIII.,  r.  1: — Held,  that  the 
iudorsement  constituted  a  good  special  indorsement.  Pdc  f. 
CoRCOBAN C.  p.  D.  XII.  136 

30. "What  constitutes— O.   II.,  r.   3—0.   XIII.,  r.  L] 

Where  the  indorsement  of  particulars  on  a  writ  of  summonfi 
was  as  follows :  *'  1B77-8-9.— To  money  paid  by  the  phuntiff 
for  defendant's  use  or  at  his  request,  £59  Is.  7d.  1877,  July 
28th. — ^To  amount  of  I.0.T7.,  of  this  date  made  by  defen- 
dant to  pUintiff,  £45,  1878-9.— To  cash  lent  by  pkintiff 
to  defendant,  £30  l^.  7d.  Total  £134  38.  2d.**— HeW,  that  the 
writ  of  summons  was  not  8i)ecially  indorsed  within  O.  XL, 
r.  3,  O.  XIII.,  r.  1.    Kershaw  r.  Coaklbt 

[Q.  B.  D.  XIV.  13 

31. "What  it  must  contain—Motion  for  ilnal  judgment— 

O.  III.,  r.  (y-0.  XIV.— O.  XIX.,  r.  4.]  The  indoraement 
on  a  specially  indorsed  writ  must  be  headed  with  tiie  woxds 
"statement  of  claim^**  and  must  be  signed  at  the  foot. 
Cassiot  v.   M'Aloon  -  -  C.  A.  XXVII.  83 

Heading  .*  -  -  .  XXVI.  128 

See  Practice— Jddombnt.    19. 

Motion  for  judgment 

See  Pbacticb— JunoMENT.    8-41. 

PBACTICE. 

Charging  orders— Costs        -  -  -  XXI.  82 

See  Pbaoticb— Costs.    7. 

Leave  ta  appear  and  defend  after  verdict — ^new  trial  order 

and  consent  for  judgment      -  -  XIV.  lU 

See  Ejectment  on  thb  Title.    25. 
Liquidated  demand— EBtopi>ed  •  XXVII.  136 

See  Bemittino  Action  to  Civil  Bill  CorBT.   43l 
Notice  of  action       -  -  -  .  XTV.  118 

See  Notice  op  Action. 

Originating   summons — ^Repairs  to   infaat*s  property 

[XXVI.  98 

See  Infant— PROPBBTT.    3. 
Perpetuating  testimony       -  -  •  XII.  100 

See  Pebpbtuatino  Testdcont.    2. 
Pleading— Statute  of  Limitations  -  -  Xn.  U.  »96 

See  Limitations,  Statute  op.     17. 
-Remitting  actions  to  Civil  Bill  Courts 

See  Remfttino  Action  to  Civil  Bill  Court. 

PBAOTIOE— ADMIBALT7.  Ool. 

Appeal           -          -  -  -  *  *  ^*i 

Arrest            -          -  -  -  .  -  617 

Costs    -          -          -  -  -  .  -  617 

Decree            -          -  -  -  -  -  617 

Discovert       -          -  -  -  .  -  518 

Evidence         -          -  -  -  .  -  518 

Injunction      -           -  -  -  .  .  518 

.Jurisdiction    -          -  -  -  .  •  518 

Limitation  of  Liabilitt  -  -  -  -  518 

Monition         -          -  -  -  .  -  518 

Parties           -          -  -  -  .  -  519 

Payment  out  of  Court  -  -  -  -619 

Pleading         -          -  -  j^->^  --  519 

Security  for  OosTs^gj^j^g^  ^y  V^OOgtC  "^ 
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PBACTICE  —  ADMIBAIiTT  —  APPBAIi— J^t/mdic- 
tion.l*'  The  Court  of  Appeal  in  Chancery  hag  jurisdiction  to 
decide,  and  will  decide,  on  appeal  from  the  Court  of  Admiralty, 
on  matters  of  fact,  as  well  as  matters  of  law.    The  **  Janb." 

[Ch.  A.  V.  188 

PBACTICE~ABMIBAIiT7--ABBBST. 

1. An  affidavit  to  lead  warrant  made  by  a  town  agent 

is  sufficient  under  Ad.  O.  III.,  r.  1  (1).    The  **  Alpha  " 

[Ad.  XXVII.  137 

8. Otnitsion  on  part  of  PlaintifF  to  comply  with  Rule  27, 

requiring  warrant  to  he  Med  within  six  days  of  aervi^e— De- 
fendant not  requiring  appearance  to  he  entered  nfithin  same 
timc—SuMeiency  of  evidence  of  ownership — Illegal  arrest — 
Delay^Aequieseenee — Costs.']  On  the  6th  of  August,  1868, 
was  issued,  in  a  cause  of  o\vnership,  an  Admiralty  warrant  to 
arrest  a  vessel.  A  copy  of  the  warrant  was,  on  the  following 
day,  served  on  the  son  of  the  defendant — ^a  part-owner — ^who, 
on  that  day,  became  aware  of  the  warrant.  No  bail  was  given, 
and  the  vessel  was  arrested  on  the  27th  of  August.  The  de- 
fendant did  not  enter  an  appiearance  within  six  days  after  the 
service  of  the  copy  of  the  warrant.  In  May,  18i69,  the  de- 
fendant moved  to  set  the  jiroceedings  aside,  and  to  have  the 
vessel  releajsed  from  custody: — Held,  that  the  service  was 
irregular;  that  the  vessel  could  not  be  discharged  out  of 
custody,  because  the  conduct  of  the  parties  in  not  attempting 
to  set  the  proceedings  aside  amounted  to  an  acquiescence  in 
the  arrest ;  and  that  the  plaintiff  was  in  a  serious  default  for 
not  having  sooner  brought  the  suit  to  a  termination.  The 
"Kate  and  Mart"       -  -  -       Ad.  HI.  M.  662 

3. Suit    for    wages— Release    of    vessel — Consul.]     The 

release  of  vessel  from  arrestment  was  ordered,  the  Consul  of 
the  country  she  belonged  to  having  protested  against  the  suit, 
and  undertaken  to  do  justice  between  the  plaintiff  and 
defendant.    Re  The  '*  OBBBBrnGBiiMEiflTER  von  Winter  " 

FAd.  IV.  il/.  47 

PilACTICB— ADMIBAIiTT— COSTS. 

!• — -Jurisdiction.']  The  local  Court  of  Admiralty  has 
power  to  give  the  costs  of  an  application  to  dismiss  an  action 
which  it  has  not  jurisdiction  to  entertain.    M'Cann  v.  Allen 

[a.  S.  XXVII.  64 

8» -Sfdra^c — Refusal  by  separate  salvors  to  consolidate.} 

Plaintiffs  who  bring  separate  suits  for  salvage  services,  and 
who  upon  an  application  bv  the  defendants  to  the  Court  to 
have  their  claims  consolidated,  refu.^e  to  consolidate  their 
claims  will  not,  unless  under  exceptional  circumstances,  be 
allowed  their  cost  of  suit.    The  "  Charles  "       Ad.  VI.  14 

3« Undefended    suit  —  InsufRcient     funds  —  Taxation."] 

TTliPre  in  a  suit  brought  to  recover  a  sum  due  to  the  master 
of  the  ship  for  wages  and  dipbursements  in  repairing  her.  no 
appearance  was  entered  on  behalf  of  the  ship,  the  Court  made 
a  decree  for  the  plaintiff's  demand  and  costs :  and  as  the  fund 
realised  by  the  sale  of  the  vessel  was  sufficient  to  satisfy  the 
pliintiflTs  demand,  it  directed,  with  the  assent  of  the  plain- 
tiffs solicitor,  that  the  Marshal  should  proceed  to  have  his 
expenses  taxed  and  certified,  and  that  the  Imlance  of  the 
fnnd.  after  paving  the  amount  so  certified,  should  be  paid  over 
to  the  plaintiff  or  his  attorney,  the  insufficiencv  of  the  fimd 
rendering  a  taxation  of  the  plaintiffs  costs  superfluous.  The 
"  Thomas  and  Elizabeth  "         -  -       Ad.  M.  V.  196 

4 Witnesses'  expenses— Consent.]    A  consent  to  admit 

documents  having  been  tendered  by  the  defendant  and  de- 
clined, the  documents  were  proved  by  a  witness : —JJf7</, 
that  the  defendant  having  got  the  costs  of  the  witness  was 
not  entitled  to  the  costs  of  the  consent.    The  "  Rivqli  *•• 

[Ad.  IV.  M.  454 
PBACTICE  —  ADMIBAIiTT  —  DBCBBB— Co-oicmr*— 
Petition^]  When  a  iiart-owner  of  a  vessel  institutes  a  suit  for 
a  balance  due  to  him  by  his  co-owner,  who  makes  default  in 
appearance,  and  the  vessel  has  been  sold,  the  Court  will, 
upon  the  affidavits,  and  without  x^etition,  make  a  decree  for 
the  amount  claimed.    The   "Vili.\oe   Pride" 

[Ad.  II.  M    317 


PBACTICE  —  ADMIBAIiTT  —  DISCOVEBT  —  Docu. 
ments — Affidavits.]  A  full  affidavit  is  necessary  in  applying 
for  discovery  of  documents.    S.S.  Benwiok  Co.  r.  Bannattnb 

[Ad.  XXVII.  187 

PBACTICE— ADMIBAIiTT— EVIDENCE. 

^' Action  for  negligence— Pleading^Reeovery  seoundum 

allegata  et  yroYaksi— Applicability  of  Common  Law  Rtdes  te 
Admiralty  Procedure.]  At  the  hearing  of  th*  petition  for 
damages  on  account  of  injury  done  to  a  cargo  of  corn  by  the 
alleged  negUgence  of  the  defendant,  or  of  his  servants,  the  pkin- 
tiff  must  adhere  to  the  case  made  by  his  petition,  and  give 
satisfactory  proofs  of  such  negligence.    The  "  Austin  Friars  " 

[Ad.  III.  M,  608 

^' — -^'autical  assessors— Evidence  of  expert,]  Where  the 
Court  is  assisted  by  nautical  assessors,  the  evidence  of  a 
nautical  expert  will  not  be  received.    The  "  Naqpore  " 

^  [Ad.  VIII.  186 

PBACTICE  —  ADMIBALTT  —  MTJIINCTIGN  —  Re. 

straining  action  at  law— Order  of  Admiralty  Court  limiting 
liability  of  owner,]  After  an  order  has  been  made  limiting  the 
liability  of  an  owner  of  a  ship  lost  by  collision,  the  Court 
will  grant  an  injunction  to  restrain  an  action  at  law  for  damages 
in  respect  to  goods  lost  in  the  ship.    The  **  Torch  " 

[Ad.  VII.  198 

PBACTICE-ADMIBAIiTT-JXTBISDlCTIOM-. 

1.  — -  Amount  of  property  salved.]  The  Court  is  not  without 
jurisdiction  when  the  property  salved  amounts  to  £1,000,  though 
ttie  property  proceeded  against  does  not  amount  to  that  sum. 
The   "Empire  Queen"         .  .  Ad.  HI.  M,  187 

a. To   remit— Demurrage.]    The    Judge  in  Admiralty 

has  jurisdiction  to  remit  an  action  for  trial  in  the  Dublin 
Recorders  Court  where  the  amount  daimed  in  the  writ  ie 
under  £50.    Bull  v.  Pile  (The  "Erminia") 

[Ad.  XXVII.  136 

^ Power  to  restrain  vessel  not  registered  in  Ireland.] 

The  Court  of  Admiralty  has  jurisdiction  in  a  cause  of  re- 
strain though  the  vessel  be  not  registered  in  IrelaTid.  The 
"  Lady  Clermont  "      -  .  .  Ad.  IV.  M.  642 

PBACTICE  —  ADMIBAIiTT  —  LIMITATION  OF 
IiIABIIiITT_.SfMt<  to  limit  liability  of  owner— Collision,] 
Where  a  shin  has  been  lost  by  collision,  the  Court  has  jurisdic- 
tion under  the  Court  of  Admiralty  (It.)  Act,  1867,  without  re- 
gard to  the  ship  or  proceeds  being  under  arrest,  to  make  an 
order  at  the  suit  of  an  owner,  determining  the  amount  of 
his  liability,  and  to  distribute  such  amount  rateably  among 
the  several  claimants.  Form  of  an  ex  parte  order  in  such 
cas®  -  The    "Torch"  Ad.    VII.   19S 


In  j  miction 


-  VII.    198 


See  Practtice—Admihaltt— Injunction. 

PBACTICE  —  ADMIBAIiTT  —  MONITIOIT  —  BaU  ~ 

Priority— Conditional  order— Waiver— J urisdittion.]  A  vessel 
cm  a  voyage  to  Liverpool  was  arrested  at  Queenstown,  at  the 
instance  of  the  plaintiff  in  a  suit  for  necessaries  supplied  to 
her.  Bail  was  procured  by  the  assignees  of  a  bottomry  bond 
upon  the  ship,  freight,  and  cargo,  given  on  the  voyage,  and 
payable  twenty,  days  after  her  arrival  at  the  port  of  discharge, 
and  the  vessel  proceeded  to  Liverpool,  where  she  was  ar- 
rested in  a  cause  of  wages,  and  again  arrested  by  warrant 
of  the  English  Court  of  Admiralty  in  a  cause  of  necessaries, 
instituted  by  the  plaintiff,  in  respect  of  the  same  claim  as 
tliat  on  which  the  arrest  at  Queenstown  was  founded.  The 
vessel  was  subsequently  sold  under  an  order  of  the  Court  of 
Admiralty  in  England,  made  at  the  suit  of  the  assignees  as 
bondholders,  but  a  considerable  sum  remained  due  to  them. 
It  did  not  appear  that  a  decree  had  been  obtained  in  any  of 
the  suits  instituted  in  England.  The  plaintiff  jnooeeded  ^ 
with  his  suit  in  the  Court  of  Admiralty  in  IreUtnd  and  sub^Q  I  p 
soquently  to  all  the  proceedings  above  mentioned  obtained  V^  "^^ 
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(  620  ) 


PRAOTIOB-ADMIBALTT-MONITION-  eomtinwd. 
decree  in  his  favour  for  the  amount  of  neoessaries  and  costs. 
Havingr  successfully  applied  to  the  bail  for  payment,  the 
plaintiff  instituted  a  motion  for  an  order  for  a  monition 
against  the  bail  to  compel  the  payment  by  them  of  the  dam- 
ages and  costs: — Beld,  that  the  motion  should  be  granted. 
The  bondholders  having  filed  an  affidavit  to  resist  the  motion, 
and  not  having  applied  for  an  extension  of  the  time  for  answer- 
ing the  plaintiff's  affidavit  t—fl'eZc;,  that  it  was  not  open  to 
them  to  contend  that  the  application  should,  in  the  first  in- 
stance, have  been  for  a  conditional  order.  Whether  an  ap- 
plication for  a  monition  against  bail  should,  in  the  first  in- 
stance, be  for  a  conditional  order,  qvcere.  SemblCf  even  if 
the  bondholders  had  obtained  a  decree  in  favour  of  their  bond 
for  its  full  amount,  the  x>OBition  of  the  plaintiff  would  not 
hare  been  affected  by  it  A  cause  instituted  in  the  Irish 
CJourt  of  Admiralty  will  not  be  superseded  or  suspended  by 
proceedings  subsequently  taken  in  the  English  Court  of  Ad- 
miralty.   Thi    "Qnwabd"  -  -  Ad,   VI.   160 

PBACTICE— ADMIBALTT-^ABTIES. 

1. Death  of  co-plaintiff^Suggeationr-^SSSth  O.  O.]    One 

of  the  plaintiffs  in  a  suit  having  died,  and  the  cause  surviving 
to  his  surviving  jiartner,  the  Court  refused  to  authorise  the 
filing  of  a  suggestion  of  such  death,  or  to  make  an  order 
otherwise  than  in  the  terms  of  the  205th  rule,  which  provides 
that  the  suit  shall  proceed  at  the  instance  of  the  surviving 
plaintiff.    Thb  "Lion" Ad.  V.  10 

8. Power  of  defendant  who  ha»  not  pleaded  to  dispvie 

the  daim."]  A  defendant  in  a  suit  to  recover  a  claim  for 
seaman's  wages,  who  has  entered  an  appearance,  but  not 
pleaded,  will  not  be  permitted  by  the  Court  to  dispute  the 
plaintiff's  cUim.    Thb  "Helkn"    -       -       -       Ad.  V.  23 

PBAOTICB— ADMIBALT7— PATMBNT     OTTT     OF 
OOT7BT. 

1« Motion  for  payment  of  balance  of  fund  for  which 

warrant  had  been  tauedr—Petition.']  The  master  of  a  ship, 
defendant  in  a  suit  for  breach  of  contract,  having  a  claim  for 
wages  and  disbursements  on  the  proceeds  of  the  ship  and 
cargo,  which  had  been  sold,  and  who  claimed  to  be  ipart  owner, 
moved  for  x^yment  to  him  of  the  balance  of  the  fund,  for 
which  the  warrant  had  been  issued.  A  caveat  motion  was 
directed  to  stand ;  the  Master  to  file  a  i)etition.  The  "  Joseph 
Dexter" Ad.  III.  M.  280 

8. Motion  to  draw  money  out  of  Court."]    A  motion  which 

was  made  by  the  defendant  to  draw  money  out  of  Court  which 
had  been  lodged,  the  Court  of  Chancery  in  England  having 
made  an  injunction  order  against  proceedings  in  the  cause  by 
the  Admiralty  Court,  was  refused.    The  "Lion" 

[Ad.  IV.  3f .  418 

8. Priority  of  payment  of  wages  and  neeessariei.']    Where 

the  i^arties  in  different  suits  — ^for  wages  and  for  necessaries — 
against  the  same  ships,  display  equal  diligence,  and  the 
fund  is  insufficient  to  pay  both  in  full,  the  parties  suing  for 
wages  will  be  paid  their  claim  with  costs  in  full,  before  the 
demand  for  neoessaries.      The  "  Queen  "     Ad.  III.  M.  119 

PBACTICB—ADMIBALTY— PLEADING. 

1. Amendment   of  answer  —  Pleading   de  novo.]      The 

pleadings  having  been  concluded  and  printed,  and  the  case 
being  ready  for  hearing,  the  defendant  moved  to  withdraw  his 
answer  and  plead  de  novo.  Leave  granted,  on  payment  of  all 
costs  of  the  motion  and  of  those  caused  by  the  amendment. 
The  "  Castiglione  "  and  Cargo       -       Ad.  III.  M.  176 

2, Application  to  expunge  an  article.]     The  plaintiffs 

in  a  cause  of  damage  to  cargo,  having  alleged  in  their  i^etition 
as  a  particular  instance  of  neglect,  etc.,  to  which  the  damage 
was  attributable  that  the  vessel  was  in  a  damaged  and  leaky 
condition  when  the  cargo  was  shipped,  the  defendant's  answer 
denied  this  statement,  and  added  in  its  5th  article  "  that  the 
agent  of  the  shipi^rs  of  said  cargo  saw  and  inspected  the 
said  vessel  during  the  shipment  of  said  cargo,  and  after  paid 


PBAOTIOE- ADMIRALTY-PLEADING-  amtinud. 
cargo  was  put  on  board  of  her,  and  made  no  complaint  what- 
ever of  her  state  or  condition.*'    A  motion  by  the  plaintiffs  to 
expim'^e  this  article  from  the  record  was  refused.    The  "  Fob- 
tuna"       ---.--      Ad.  VI.  79 

3. Cause  of  damage  to  cargo — Inspection  of  ship^s  log^ 

Court  of  Admiralty  {Ireland)  Act,  1867,  sees.  37,  49— Onu«  of 
proof— Surprise.]  The  right  of  the  Judge  upon  the  hearing:  of 
a  cause  in  the  Court  of  Admiralty  to  call  for  and  inspect  s 
Bhip's  log,  is  not  taken  away  by  the  37th  or  ♦9th  sections  of 
the  Court  of  Admiralty  (Ir.)  Act,  1867.  The  words  "  dangers 
of  the  seas  "  occurring  in  a  bill  of  lading  must  be  taken  in 
the  sense  in  which  they  are  used  in  policies  of  assurance.  In 
a  cause  of  damage  to  cargo,  the  fact  of  the  dama^  being  ad- 
mitted  as  well  as  proved,  and  the  plaintiff  liaving  given  evi- 
dence,  which  if  unrebutted  would  establish  that  due  care  of  the 
cargo  was  not  taken  by  the  defendant's  servants:— FfW,  that 
it  lay  upon  the  defendant  to  sustain  affirmatively  the  statement 
in  his  answer  that  such  damage  was  the  consequence  of  the 
excepted  perils.  In  a  cause  of  damage  to  cargo,  the  defendant's 
answer  contained  a  statement,  amongst  others,  that  the  agent 
of  the  shippers  of  the  cargo  saw  and  inspected  the  vessel  during 
the  shipment  of  the  cargo  and  afterwards,  and  made  no  com- 
nUint  of  her  condition: — Held,  that  this  was  an  immaterial 
circumstance.  Semble,  the  plaintiff  in  a  cause  of  damage  to 
cargo  not  having  stated  in  his  petition  as  a  breach  of  contract, 
or  dereliction  of  duty,  that  the  master  of  the  ship  when  he 
found  that  the  cargo  was  damaged  did  not  put  into  some  port 
on  the  voyage,  it  was  not  open  to  him  to  rely  on  thi^  fact  at 
the  hearing.    The  "  Fortuna  "  -  -       A<t.  VI.  80 

4- Collision— Proof— Sailing    Rules    16,    18,     19.1    The 

reason  of  the  rule  that  a  party  proceeding  to  recover  damage 
sustained  in  a  collision,  must  correctly  allege  in  his  petition  the 
facts  on  which  he  relies,  and  must  establish  in  proof  the  ca^ 
he  sets  up  in  pleading,  is  inapplicable  to  the  defence  of  a  vessel 
proceeded  against,  stated  The  defendant  having  in  his  answer 
attributed  the  collision  to  the  -plaintiff's  vessel  having  attempt rd 
to  cro.^R  the  bows  of  his  vessel,  and  the  Court  upon  the  hearinj? 
being  of  opinion  that  the  collision  was  attributable  to  a  different 
c&u9e  i—Held,  that  the  defence  was  not  thereby  invalidated. 
The  words  "  stop  and  reverse  "  in  the  16th  of  the  sailing  rules, 
apply  to  the  engines  of  a  vesjjel,  and  do  not  mean  that  the 
vessel  is  to  go  astern.    The  "Belle "  v.  The  "Mttllinoab" 

[Ad.  VI.  153 

^y ColHsion— Particularity— Inevitable    accident.]    The 

petition  in  a  cause  of  collision  having  stated  that  the  plaintifTa 
vessel  had  taken  up  her  position  in  jwrt,  and  was  moored  in 
a  proper  position,  with  sails  lowered  and  furled,  and  that 
the  defendant's  vessel,  under  way  and  entering  the  harlour, 
ran  into  and  struck  her,  added  that  "the  said  collision 
was  altogether  the  fault  of  the  defendant's  vessel,  and  ww 
caused  by  the  recklessness,  carelessness,  and  mismanagement 
of  those  on  board  of  her,  and  was  not  caused  or  contributed 
to  by  anything  done  or  left  undone  by  those  on  board  of  the 
plaintiff's  vessel,  and  the  said  collision  was  further  occasioned 
by  the  want  of  any  or  sufficient  look-out  on  board  the  defen- 
dant's vessel":— Held,  upon  the  hearing,  that  the  phintiff 
was  not  bound  to  state  more  precisely  the  mode  in  which  the 
collision  occurred,  and  that  the  recklessness,  carelessness,  kc, 
diarged,  were  not  to  be  taken  to  be  confined  to  the  only 
specified  act  of  negligence,  viz.,  not  having  a  sufficient  lot** 
out.  Where  a  plaintiff  relies  on  a  breach  of  any  statutory 
rule  of  navigation  he  should  specifically  plead  that  the  act 
done  or  not  done  was  in  violation  of  such  i»rticular  rule.  A 
defence  of  inevitable  accident  can  only  be  sustained  hy 
showing  tliat  previous  measures  could  not  have  been  adopted 
to  render  its  oocurreuce  less  probable.  The  "  iNDrsTEi "  r. 
The  "Secret" Ad.  VI.  146 

6. Notice  of  suit— 6  &  7  Wm.  ZF.,  c.  100,  see.  t]  In 

a  suit  to  recover  damages  on  account  of  a  collision,  the  defen- 
dants (the  City  of  Dublin  Steam  Packet  Company)  plesded, 
ns  one  of  the  articles  of  their  answer,  that  **  notice  of  thia 
suit  was  not  given  to  the  owners  of  said  steamer,  or  left  at 
their  office  in  the  City  of  Dublin,  before  the  commencement  of 
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PBAOTIOE-ADMIB  AliTT-FIiBADINGh-  continued. 
this  suit)  pursuant  to  the  provisionB  of  the  statute  in  that  be- 
half, and  the  owners  of  said  steamer  rely  on  the  absence  of 
such  notice  as  a  bar  to  this  suit."  A  moticm  by  the  plaintiffs 
to  amend  the  answer  by  striking  out  this  article  was  refused. 
Thb  "Belle"  v.  The  "Mullingab"       -       Ad.  VI.  162 

7*--— 'Setting  aside  pleadings — Alleged  priarity— Concurrent 
tuitt  in  rem.]  In  a  cause  of  neoeesaiies  instituted  on  account 
of  materiala  supplied  for  repairing  the  vessel  which  was  the 
subject  of  the  suit,  when  in  the  port  of  Liverpool  in  April, 
1868,  the  defendants,  intervening,  pleaded  that  they  were  the 
assignees  of  a  bottomry  bond,  dated  the  13th  October,  1870, 
by  which  the  said  ship  was  hypothecated  to  secure  to  a  firm  in 
Port  Louis,  Mauritius,  the  payment  of  a  sum  of  money  ad- 
vanced to  the  master ;  and  that  the  value  of  the  vessel  was 
less  than  the  sum  scoured  by  the  said  bond ;  and  they  claimed 
priority  over  the  plaintiff's  claim ;  and  alleged  that  the  plaintiff 
was  precluded  from  having  his  daim  satisfied  out  of  the  ship. 
The  Ckiurt,  upon  motion  by  the  pkintiff,  set  aside  the  defen- 
dant's pleadings.    The  *'  Onwabd  "  -  -  Ad.  V.  166 

PBACTICE  —  ADMIBALT7  —  SB0T7BITT  FOB 
COSTS — Consolidated  actions — Collision,^  Three  causes  of 
damage  by  collision  brought  respectively  l^  the  owners  of  the 
cargo  of  a  sunken  vessel,  the  owners  of  the  vessel  and  the 
master  and  crew  of  the  vessel  (numbered  respectively  255,  258 
&  259),  against  the  owners  of  the  colliding  ship,  and  in  one  of 
them  the  ship  having  been  arrested  and  liberated  on  bail,  were, 
upon  motion  by  the  defendants,  consolidated.  Pending  the 
hearing  of  the  consolidated  causes,  and  before  the  plaintiff's 
case  had  closed,  a  motion  upon  notice  was  made  that  the  plain- 
tiffs in  the  oonsolidated  causes  be  compelled  to  answer  the  com- 
plaint of  the  plaintiffs  in  a  cross  cause  and  give  security  to  pay 
such  damage  as  might  be  ifound  due  in  the  cross  cause.  The 
Court  havmg  reserved  judgment  \mtil  the  conclusion  of  the 
hearing : — Held^  that  the  second  clause  of  the  72nd  section  of  the 
Court  of  Admiralty  (Ir.)  Act,  1867,  under  which  the  motion 
was  made,  applies  only  to  cases  in  which  the  owner  of  one  of 
the  colliding  ships  is  the  plaintiff  in  the  principal  cause. 
Scmble,  that  the  72nd  sec.  was  not  applicable  to  the  suit  iQ 
which  the  master  and  crew  were  plaintiffs.  Held  slso,  that 
though  the  said  section  was  applicable  in  terms  to  the  cause  No. 
258,  in  which  the  owners  of  the  sunken  vessel  were  plaintiffs,  the 
Court  ought  not  to  exercise  the  discretionary  power  given  to  it, 
since  it  could  not  susi)end  one  of  the  causes  without  8\isi)ending 
the  others,  whicli  it  had  no  power  to  do,  and  that  the  motion 
should  be  refused  with  costs.  Under  the  terms  of  the  18th 
Geueral  Order  the  filing  of  a  pracipe  for  a  warrant  or  citation 
is  to  be  deemed  the  inatitution  of  a  suit.  The  "Anna 
Lassen"  r.  I'hb  "Lake  St.  Olaib"  -  -    Ad.  VII.  66 

PBACTIOE— BANXBT7PTC7. 

See  Cases  under  Bankbuptcy. 
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PBAOTICB—OHAKOBBY— AFFIDAVIT. 

1* AMdavH    to    verify    answer— Departure    frotn    form 

prescribed  by  Chancery  {Ireland)  Act  1867,  sec  104.]  On 
special  grounds  permission  will  be  given  to  a  defendant  to 
make  a  short  affidavit  not  in  the  form  prescribed  by  the  Ch. 
(Ir.)  Act,  1867,  sec.  104,  verifying  his  answer  in  a  cause  in 
which  issue  has  been  joined.  Tiiat  affidavit  must  be  confined 
to  statements  within  his  personal  knowledge.  Cbokeb  v, 
Cbokeb  -  -  -  .        V.  C.  III.  Jf.  238 

®; Death  of  deponent^-^Omission  of  stcUement  of  it  in 

notice  served  of  aMdavit  having  been  sworn.']  When  an  affi- 
davit was  sworn  before  issue  was  joined  in  Uie  cause,  and  the 
deponent  died  before  notice  of  its  being  sworn  waa  served  upon 
the  opposite  party,  and  such  notice  when  served  did  not  con- 
tain any  mention  of  the  death:— JBTeZd,  that  the  affidavit 
could  not  be  used.    Evans  v.  Cook  -  B.  VIII.  17 

3. Extension  of  time  for  filing  affidavits.']    Affidavits 

allowed  to  be  filed  after  time  for  closing  evidence  had  expired 
under  peculiar  circumstances.  Pebbin  v.  Govebnobs  of  the 
Lying-in  Hospital    -  -  -  -    B.  IV.  M.  737 

4. "Form  of — Bearing  of  cause  in  which  issue  is  joined 

—Chancery  {Ireland)  Act,  1867,  see,  104.]  Affidavits  filed  by 
the  plaintiff  were  not  in  the  form  prescribed  by  the  Ch.  (Ir.) 
Act,  1867,  s.  104 : — Held,  that  that  section  was  not  imperative, 
and  the  plaintiff  was  allowed  to  read  the  affidavits.  Thomp- 
son V.  Lambebt  -  -  -  -      B.  II.  If.  369 

5. G.  O.  15— Infant.]    The  affidavit,  made  in  support  of 

an  application  for  leave  to  enter  a  memorandum  of  service  upon 
a  formal  inrty  under  G.  O.  33,  did  not  state  that  the  party 
served    was    not    an    infant: — Held,    sufficient      Smith    r. 

M'DONNELL C.II.M.llO 

6. Irregular  in  fortn— Amendment — Trustee  Relief  Act] 

Some  of  the  luragraphs  of  an  affidavit  made  after  the  Chancery 
(Ir.)  Act,  1£^7,  came  into  operation,  and  by  trustees  for  the 
purpose  of  lodging  the  trust  moneys  in  Court,  were  couched  in 
the  first  i)erson,  whereas  others  were  couched  in  the  third.  The 
affidavit  was  received  and  filed,  but  the  registrar  declined  to 
act  upon  an  attested  copy  produced  for  the  purpose  of  entering 
a  side  bar  rule  to  lodge  the  funds  i—Held,  that  the  Court  would 
not  direct  the  Registrar  to  act  on  the  attested  copy,  but  that  the 
affidavit  should  be  taken  off  the  file  and  amended.  Re 
Elliott's  Tbusts  -  -  -  -    B.  II.  M.  40 

7. Memorandum  at  foot—VbSah  Oeneral   Order,  1867.] 

An  affidavit  was  filed  without  the  certificate  required  by  the 
165th  G.  O.,  1867,  and  was  referred  to  by  counsel  on  moving  the     j 
petition  :—Held,  that  in  this  instance,  the  Court  would  direct     |^p 
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PBAOTIOE-OHAHOBRT  (BefoM  ihd  Judicature  AoU)- 
AFFIDAYIT-eonl^niMi/. 

the  Clerk  of  the  ReoordB  and  Writs  to  permit  the  solicitor  to 
annex  .the  certificate;  but  that  no  suoh  permiasicm  would 
be  granted  in  future.  Dub.  Diocesan  Society;  cx  parte 
M'SOBLBY B.  II.3f.41 

8. Notary  Pvblic']    An  affidavit  sworn  before  a  Notary 

Public  in  New  York  annexed  to  the  affidavit  of  the  British 
Consul  identifying  the  Notary  Public  is  sufficient  to  ground  a 
petition  to  draw  money  out  of  Court  lodged  under  the  Trustee 
Relief  Act    Re  Kenah's  Tbtjsts         -  -  B.  I.  M,  »60 

9. Paper."]    Except  in  a  case  of  inevitable  necessity,  the 

Court  will  not  allow  affidavits,  which  are  not  on  the  paper 
prescribed  by  the  G.O.,  to  be  filed.     M'Cabtht  v,  Mullabkey 

[V.  C.  II.  Jf.  609 

10. Petition  by  corporations-Verifying  aMdavit,}    The 

affidavit  verifying  a  petition  under  the  l&th  section  of  the 
Court  of  Chancery  (Ireknd)  Regulation  Act,  1850,  can,  in 
the  case  of  a  company,  be  made  by  the  solicitor  if  he  had 
knowledge  of  the  affairs  of  the  company  and  of  the  matters 
referred  to.     Scottish  National  Insubancb  Co.  v.  Eybe 

[C.  I.  M.  246 

11. Sicorn  before  Indian  magittraie.l    An  affidavit  sworn 

before  a  magistrate  in  Bombay,  certified  by  the  Home  Office 
to  be  sudi,  was  allowed  to  be  filed  without  any  verification 
of  the  signature.    Febguson  r.  Ken  yon     -      B.  I.  M.  880 

12 Under  15  G.  (?.,  1867—50  O,  0.,  1843.]    The  affidavit 

to  support  a  motion  made  \mder  the  15th  G.  0.,  1867,  must 
be  made  by  the  plaintiff  as  well  as  by  ids  solicitor,  the  50th 
G.  O.,  1843,  being  still  in  force.  An  affidavit  to  support  a 
motion  under  the  16th  G.  O.,  1867,  omitted  the  averment  that 
the  matter  of  the  proposed  amendment  could  not,  with  reason- 
able diligence,  have  been  sooner  introduced  into  the  bill:  — 
Held,  defective.      Colclouoh  r.  Colclough 

[V.  C.  II.  M,  836 

FBACTICE-CHAirCEBT— AMENDMENT. 

'  1, Amended    bill— Amwcr— Reckoning   of   holidays   in 

time  limited.]  A  plaintiff,  when  he  requires  an  answer  to  an 
amended  bill,  must  serve  the  defendant  with  a  copy  thereof, 
with  an  indorsement  requiring  an  appearance  to  be  entered 
within  eight  days.  Where  an  answer  is  not  reciuired  the 
defendant  must  be  served  with  a  plain  copy  of  the  amended 
bill.  In  computing  the  thirty  days  allowed  for  filing  a 
voluntary  answer,  holidays  are  to  be  reckoned,  the  2nd  G.  O. 
(1843)  being  inconsistent  with  the  254th  G.  O.  (1867).  Cboker 
V.  Cbokeb V.  C.  III.  M.  196 

2. Amendment  of  bill — Substitution  of  parties  as  defen- 
dants—Mistake.] A  person  supposed  by  mistake  to  be  the 
heir  at  law,  was  named  as  defendant  in  a  bill  of  complaint. 
The  rightful  heir,  having  been  subsequently  discovered,  and 
the  plaintiff  having,  by  motion,  applied  for  leave  to  amend 
his  bill,  by  substituting  the  name  of  the  rightful  heir  in  the 
place  of  tlie  party  erroneously  supposed  to  be  such,  tlie  Court 
allowed  tlie  ainendment.    Watson  r.  Abundel 

[V.  C.  IX.  18 

3. Amendment  of  bill  notwithstanding  replication  Med— 

16  O.  O.y  1867.]  A  motion  for  leave  to  amend  a  bill,  after 
replication  filed,  was  refused,  it  not  being  shown,  within  the 
16th  G.  O.,  1867,  that  the  proposed  amendments  were  material, 
or,  if  material,  that  the  plaintiff  had  used  reasonable  diligence 
Sor  the  purpose  of  introducing  them  into  the  bilL  Casey  r. 
Abchbishop  op  Dublin    -  -  -  -       B.  X.  69 

4. Amendment  of  copy  decree — Bill  dismissed  at  hearing 

with  costs — Omission  of  costs  in  copy  decree — Jurisdiction— 1{^ 
#.  O.,  1867.]  On  a  motion  to  amend  a  copy  decree  by  adding 
a  declaration,  which  had  been  omitted,  that  the  defendant,  in 
the  bill  of  complaint,  was  entitled  to  the  costs,  to  a  certain 
extent,  of  dismissing  it,  to  be  paid  by  the  plaintiff  when  taxed 
and  ascertained,  the  bill  at  th6' hearing  having  been  dismissed, 
with  costs: — Held,  tliat  such  omission,  as  an  accidental  slip 
6n  the  part  of  the  Registrar,  came  within  the  103rd  G.  O., 
1667."  Head  r.  Pi^bobel  *  ^  «  Y.  O.  ZX.  190 


PBAOTIOB— OHANOBBT  (Before  the  Jadicataxe  Acts)— 
AMZINDMXNT-H3(mi<fMc«f. 

5. Introducing    printed    amendmefUs    in    bills — Proper 

procedure.]  Plaintiffs  soiight  to  amend  their  bill  by  annexing 
thereto,  after  the  prayer,  one  page  of  amendments,  printed  iu 
italics,  on  paper  of  the  proper  size.  The  officer  refused  to 
receive  the  amended  bill  in  that  form.  On  motion  that  lie  be 
directed  to  receive  it  in  that  form: — Held,  that  the  motiou 
should  be  refused.  Tlie  proper  mode  of  introducing  printed 
amendments  is  to  interleave  and  print  it  in  italics.  Sandbbs 
r.   Lisle V.  C.  III.  M.  156 

e. Ibth    O.    O.,    ISbl  —  Form  of  afRdarit.]      In    cases 

governed  by  tlie  16th  G.  O.,  1867,  liberty  to  amend  will  not 
be  granted  imless  there  be  an  affidavit  establishing,  to  the 
satisfaction  of  the  Court,  that  the  proposed  amendments  could 
not,  with  reasonable  diligence,  have  been  sooner  introduced 
into  the  bilL    Slatob  v.  Nolan     •  .    V.  C.  IX.  118 

PBACTIOB^CHAKCEBT^APPEAX. 

1. Jurisdiction — Extension   of   time — Companies   Acts.] 

Under  the  Companies  Act,  1862,  s.  124,  the  Court  of  Apiieal 
has  no  jm-isdiction  to  determine  the  right  to  appeal  before 
extending  the  time  for  appealing.  Liberty  to  appeal  must  fint 
be  obtained  from  the  Court  below.  Re  Etna  Insukaxce  Ca 
ex  parte  National  1*bovixcial  Bank  Ch.  A.  VII.  143 

2. Lodging  petition  of  appeal  or  ansiccr  after  prop<r 

time  lapsed.]  On  an  aiiplication  by  the  respondent  for  liberty 
to  lodge  the  ans^'er  to  a  petition  of  appeal  which  had  not  been 
lodged  owmg  to  a  fatality,  and  a  cross-appeal  from  the  order 
of  the  Master  of  the  Rolls,  although  not  brought  within 
statutable  period:— Held,  that  the  answer  might  be  lodged, 
but  the  application  for  the  cross-appeal  should  be  made  to 
the  Court  of  Chancery  under  the  Chancery  Appeal  Act,  1856, 
sea  11.    O'Connell  v.  O'Callaqhan  Cli.  A.  I.  Jf.  631 

3. Petition  of  appeal— Statement  of  facts  and  grounds  of 

appeal — Zrd  O.  O.,  1871.]  Where  a  petition  of  appeal  did  not, 
in  compliance  with  the  3rd  G.  O.,  1871,  state  the  material  facts 
of  the  case,  and  the  grounds  upon  which  the  order  appealed 
from  was'  sought  to  be  set  aside,  the  Court  declined  to  hear 
the  api)eal,  but  allowed  the  aijpellants,  to  file  an  amended 
lietition.      Pubdons  v.  Longfobd       -        Ch.  A.  XI.  141 

PBA0TICE-CHANCEB7— APPEABANOE. 

1. Appearance  entered  after  time  limited  in  order  for 

substitution  of  service*]  The  defendant,  a  peer,  residing  out  of 
the  jurisdiction,  was  served  in  the  manner  prescribed  by  the 
order  for  substitution  of  senioe,  but  did  not  enter  an  appear- 
ance. The  officer  declined  to  allow  the  plaintiff  to  enter  an 
appearance  without  special  leave  given  by  the  Court.  On 
motion :  —Held,  that  leave  should  be  given.    Eybe  r.  Kingston 

[V.  C.  !!•  M.  90 

2. Conditional  appearance  by  defendant,]    Leave  was 

given  to  a  defendant  to  enter  a  conditional  appearance  in  order 
that  he  might  moive  to  discharge  an  order  empowering  the 
plaintiff  to  enter  a  special  appearance  for  the  def^idant,  £teb 
V.  Kingston  -  .  .  V.  C.  II.  M.  104 

PBACTICB^OHANCEBT— BILL. 

1, Reinstating  vnHtten  bill  on   Mc^Filing  printed  bill 

after  time  limited— Sth  O.  O.,  1867.]  A  motion  was  granted 
that  the  written  copy  of  a  bill  which  had  been  removed  from 
the  file  ehould  be  reinstated,  and  that  the  plaintiff  should  there- 
upon be  at  liberty  to  file  a  printed  copy  of  the  bill,  notwith- 
standing that  the  time  for  filing  same,  under  8th  G.  O.,  1867,  had 
expired.  Ferrand  v.  The  Mayor  of  Bradford  (8  De  G.  M*X 
&  G.  93),  followed.      Conboy  v.  Owens         -         B.  X.  eo 

2. 33rd  G.  a,   18&I— Copy—Stamp.]    Copies  of  a  bill 

when  served  under  G.  O.  33  (1867),  on  formal  parties,  need 
not  be  stamped.  MrBPHT  v.  Doughty  -  B.  II.  M.  W 
PBACTICE  —  CHANCBB Y  —  CAXTSE  PBTITIOK  — 
Reference  under  the  I5th  section  of  the  Chancery  Regulation 
I  Act.]  Cause  petitions  under  the  15th  section  of  the  Chancery 
Regulation  Atrt,  ought  to  be  decided  by  the  Court  in  the  first 
instance  before  being  referred  to  the  blaster,  as  involving 
serious  questiwis  of  hiw.     Akon.^^  |^^  VjO^^*  '*  ^'  ** 
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FBAOTIGQES-OHAHOEBY  (Before  the  Judioatnre  Aots)— 
CA'Vl&A.T^Seiiinff  atide-^IrrefftdarUy.l  Petitioners  filed  a 
eavciU  at  a  time  when  the  iwtition  \mder  the  27th  G.  O., 
1851,  stood  dismissed  for  want  of  prosecution: — Heldf  that 
the  caveat  should  be  set  aside.    Lkslby  v.  Hogan 

[V.  C.  II.  Jf,  90 

PBACTICE  —  CHANCEB7  —  CHAMBBBS— Procf  dt/rc 
in  Chamber^Unpaid  ereditar—Summons.l  The  proper  mode 
of  procedure  by  an  uniiaid  creditor  \mder  the  Chancery  (Ir.) 
Act,  1867,  s.  147,  is  by  summons.    JRe  Httohes         B.  V.  89 

PBACrriOB— CHANCEB7— CHABGINQ      OBDEBS 
AND    STOP    OBDEBS. 

1. AMdavU  by  English  aolicUor  to  obtain  restraining 

order."]  When  an  affidavit  to  obtain  a  restraining  order  is 
made  by  an  English  solicitor,  it  should  state  that  there  is  an 
interest  in  the  stock  and  the  danger  of  its  loss,  and  the  form 
ill  Biehey  and  Bewley  (Chancery  Acts,  p.  267)  ie  not  applicable 
Wallis  r.  Bank  of  Ibeland  (Govkbnok  and  Co.) 

[B.  VII.  197 

8. C oat t— Unascertained  interest.]    The  respondent  was 

entitled  to  a  proportion  not  yet  ascertained  in  moneys  num- 
bered of  Government  Stock  standing  to  the  credit  of  another 
matter.  The  petitioner  in  this  cause,  having  obtained  a  de- 
cree with  costs,  moved  that  the  respondent's  share  of  the 
fund  should  stand  charged  with  payment  of  these  costs: — 
Heldy  that  the  petitioner  was  entitled  to  obtain  a  cliarging 
order  on  the  jespondent's  share,  whatever  it  was.  Olabkb 
r.    Hinds  -  -  -  -       V.    C.    II.    M.    59 

3. Jurisdiction— Chancery  {Ireland)  Act,  1867,  «.   170.] 

Upon  a  motion  under  the  170th  section  of  the  Chancery  (Ir.) 
Act,  1867,  for  an  order  to  charge  stock  standing  to  the  credit 
of  the  respondents  with  liability  to  the  amount  of  a  bond 
given  by  them,  and  to  restrain  the  Bank  of  Ireland  from 
transferring  the  stock,  or  permitting  it  to  be  transferred, 
until  further  orders  upon  notice  to  petitioner: — Held,  that 
the  170th  section  gave  jurisdiction  to  restrain  the  transfer  of 
the  stock,  but  not  to  charge  it  with  liability.  Rogebs  v, 
BOUBEB  -  -  -  -  -  B,    VII.    78 

4. Notice  of  motion,]    Notice  of  motion  to  obtain  a  stop 

order  was  considered  necessary.      Fabmsb  v.  Fabmeb 

[B.  I.  M.  227 

PBAOTIOB— OHAKCBBY—OONSENT. 

1. Chancery  {Ireland)  Aef,  1867 — Motion  for  decree— 

Time  for  making.]  It  was  consented  that  the  plaintiffs  might, 
although  the  time  for  answering  had  not  expired,  and  notwith- 
standing the  91st  6.  O.  (1867),  move  for  a  decree  on  caving  to 
the  defendants  two  dear  days'  notice  of  such  motion: — Held, 
that  the  consent  might  be  made  a  rule  of  Court.    Townbbnd  v. 

FUBWELL  -  -  -  -  B.  II.   Jtf^.   4 

2. Extension  of  time  to   file  afliflavits.]    A  consent  to 

extend  the  time  for  filing  affidavits  can  be  made  a  rule  of  Court. 
Peyton  r.  O'Bbien         -        -         -         -        B.  I.  3f.  648 

PBACTICB—CHAVOBBY— COSTS. 

1. Costs  of  day — Objection  for  want  of  parties.]    Wliere 

a  case  is  deficient  for  want  of  parties,  the  defendants  are  entitled 
to  the  costs  of  the  day.    Hodson  r.  Lysteb       C.  I.  M.  24 

2. Demand— Viein  facias — Over-marking-]      Before  the 

petitioner  sues  out  a  writ  of  fl.  fa.  for  costs  taxed  in  the  pre- 
sence of  the  respondent,  a  solicitor,  it  is  notnecessaiy  to  demand 
the  amount.  The  writ  was,  bjTteistake,  marked  for  £99 10s.  lid., 
and  the  respondent  paid  that  sum.  The  correct  sum  was 
£98  10<f.  lid.  The  respondent  served  notice  of  a  motion  to  set 
aside  the  execution,  and  then  the  mistake  was  discovered  by 
the  petitioner's  solicitor,  who  thereupon  repaid  £1  to  the  ^spon- 
dent : — Held  tliat  the  iwtitioner  was  liable  for  liis  solicitor's 
mistake,  but  that,  under  the  circumstances,  no  rule  should  be 
made  on  the  motion.   ~  Kxllt  v.  CBiibne     -     B.  II.  If.  4 


PBAOTIOE-OHANCEBY  (Before  tlie  Judicaton  Aots)- 
OOBT8— continued, 

3. Drawing  money  out  of  Court  lodged  under  7  Oco. 

IV.,  c,  74  {Prisons  Act).]  The  Court  has  power  under  sec.  32 
to  give  the  costs  of  drawing  money  out  of  Court  which  has 
been  lodged  under  7  Gea  IV.,  a  74,  by  the  Poor  Law  Com- 
missioners.     Kbllt  v.  Fbbnch         -         -         B.  I.  If.  442 

4. Exceptions    for    insuMcieney.]      Of    exceptions   for 

insufficiency  some  were  allowed,  and  the  remainder  were  over- 
ruled. It  was  agreed  that  the  cost  of  the  exceptions  should  be 
costs  in  the  cause.  But  the  Court  refused  to  carry  out  the 
agreement,  and  adopted  the  English  practice  of  giving  to  each 
party  the  costs  of  those  exceptions  on  which  ho  succeeds. 
Labkin  v.  Dayies        -        •        •        •         B.  II.  M.  316 

5» A£inor>— Partition — Discharge    of    receiver,]     Lands 

were  partitioned  in  moieties  between  minors  and  C,  who  applied 
for  the  discharge  from  his  moiety  of  the  receiver  r—lTefcf, 
that  the  costs  of  the  application  should  be  borne  in  equal  shares 
by  the  minor  and  by  the  applicant.    Re  Simpsons 

[C.  II.  M.  226 

fi« Motion   to   bring   ejectment—Iteeeiver,]     The   Court 

never  gives  the  costs  of  a  motion  by  a  landlord  for  leave  to 
bring  an  ejectment  where  a  receiver  has  been  apix)inted  over 
the  tenant's  interest.    Dickson  v,  Sihth.        B.  III.  M,  4 


-  Trustee— Account 
See  Tbusteb— Costs. 
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PBACTICE—CHANCEBT— DEOBBE. 

!• Order  and  decree  pro  confesso — lUservation  to  dispute 

the  amount  due.]  In  a  decree,  jtro  confesso,  in  a  suit  for  a 
receiver  on  foot  of  mortgage^  liberty  to  apply  for  an  account 
of  the  sum  due  on  the  foot  of  the  mortgage  was  reserved  to 
the  defendants.  Scottish  Amicable  Life  Assubance  Co.  v, 
Studdbbt    -  -  -  -  -       B.  III.  M.  280 

2. Service  of  motion  for — Parliamentary  appearance.] 

Notice  of  motion  for  a  decree  must  be  served  on  the  defendant 
even  in  a  cause  in  which  he  has  not  ajipeared,  but  a  Parliamen- 
tary appearance  has  been  entered  for  him.  Chambbe  it.  Cot- 
tinoham B.  III.  M,  288 

PBACTICE— 0HANCBB7—DEKT7BBBB. 

Amended  bill — Demurrer  after  pleading  to  original  bill,] 

A  x^ftrty  to  a  suit  is  not  precluded  from  demurring  to  an 
amended  bill  by  having  answered  the  original  bill.  Johnson  v, 
HODOBNS Ch.  A.  VII.   146 

PBACTICE  —  CHANCEBT— DISCOVEBT— DOOXT- 
MENTS. 

1, By  plaintiff  before  answer  ^ed,]    A  defendant  before 

filing  an  answer  to  the  interrogatories,  moved  for  the  pro- 
duction and  inspection  of  a  deed,  which  was  not  a  title  deed 
oommcm  to  both  parties,  and  wliich  was  stated  in  the  bill  at 
such  a  length  as  enabled  him  to  rely  upon  it  as  a  release:  — 
Held,  that  the  motion  should  be  refused,  since  the  Court  was 
not  satisfied  that  the  deed  was  necessary  to  enable  the 
defendant  to  put  in  a  full  and  sufficient  answer.  Philips  v. 
Pennefatheb         -         -         -         -         V.  O.  II.  Jf.  667 

2. Chancery  Act,  1867,  sec,  ll—AMdavit— Production 

of  documents,]  An  affidavit  is  not  necessary  in  supimrt  of 
a  motion  under  the  Ch.  (Ir.)  Act,  1867,  sea  71;  the  defendant 
in  his  affidavit  may  describe  the  documents  (if  numerous) 
generally,  or  by  classes.     Little  v.  M'Cobmick 

[B.  Ill  M.  312 

3, Communications  before   dispute — Privilege—Solicitor 

and  elient^Co-defendants.]  A.  filed  a  bill  to  obtain  a  declani*' 
tion  that  the  defendants,  B.,  a  solicitor,  together  with  C,  D., 
aiid  E.,  were  jointly  and  severally  liable  to  pay  a  sum  of 
money  which  A.  had  advanced  through  the  means  of  B.,  on 
a  mortgage  to  C.  The  bill  charged  a  breach  of  trust  by  D. 
and  E.  (tlie  trustees  of  C.'s  marriage  settlement),  as  the 
result  of  which  the  security  proved  insufficient,  and  imputed  T 
fraud  to  all  the  defendants.    B.  had  acted  in  relation  to  the  LC 
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PBACTIOE-CH AKCSBY  (Before  the  Jndioatare  Acts)— 
DISOOVBBY-DOOUMBNTS-am/diueA 

transaction  as  solicitor  for  A.,  D.,  and-E.  Upon  motion  by 
A.  that  D.  and  E.  should  produce  all  letters  and  copies  of 
letters  which  had  passed  between  them  and  B.  i—Held,  that 
all  letters  and  copies  of  letters  written  in  reference  to  the 
subject  of  the  suit,  and  before  the  dispute  arose  which  super- 
induced the  litigation,  should  be  produced,  save  such  as  should 
be  shown,  upon  affidavit,  to  contain  legal  advice  and  opinions 
merely.    Sankey  r.  Alexander     -  -    V.  C.  VIII.  167 

4. Summont— Jurisdiction  of  Chief  Clerk.']      When  a 

plaintiff  desires  to  proceed  under  the  Ch.  (Ir.)  Act,  1867,  to 
obtain  an  order  directing  the  defendant  to  produce  documents, 
the  Chief  Clerk  has  not  jurisdiction  to. issue  a  summons  requir- 
ing the  defendant  to  make  a  preliminary  affidavit  stating  the 
documents  in  his  possession.  Buch  an  order  must  be  obtained 
by  a  motion  to  the  Coiu^.  West  v.  Ekniskillbn,  Bundoban 
AND  Sligo  Railway  Company         -         -         C.  III.  M.  4 

PBACTICB— CHANCBBY— DISCOVBBY  —  IBTEB- 
BOGATOBIBS. 

1 Enlargement    of    time.]       Plaintiff's    solicitor  being 

engaged  in  preparing  a  will  for  the  plaintiff,  who  was  very 
ill,  forgot  to  serve  the  interrogatories  within  tlie  time  limited. 
The  V.  C.  enUrged  the  time,    Woodhouse  v,  Joyce 

LV.  C.  III.  M.  99 

2. Laches.]  A  motion  for  extension  of  time  to  file  inter- 
rogatories should  be  on  notice,  and  an  order  obtained  ex  parte 
is  irregular ;  but  this  can  be  waived  by  the  defendant's  laches. 
Cashill  v.   Nhon    ^  -  -  -       V.  C.  IV.  M.  180 

3. Petition— ISth  sec.  of  Ch.  Act,  1850.]    An  application 

to  annex  interrogatories  to  a  petition  under  the  15th  sec.  of  the 
Court  of  Chancery  (Irehmd)  Regulation  Act,  1850,  was  refused, 
as  surh  should  be  made  to  the  Master  to  whom  the  order  of 
reference  was  made,    Hewat  tr.  Armitagb    -    C.  I.  3f.  248 

4. Service."]  The  service  of  interrogatories  on  the  de- 
fendant need  not  be  personal.    Debhah  v.  Kiebnan 

[V.  C.  III.  31.  076 

6. Time  to   Me—Yoluntary  answer.]    On   the   10th  of 

March,  a  joint  voluntary  answer  was  filed.  On  the  9th  of 
March  there  had  been  lodged  in  the  notice  office  notice  of  a 
motion  for  leave  to  file  interrogatories.  The  defendant's 
solicitor  denied  that  he  had  received  it  at  the  time  of  filing 
the  answer  .—Held,  that  leave  to  file  the  interrogatories  should 
be  given,  without  requiring  the  plaintiff  to  pay  the  costs  of  the 
answer,  and  although  the  time  for  filing  them  had  expired. 
Felton  r.  Bbyan  -  -  -  -  B.  II.  J/.  196 

PBACTI0E—0HABCBB7— DISMISSAL   OF  BILL. 

1. Against  the  defendant  with  costs.]      When  a  plaintiff 

moves  to  dismiss  the  bill  with  costs  against  one  defendant, 
without  prejudice  to  the  question  by  whom  they  shall  be  paid 
at  the  hearing,  defendant's  costs  must  in  the  first  instance  be 
paid  by  the  pkintiff ;  but  that  will  not  prejudice  at  the  hearing 
the  question  as  to  the  party  who  shall  ultimately  pay  them. 
When  the  plaintiff  requires  such  an  order  he  must  obtain  it  by 
motion  to  the  Court,  not  by  entering  a  side-bar  order.  Nolan 
V.  Eyee B.  III.  M.  99 

2. Motion  to  dismiss  for  want  of  prosecution — Computa- 
tion of  time—llbth  &  256/A  O.  0.]    The  four  weeks  mentioned 
•  in  the  136th  G.  O.,  1867,  do  not  run  in  the  vacation.    Little  v. 
M'COBMICK B.  II.  af.  621 

3. Time  for  moving  to  dismiss  bill  for  want  of  prosecu- 
tion—Time  of  vacation.]  A  bill  was  served  on  one  defendant 
on  the  27th  of  August,  and  on  the  other  on  the  8th  of  September ; 
appearances  were  entered  upon  the  7th  and  14th  of  Septeiaber 
respectively.  On  the  4-th  of  November  the  defendants  filed  a 
voluntary  answer.  No  further  step  was  taken  by  the  plaintiff, 
and  on  the  26th  of  January  the  defendant  moved  to  dismiss 
for  want  of  prosecution : — Held,  that  the  case  was  imder  the 
139th  G.  O.,  and  that  the  times  of  vacation  were  to  be  excluded 
from  the  G.  O.,  and  therefore  the  motion  was  premature. 
Walsh  v.  Gbieb    -  -  -  -  B.  IV.  j/.  363 


PBAOTIOB— OHANOBBT  tBefore  the  Judicature  Acts)- 
DISMISSAIj  of  'Bn^-toHtinued. 

4. Time  for  moving  to  disimss  bill  for  want  of  prosecu' 

tion  —  libth  O.  0.  1867 — Compromise  pending— Vacation-^ 
Computation  of  time.]  On  May  12th,  1874,  a  consent  to 
submit  a  cause  to  arbitration  was  made  a  rule  of  Court,  but 
no  steps  were  taken  by  the  plaintiff  within  the  period  limited 
in  the  consent  for  entering  on  the  arbitration,  and  making 
the  award.  At  the  time  the  consent  was  entered  into  the 
plaintiff  had  about  a  week  remaining  before  any  steps  could 
be  taken  to  dismiss  the  bill  for  want  of  prosecution.  About 
two  days  before  the  Court  rose  for  the  long  vacation  the 
defendant  served  a  rule  to  proceed  compromise  off,  and  on 
the  first  day  after  the  long  vacation  moved,  under  136th  G. 
O.,  1867,-  to  dismiss  the  bill  for  want  of  prosecution: — Held,, 
that  the  motion  was  premature,  and  should  be  refused. 
MoouE  r.    Wabinc  -  -  -  V.  C.  IX.  6 

PBACTICB— CHABCBBT—BVIDEBOE. 

1. AMdavits.]  Affidavits  in  answer  to  replying  affi- 
davits of  the  petitioner  were  allowed,  alter  the  cause  was  set 
down  for  hearing,  at  the  respondent's  i)eril,  they  to  pay  the 
costs  of  such  portions  as  were  properly  evidence  in  support 
of  the  answer  and  not  a  reply  to  other  matter.  Pettox  r. 
M*MoRiiow C.  I.  JT.   777 

2. Affidavits    in    administration   summons.]    Notice   of 

affidavits  in  support  of  administration  summons  must  be 
served  on  the  defendants.    Dteb  r.  Dter     V.  C.  I.  M.  703 

3. Commission  to  cross-examine  witness  abroad — Terms 

of  order.]  A  commission  to  cross-examine  a  witness  abroad 
was  granted,  the  order  not  to  be  acted  upon  unless,  when 
the  trial  came  on,  tlie  witness'  health  made  it  impossible 
for  hun  to  come  to  Ireland.    Getty  r.  Elliott 

[V.  C.  I.  M.  688 

4. Examination  of  witness  before  examiner.]    The  Court 

will  not  order  the  Examiner  to  attend  a  witness  for  examination 
elsewhere  than  in  his  own  office,  unless  on  a  medical  certificate 
stating  that  tlie  illness  of  the  witness  is  not  infectious,  and 
that  his  residence  is  a  suitable  place  for  the  Examiner  and  the 
professional  men  to  go  to.    Bbooees  v.  Lalob 

[B.  IV.   M.   779 

5. Letter — Fetilion.]      A  letter  not  put  in  issue  by  a 

petition,  but  referred  to  in  an  affidavit  in  reply,  is  admissible 
in  evidence.      Butler  v.  Milleb  •  B.  I.  M,  260 

6. Motion    for   liberty    to    use   aMdavits    ^led    without 

interrogatories.]  A  motion  was  made  for  liberty  to  use  at 
the  hearing  affidavits  filed  without  interrogatories,  which 
was  necessary  as  the  time  for  closing  evidence  had  passed.  The 
Court  held  that  the  application  was  in  reality  one  for  enlarging 
the  time  for  closing  evidence  under  the  150th  section  of  the 
Chancery  (Ireland)  Act,  1867,  which  should  not  be  granted 
without  special  grounds,  and  the  motion  should  be  refused- 
Hastings    r.    BWTER  -  -  B.  IV.  M.   488 

7. Motion  for  decree — Cross-examincUion  of  witnesses — 

Ch.  Act,  1867.]  On  an  application  by  the  plaintiff,  in  a  suit 
to  be  heard  on  motion  for  a  decree,  that  the  cross-examination 
of  witnesses  who  had  been  examined  ex  parte  before  the  Ex- 
aminer of  the  Court,  or  had  made  affidavits  in  the  cause, 
might  be  taken  before  the  Examiner  :—J7r/<f,  that  such  croea- 
examination  sliould  take  place  in  open  Court,  and  not  bef(»-e 
the  Examiner.    Bbbslin   r.  Hodoens. 

[v.  c.  VIII.  no 

8. Motion  for  evidence  in  chief  to  be  taken  viva  toc^] 

There  need  not  be  an  affidavit  to  ground  an  application  that  the 
evidence  in  chief  shall  be  taken  viva  voce  at  the  hearing.  The 
circumstance  that  answers  to  interrogatories  have  been  filed, 
does  not  constitute  an  answer  to  such  an  application  when  made 
by  the  pUintiff.    Eiffe  r.  Hilliabd  V.  C.  II.  Jf-  aiO 

9 Motion  under  ItZnd  General  Order,  1867.]     A  motion 

under  the  162nd  G.  O.  (1867),  should  be  upon  notice.  M:oti.k  r. 
BONWELL  -  -  -  -  V.  C.  II.  Af.   681 
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B  VTDJSNOB  -  continued. 
When  on  motion  for  a  decree,  the  defendant  had  omitted 
to  serve  notice  of  hia  intention  to  use  his  answer  as  evidence, 
but  the  phuntiff  had  included  the  answer  in  the  list  of  docu- 
ments at  the  foot  of  his  notice  of  motion  for  a  decree,  and  had 
referred  in  his  answering  affidavits  to  all  the  allegations  con- 
tained in  the  answer : —ffcZti,  tlmt  the  answer  wa«  admissible 
in  evidence.    Nolan  r.  Nolan  -  ■     B.  VIII.  104 

U Objections— Entering  proof $."1    The  rule  of  evidence 

must  be  accurately  observed  in  framing  affidavits.  Objections 
to  any  part  of  an  affidavit  must  be  made  when  it  is  offered  m 
evidence.  Counsel,  when  stating  the  case,  may  state  whatever 
he  considers  that  he  can  make  evidence,  and  objections  to  its 
admissibility  must  be  made  when  the  proofs  are  called. 
Pbitchitt  v.  MAoriNESS  -  .       V.  C.  II.  M.  196 

la. Permission  to  use  affidavits  made  in  another  cause  be- 

tveen  same  parties.l  Leave  given  to  use,  on  a  motion  for  a 
decree  in  this  cause,  affidavits  made  in  another  recent  cause 
between  the  same  parties.    Meldon  r.  Gbiebson 

^  [V.  C.  II.  M,  862 

13. Reading  answer  as  affidavit  on  motion  for  a  decree 

—93rd  G,  0.,  1867.]  To  enable  the  defendant  to  read  his 
answer  as  an  affidavit  on  the  hearing  of  a  motion  for  a  decree, 
the  notice  required  by  93rd  G.  O.,  1867,  must  be  given.  Todd 
r.  Gamble    -  -  -  -    V.  C.  IV.  M,  106 

14. Witness  out  of  the  jurisdiction— Cross-e^^amination 

— Special  examiner— Chancery  Regulation  Act,  1867,  s.  96.] 
Where  a  party  to  a  suit  examines  a  witness  ex  parte,  before 
the  examiner  of  the  Court,  and  the  opposite  party  serves 
notice  of  his  intention  to  cross-examine  such  witness  at  the 
hearing,  the  party  on  whose  behalf  the  direct  evidence  is  given 
must,  in  order  to  be  enabled  to  use  it,  submit  the  witness  for 
rroes-examination.  The  witness  is  to  be  considered  as  under 
the  dominion  of  the  party  on  whose  behalf  he  gives  evidence. 
The  Court  will  not  appoint  a  special  examiner  for  the  purpose 
of  taking  the  cross-examination,  under  the  Chancery  Kegula- 
tion  Act,  1867,  s.  96,  except  under  very  special  circumstances ; 
and  if  the  witness  has  left  the  jurisdiction,  it  must  be  shown,  to 
the  full  satisfaction  of  the  Court,  that  it  is  out  of  the  power 
of  the  party  applying  for  such  appointment  to  produce  the 
witness  at  the  hearing  of  the  suit.    Saneet  v.  Alexaxdbb 

[V.  C.  VIII.  169 

PBAOTIOB— CHANCEBT— GT7ABDIAN  AD  LITEM 

1. Appointment — Practice.']  The  appointment  of  a  guar- 
dian to  a  minor,  being  an  act  of  a  judicial  nature,  must  be  made 
by  the  Court  itself.    Re  Buti.eb         -  -         0.  II.  M.  4 

2. Appointment— Practice.]    "When  an  infant  defendant 

is  a  ward  of  Court,  it  is  not  sufficient  that  the  Lord  Chancellor, 
on  petition  in  the  minor  matter,  appoints  a  guardian  ad  litem 
to  defend  the  infant's  rights.  An  order  appointing  one  must 
also  be  obtained  from  the  Court  to  which  the  suit  is  attached. 
Smith  r.  Smith     -  -  -        V.  C.  III.  M.  6 

3. Cause  petition — Jurisdiction  of  Mastir.]    In  a  suit 

commenced  by  cause  petition  l)efore  1st  of  November,  1867,  the 
Master  had  jurisdiction  to  appoint  a  guardian  ad  litem  for 
minor  respondents  under  tlie  175th  section  of  the  Cliancery 
(Ireland)  Act,  1867.    Pbbct  r.  Pebct  -         B.  I.  M.  701 

4. Minor  not   served  tcith  copy  bill — Appearance   for 

minor — 32  O.  0.,  1867.]  An  application  had  been  made  before 
the  Tice-Chancellor's  chief  clerk,  by  summons  under  the  32nd 
G.  O.,  1867,  to  assign  a  guardian  ad  litem  to  a  minor  defendant, 
which  the  chief  clerk  refused  to  do,  on  the  ground  that  it  did 
not  appear  that  the  minor  had  been  actually  served  with  a 
copy  of  the  bill,  although  an  appearance  had  been  entered  for 
him  by  the  solicitor  for  the  defendants.  On  an  application  on 
behalf  of  the  minor  before  the  Vice-Chancellor  in  Cliamber :  — 
— Held,  that  a  guardian  ad  litem  might  be  appointed,  although 
the  minor  had  not  been  served,  the  application  being  made  on 
behalf  of  the  minor  defendant  himself.    Llotd  r.  Rossmobe 

[V.  C.  IX,  191 


FBAOTIOE-OHANOEBY  (Befoxe  tbe  Judicatoxtt  Acta)- 
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6. Naming -^Chambers.]       A   guardian   ad  litem   for 

minors  would  not,  even  before  the  regulations  as  to  Chaml)er 
business,  be  named  in  Coiui.    Webb  v.  Fitzpatbiok 

[V.  C.  II.  AT.  106 

e. Person  of  unsound  mind^  but  not  so  found — Evidence  of 

uMoundness — Sufficiency  of  affidavits.]  On  an  application  by  a 
plaintiff,  that  a  guardian  a'd  litem  be  appointed  for  one  of 
the  defendants  in  the  suit,  who  was  alleged  to  be  of  un- 
sound mind,  although  not  so  found  by  commission: — 
Heldy  that  a  statement  in  the  affidavit  of  the  plaintiff  re- 
peating an  allegation  in  the  answer  of  the  other  defendants, 
tliat  the  defendant  was  *' imbecile,  *'  was  insufficient  evidence 
that  the  defendant  was  of  unsound  mind.  Watson  r. 
Kmlans B.   VIII.   167 

7. Person  of  unsound  mind  not  so  found  by  inquisition 

—Jurisdiction.]  The  usual  administration  decree  was  made 
against  an  executrix,  and  she  was  directed  to  lodge  the  usual 
accounts,  which  she  accordingly  lodged  and  verified.  The 
executrix  became  a  lunatic,  but  was  not  so  found  by  the 
inquisition.  On  a  motion  for  an  order  to  appoint  as  a 
guardian  ad  litem  a  person  who  had  been  already  appointed 
a  guardian  ad  litem  for  the  lunatic  in  two  other  suits:  — 
Held,  that  under  its  general  jurisdiction  the  Court  had 
power  to  make  the  order.  Where  the  proceedings  have 
been  sent  into  Chambers,  such  applications  should  be  made, 
on  summons,  at  Chambers.    Wolfe  r.  Wolfe. 

[V.  C.  IX.  98 

Payment  out  of  Court— Minor. 

See  Tbustee— Tbustee  Relief  Act.    8,   9. 


PBACTICE—CHANCEBT—HBABIVa. 

1. Copies  of  documents  for  the  use  of  the  Court.]    Before 

the  hearing  of  each  case,  a  comi^lete  set  of  printed  copies  of 
all  the  printed  documents  which  are  to  be  used  at  the  hearing, 
should  be  lodged  for  the  use  of  the  Coiu-t.  Buchanan  t*. 
CuMiNO       -  -  -  -  -        V.  C.  II.  M.  281 

2. Omission  to  enter  proofs  at  the  hearing.]    The  Court 

will  not  allow  documents  to  be  entered  as  evidence  after  the 
decree  is  made  up.    Muepht  r.  Smyth     -    B.  IV.  M.  608 

PBACTICB— CHANCEBT— INJUNCTIOir. 

1- Administrator — Injunction    to    restrain    transfer    of 

shares.]  The  Court  granted  an  injunction  to  restrain  the 
transfer  of  shares  by  an  administrator  who  had  delayed  pay- 
ing the  next-of-kin  for  three  years,  and  against  whom  it  was 
cliarged  that  he  had  sold  his  house  and  was  about  to  leave 
Ireland— the  order  was  absolute  in  the  first  instance,  to  be 
served  personally  within  two  days.  Fitzgebald  v.  Loneb- 
gax V.    C.    I.    Af.    701 

2. Administration  summons— Restraining  action  at  law 

—Irish  Chancery  Act,  1867,  ss.  145,  149.]  When  an  order 
has  been  obtain^  on  an  administration  summons  in  Chamber, 
under  the  145th  section  of  the  Irish  Chancery  Act,  1867,  an 
injunction  to  stay  proceedings  at  law  can  be  applied  for  at 
any  time,  either  by  motion  to  the  Court  or  by  summonti, 
where  judgment  is  on  the  eve  of  being  marked  and  danger 
is   apprehended.    Re  Nolan  -  -        V.    C.    IX.    6 

3. Court  of  Equity  staying  action  at  law]    A  Court  of 

Equity  will  not  grant  an  injunction  restraining  the  prosecu- 
tion of  an  action  at  law  where  the  grounds  upon  which  the 
injunction  is  sought  for  would,  if  in  accordance  with  the 
statement  of  them  made  to  the  Court  of  Equity,  afford  an 
applicant  a  good  defence  to  the  action  at  law.  Axdebson  v. 
Lamb Ch.    A.    VII.    148 

4. Injunction  bill  Hied  in  manuscript — Printed  copy  not 

lodged  within  time  limited,]    An  injunction  bill  was  filed  in 
manuscript,  and  through  pressure  of  business  the  plaintiff'*^ 
solicitor  did  not  file  the  printed  bill  within  the  14  day8're-1/> 
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INJUNCTION-  continued. 
quired  by  the  68th  see.  of  the  Chancery  (IreUnd)  Act,  1867. 
The  Court  restored  the  bill  to  the  file,  but  refused  to  give 
the  defendants  their  costs.    Bobb  r.   Connob 

[B.  IV.  M,  661 

6. Mandatory — Interlocutory  motion,'\    The  plaintiff  on 

the  10th  August,  1872,  entered  into  certain  articles  of  agree- 
ment with  the  defendants  whereby  the  defendants  agreed  to 
lend  to  plaintiff  a  sum  of  £22,000,  on  the  security  of  a 
mortgage  of  his  estates  therein  named.  Subsequently,  said  de- 
fendants receded  from  said  agreement,  and  plaintiff  on  the 
same  securities  concluded  for  a  loan  of  £26,000  with  the  S. 
Insurance  Company.  Defendants,  for  the  purpose  of  enforcing 
the  payments  of  the  costs  of  said  abortive  loan,  caused  a 
memorial  of  the  said  agreement  of  the  10th  August,  1872, 
to  be  registered  in  the  Begistration  of  Deeds  Office.  This 
memorial  operated  as  a  blot  on  the  title  of  the  plaintiff,  who 
now  sought  on  an  interlocutory  motion  for  an  injunction 
commanding  defendants  to  withdraw  said  agreement  of  10th 
August,  1872,  from  the  records,  which  the  Court  refused  to 
grant.  Habtopp  r.  N.  British  &  Mebcantilb  Insubance 
Company  -  -  -  -  V.   C.    VII.   147 

6. Misrepresentation — Deposit  receipts  to  married  tcoman 

— Action,]  Although  a  stake-holder,  who  has  entered  into  a 
new  contract  binding  at  law  with  one  of  the  rival  claimants  of 
the  same  demand,  cannot  maintain  an  interpleader  suit ;  yet 
if  such  contract  was  obtained  by  misrepresentation  the  Court 
will  grant  an  injunction  to  restrain  actions  at  law  commenced 
against  him  by  both  claimants.  Money  was  lodged  in  a  bank 
on  deposit  receipts  in  the  names  of  £.,  the  wife  of  F.  (who 
at  the  time  of  the  lodgment  represented  herself  to  be  a  widow) 
and  M.,  E.,  and  M.  went  to  the  bank  and  exchanged  such 
receipts  for  a  new  one  in  the  name  of  M.  alone,  £.  still 
representing  herself  as  a  widow.  The  money  originally  lodged 
was  admitted  by  E.  and  M.  to  be  money  of  W.  F.  apprised 
the  bank  that  E.  was  his  wife  after  the  deposit  receipt  had  been 
given  to  M.,  and  brought  an  action  against  the  bank  for  the 
money  which  was  originally  lodged  by  £.  M.  also  brought  an 
action  against  the  bank  on  his  deposit  receipts:— ITcZcZ,  that 
as  the  deposit  receipt  to  M.  had  been  obtained  by  a  misrepre- 
sentation, the  bank  was  entitled  to  an  injunction  to  stay  the 
actions.    Costbllo  r.  Mabtin       -       -       -       B.  I.  If.  82 

7. Staying  proceedings  against  assignees  in  bankruptcy 

— Subject  matter  of  suit  within  jurisdiction  of  Court  of  Bank- 
ruptcy— That  Court  declining  to  adjudicate  pending  Chancery 
proceedings — Suit  to  compel  trustees  to  carry  out  trusts  in 
relation  to  bankrupts  property — Discretion  of  Court — Juris- 
dietion^20  &  21  Ftc.,  e.  60—35  &  36  Vic,  c  58.]  The 
defendants  mortgaged  to  the  plaintiffs  certain  linens,  which  the 
mortgagors  had  placed  in  the  possession  of  B.  for  the  purpose  of 
being  bleached,  by  the  same  deed  covenanting  with  the  plain- 
tiffs that  they  would  hold  the  linens  on  their  behalf  and  keep 
an  account  thereof.  In  December,  1875,  the  defendants  pre- 
sented a  petition  for  arrangement,  and  subsequently  an  injunc- 
tion was  granted  restraining  B.  from  delivering  up  x^ssession  of 
the  goods  to  the  bank.  Subsequently  the  plaintiffs  filed  a  bill 
in  the  Bolls  Court,  while  the  goods  remained  in  the  possession 
of  B.,  alleging  that  such  possession  was  held  by  them  as  agents 
and  trustees  for  the  plaintiffs,  and  praying  an  injunction  to 
restrain  them  from  i)arting  with  the  goods.  The  petition  of 
the  defendants  for  arrangement  was  afterwards  dismissed,  and 
they  were  adjudicated  bankrupts  on  a  creditor's  petition, 
founded  on  the  act  of  bankruptcy  committed  by  reason  of  the 
proceedings  in  the  arrangement  matter.  Two  days  afterwards 
the  messenger  of  the  Court  of  Bankruptcy  obtained  possession 
from  B.  of  the  goods.  The  plaintiffs  then  amended  their  bill 
by  adding  the  assignees  in  bankiniptcy  as  parties  defendants, 
and  praying  for  an  injunction  against  them  also ;  and  when  the 
motion  for  the  injunction  came  on  for  hearing,  it  was  directed 
to  stand  till  the  hearing,  the  assignees  stating  that  it  ^'as  not 
their  intention  to  i^roceed  to  sell  the  goods.  Without  any 
previous  motion  to  stay  the  suit  in  the  Bolls  Court  the  assignees 
shortly  afterwards  ^ed  their  answer,  impeaching  the  phuntiffs* 
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security,  claiming  the  goods  under  the  order  and  disposition 
clause  of  the  B.  and  I.  Act,  1857,  and  submitting  that  the 
whole  motion  was  within  the  jurisdiction  of  the  Court  of 
Bankruptcy.  Subsequently  the  assigneea  applied  to  the  Court 
of  Bankruptcy  for  an  order  that  the  right  of  all  parties  claiming 
any  lien  on  the  goods  should  be  determined  by  that  Court, 
whidi  motion  was  refused,  as  against  the  plaintiffs,  on  the 
ground  of  proceedings  pending  in  the  Bolls  Court,  llie  cause 
then  coming  on  for  hearing  was  met  on  its  mmts,  but  it  was 
found  that  another  amendment  by  the  plaintiffs  was  necessary, 
which  was  afterwards  made.  On  the  assignees  moving  that  all 
further  proceedings  should  be  stayed : —JBTe^if,  that  the  motion 
should  be  refused.  Ellis  v.  Sibler  [L.  R  8.  Ch.  83)  applied. 
Mebchant  Banking  Co.  r.  Spotten  B.  XZ.  149 

8. Staying  actions  at  law — Costs.]    To  an  aotion  founded 

on  the  promissory  note  of  the  plaintiff  (the  defendant  at  law)« 
and  on  an  agreement  in  the  nature  of  accord  and  satisfaction, 
defences  founded  on  the  agreement  were  filed.  Beplioations : 
Fraud,  intoxication,  that  the  agreement  was  not  valid.  ThepUin- 
tiff  filed  this  bill  for  an  injunction,  admitting  that  he  mart 
be  defeated  on  the  third  replication  if  the  action  were  tried, 
but  submitting  that  the  agreement  was  a  perfect  equitable 
answer  to  the  claim  of  the  plaintiff  in  the  action,  and  praying 
that  the  agreement  might  be  declared  valid : — Held,  tkat, 
since,  under  the  circumstances,  the  case  at  law  might  ultimately 
become  in  the  nature  of  an  issue  to  ascertain  facts  which  would 
enable  the  Court  to  decide  whether  it  should  interfere,  the 
injunction  should  not  be  granted,  nor  could  the  Court  prevent 
the  trial  of  the  issues  raised  by  the  two  first  replications ;  but 
that  the  plaintiff  in  the  aotion  must  undertake  to  abide  such 
order  as  tiiis  Court  should  make  as  to  the  costs  thereof,  if  of 
opinion  that  the  plaintiff  was  entitled  to  equitable  relief  cm 
the  agreement.  Execution  not  to  be  issued  at  Utw  without 
leave  of  this  Court.    Matne  v.  Matnb  V.  O.  II.  M,    76 

9. Staying    proceedings  —  Concurrent    administration — 

Actions  in  English  and  Irish  Courts.]  In  respect  of  the  Irish 
assets  of  a  deceased  debtor  an  administration  action  was  brought 
in  England  by  English  creditors.  As  other  actions  were 
threatened  in  Ireland  an  administration  action  was  commenoed 
in  Ireland  merely  for  the  purpose  of  obtaining  injunctions 
to  restrain  them.  The  Court  in  Ireland  restrained  the  proceed- 
ings in  the  administration  action  there,  but  thought  that  the 
plaintiff  in  the  Irish  action  vtrb  not  in  any  default  in  not 
proceeding  with  the  aotion  there.    Bbowns  r.  Bobbbts 

[V,  C.  IV.  M.  70» 

Action  of  policy  of  insurance 

Sec  Insubancb.    8-10. 


-Ancient  Light 

See  Light.    1. 
-  Winding  up  of  company 

See  Company.    5. 


II.  M.  136 

II.  M,  as 


PBAOTICE  —  CHANCEBT-^T7BISDI0TION-nSmaZ< 

suits  in  superior  Courts.]  The  Lord  Chancellor  commented 
on  the  want  of  jurisdiction  in  the  County  Courts  to  entertain 
small  equity  suits.     Savagb  r.  M'Ellioott    C.  XZ.  M.  270 

PBAGTIOE  —  OHANOEBY  — KINOB  — ^c<^ffi/«.]    In 

minor  matters  the  Court  will  refer  it  to  the  Chief  Clerk  to 
take  accounts,  that  being  a  Ministerial  Act.    He  Butueb 

[C.  II.  M.  4 
PBACTIOE^-CHANOEBT— NEW  TB,ZAJ^— Contents  of 
notice  of  motion.]  It  is  necessary  to  specify  in  a  notice  of 
motion  for  a  new  trial  the  grounds  on  which  it  is  sought  to 
disturb  the  verdict.    Milleb  r.  Habbison      -      V.  C.  V.  3 

PBAOTIOE—CHANOEBY— NOTICE    OF    MOTION. 

1. Indorsement  on  notice  of  motion  for  a  decree.]    On 

a  case  coming  on  on  a  motion  for  a  decree,  it  was  steuck  out 
because  97  G.  C,  1867,  as  to  indorsement  g^  the  memorandiim 
on  the  notice  of  motion,  was  not  comidi^i  with.    Bbowv  r. 

H'"     •         -         -         Digitized  by  L-»-'"'-^-»°» 


(  5d8  ) 


DIGEST  OF  CASES. 


(584) 


FBACnOB-CHAirCBBY  (Before  the  Judicature  Aots)- 
irOTICE  OF  MOTION- «m<M«ed. 

2. Leave  to  serve— Time  expired.]    The  Court  will  not 

give  leave  to  serve  notices  of  motion  after  the  last  day  for  serv- 
ing them  except  in  cases  of  urgency,  and  where  the  delay  is 
accounted  for.    Anon.  -  -  -      B.  IV.  M.  106 

3. yotiee  served  out  of  Court.]    A  notice  of  motion 

served  out  of  Court  must  mention  that  tlie  motion  would  be 
made  "at  the  sitting  of  the  Court";  "or  the  first  oppor- 
tunity afterwards"  should  be  omitted.  Bourkb  v,  Fethee- 
OTON      -  -  -  -  -         B.  I.  AT.  279 

PBAOTICB— CHANCBBY-OBDBB. 

1. Motion    to    vary — Order    more    than    a   year    old — 

yotice.]  The  Court  will,  under  no  circumstances,  vary  an 
order  more  than  a  year  old,  without  notice  of  motion,  but 
will,  in  a  proper  case,  make  a  substantive  order  adopting  the 
variation,    lie  DpcKEx's  Trusts  -  B.  IV.  M.  336 

8. Pro  confesso — Service  of  interrogatories.]    To  entitle 

a  plaintiff  to  an  order,  pro  confesso,  interrogatories  must 
be  filed  and  served  within  the  time  prescribed  by  the  42nd 
General  Order  of  1867.    Dohebti  v.  Monk     B.  IV.  Jf.  582 

3. Setting  down  cause  on  order  to  take  bill  pro  confesso 

—Costs.]  It  is  irregular  to  proceed  by  motion  for  a  decree 
after  an  order  to  take  the  bill  pro  confesso  has  been  made, 
but  the  defendant  cannot  be  given  the  costs  of  the  day.  Casey 
V.  Kennedy  -  -  -  -     V.  C.  IV.  M.  472 

4. Vacating— Registration.]    An  order  on  a  contributory 

in  winding-up  prooeedingi  to  pay  calls  to  tlie  official  liquidator 
was  made  in  the  Court  of  Chancery  in  England  and  regis- 
tered in  the  Court  of  Chancery  in  Ireland.  Payment  of  the 
calls  having  been  made,  the  Court  directed  the  registration  of 
tlie  order  made  in  England  to  be  ^-acated.  lie  Alexandra 
Park  Company     -  -  -        '  -  -  B.  V.  119 

PBACTIOB— OHANCBBT— FABTIBS. 

1. Administration  suit — Legacies  to  charities — Attorney 

General.]  In  an  administration  suit  it  is  not  necessary  that 
the  Attorney -General  should  be  a  party  in  the  first  instance  by 
reason  of  a  legacy  being  bequeathed  by  the  testator  to  a  charity. 
Magill  v.  Murphy  -  -  -  B.  IV.  M.  472 

2. DecUh  of  respondent— Proceeding   without  personal 

representative.]  A  respondent  in  a  suit  died,  and  his  mother — 
a  i«rty  to  the  suit — would  have  succeeded  to  his  interest  had 
he  died  intestate: — Held,  that  the  suit  could  proceed  without 
a  pergonal  representative.    Peacock  v.  Cocken 

[B.  Z.  31.  646 

3. Executors  not  suing — Power  of  creditor  or  legatee  to 

sue — Pleading  assent  of  executor.]  To  entitle  a  creditor  or  a 
legatee  of  a  testator  to  sue  (without  pleading  and  proving  the 
assent  of  the  executor)  for  the  recovery  of  assets,  there  must 
be  a  collusion  by  or  insolvency  of  the  i)er6onal  representatives ; 
or  a  refusal  by  them  to  sue;  or  si)ecial  circumstances.  This 
last  exception  seems  to  comprehend  those  cases  in  which,  from 
the  nature  of  the  assets,  or  from  the  position  of  the  personal 
representatives,  it  would  be  impossible^  or,  at  least,  seriously 
inconvenient,  for  them  to  take  proceedings.     Eiffb  r.  Hilliard 

[V.  C.  II.  J/.  686 

4. Judgment  creditor — Extension  of  receiver.]  A  judg- 
ment creditor,  who  has  obtained  a  receiver,  is  not  a  necessary 
party  to  a  suit  to  extend  the  receiver,  but  not  praying  a  sale. 
North  British  and  Mercantile  Insurance  Co.  v.  Bourkb 

[B.  II.  M.  384 

-—Petition  for  ap]X)intment  of  trustee  of  se^Mration  deed 

[IV.  M.  608 
See  Trustee— Appointment.     10. 

PBACTIOB^OHANCBBT— PATTPBB. 

1. Liberty   to  sue   in  formil  pauperis— JVo^cc.]    Notice 

must  be  given  for  leave  to  continue  proceeding's  in  forma 
pauperis.    ToBiN  t?*  Beddik       •  •  •       B.l.  Jf.  63 


PBAOTIOE-CHANOEBY  (Before  the  Judicature  Acta)- 
PAUPEB-  continued, 

2. Motion   for  liberty  to   defend  in  forma  pauperis — 

CoutiseVs  certi/Uate.]  Under  the  8th  G.  O.  of  March,  1843, 
a  defendant  may,  without  counsers  certificate  that  he  has  a 
good  ground  of  defence,  obtain  liberty  to  defend  in  formu 
pauperis.    Bird  v.  Bird        -  -  -    B.  III.  M.  40 

PBACTICB  —  CHANCBBY  —  PAYMENT    OTTT    OF 
OOUBT. 

1. Femme  covert — Protection  of  property  acquired  sub- 
sequent to  desertion— Notice  to  husband.]  On  a  petition  by  a 
married  woman  who  had  been  deserted  by  her  husband,  to 
draw  out  of  Court  money  to  which  she  became  entitled : — Held^ 
that  notice  of  the  petition  should  be  given  to  the  husband, 
notwithstanding  that  a  protection  order,  under  28  Vic,  c.  43, 
had  been  obtained.    Re  Dundas's  Trusts    -     B.  VIII.  117 

3. Money  lodged  by  company — One  petition  for  separate 

sums.]  A  petition  was  presented  by  a  railway  company 
stating  amongst  other  matters  that  arbitrators  had  settled  the 
compensation  for  the  lands  taken,  and  agreements  had  been 
entered  into,  and  that  the  purchase  money  had  been  paid,  and 
prayed  for  an  order  that  the  Aocountant-Greneral  should  draw 
in  favoiu-  of  the  x>etitioner  for  the  sums  deposited.  The  Master 
of  the  Rolls  made  the  order.    Ex  parte  Moore 

[B.  IV.  M.  472 

3. Suppression    of  facts— Bankruptcy    and    infancy    of 

petitioners— Suspension  of  solicitor.]  Money  awarded  to  two 
persons,  as  compensation  for  property  taken  from  them  by  a 
railway  company,  had  been  lodged  to  their  credit  in  Court 
Subsequently,  one  of  those  persons  was  adjudicated  bankrui>t. 
An  order  was  obtained  from  this  Court,  directing  the  payment 
out  of  Court  of  the  siun  lodged  by  the  railway  company,  but  in 
the  petition  on  wliich  the  order  was  pronounced  the  fact  of  the 
bankruptcy  of  one  of  the  i)etitioner8  was  supjiressed,  as  also  the 
fact  that  the  other  petitioner  was  a  minor.  On  motion,  by  the 
assignees  in  bankruptcy,  to  rescind  the  order  for  payment  out 
of  Court : — Held,  that  the  order  should  be  rescinded,  and  the 
money  paid  over  to  the  assignees  in  bankruptcy ;  and  that  the 
solicitor  who  obtained  the  order,  and  was  guilty  of  the  suppres- 
sion of  facts,  should  be  suspended  from  practising  in  the  Court. 
£x  parte  Knott  ;  Re  Dublin  and  Drogheda  Railway  Co. 

IB  VIH.  81 

4. Tenant  in  tail^Disentailing  deed  not  required.]    A 

railway  company  lodged  in  Court  the  transfer  money  of 
entailed  lands.  It  was  invested  in  stock  on  petition  by  the 
tenant  in  tail  i—Held,  that  the  stock  might  be  transferred  to 
him  without  his  executing  a  disentailing  deed.  Re  Great  S. 
AND  W.  Railway  Co.,  ex  parte  Maunsell    -    B.  II.  M.  22 

Affidavit I.  i/.  260 

Sec  Practice— Chancery— Affidavit.    8. 

Money  lodged  under  Trustee  Relief  Act. 

Sec  Trustee— Trustee  Relief  Act.    1,  3,  7,  8. 

PBACTICB  —  CHANCBBY  —  BBBDINQ    lilTIGA- 
TIOK. 

1. Chancery  Regulation  (Ireland)  Act,   1850,   sec.  15 — 

Jurisdiction— Reference  to  Master.]  When  a  cause  petition  was 
filed  on  the  30th  of  October,  1867,  the  Court  held  that  it  could 
not  to  be  referred  to  the  Master  of  the  Court  under  the  15tJi 
section  of  the  Court  of  Chancery  (Ireland)  Regulation  Act,  since 
tlie  passing  of  the  Chancery  (Ireland)  Act,  1867.  Perry  v. 
Perry V.  C.  I,  M.  631 

2. Chancery  Act,  ss.  39,  175.]  A  motion,  in  a  suit  at- 
tached to  the  Court  of  the  Master  of  the  Rolls,  was  madn  to 
the  Lord  Chancellor,  that  all  fiu^her  proceedings  should  be 
taken  under  the  new  practice.  The  motion  was  refused,  with 
liberty  to  apply  to  the  Master  of  the  Rolls  for  his  opinion,  llie 
Master  of  the  Rolls  gave  a  strong  certificate  of  the  pn)priety 
of  the  course  proposed,  and  then  the  Lord  Chancellor  jnadejthe 
order.    MAoriRE  v.  Grattan 
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FBAOTIOB-CHANOEBY  (Befoxe  the  Judioature  Acts)- 
FENDING    LITIGATION-  eonlinued, 

3. Petition    of   revivor    and    supplement.]    A    petition 

under  the  15th  section  of  the  Ch.  Beg.  (Ir.)  Act,  1850,  was  filed 
before  the  Ch.  (Ir.)  Act,  1867,  came  into  operation.  A  petition 
of  revivor  and  supplement  was  filed  on  the  11th  January,  1868 : 
— Heldf  that  it  was  a  proceeding  in  the  original  suit,  and  that 
the  cause  might  be  set  down  under  the  15th  section.  The  cause 
vrvks  fcet  down,  and  an  order  of  reference  was  made.  Tighe  v. 
Bybon C.  II.  Jf.  68 

PBACTICE—CHANCBEY— PETITION. 

1. Amendment — Bailways  Act."]    When  a  i)etition  under 

the  Railways  Act  has  to  be  amended  by  adding  a  new  title^ 
it  can  be  done  by  a  short  supplemental  affidavit  referring  to  the 
verifying  affidavit  Ex  parte  Fotnes  and  Limbiuck  Bail- 
way  Co.      B.  I.  jr.  26 

2. Dignity  of  Courts-Value  of  subject  matter  of  suit.] 

In  a  suit  to  enforce  payment  of  a  sum  less  than  £20,  when  there 
was  no  other  way  of  proceeding  except  by  cause  petition,  and 
as  there  was  no  General  Order  in  Ireland  regulating  the  amount 
which  is  beneath  the  dignity  of  the  Court,  the  decree  was  made. 

M'DONNELL  V,   O'SULLIVAN       -  -  -       C,  1,  M.    260 

3. Verilication.']    A   petition    for    the   appointment    of 

new  trustees  was  verified  by  a  solicitor,  as  tlie  parties  lived 
in  England  -.—Held,  that  the  application  could  not  be  granted 
without  the  written  consent  of  the  parties  to  the  order.  i?c 
Tbench's  Trusts  -  -  -  V.  C.  I.  M,  688 

Affidavit  verifying  -  -  -  I.  3f.  246 

Sec  Practice— Chancery— Affidavit.    10. 

PBACTICB—OHANOEBT— PLEADING. 

1, Husband  and  wifeSeparaie  answers  of.]    Where, 

in  a  suit  in  which  husband  and  wife  were  defendants,  the  wife 
had  obtained,  as  of  course,  an  order  to  answer  separately,  the 
Court,  upon  a  motion  on  notice  by  the  husband,  ordered  that 
he  be  allowed  to  answer  separately.    Armstrong  v.  Jeff  ares 

[V.  C.  IX.  119 

2. Purchase  for  value  without  notice.]    A  defence  of  a 

l)urchase  for  value,  without  notice,  cannot  be  set  up  at  the 
hearing  of  a  cause  i)etition,  without  having  been  pleaded  by 
affidavit.    Stratton  v.  Murphy  -  B.  I.  M.  678 

3. Traversing  note— Pc plication.]    Interrogatories  were 

served  without  the  indorsement  required  by  the  44th  Order, 
and  were  re-served  with  the  proper  indorsement,  but  not  until 
more  than  eight  days  from  appearance.  The  defendant  filed 
a  traversing  not«  and  replication.  The  Court  set  aside  the 
traversing  note,  not  the  replication.    Boylan  it.  Crookb 

[V.  C.  IV.  M.  472 

4. Time  for  filing — Extension  of  time  to  answer — TeriA- 

caiion,]  An  extension  of  time  to  answer  authorises  the  de- 
fendant to  answer  and  plead,  or  answer  and  demur,  but  not  to 
demur  simply.  Where  an  order  extending  the  time  was  not 
made  up,  through  the  fault  of  an  officer  of  the  Court— if  ih,it 
were  the  only  objection,  a  plea  which  had  been  taken  off  the 
file  as  being  late  ought  to  be  reinstated ;  but  when  a  plea  is  not 
verified  by  suing  out  a  dedimus,  it  is  improperly  verified,  and 
should  not  be  reinstated.    Binks  v.  Wharton 

[V.  C.  IV.  M.  179 

PBACTICE— CHANCEB7— BECEIVEB. 

1. Appointment    of— Measuring    security.]    This    Court 

will  not,  even  upon  consent,  name  the  person  who  is  to  act  as 
receiver,  or  measure  the  amount  of  his  security.  Those  duties 
belong  to  the  Beceiver- Master.    Heard  v.  Barry 

[V.  C.  II.  M,  335 

2. Annuity  charged  on  lands — Concurrent  jurisdiction.] 

In  a  suit  for  the  appointment  of  a  receiver  over  lands,  and 
for  the  payment  of  arrears  of  an  annuity : — Held^  that  the 
Courts  of  Equity  have  concurrent  jurisdiction  with  the  Courts 
of  Law  in  annuity  cases.    Beamish  t\  Austen 

[V.  C.  IX.  97 

3. Extension — Prior   creditor — Pight    to   rents   received 

before  extension.]    The  principle  of  Abbott  v.   Stratton  (9  Ir. 


PBA0TIGB-CHAN0EB7  (Before  the  Judioatnxe  Acto)- 

B,EOETVEB,-€ont{nued, 
Eq.  B.  233),  that  rents  received  by  a  receiver  before  his 
extension  by  a  prior  creditor  belong  to  that  creditor  for 
whose  benefit  the  receiver  was  appointed,  was  acted  upon  in 
a  contest  between  claimants  in  different  causes.  Agra  Bank 
v.  Barry  ....  B.  HI.  M.  528 

4. Extension    of.]    ITie    Court    refused    to    direct    a 

receiver,  appointed  over  lands,  to  pay  to  the  applicants 
mtcrest  due  to  them  under  a  deed  which  was  prior  to  that 
under  which  he  was  appointed,  or  to  discharge  him  in  order 
that  the  applicants  might  appoint  one  under  the  power  con- 
tained in  their  deed-    Sanders  v.  Lisle     V.  C.  IV.  M.  87 

5. Motion   for   appointment    of— Delay— Eve   of  Long 

Vacation.]  The  plaintiff  in  a  bill  for  foreclosure,  filed  May 
19th,  1874,  moved  on  July  9th,  1874,  to  have  a  receiver  ap- 
pomted,  alleging  tliat  the  premises  in  question  were  falling 
into  disrepair,  and  that  the  occupying  tenants  were  commit- 
ting dilapidations  r—JTcW,  that  the  motion  having  been 
delayed  untU  the  eve  of  the  Long  Vacation,  a  receiver  diould 
not  be  appointed.    Kearney  r.  •  O'Flahbrty 

[V.  C.  VIII.  167 

®« Pending  appeal  to  the  House  of  Lords.']    Pending 

an  appeal  to  the  House  of  Lords  a  receiver  will  not  be 
granted  unless  there  is  danger  to  the  property,  when  there 
has  been  long  enjoyment  by  the  defendants.  Cohmissioners 
OF  Carrickfbrgus  r.  Lockhart         -         B.  III.  M.  888 

'^' Pending  litigation  in  the  Probate  Court^-Jurigdietion  ] 

The  76th  section  of  the  Probate  Act  (20  &  21  Vic,  c.  79)  did 
not  interfere  with  the  jurisdiction  of  the  Court  in  the  appoint- 
ment of  a  receiver  landing  litigation  in  the  Probate  Court 
DiLLEEN  V.  Fahy         -  -  -  -         B.  VII,  144 

®' Peprcsentatives— Passing  accounts— Practice  equity.] 

When  an  order  is  sought  against  a  receiver's  representatives, 
the  usual  course  is  to  apply  for  leave  to  put  the  receirers 
recognisance  in  suit,  and  then  the  receiver's  representatives 
apply  for  leave  to  bring  in  and  pass  the  receivership  accounts ; 
but  on  the  consent  of  the  solicitor  for  the  receiver's  jiersonal 
representative,  a  motion  on  behalf  of  an  incumbrancer,  who  had 
obtained  the  receirer,  that  tliey  might  bring  in  the  accounts, 
ivas  granted.    Guinness  v.  Helsham         V.  C.  IV.  M.  106 

®« — ;-  Vacating  recognisance— A" otice  of  motion."]  When 
application  is  made  to  vacate  a  receiver's  recognisance  dated 
over  ten  years,  notice  of  motion  should  be  given.  Grogan  r. 
l'«BCE B.  I.  Jf.  6 

10« Vacating  reeognisances.'\    An  application  was  made 

on  behalf  of  a  receiver  that  his  recognisances  should  be 
vacated  and  that  he  might  be  discharged.  Side  bar  oideia 
had  been  obtained  discharging  him  as  receiver  over  the  lands 
(which  had  been  sold),  and  a  ruling  of  the  Beoeiver  Master  was 
produced  directing  the  accounts  to  pass,  and  as  it  was  a 
final  account  directing  him  to  retain  the  balance  in  his  bands 
**  till  further  order."  The  Court  granted  the  application  on 
hearing  from  the  Beceiver  Master  that  "further  order" 
meant  an  order  of  the  Master  of  the  Bolls.  Pe  M*Cclloch  ; 
M'CuLLOCH  v.  Leog  -  -  -  B.  I.  3f.  279 

Insolvent  Bailway  Comi)any — ^Bemuneration  of  Directors 

LIII.  M,  588 
See  Bailway— Beceiver,    1. 

Judgment  mortgage  with  stay  on  execution 

Liv.  u,  lei 
See  Mortgage— Judgment  Mortgage.    12. 

Suit  for  extension  of  -  •  -       II.  Jf.  884 

See  Practice— Chancery— Parties.    A. 

PBACTICE— CHANCEBY—BEVrVOB     AKD     STTP- 
PLEMENT. 

1 Assignment— Chancery  {Ireland)  Aet^  1867,  sec  157— 

Transmission  of  plaintiff*t  interest — Supplemental  order,] 
After  the  issue  of  a  summons  to  proceed  under  the  decree  in  a 
suit  for  an  account  of  what  was  due  on  a  mortgage^  but  before 
any  steps  under  the  summons  had  been  laken,^the  p]a%it^s 
Digitized  by 
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PBAOTIOB— OHANCBBT  (Before  the  Judloature  Acts)— 

BISVIVOB  AND  STJPPLBllOtNT-Hron/i«M«/. 
f^Asigned  away  all  their  intereet.    The  Court  made  an  order 
under  the  Ch.   (Ir.)  Act,   1867,  s.  157,  declaring  the  assignee 
entitled  to  the  benefit  of  the  decree.    Nobth  Bbitish  Insur. 
AXCB  Co.  r.  BUBKB       ...  -       B.II.  .v.  667 

2 Court  of  Chancery  {Ireland)  Act,  1867,  88.  34,  35— 

Ma8ier*8  certi^cate— Service  out  of  the  juri8diciion.'\  A  cause 
petition,  to  administer  the  real  and  personal  estate  of  H.,  abated 
by  the  death  of  some  parties,  and  became  defective  because  the 
petitioner  sold  his  interest.  He  resided  in  London.  The 
Master  certified  under  the  Ch.  (Ir.)  Act,  1867,  ss.  34  &  35:  — 
Held,  that  the  certificate  might  be  served  on  the  petitioner 
in  Lcndon,  the  Court  not  expressing  any  opinion  whether  such 
service  would  be  valid.    Osborne  v.  Osbobne     B.  II.  3f.  68 

3. Death  of  party."]    One  of  the  respondents  died  after 

the  i)etiiion  was  presented,  and  it  was  not  revived  by 
suggestion  or  petition  of  revivor  and  supplement: — Held,  that 
it  should  have  been  revived.    Skblton  r.  Flanagan 

[B.  I.  M.  633 

4. Notice  of  motion,"]    Notice  of  motion  must  be  given 

for  leave  to  fi!e  a  xietition  wlien  it  contains  supplemental  matter. 
Ltle  r.  Santa  Cbow  -  -  -  B.  I.  J/^.  44 

6. Abated  8uit — Amendment.']    In  a  suit  which  became 

abated  by  the  death  of  the  sole  i)etitioner  W.,  a  motion  was 
served  that  the  administrator  of  W.  should  be  allowed  to  re- 
vive and  that  the  cause  x)etition  should  be  amended  by  adding 
parties ;  after  the  service  of  this  notice  an  application  was  made 
ex  parte  for  leave  to  file  a  petition  of  revivor,  on  which  the 
iwual  order  was  made.  On  the  motion  being  moved,  no  rule  was 
made  on  it.    Webb  v,  Hewatt  -  -     B.  I.  3f.  660 

PBACTICB-<IHANCEB7— SAIiE    B7    COXJBT— .4c;- 

ministration  suit — Consent  of  all  the  next-of-kin — Sale  prior  to 
decree.]  The  Court  will  not  under  the  19  &  20  Tic,  o.  77, 
R.  6,  direct  a  sale  previous  to  a  decree  in  an  administration 
suit  where  only  some  of  the  next-of-kin  have  been  ascertained, 
even  when  all  the  parties  consent.    Dawson  v.  Fox 

[B.  V.  166 

PBACTICE— CHAN0EB7— SECT7BITT  FOB  COSTS 


1 Amount.]    £75  is  the 

sufficient  as  security  for  costs. 


sum  which  the  Court  thinks 
St.  Leger  v.  O'Brien 

[V.  C.  II.  M,  69 

2. Next  friend — Married  woman — Evidence  of  solvency 

— Form  of  a/fldarits.]  Where  the  next  friend  of  a  married 
woman  jdaintiff  is  required  by  the  defendant  to  give  security 
for  costs,  on  the  ground  that  such  next  friend  is  not  in  foI- 
vent  circumstances,  the  Court,  unless  clearly  satisfied  upon  the 
evidence  that  the  next  friend  is  possessed  of  means  to  p^y 
the  costs,  over  and  above  all  his  existing  liabilities,  will  order 
security  for  costs  to  be  g^iven,  or  that  a  different  and  sufficient 
next  friend  be  appointed.    Savage  r.  Jambs 

[Ch.  A.  VIII.  190 
8. Order  for  security  for  costs  not  complied  vith — Dis- 
missal for  want  of  prosecution,]  When  an  order  for  security 
for  costs  has  not  been  complied  with,  the  order  on  a  motion 
to  dismiss  the  bill  for  want  of  prosecution  is  that  the  plaintiff 
shall  give  security  within  a  fortnight,  or  that  in  default  the 
bill  be  dismissed.    Nash  v.  Nash    -  -    B.  IV.  M.  40O 

4. Plaintiff  on  a   visit  to  Ireland.]    A   plaintiff  who 

was  on  a  visit  to  Ireland,  and  who  resided  with  his  family  in 
America,  was  ordered  to  find  security  for  costs.  M'Cobmick 
r.  Black B.  IV.  3/.  386 

PBACTICE— CHANCEBT— SEaUESTBATION. 

1. Attaehment^Scrvice  of  decree— Costs — Time  of  pay- 
ment.] When  the  jiarty  against  whom  a  sequestration  is 
sought  is  out  of  the  jurisdiction,  so  that  it  would  be  useless 
to  issue  an  attachment,  the  Fequestration  may  be  granted 
even  though  no  attachment  to  ground  it  has  issued.  But 
the  sequestration,  being  a  process  of  contempt,  cannot  isBU* 


FBACTI0B-CHAN0BB7  (Before  the  Judicature  Aote)- 
SEQTJESTEATION-  continued. 

until  there  has  been  service,  jiersonal  or  substituted,  of  the 
decree,  or  of  some  order  under  it,  on  the  party  against  whom 
the  sequestration  is  sought.     Hinds  r.   Clabke 

[V.   C.  II.  M.  41 

2. Priority    of.]    A    Bishop's    sequestration   against    a 

living  takes  priority  over  the  anterior  mortgage  of  the  glebe 
rents  and  tithe   rent-charge.    Crampton  v.    Mabshall 

[B.  II.   M.  226 

PBACTICE— CHAKCEB7— SEBVICE. 

1. Administration  summons — Service  out  of  the  jurisdiC' 

tion.]  An  order  was  made  to  serve  with  an  administration 
smnmons  a  defendant  residing  in  England.  Newland  v. 
ARTHrR  -  -  -  -  •    B.    II.    Jtf^.    816 

2. Notice  of  appeal.]    On  the  18th  of  April  was  served 

notice  of  a  motion  by  way  of  appeal  from  a  Master's  order, 
which  had  not  been  signed  and  lodged  in  the  Registrar's 
office  on  the  20th  February.  The  Chancellor  and  the  Master 
of  the  Rolls  rose  for  vacation  on  the  22nd  of  February : — Heldf 
that  the  notice  was  served  in  time.    Shortall  r.  Wedlock 

[B.  II.  M.  226 

3. Substitution  —  Notice  of  petition.]  Leave  to  sub- 
stitute service  of  notice  of  a  petition  upon  the  wife  of  the 
re»ix)ndent,  who  had  been  in  South  America  for  some  time, 
waa  refused.    0*Shauohnes8T   r.   Ltnch       B.   I.   M.   404 

4. Parties — Striking  out.]    A   case   was  struck   out  at 

the  hearing  when  it  appeared  that  throe  of  the  respondents 
had  not  been  served.    Leslie  v.  Hooan        V.  C.  I.  M.  777 

6. Substitution  of  petition.]    The  Court  allowed  service 

to  be  substituted  upon  the  agent  of  a  lady  who  resided  abroad ; 
the  agent,  though,  receiving  the  rents  of  proi)erty  in  Ireland, 
did  not  reside  in  Ireland.    French  v.  Db  Habsselee 

[B.  I.  M.  386 

6. Re-service  of  copy  of  bill  served  more  than  a  year.] 

>o  order  of  the  Court  is  necessary  to  enable  a  plaintiff  to  re-serve 
the  copy  of  a  bill  served  on  the  defendant  more  than  a  year. 
CONLY  r.  Gbben         -  -  -  -         B.  IV.  M.  46 

7. Out  of  the  jurisdiction — Traversing  note.]    The  Court 

lias  power  to  order  the  service  of  a  traversing  note  out  of 
the  jurisdiction.    Frizelle  v.   Cotton    -       B.  IV.  M.  106 

8. Out  of  the  jurisdiction— Bill  of  complaint— 2   &  3 

Wm.  IV.,  c.  35—4  &  5  Wm.  ir.,  c.  82.]  The  Court  hae  power, 
under  2  &  3  Wm.  IV.,  c.  33,  and  4  &  5  Wm.  IV.,  c.  82,  to 
order  service  of  process  out  of  the  jurisdiction  in  suits  for  the 
administration  of  assete  which  consist  partly  of  land  and 
stock.  The  practice  in  Ireland  under  Freeman  v.  Framan 
(4  Ir.  Ch.  R.  39)  changed  in  accordance  with  more  recent 
English  decisions.    Finlay  t:.  Barton         •         B.  I.  3f.  44 

9. Service  on  peer  of  bill  and  letter  missive— Indorse- 
ment on  bill — Vacating  appearance— Notice  of  motion.']  The 
6th  G.  O.,  1867,  is  not  mandatory,  and  the  indorsement  on 
the  copy  of  a  bill  served  on  a  peer  should  be  made  to  suit  such 
a  case.  The  order  for  substituting  service  directed  that  the 
defendant,  a  peer,  should  have  a  time  therein  specified  for 
entering  an  appearance.  The  letter  missive  and  the  copy  of 
the  bill  served  on  him  mentioned  a  different  time,  namely, 
eight  dsiya:— Held,  that  this  objection  was  fatal,  and  that 
therefore  an  order,  allowing  the  pkintiff  to  enter  an  appear- 
ance for  the  defendant,  should  be  set  aside.    Eyre  v.  Kingston 

[V.  C.  II.  M.  119 

10. Substitution  of  notice  of  motion  for  a  decree.]    Tlie 

Court  will  substitute  sendee  of  a  notice  of  motion  for  a  decree. 
O'Donnbll  v.  KiiARNEY        -  -  -      C.  III.  M.  484 

11. Substitution  of— Notice  of  Ming  replication— Publi- 
cation in  "  Dublin  Gazette  "  and  newspapers.]  The  defendant 
having  been  absent  from  Ireland  for  the  last  two  years,  was 
believed  to  be  resident  in  America.  His  residence  could  not 
be  ascertained:— iSTc/t/,  tliat  the  service  of  the  notice  of 
filing  the  replication  might  be  substituted  by  publishing  it 
in  tlie  Didilin  Gazette,  and  in  two  other  Dublin  newspapersj 
Pritchett  r.  Jordan  -      Diditized'B'  ^*  ^^^*  ^-  ^^A^ 
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FBAOTIOB-OHANOEBT  (Before  the  Judicature  Acts)- 
BTTBPCBNA. 

1* Attachment — Contempt.']    An    order    for    atiacliment 

was  made  by  the  Master  in  default  of  a  respondent  attending 
to  be  examined.  On  appeal  the  order  was  rescinded  on  the 
gn^und  that  the  Master  had  no  jurisdiction  to  order  a  party 
who  had  not  filed  a  discharge  to  be  examined,  and  that  the 
subpoena  did  not  comply  with  30th  Gr.  O.,  1843,  and  that  the 
attachment  could  not  issue  against  a  party,  who  had  not  been, 
or  adjudged  to  liave  been,  in  contempt.      Kane  v.  Kane. 

[B.   I.   M.    794 

2. Witness  resident  out  of  the  jurisdiction.]    The  Courts 

of  Equity  have  jurisdiction  to  issue  a  subpoena  for  witnesses 
out  of  the  jurisdiction,  but  it  must  be  shown  that  the  witnesses 
can  give  material  evidence,  and  that  their  attendance  is 
reasonably  and  necessarily  required.  Undebwood  v.  Babba- 
COTT.  -  .  -  .  B.    VIII.    3/.     64 

FBACTICE— CHANCEBT^TIME. 

1. Extension  of  time  for  filing  answer.]    A  defendant 

allowed  the  time  for  filing  a  voluntary  answer  to  expire,  and 
did  not  sufficiently  account  for  the  delay.  Tlio  bill  was 
served  on  the  29th  November,  1857;  api)earance  was  entered 
on  the  10th  Dec.,  notice  of  motion  for  a  decree  was  served 
on  the  31st  Jan.,  1868,  notice  of  motion  for  liberty  to  file  the 
answer  was  served  on  10th  Feb. : — Heldj  that  liberty  to 
file  the  answer  should  not  be  given,  but  that  the  defendant 
might  file  an  affidavit  in  answer  to  the  motion  for  a  decree, 
although  the  time  limited  by  the  93rd  Gr.  O.,  1867,  had 
expired.    Buchanan  v.  Cuming         -         V.  C.  II.  .V.  68 

2. Extension  of  time  for  Ming  aMdavits.]    Affidavits  in 

a  cause  in  which  issue  had  been  joined,  were  filed  on  the  22nd 
of  December,  the  time  for  closing  evidence  having  expired  on 
the  17th  of  December.  The  non-filing  was  caused  by  a  mistake 
of  the  clerk,  who  believed  that  the  time  for  closing  evidence 
was,  not  eight  weeks,  but  two  months: — Seldj  that  leave  to 
use  them  should  be  granted.    Connolly  r.  Smith 

[B.  III.  M.  174 

3. Vacation — Computation  of  time — Motion  to  dismiss 

for  want  of  prosecution.]  In  computing  the  time  for  dismissing 
a  bill  under  the  130th  General  Order,  vacation  is  to  be  excluded. 
Vacation  is  the  time  when  the  Court  does  not  sit.  Mfbpht  v. 
Shobtal  -  -  -  -  V.  C.  IV.  3f.  737 

4. Vaeation^lZQth  G.  0.,  1867.]    The  times  of  vacation 

are  not  to  be  reckoned  in  computing  the  three  months  men- 
tioned in  the  139th  G.  O.,  1867.    MTKeooh  v.  M'Keogh 

[V.  O.  III.  M.  676 

PBACTICB— CHANCBBT— TBANSFEB  AND  CON- 
SOIilDATION. 

!• Transfer  of  cause  from  Mcuter  of  the  Holls  to  Vice- 

Chancellor.]  "Where  a  cause,  originally  attached  to  the  Rolls 
Court,  has  been  transferred  to  that  of  the  Vice-Chancellor, 
there  must  be  produced,  in  every  proceeding  up  to  the  hearing, 
a  certificate  from  tEe  Clerk  of  the  Records  and  Writs  showing 
that  the  cause  is  in  fact  attached  to  this  Court.  Dunne  v. 
Lawdeb  -  V.  C.  II.  3/.  6 

^' Transfer  of  suit  from  Vice-Chancellor  to  Master  of 

the  Holls.]  Suit  to  administer  B.*s  real  and  personal  estate. 
It  was  attached  to  the  Vice-Chancellor's  Court.  Before  the 
bill  was  filed,  an  administration  summons  in  reference  to  B.'8 
personalty  has  been  granted  in  the  Rolls,  and  an  order  made 
upon  it  by  the  Master  of  tlie  Rolls.  On  the  defendant's 
motion : — Held,  that  the  suit  should  be  tranrferred  from  the 
V.C.  to  the  Rolls.    Patten  v.  Alcobn       -       C,  II,  M.  40 

PBACTICB-CHANCEBY- Carrying  on  trade  for  the 
benefit  of  infants      -  -  -      m,  y^  43J3 

See  Infant— Pbopebtt.    2. 

Changing  investment  of  Trust  Property— Funds  in  Court 

II.  V.  6 
See  Tbustee— Investment    ♦. 


PBAOTICB— CHANOEBY  CBefore  the  Judicatura  Aeta)- 

continued. 

Fee  to  Counsel— Minutes  of  decree  on  further  consideration 

[VI.  168 


See  Counsel— Feb.    2. 

-  Letting 

See  Chanoebt  Letting. 


n.  M.  S81 


Motion  to  confirm  appointment  of  new  trustee 

in.  M.  816 

See  Tbusteb— Appointment.    2. 

Petition  for   payment  out   of   money — Minor — Guardian 

ad  litem         -  -  -  -       I.  If.   459 

See  Tbustee— Tbustee  Relief  Act.    9. 

Postponement  of  Case — Convenience  of  Counsel 

[III.  M.  99 

See  COUNSEI^-CONVENIENCB. 

Settled  Estates  Act— Advertisement         -         I.  If.  386 

See  Settled  Estates  Act.    L 

Signature  of  junior  Counsel  to  jietition.      -       I.  3f .  246 

See  Counsel— JuNioB.    5. 

PBACTICE— CIVIL  BILL  APPEAL  -  CoL 

Adjoubnment  -  ...  -  540 

Affidavit       ------  510 

Costs  -----  .  541 

Evidence         ------  Ml 

jubisdiction  -  -  -         -  -  -  541 

Lodgment       ------  542 

Notice  of  Appeal     -----  542 

Pabties  ------  5i3 

Recognisance  -----  544 

test.4.mentabt  suit  -----  544 

PBACTIOE— CIVIL    BILL    APPEAL— ADJOXmiT. 

ME  NT — Of  ease — Hearing.]  An  adjournment  of  an  appeal 
on  the  groimd  of  the  absence  of  a  materia]  witness  of  the 
appellant  through  illness  was  granted  at  the  peril  of  the  appli- 
cant, all  the  Questions  to  remain  open  and  reserved  at  the 
next  Assizes.  "When  the  case  came  on  at  the  next  Assizes :  — 
Held,  that  there  was  no  jurisdiction  to  hear  it.    (By  Keogfa, 

J.)     TIUGHES  V.  O'DONNELL 

[Cir.  Cas.  VIII.  M.  137,  449 

PBACTICE  — CIVIL  BILL  APPEAL  — AFFI- 
DAVIT—To  around  appeal.]  The  affidavit  to  ground  on 
appeal  from  the  Chairman's  decision  should  be  made  by  the 
at  torn  cv  who  was  actually  present  at  the  hearing.  (Bv 
OTTagan,  J.)    Connob  r.  Palmeb      Cir.  Cas.  II.  M.  198 

PBACTICE-CIVIL  BILL  APPEAL— COSTS. 

1; Tjodged  by  appellant  in  lieu  of  recognisance — Appli- 
cation for  costs  lodaed  where  the  decree  vreu  reversed.] 
Appellant  from  a  CTiairman*s  decree  lodged  treble  costs  under 
H  &  15  Vic,  c.  57,  sees.  127  &  130,  to  enable  him  to  appeal. 
The  decree  having  being  reversed,  the  appellant  applied  that 
the  sum  lodged  for  costs  should  be  returned  by  the  Clerk  of 
the  Peace:— fffW,  that  a  party  who  being  defeated  at  tiie 
Quarter  Sessions  lodges  ordinarv  costs  to  enable  him  to  appeal, 
cannot,  though  succe&sful  in  the  appeal,  recover  them :  but 
that  when  treble  costs  are  lodged,  one  third  of  the  sum  lodged 
should  be  paid  to  tlie  respondent,  and  the  remainder  returned 
to  the  appellants.  (By  Monahan,  O.J.)  Gbeat  SorrHEBN 
AND  Westebn  Railway  Company  t.  Fltnx 

[Cir.  Cas*  II.  M.  151 

2 Lodged  by  appellant.]    The  costs  which  are  lodged 

by  the  appelUnt  with  the  Clerk  of  the  Peace  are  not  recovenUe 
by  him  if  he  be  successful.  (By  O'Hagan,  J.)  Scluvan  r 
FiYNY         .  -  -  .  Cir.  Cas.  II.  M.  198 

3* Of  appeal  and  of  action  in  County  Court-^Discretion 

of  Judge^County  Courts  Act,  1877.]  When  the  plaintiflF,  in  a 
civil  bill  action,   recovered  a  small  portion  of  a  liquidated 


(541) 
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PEACTIOE-OIVIIi  BILIi  AFFEAIi-OOSTS-eMKniitfif. 
demand,  sued  for  by  him  in  the  County  Court,  and,  sub- 
sequently, on  appeal  by  him,  recovered  a  substantial  jNut  of  his 
demand ;  and  it  appeared  on  the  hearing  of  the  ai)peal  that  the 
plaintiff's  failure  to  recover  a  substantial  sum  in  the  County 
Court  was  due  to  his  bad  system  of  book-keeping,  and  want  of 
preparation  in  his  proofs ;  the  plaintiff,  although  successful  on 
the  appeal,  was  ordered  to  pay  his  own  and  the  defendant's 
costs  in  the  County  Court  and  on  the  appeal  (By  Palles,  C.B.) 
TwoMBY  V.  MURPHT  -  -  Cir.  Oas.  XII.  48 

PBACTIOE^CIVIIi    Bllili    APPEAI<— EVIDENCE. 

1. Counter-claim  »et  up  on  appeal  not  relied  on  below-^ 

County  Court  Rules,  1877,  O.  IV.,  r.  26.]  Where  a  defendant 
upon  appeal  attempted  to  set  up  a  counter-claim  not  relied  on 
in  the  Court  below : — Held,  that  the  counter-claim  was  admis- 
pibk.    (By  Fitzgerald,  J.)    Good  r.  Jaooe 

[Cir.  Cas.  XV.  60 

2. Equity  suit — Fuller  evidence— Judge's  notes — Form  of 

order."]  The  Court  has  power  to  order  the  plaintiff  and  de- 
fendant to  file  affidavits  in  support  of  their  claims,  where  the 
Judge's  notes  are  insufficient.  (By  Chatterton,  V.C.)  0*Gbadt 
r.  Bablks  ....         Vao.  J.  XXII.  M.  32 

3. On  appeal — Equity  sitit — County  Court  Rules,  1877, 

r.  138.]  The  Lord  Chancellor  or  other  Judge  hearing  an  appeal 
under  the  provisions  of  seo.  43  of  the  County  Officers  and  Courts 
(Ireland)  Act,  1877,  has  jurisdiction  by  order  XVII.,  r.  138, 
of  the  County  Court  Rules,  1877,  to  order  witnesses  examined  in 
the  Court  below  to  be  examined  before  himself.  (By  Chat- 
terton, V.C.)    M'Fablaxs  r.  Dfnne 

[Oy.  Ct.  A.  XXIV.  17 

4. Production  of  Chairman's  order  on  hearing.]    On  the 

hearing  of  an  appeal  the  decree  or  dismiss  signed  by  the 
Chairman  should  be  produced.  The  entry  in  the  Clerk  of 
the  Peace's  books,  signed  by  the  Chairman  and  counter- 
signed by  the  Clerk  of  the  Peace,  is  not  enough.  (By 
Fitzgerald,  B.)    Matchett  r.  Mobton 

[Cir.  Cas.  XIII.  128 

PBACTICE-OIVIIi     BILL     APPEAL-JXTBISDIC- 

Tiozr. 

1. A  weal  from  adjournment  of  ease  for  production  of 

v'itness.']  Where  a  County  Court  Judge  adjourned  a  case  for 
the  production  of  a  witness  whom  he  considered  necessary, 
and  an  appeal  against  the  order  was  taken : — Held,  that 
the  Judge  of  Assize  had  jurisdiction  and  was  bound  to  hear 
and  determine  the  case  if  ihe  parties  were  then  ready, 
irrespective  of  whether  the  exercise  of  discretion  of  the 
County  Court  Judge  in  adjourning  the  case  was  reasonable 
or  not.    fBy  Johnson,  J.)    Kenny  v.  Robke 

[Cir.  Oas.  XXVI.  M.  697 

2. Case  referred  hy  County  Court  Judge  to  Registrar — 

Question  of  account — No  objection  to  finding — Decree  granted.] 
C.  brought  an  action  to  recover  the  sum  of  £20  for  xra^ies 
before  the  Iteoorder  of  Belfast,  and  when  case  came  on  for 
hearing  the  Recorder  referred  the  case,  being  a  question  of 
account,  to  his  registrar,  who  found  that  there  was  a  sum  of 
£14  4fl.  Id.  due.  The  Recorder  granted  a  decree  for  this 
amount,  no  objection  being  taken  thereto,  and  the  defen- 
dant served  notice  of  appeal : — Held,  that  there  was  no  appeal. 
(By  Madden,  J.)    Chablis  v.  Cawlet 

[Cir.  Oas.  XXVIX  78 

3. Case  referred  hy  County  Court  Judge  to  Registrar — 

Question  of  account— If o  objection  to  finding— Appeal  heard.] 
Where  no  objection  was  raised  to  the  finding  of  the  County 
Court  Judge's  Registrar  on  a  case  referred  to  him  by  the 
Judge,  the  Judge  of  Assize  heard  an  appeal  by  the  defendant 
from  the  County  Court  Judge's  decree.  Charles  v.  Cawley 
(XXVIT.  78),  not  followed.  (By  Harrison,  J.)  Brodbr  v. 
Brodeb  -  -  -  Cir.  Oas.  XXVII.  U6 

4. Decree— Not  signed  hy  County  Court  Judge — 45  &  46 

Vie.,  e.  29,  *.  4.]  The  Judge  of  Assize  has  jurisdiction  to 
hear  a  civil  bill  appeal,  before  the  decree  or  dismiss  has 
been  signed  1^  the  County  Court  Judge.  (By  Palles,  C.B.) 
Pennefather    r.    Tobin  -  Cir.  Oas.  XVIII.  64 


PBAOTICB  -  OIVIIi     BILL    APPEAL  —  JUBI8DI0- 

TION  -  eontinusd. 

5 Interpleader- Appeal— 1\  &  15  Vic,  e.  57,  s.  150— 

40  &  41  Vic,  c  56,  s.  55.]  No  appeal  lies  from  the  decision 
of  the  County  Court  Judge  upon  an  interpleader  process  under 
the  County  Courts  Act,  1877,  s.  55.  (By  Sherlock,  Serjeant, 
Judge  of  Assize.)    Lacy  r.  Dwteb      -      Oir.  Oas.  XV.  68 

©• Remitted  action — Consent — Appeal.]    An  appeal  lies 

to  the  Judge  of  Assize  from  a  decree  of  the  CJounty  Court 
Judge  in  an  action  remitted  by  consent  (By  Keogh,  J.) 
RoDGERS  V.  Larmoub       -       -        Oir.  Oas.  VIII.  Jf.  220 

Equity  Civil  Bifl-nJudge  at  nisi  prius      -      XXIV.  66 

See  Practice— Civil   Bill  Court— Costs.    7. 

^Remitted  action  -  -  -  -  vi.  86 

See  Practice— Civil  Bill  Court— Jurisdictions.    16. 

PBAOTICB— CIVIL  BILL  APPEAL— LODGMENT. 

!• Amount  of  decree  and  costs  with  sheriff— Notice  of 

appeal — AMdarit  of  just  grounds  for  appealing,]  The  appel- 
lant being  unable  to  attend  at  Quarter  Sessions,  his  attorney 
applied  for  a  postponement,  which  was  refused ;  and  the  attor- 
ney's appearance  was,  at  his  request,  struck  out,  and  a  decree 
with  costs  made  against  the  appellant,  who,  in  order  to  enable 
him  to  appeal,  lodged  the  amount  with  the  sheriff  of  the 
Queen's  County,  where  he  had  a  farm,  with  whom  the  decree, 
though  pronounced  by  the  Chairman  of  Kildare,  in  which 
county  the  api)ellant  resided,  had  been  lodged  for  execution. 
The  appellant,  not  his  attorney,  made  the  necessary  affidavit 
of  just  grounds  for  the  appeal,  and  the  notice  of  the  api)eal 
stated  that  the  appellant  had  lodged  "the  amount  of  the 
decree,"  but  did  not  mention  the  costs:— ffcW,  that  the  de- 
posit was  well  made  with  the  sheriff  of  the  Queen's  County ; 
that  the  appellant  could  not  be  deemed  to  have  appeared  below 
by  attorney,  since  the  attorney's  appearance  was  struck  out ; 
and  that  the  affidavit  was  therefore  properly  made  by  the 
appellant;  and  that  the  expression  "amount  of  the  decree" 
in  the  notice  was  equivalent  to  "  the  amount  of  the  decree  with 
costs."    (By  Whiteside,  C.J.)    Page  v.  Fitzgerald 

[Oir.  Oas.  II.  M.  161 

3. Amount  of  recognisance— Deficiency  in  amount— Ob- 
jection not  raised  on  appeal — Action  against  surety— Estoppel.] 
A  civil  bill  decree  having  lieen  granted  for  £20  debt  and  £1  5s. 
costs,  the  defendant  appealed,  entering  into  a  recognisance 
which,  by  an  error  committed  by  the  Deputy-Clerk  of  the 
Peace,  to  which  the  plaintiff  was  not  party  or  privy,  was 
conditioned  for  pavment  of  £40  6s.,  instead  of  £42  68.  It 
not  having  been  objected  to  the  hearing  of  the  appeal  that  the 
recognisance  was  not  in  double  the  amount  decreed,  and  the 
decree  having  been  affirmed,  the  plaintiff  brought  an  action 
in  the  County  C>ourt,  on  foot  of  the  recognisance,  to  recover 
the  amount  due  against  one  of  the  sureties : — Held^  that  it  was 
not  open  to  the  surety  to  object  in  the  action  against  him 
(though  the  variance  might  have  been  held  to  vitiate  the  civil 
bill  appeal)  that  the  recognisance  was  void.  Caldirell  v.  Oihbt 
(2  Cr.  and  J).  C.  C.  183),  questioned.    English  r.  Dwter 

[a.  B.  D.  XVII.  38 

3. Costs  and  witnesses'  expenses— Objection,]    The  fact 

thiit  the  witnesses'  expenses,  as  well  as  the  costs,  are  not 
lodged  in  Court  pending  an  appeal  is  a  good  objection  to  the 
hearing  of  it.  (By  Fitzgerald,  J.)  Great  Southern  and 
Western  Railway  Co.  v.  Daly  Oir.  Oas.  I.  M.  104 

PBAOTIOE— OlVlli    BILL   APPEAL— KOTIOE  OF 
APPEAL. 

1. Discretion  of  Judge  of  Assize — Rules,    June,  1891- 

—Notice  of  appeal— 0.  LIX.,  r.  1  (a)  {b)—0.  LXIV.,  r.  10.] 
A  notice  of  appeal  served  on  the  seventh  day  from  the  decree  on 
a  civil  bill  is  not  served  within  six  dear  days,  as  required  by 
O.  LIX.,  r.  1  (a).   (By  Holmes,  J.)  Mathews  v.  Skallican 

[Oir.  Cas.  XXVI.  79 

2. Equity    civil    bill — Service    of    notice     of    appeal — 

Mistake— 52  &  53  Vic,  c  48,  *.  ^— Rules,  June,  1891,^.  LIX., 
r.   1— County  Court  Appeal  Rules, 
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PBACTICB-CIVUi    BILL    APPEAL-NOTICE    OF 

APPEAL-coir/in««(l. 
appeal  was  taken  from  »n  order  of  the  County  Court  in  an 
Kquity  case,  noti.^e  of  ni>peal  was  terved  by  mistake  on  a  wrong 
nolioitor,  but  afterwards  was  served  on  the  solicitor  for  the 
opposite  party  three  days  latei,  the  appeal  was  heard.  (By 
Murphy,  J.)    Fabbell  v.  Timultt 

[Cir.  Cas.  XXVI.  3/.  696 

3. Service— Postinff— County  Court  littles,  1877,  rr.  218, 

234.]  The  service  of  notices  of  appeal  from  the  County  Court 
Judge  to  the  Judge  of  Assize,  prescribed  by  sec.  5  of  the  County 
Court  Amendment  Act,  1882,  is  good  if  made  by  registered 
letter  addressed  to  the  resiwndent's  eolicitor.  Weir  v.  Feely^ 
(XIX.  61),  not  followed.  (By  Murphy,  J.)  Febouson  v. 
M*Gow.\N  -  -  -  Cir.    Cas.   XXIV.    46 

4« Service  by  post— Rules,  Xos.  218  and  234  of  County 

Court  liuJcs,  1877.]  The  service  of  notices  of  appeal  from  the 
County  Court  Judge  to  the  Judge  of  Assize  is  i)rescribed  by 
the  5th  sec.  to  the  County  Court  Amendment  (Ireland)  Act, 
1882,  aiid  service  of  such  a  notice  through  the  post-ofl&ce,  though 
in  fact,  it  reach  the  hands  of  the  respondent  or  his  solicitor,  is 
bad.  Rules  218  and  234  of  County  Court  (Ireland)  Rules, 
1877,  do  not  apply  to  notices  of  appeal  (By  Harrison,  J.) 
Weie  r.  Frblt  -  -         Cir.  Cas.  XIX.  61 

^'- Service— negisUred  Ictter—AS  &  46  Ft>.,  e.  29,  s.  5.] 

Service  of  noticje  of  appeal  from  a  County  Court  decree,  served 
by  registered  letter  on  the  respondent's  solicitor,  if  it  reaches 
th«  solicitor  within  the  time  prescribed  by  45  &  46  Vie, 
c.  29,  s.  5,  is  to  be  deemed  good  service.  (By  Fitzgibbon,  L. J.j 
RoTCE  r.   Daxaoher       -  -       Cir.  Cas.    XXVI.  84 

®- Time  expiring  on  Sunday— County  Court  Amendment 

{Ir.)  Act,  1882.]  When  the  time  for  appealing  from  a  decree 
in  the  County  Court  expires  on  Sunday,  a  notice  of  appeal 
served  on  the  following  Monday  is  kte.  (By  Johnson,  J  ) 
Hughes  v.  Mubbat  -  -    cir.  Cas.  XXVII.  lis 

PBACTICB-CIVIL    BILL    APPBAL-PABTIBS. 

1 -Appeal    by    person    not    a    party—Ejectment.]    The 

Court  heard  an  appeal  which  was  taken  from  a  decree  in 
ejectment,  by  a  man  who  was  not  named  as  defendant  or 
served  with  the  civil  bill.  (By  Fitzgibbon,  L.J.)  Heoabtt 
r.  Kingston  -  .  cir.  Cas.  XXVI.  86  note 

^ ^/>i?ca/  by  person  not  a  party— Ejectment  for  non- 
payment of  rent.]  The  Court  refused  to  entertain  an  appeal 
from  .T,  decree  in  an  action  of  ejectment  for  non-payment  of  rent 
•  VVni  ^  *i^*^  w^o  w«  not  a  defendant,  or  served  with  the 
m-il  bill  and  who  did  not  appear  in  the  Court  below.  (By 
Holmes,  J.)    Neligan  v.  Bbennan       Cir.  Cas.  XXVI.  96 

^ ^eath  of  respondent  after  notice  of  appeal  served] 

Wliere  the  respondent  in  a  civil  bill  appeal  had  died  after  the 
notice  of  appeal  was  served  i—Hcld,  that  there  was  no  juris- 
diction to  hear  it  till  administration  had  been  taken  out  and 
a  personal  representative  raised.  (By  Fitzgerald,  B.)  Quiglet 
r.  BUBMEISTER      -  -  .  -      K.  P.  XII.  M.  243 

*• ^eath  of  sole  defendant  pending  hearing  of  appeal 

—Abatement— night  of  plaintiff  to  renew  against  executor  of 
sole  defendant— U  &  15  Vic,  c.  57,  ss.  136,  142—45  &  46  Vic, 
e.  29,  ss.  4,  6,  9.]  Where  a  civil  bill  decree  having  been  granted 
against  a  sole  defendant,  an  appeal  was  taken,  pending  the 
hearing  whereof  the  defendant  died :— JSTc/rf,  that  the  appeal 
against  the  decree  abated,  tliat  the  decree  remained  in  force, 
and  that  the  plaintiff  was  entitled  to  renew  the  decree  against 
the  defendant's  executor.  (By  Andrews,  J.)  M'Keown  v. 
Henby  (Executob  of  Carlisle)    -    Cir.  Cas.  XXIV.  103 

fi* Plaintiff   and  appellant  not   appearing   in   County 

Court— Dismiss.]  Where  the  plaintiff  does  not  appear  in  the 
County  Court,  the  Judge  of  Assize  will  not  hear  an  api)eal  by 
him  from  the  dismiss.  In  such  a  case,  the  plaintiff  should 
i«*sue  a  new  civil  bill.     (By  Madden,  J.)    Mubpht  r.  Walsh 

[Cir.  Cas.  XXVII.  124 


PBACTICB— CIVIL     BILL     APPEAL— BBCO(}HI. 

SANCE—Bond.]  A  defendant  to  a  process  did  not  appetrin 
the  Civil  Bill  Court,  and  a  decree  was  made  against  him.  He 
entered  into  a  recognisance  in  the  form  provided  by  sec.  127  of 
the  Civil  Bill  Act,  and  it  was  objected  that  he  should  have  done 
so  under  sec.  128.  The  Judge  of  Assize  reversed  thedecrw. 
(By  O'Hagan,  J.)    Habty  v.  Comisket  Cir.  Cas.  I.  M.  635 

PBACTICB— CIVIL  BILL  APPEAL— TESTA- 
MENTABY  STJIT— Case  stated— Time  vithin  vhieh  il 
may  be  brought — Incorporation  in  case  stated  of  shorthand 
writer's  report— Power  of  County  Court  Judge  in  rcmitud 
cases  to  go  into  questions  not  raised  in  the  pleading s-^ urn- 
diction  as  to  costs  in  a  testamentary  suit.]  An  appeal  from  the 
decision  of  a  Chairman  wiU  be  in  time  if  the  case 
stated  is  lodged  within  ten  days  after  signature  by  him.  The 
Probate  and  Matrimonial  Division  will  not  inquire  into  the 
jurisdiction  of  the  Chairman  to  sign  the  caee,  bat 
will  assume  that  everything  prior  to  such  signature  has  b^n 
regularly  done.  A  case  was  heard  and  disposed  of  hy  the 
Chairman  on  the  9th  of  April,  but  the  "  case  stated  "  was  not 
signed  till  the  1st  of  November,  and  was  lodged  in  the  Principal 
Registry  within  ten  days  from  the  latter  date: — Held,  that 
the  appeal  was  brought  in  due  time.  A  ''case  stated"  by 
a  Chairman  by  way  of  appeal,  after  giving  the  evidence  as 
copied  from  his  notes,  appended  a  copy  of  a  newspaper  report 
of  the  case,  which  was  referred  to  in  these  words: — "I  have 
been  furnished  with  a  certified  report  of  the  evidence,  as 
taken  by  a  shorthand  writer,  which  I  have  read  and  believe 
to  be  substantially  correct " :  — ffeld,  that  the  report  not  beinjf 
incoriwrated  in  the  "case,"  and  being  merely  stated  by  the 
Judge  to  be  substantially  correct,  should  be  rejected. 
Scmble,  in  a  remitted  case  the  Chairman  may  4iear  evidence 
upon  questions  not  raised  by  the  pleadings,  if  in  his  discretion 
he  thinks  justice  so  requires — eg.,  where  the  pleas  deny  exe- 
cution and  capacity,  the  Judge  may  hear  evidence  of  undue 
influence,  if  he  deems  it  a  fit  case  to  do  so.  Qwere,  whether 
a  Chairman  has  jurisdiction  to  deal  with  the  costs  of  a  testa- 
mentary suit?  M'CoNViLr.E  r.  M*Creesh;  MTbubsh  r. 
M*Convillb  -  •  -  -  P.  XIII.  85 
PBACTICB--CIVIL  BILIi  APPEAL. 
^Equity— Introduction  of  new  matter  on  hearing. 

^  [XXII.  41 

See  Pbaotice— Civil  Bill  Coubt— Costs.   5. 
— ^Equity  Civil  BUl-Judge  at  Nisi  PHus      -    XXIV.  56 

See  Pbactice— Civil  Bill  Coxtbt— Costs.    7. 
Interpleader  issue  directed  by  High  Court-    XXIV.  33 

See  Pbactice— Appeal.    3. 
Objections  not  specified  in  notice  of  appeal     XXII.  88 

See  Pbactice— Civil  Bill  Coubt— Adminmtbatiox.  1- 
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PBACTICB  —  CIVIL    BILL    COTTBT  — ADJOTTBN- 
KEZTT. 

1. Appeal  from,']    An  order  of   adjournment  made  by 

the  County  Court  Judge  may  not  be  appealed  from  when  it 
appears  that  the  order  was  obtained  on  the  application  of  tlie 
appellant.  The  order  should  state  on  whose  application  tke 
adjournment  was  granted.  (By  Gibson,  J.)  OXeabt  v. 
Clxbeb        ....      Oir.  Cas.  XXVII.  123 

2. Appeal    from  —  Beasonablene$$    of    order — 009(8."] 

Where  an  adjournment  by  a  County  Court  Judge  is  reason- 
able, the  Judge  of  Assise  will  not  hear  the  case  on  appeal; 
where  it  is  unreasonable  the  Judge  of  Assize  will  hear  the 
whole  cage.    Kenny  v.  Rorke  (XXVI.  M.  697),  not  followed. 

(By  Harrison,  J.)    Latno  r.  Evans 

[Cir.  Cas.  XXVII.  115 

3. Cotts.]    The  costs  of  the  adjournment  were  ordered 

to  be  paid  by  the  party  applying  for  it*    Buckley  v,  Kellt 

[a.  8.  X.  M.  424 

4. Rcferenee    to    arbitration   without    adjourning    cane 

pending  result — Juriidietion  to  hear  ease  at  $ub$equent  See- 
siontJ]  A  process  having  been  heard  at  one  Quarter  Sessions 
sittings,  and  referred  to  arbitration,  the  reference  to  arbitration 
nils  removed  from  the  books  at  following  Sessions;  and  at 
another  succeeding  Sessions  the  Coiirt,  having  heard  the  ori- 
ginal process  as  an  adjourned  case,  and  pronounced  a  decree 
for  the  plaintiff: — Seld,  that^  no  note  of  adjournment  of  the 
case  having  been  entered  at  the  first  Sessions,  the  Court  had 
no  jurisdiction  to  hear  it  as  an  adjourned  caee  at  any  subsequent 
Sessions,  and  therefore  the  decree  should  be  reversed.  (By 
Harrison,  J.)    BoTB  v.  BOTD  Cir.  Cas.  XVIII.  31 

FBAOTIOB— CIVIL  BILL  COTTBT-JLDMINISTBA- 
TIOK. 

1. Action — By  mortgagee  of  next  of  kin— Appeal — Objee- 

tiont  not  apeeiHed  in  notice — County  OMcere  and  Courts  Aet^ 
1677,  8.  33.]  A  mortgagee  of  the  share  of  a  next-of-kin  may 
maintain  a  suit  in  the  County  Courta  for  the  administration 
of  the  personal  estate  of  the  deceased  intestate.  On  the  hear- 
ing of  a  County  Court  api)eal  objections  to  the  order  of  the 
the  County  Court  Judge  not  mentioned  in  the  notice  of  appeal 
oannot  be  relied  on.  (By  Chatterton,  V.C.)  Sweknt  v. 
Gallaohib  -  •  .  Cy.  Ct.  A.  XXII.  82 

2. Equity  civil  bill — Limited  grant  covering  assets  under 

£500 — Oeneral  assets  exceeding  £500 — Jurisdiction,]  Where  a 
limited  grant  of  administration  has  been  obtained  of  the  goods 
of  a  deceased,  whose  general  assets  exceed  £500,  the  Court  will 
not  entertain  a  jirocess  for  administration,  even  although  the 
asseta  covered  by  ^is  only  grant  obtained  are  under  £500  in 
value.    Harbis  v.  M^Causland    x      -  Q.  8.  XII.  160 

8.  — ^  Equity  civil  bill — Valuation — Onus  of  proof — Next  of 
kin.]  In  a  suit  for  administration  of  the  estate  of  an  in- 
testate, brought  by  one  of  the  next  of  kin  against  the  adminis- 
tratrix, in  the  County  Court,  the  onus  of  proving  the  valuation 
of  lands  forming  part  of  the  assets  does  not  lie  on  the  plaintiff 
in  order  to  satisfy  the  Judge  that  he  has  jurisdiction  to  make  the 
usual  decree.    Flakt  v.  Plant  -  Q.  8.  XII.  160 

4. Equity  civil  bill — Suit  by  creditor  whose  debt  is  for 

funeral  expenses.]  The  Court  will  not  entertain  a  process 
for  administration  of  assets  at  the  instance  of  a  creditor  whose 
sole  debt  is  for  funeral  expenses.    Hughes  r.  M'Mahon 

[a.  8.  XII.  160 

6. Lodgment  of  costs  of  a  dismiss — Amount — Witnesses* 

expenses-^.  XIV,  r.  82.]  Where,  in  an  administration  suit 
by  equity  civil  bill,  (he  plaintiff  is  directed,  under  O.  XTV.  r. 
82,  to  lodge  the  costs  of  a  dismiss  with  the  Clerk  of  the  Peace, 
the  amount  to  be  lodged  will  be  calculated  according  to  the 
higher  scale  of  fees,  notwithstanding  that  it  appears  by  the 
probate  that  the  assets  have  been  sworn  under  a  sum  to  which 
the  lower  scale  is  applicable.  A  sum  to  meet  witnesses* 
expenses  will,  also,  be  directed  to  be  lodged.  Nthanb  v. 
CScujVAX  -  -  -  -  O.  8.  XII.  UO 

When  can  suit  be  instituted?        -  -     XVI.  M.  97 

See  pBAOTici— Civil  Bill  Coubt— Jubisdiotion.    2. 


PBACTICE— CIVIL  BILL  COTTBT-^AHEBDlCEirT. 

1. Civil  bUL]    A  process  for  contribution  to  rent  under 

a  lease  of  1807,  and  for  money  had  and  received,  was  amended 
by  the  Court  by  substituting  a  lease  of  1858  to  meet  the 
justice  of  the  Cfue.    (By  O'Brien,  J.)    Molont  v.  Dobb 

[Cir.  Cas.  I.  M,  104 

2. Civil  bill — Action  for  money  paid — Implied  request — 

Use  and  occupation— County  Courts  Act,  ISTt—O.  XIV.,  r.  84 — 
27  &  28  Vic,  c.  99,  see,  48.]  Where  in  an  action  for  money 
paid,  the  plaintiff  fails  to  prove  an  exjirees  or  implied  request 
from  the  defendant  to  him,  but  proves  facts  whidi  would  en- 
able him  to  recover  the  money  sued  for  in  an  action  for  use 
and  occupation,  the  Court  will  not  amend  by  substituting  or 
adding  a  count  for  use  and  occupation.    Donovan  v.  Donovan 

[a.  8.  XII.  109 

3. Civil  bill— Irregular.]  The  copy  of  a  civil  bill,  en- 
titled "  County  of  Antrim,  Division  of  Downpatriok,*'  required 
the  defendant  to  appear  at  Belfast : — Held,  that  the  irregularity 
could  not  be  amended.    M'Erlanb  v.  Gbubb 

[a.  8.  II.  M.  604 

4. Civil  bill — Husband   and  wife— Authority   to  sue — 

27  &  28  Vic,  e.  99,  sec.  48-0.  XIV.,  r.  8.]  When  an  action 
is  brought  in  the  name  of  husband  and  wife  for  the  balance 
of  the  amount  of  a  promissory  note  passed  to  the  wife  after 
her  marriage,  the  husband  at  the  time  of  the  passing  of  the 
note  and  bringing  the  action  being  out  of  the  country,  and  not 
having  been  heard  of  for  thirteen  years  previously,  the  Court 
will  not  presume  an  authority  from  the  husband  to  the  wife 
to  sue,  nor  will  the  Court,  from  the  husband's  long  absence 
presume  him  to  be  dead,  and  amend  by  striking  out  his  name 
and  giving  a  decree  in  the  wife's  name.    Abhb  v.  Hallist 

[a.  8.  XII.  109 

6. Civil  bill — Inserting  tenant  as  holding  under  a  lease.] 

A  process  of  ejectment  was  amended  by  the  Judge  of  Assize 
by  describing  the  tenant  as  holding  under  a  lease  (which  was 
not  successfully  proved  in  Court)  instead  of  being  a  tenant 
from  year  to  year,  the  plaintiff  to  pay  all  costs.  (By  Keogh, 
J.)    Shbehan  v.  M'Donald  -  Cir.  Caa.  I.  M,  624 

6. Civil  bill — Plaintiff  suing  in  representative  capacity,] 

Where  a  plaintiff  sues  in  a  representative  cai)aoity  instead  of 
personally,  the  County  Court  Judge  has  jurisdiction  to,  and 
should,  amend  the  civil  bill  (By  Johnson,  J.)  Bbbxinohaic 
V.  Collbban  -  -    Cir.  Caa.  XXVI.  M,  688 

7. Decree  or  dismiss — Writ  of  prohibitum — 14-  &  15  Ftc, 

c  57,  s.  106.]  A  County  Court  Judge  has  no  jurisdiction  to 
alter  or  amend  his  decree,  or  dinniss  (from  which  an  appeal 
lies)  after  the  termination  of  the  sessions  at  which  it  was  pro- 
nounced, and  after  it  had  been  signed  by  the  Judge  and  Clerk 
of  the  Peace  and  issued  to  the  party  entitled  thereta  Smith  r. 
Gai£BLX         -  -  -  .  B.  D.  XV.  87 

8. Civil  bill— Parties— Name—Service— Costs—TH   k  28 

Vic,,  c.  99,  t.  48.]  Where  a  civil  bill  was  brought  against 
Thomas  C.  in  a  cafie  where  John  C.  should  have  been  the 
defendant,  and  was  served  by  delivery  to  John,  at  the  house 
of  Thomas,  the  Court  refused  to  amend  the  process  by  substi- 
tuting '*John"  for  "Thomas."  (By  Gibson,  J.)  Jacob  v, 
Condon  -  -  Cy.  Ct.  A.  XXVII.  18 

Jurisdiction  -  -  -  -      TtL,  M,  786 

See  Pbacticb— CmL  Bill  Coubt— Jubisdiotion.    13. 

PBACTICB— CIVIL   BILIi  COTTBT— OIVIIi  BIX<X<. 

1. Recovery  of  land — Statement  of  tenure— lA^  &  15  Vic., 

c.  57,  s.  85-37  &  38  Vic.,  c.  66,  f.  1-40  &  41  Vie.,  e.  56,  s.  53.] 
A  plaintiff  seeking  to  recover  possession  of  an  interest  in 
lands  as  against  defendants,  both  claiming  under  a  common 
title,  and  which  interest  is  still  subsisting,  and  within  the 
limits  as  to  "  tenure  "  mentioned  in  the  79th  section  of  14  & 
15  Vic,  c.  57,  and  as  to  "rent."  of  40  &  41  Vic.,  o.  56,  and 
as  to  "  value  "  of  the  1st  section  of  37  d^  38  Via,  c.  66,  may 
elect  to  bring  his  process  either  in  Form  4  or  Form  5  at- 
tached to  the  Coun^  Court  Rules  of  1877.  A  process  which 
in  such  a  case  does  not  state  the  tenure  (as  provided  ' 
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tion  83  of  14-  &  15  Vic,  0.  57)  is  not  defective.  Shillady  v. 
H%Ue$  (XIV.,  106),  not  followed.  (By  Pallee,  O.B.)  M'Ouadf. 
r.   M*QuADB  -  -  -  -  Cir.   Cas.   XV.   49 

2. Signature.'l    A  civil  bill  can  be  validly  filled  in  by 

n  olerk  in  the  presence  of  a  solicitor.    Couhglan  v.  O'Dwteb 

[a  8.  XZVZI.  M.  224 

PBACTIOE— CIVIL  BILL  COTTBT— COSTS. 

1. Cases  vfithin  Petty  Sessions  jurisdictionJ]    Costs  and 

exi)en8e8  will  not  be  gfiven  in  cases  where  the  parties  could 
have  had  recourse  to  the  Petty  Sessions  Court.    Anon. 

[a.  S.  XI.  3f.  640;  a.  S.  XII.  M.  23 

2. Cases    within    Petty    Sessions    jurisdiction-— County 

Courts  Act,  1877,  s.  56 — Contract  entered  into  before  Act  came 
into  operation.]  Costs  were  refused  where  cases  were  within 
the  Petty  Sessions  jurisdiction,  and  the  contracts  had  been 
entered  into  before  the  County  (IJourts  Act    Anon. 

[a.  S.  XII.  M.  186 

3. Discontinuance  of  action  in  Superior  Courts — yon- 
payment  of  costs — Civil  hill  process  for  same  cause — Staying 
proceedings.!  Where  an  action  was  brought  in  the  Superior 
Courts,  and  afterwards  discontinued  by  the  serrice  of  a  notice 
under  Order  XXIL,  but  the  costs  were  never  paid,  and  a 
civil  bill  process  was  subsequently  brought  for  the  same  cause 
of  action,  the  Cibunty  C!k)urt  Judge  dismissed  the  process  on 
that  ground,  and  the  Judge  of  Assize  on  appeal  refused 
to  hear  the  case  unless  the  costs  were  paid.  (By  May.  C.  J.) 
Walsh  v.  Fitzgerald       -  Cir.  Cas.  XVIII.  64 

4.  - —  Dismiss — Process  for  execution  against  the  person."] 
A  process  for  execution  against  the  person  cannot  be  brought 
under  sec.  116  of  the  28  &  29  Vic,  c.  99,  in  respect  of  the 
costs  of  a  dismiss.  (By  Fitzgerald,  J.)  Moronst  v.  Sulli- 
van      Cir.  Cas.  I.  Jf.  460 

6. Equity  civil  bill — Mortgage — Sale  by  puisne  mortgagee 

— Proceeds  insuMcient  to  pay  off  prior  mortgagee — AMdavii 
introducing  new  matter.]  A  puisne  incumbrancer  obtaining 
an  order  for  the  sale  of  the  mortgaged  premises  from  a 
County  Court  Judge  was  declared  entitled  to  the  costs  of 
sale  including  abstract  of  title,  rental,  and  postings,  and 
nil  other  costs  properly  and  necessarily  incurred,  notwith- 
standing that  the  sum  realised  by  the  sale  was  insufficient  to 
pay  off  the  debt  due  to  the  prior  incumbrancer,  and  that  the 
latter  had,  on  the  motion  to  confirm  the  sale,  offered  a 
larger  sum  than  that  bid  by  the  purchaser.  Order  confirmed 
on  appeal.  SemJhle,  that  the  party  appealing  might  read 
an  affidavit  opening  new  matter,  if  the  circumstances  were 
exceptional.    (By  cSiatterton,  V.C.)    Wills  v.  Clifford 

[Cy.  Ct.  A.  XXII.  41 

6. Fee  for  instructions   to  plaintiff's  solicitor  prior  to 

entry  of  civil  bUl.]  Where  the  amount  sued  for  by  an 
ordinary  civil  bill  is  tendered  before  the  entering  of  the 
civil  bill,  the  plaintiff's  solicitor  is  entitled  to  payment  of 
the  prescribed  fee  for  instructions.    Bell  r.  M*Nally 

[a.  8.  XVI.  14 

7. Measurement  of,  by  County  Court — A  ppeal  to  Judge 

sitting  in  Nisi  Prius— 52  &  53  Vic,  c  48,  ss.  3,  IL]  When  a 
County  Court  Judge  declares  a  party  to  an  equity  suit 
entitled  to  his  costs  of  suit,  he  has  no  jurisdiction  to  measure 
a  sum  for  such  costs,  in  the  absence  of  any  application  by 
the  solicitor  of  one  of  the  parties  that  a  percentage  or  com- 
mission should  be  allowed  to  him  in  lieu  of  such  costs,  the 
costs  must  be  taxed  by  the  proiier  officer  in  the  ordinary 
way.  A  judge  sitting  at  Nisi  Prius  has  jurisdiction  to  hear 
an  equity  civil  bill  appeal  under  sections  3  and  11  of  the 
County  Courts  Appeal  Act,  1889  (52  &  53  Vic,  o.  48)  ;  but, 
quare,  if  such  appeal  should  not  be  brought  before  a  Judge 
of  the  Chancery  Division?    (By  Andrews,  J.)    Haig  v.  Cooke 

[Cy.  Ct.  A.  XXIV.  66 

.  8 Remitted  actionr— 19  &  20  Vic,  e.  102,  s.  97—33  &  34 

Fw.,  c  109,  s.  55—40  k  41  Vic.y  e.  56,  s.  60.]  An  action  of 
c»ntract  for  £48  15s.  8d.  was  remitted  for  trial  to  the  Re- 
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corner's  Court  of  Belfast,  and  it  was  ordered  that  the  costs 
of  the  motion  to  remit  on  both  sides  should  be  costs  in  the 
cause.  The  plaintiff  recovered  £1  17a  Od.i'-Hdd,  that 
under  19  &  20  Vic.,  o.  102,  the  plaintiff  having  reooveied 
less  than  £20  was  not  entitled  to  the  costs  of  the  motion  to 
remit.    HiLL  r.  M'KiNSTRT  -  Q.  8.  XXII.  76 

9. Remitted  action  of  contract—Less  them  £20  recovered 

—14  k  15  Vic,  e.  57-33  k  34  Vic,  c  109,  s.  &-40  k  41  FtV.. 
c.  56,  s.  51.]  In  an  action  of  contract,  remitted  f-^r  trial  to 
the  County  Court,  the  Judge  has  power  either  to  give  or 
withhold  costs,  notwithstanding  that  less  than  £20  is  recovered 
under  the  decree.    Sherrt  v.  Mulligan    Q.  8.  XIX.  87 

10. Sale  in  Court — Solicitors*  Remuneration  Act,  1881, 

•.  2r-0.  0.  April  Ibth,  IBS^— Discretion  of  Judge— G.  O.,  1877 
10.]  The  General  Order  of  April  16th,  1884,  made  in  pur- 
suance of  the  Solicitors'  Remuneration  Act,  1881,  is  applicable 
to  proceedings  in  the  Civil  Bill  Court.  The  method  of  the 
taxation  of  costs  on  a  sale  of  lands  in  the  County  Court 
defined.    Kennedy  v.  Bbauvont    •  Q.  8.  XXIV.  96 

11. Solicitor— Amount  sued  for  greater  than  sum  re- 
covered.] A  plaintiff  sued  for  £50^  and  obtained  a  decree 
for  £15,  which  was  increased  to  £35 : — Held,  that  his  solicitor 
wa9  entitled  to  fees  on  the  original  sum  sued  for,  and  not 
on  the  sum  recovered.    (By  Fftlles,  C.B.)    Sdcpson  r,  Wilson 

[Cir.  Cas.  XVII.  M.  646 

12. Tender.]    When  there  was  a  tender  made  of  the 

amount  of  the  debt,  £2  5s.  9d.,  it  was  held  that  the  defendant 
should  also  pay  2s.  6d.,  the  costs  of  the  plaintiff's  solicitor  up 

to  the  tender.    Newrt  Steam  Aerated  Water  Co.  r. 

ra.  8.  IX.  M.  194 

13. Testamentary  suits— Jurisdiction— AO  k  41  Vic.  c  56, 

s.  46—14  k  15  Vic,  c  57,  s.  111.]  The  jurisdiction  given  to 
the  County  Courts  in  testamentary  cases  under  40  k  41  Vic, 
c.  56,  8.  46,  is  as  complete  as  that  of  the  Probate  Division  itself, 
and  includes  the  power  to  deal  with  the  costs.  14  k  15  Vic, 
o.  57,  s.  111.  does  not  apply  to  probate  cases.  Flynn  v.  Flynn 
(9  Ir.  Jur.  N.  S.  381)  and  M'ConvUlc  r.  M'Crcesh  (XTT.  76) 
considered.    Bell  p.  Hughes       -  -       Q.  8.  XIV.  77 

Adjournment  -  -  -  •         X.  3f.  45&4 

See  Practice-^ittl  Bill  Court— ADJorRNMENT.    3. 

Ejectment  for  non-payment  of  rent— Holding  neither  agri- 
cultural nor  pastoral    ...    XXVTI.  109 

See  Land  Law  (Ireland)  Act,  1887.    52. 

PRACTICE  —  CIVIL  BILL  COTTBT  —  OOTJITTBB- 
OIsAIM— Rules  of  1877,  No.  26.]  A  shipowner  harinfir  issued 
a  civil  bill  process  to  recover  freiRht  for  the  carriaire  of  Roods, 
the  defendant  served  a  notice  within  Rule  26,  setting;  up  a 
counter-claim  for  damages  for  injury  to  the  Roods,  and  for 
money  wronjrfuUy  extorted  for  demurrage: — Held  (reversing 
the  decision  of  the  County  Court  Jud^e).  that  the  counter-claim 
Bhould  be  allowed,  being  connected  with  the  subject-matter  of 
the  action.    (By  JoHnson,  J.)    Power  r.  Mooney 

[Oir.  Cas.  XX.  40 

PRACTICE— CIVIL  BILL  COTTBT— DECBEB. 

1. Execution  of,  pending  anneal — Reversal  on  appeal — 

TAahility  of  person  executing.]  Where  a  party  regularly  and 
without  fraud  obtains  a  decree  in  the  County  Court,  and  under 
it  seiase's  and  sells  the  goods  of  his  opponent  while  the  decree 
is  in  force,  and  the  latter,  without  entering  into  a  recognisance 
or  lodging  money,  appeals  to  the  Judge  of  Assise,  who  grants 
a  reversal  of  the  decree,  without  making  any  mention  of  the 
execution  already  had,  no  action  lies  against  the  party  executing 
the  decree  a«i  a  trespasser.  Semhle,  in  such  a  case  the  proper 
remedy  is  to  obtain  a  direction  for  restitution,  to  be  ineerted 
in  the  Appellate  reversal,  or  to  bring  a  Gross-action  on  the  case 
(Bv  Gibson,  J.)    Brosnan  r.  Sheehan 

[C&.  Cas.  XXVII.  98 
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8. For  a  part— Costs— Title  of  causes— Amendment— 

County  Court  Rules,  1877,  0.  IV,,  rr.  30,  34.]  Where  a  civil 
bill  ejectment  on  the  title  is  brought  against  two  defendants, 
each  being  in  possession  of  a  portion  of  the  premises  sought  to  be 
recovered,  and  the  ejectment  is  defended  by  both,  neither  con- 
fining* his  defence  to  the  ix>rtion  in  his  possession,  and  a  decree  is 
obtained  against  one  defendant  only  for  his  portion,  the  decree 
will  be  confined  to  that  portion,  but  the  other  defendant  will  not 
be  entitled  to  a  dismiss  for  his  portion,  or  to  his  costs,  inas- 
much as  he  had  not  confined  his  defence  under  the  provisions  of 
O.  lY.,  r.  30,  but  his  name  will  be  struck  out  as  a  defendant. 
(By  May,  C.J.)    Lyons  r.  Lyons      -      Cir.  Oas.  XII.  169 

Benewal  of. 

See  Cases  under  Practice— Civil    Bill  Coubt— Re- 
newal OP  Decree. 

PBACTICE—CIVIL  BILL  COTJBT— EVIDENCE. 

1. Comments  on  the  suppression  of  evidence  by  a  solici- 
tor.   Jennings  r.  Murphy  -      Q.  8.  XXVII.  M.  22 

2. Documents  insuMeiently  stamped — Adjournment — Con- 
sent—Dismiss—County  Court  Act,  1887,  0.  XIY.,  r.  84.]  Where 
upon  the  hearing  of  a  civil  bill,  tho  plaintiff  is  unable  to  give 
a  document  in  evidence  in  consequence  of  its  being  insufficiency 
stamped,  the  Judge  will  not  adjourn  the  hearing  to  the  next 
Sessions  on  the  terms  of  the  plaintiff  paying  the  costs  of  the 
adjournment)  unless  the  defendant  consents.  Where,  in  a 
civil  bill  action,  the  plaintiff  tenders  in  evidence  a  document 
insufiSciently  stamped,  which  it  was  the  duty  of  the  defendant 
to  have  stunped  originally,  the  Judge  will  not  direct  the  de- 
fendant to  lodge  in  Court  sufficient  to  make  up  the  deficiency 
^nd  proceed  with  the  hearing,  but  will,  if  the  defendant  doee 
not  consent  to  an  adjournment,  dismiss  the  case  unless  the 
plaintiff  lodge  the  deficiency  of  stamp  duty  and  the  penalty  in 
Court.    HxTNTEB  V,  MacCabe  -  a.  8.  XII.  108 

PRACTICE— CIVIL  BILL  COTTBT— EXECTTTIOIT— 

Stay  of  civil  hill  ejectment  for  non-payment  of  rent — Discretion 
of  County  Court  Judge — Land  Law  {Ireland)  Act,  1881 — County 
Courts  Rules,  1887,  0.  XT.,  r.  96.]  The  County  Court  Judge 
has  no  jurisdiction,  under  O.  XV.,  r.  96  (1877),  to  prant  a 
stay  of  execution  on  an  ejectment  decree  for  non-iia3rment  of 
rent,  where  the  defendant  has  acquired  a  statutory  term  in 
his  holding  imder  the  Land  Law  Act,  1881.  (By  Harrison.  J.) 
Lanesborouoh  r.  M*Olean  -  Cir.  Cas.  XVII.  76 

Stay   of XXII.  70 

See  Land  TjAW  (Ireland)  Act,  1887.  47. 

PEACTICE  — CIVIL      BILL      COTTET  —  PBATTD — 

Omission  of  averment  of  fraud  in  eivH  hill."]  An  action  against 
a  Poor  Law  Ghiardian  by  a  medical  officer  for  his  fee  in  attending 
a  person  who  was  not  an  object  of  charity  within  the  Poor  Law 
Acts,  and  who  had  been  given  a  red  ticket  by  the  defendant,  was 
dismissed  without  prejudice,  the  civil  bill  not  charging  fraud. 
(By  Fitzgerald,  J.)    Obttmlet  r.  Woods   Cir.  Cas.  X.  3f.  447 

PEACTICE  — CIVIL  BILL  COT7ET  _  GTJABDIAN 
AD  LITEK — Power  of  County  Court  Judge  to  appoint— \0  k 
41  Vic,  e.  56,  •.  Z^— County  Court  (Ir.)  Orders,  1890, 
0.  XXXVI.,  r.  22.]  Where  one  of  the  parties  to  an  adminis- 
tration suit  in  the  County  Court  becomes  lunatic  during  the 
progress  of  the  suit,  the  County  Court  Judge  has  no  jurisdiction 
to  appoint  a  guardian  ad  litem.    Pattebson  v.  Pattkbson 

[a.  8.  XXVI.  M.  626 

Jurisdiction  to  apxx>int       -  -        XXVII.  M.  124 

See  Pbactice— Civil  Bill  Coubt— Jubisdiction.    10. 

PEACTICE— CIVIL  BILL  COTTET— INJUNCTION- 

Jurisdiction.]  Sec.  33  (1.)  of  the  40  &  41  Vic,  c.  56,  enables 
a  County  Court  Judge  to  grant  an  injunction  only  as  ancillary 
relief  in  some  iiending  suit,  and  does  not  authorize  him  to  hear 
a  suit  brought  merely  to  obtain  an  injunction.  Botlb  v. 
Mastbbson       ......       C.  a.  XXIV  69 


PEACTICE  —  CIVIL  BILL  COTTET  —  INTEE- 
PLBADEE— Cour/  for  Division  of  a  County— H  8c  15  Vic, 
e.  57,  s.  150.]  The  holding  of  Courts  of  Quarter  Sessions  in 
different  towns  for  a  Civil  Bill  Division  of  a  county  is  to  be 
regarded  as  one  sitting,  and,  therefore,  it  is  sufficient,  in  an 
interpleader  civil  bill,  if  the  plaintiff  makes  the  process  return- 
able at  any  town  of  the  division  for  the  Sessions  next  after 
the  seizure.     (By  Andrews,  J.)    Legoe  r.  Neill 

[Cir.  Cas.  XXIII.  20 

Remitted XXVI.  M.   379 

See  Pbactice— Civil  Bill  Coitbt— Jubisdichon.    U. 

PEACTICE  ^  CIVIL     BILL     COTTET  —  JtTEIBDIO. 
TION. 

1. Action  on  bond— Road  contract — Orand  Jury  Act,  s, 

168.]  Where,  under  a  bond  by  a  road  contractor  and  his 
sureties,  separate  civil  bills  are  brought  against  the  sureties, 
under  which  more  than  £100  in  all  might  be  levied,  the  Chair- 
man has  no  jurisdiction  under  the  Grand  Jury  Act,  o  &  7 
Wm.  IV.,  0. 116,  s.  168.    Attobnet-Genebal  v.  Whelan 

[a.  8.  XI.  21 

2. Administration  suit— Institution  of,  within  year  from 

death  of  intestate— County  Courts  Act,  1877,  s.  41.]  A  suit  for 
administration  can  be  instituted  within  a  year  from  the  death 
of  the  intestate.    (By  Flanagan,  J.)    Mubdook  v.  Mubdock 

[Cy.  Ct.  A.  XVI.  M.  97 

3. Annuity  charged  upon  real  estate — 14  &  15  Vic,  e.  57.] 

Section  55  of  the  Civil  Bill  Act  (14  &  15  Vic,  c  57)  does  not 
apply  to  a  rent-charge  or  annuity  charged  uiwn  real  estate 
or  chattels  real,  otherwise  than  by  will  (By  Fitzgerald,  J.) 
King  v.   Gbat  -  -  -  Cir.  Cas.   X.  168 

4. Carriers  — Plaxc    of   contract.]     The    Cliairman   of 

Quarter  Sessions  refused  to  hear  a  case  for  the  recovery  of 
damages  for  the  non-delivery  of  sheep,  which  were  book^ 
at  Chester  for  conveyance  to  another  station  in  England, 
on  the  ground  that  the  contract  was  completed  in  England. 
M*Anbllt  r.  London  &  Nobth  Westebn  Railway  Co. 

[Q.  8.  IX.  Jf.  196 

6. Case  referred  by  County  Court  Judge  to  Registrar- 
Question  of  account— Objection  to  iinding— County  Court  Judge 
bound  to  hear  all  objections.']  Where  objection  is  raised  by 
any  of  the  parties  to  the  finding  of  the  County  Court  Judge's 
Registrar  on  a  case  referred  to  him  by  the  County  Court 
Judge,  the  County  Court  Judge  is  bound  to  try  the  case 
himself.    (By  PaUes,  C.B.)    Adamson  v.  Connauohton 

[Cir.  Cas.  XXVII.  114 

6 Civil  bill  for  £50—14  &  15  Vic,  c  57,  s.  3^-40  k  41 

Vic,  c  56,  *.  50.]  Although  sec.  36  of  the  Civil  Bill  Courts 
(Ir.)  Act,  1851  (14  k  15  Vic,  c.  57),  is  not  mentioned  in  «ec. 
50  of  the  County  Offioere  and  Courts  (Ir.)  Act,  1877  (40  k 
41  Vic,  c.  56),  the  County  Court  has  jurisdiction  to  hear 
a  civil  bill  for  £50,  being  a  portion  of  a  larger  sum  due  to 
the  plaintiff,  the  excess  being  abandoned.  Coughan  r. 
Madden  ...  -  a.  8.  XII.  40 

7. Costs  of  action  in  High  Court.]    The  Lord  Chancellor 

commented  on  the  cost,  in  the  High  Court,  of  action  dealing 
with  a  few  acres  of  land,  which  showed  the  necessity  of 
vesting  an  equitable  jurisdiction  in  the  Chairman  of  Quarter 
Sessions.    Williamson  v.  BsAinsH  -  C.  X.  M,  47 

8. Equity  civil  bill— Excess  over  limit   of  jurisdiction 

—County  Officers  and  Courts  Act,  1877,  s.  37.]  Although  an 
Equity  civil  bill  alleges  on  its  face  that  the  subject-matter 
of  the  suit  is  within  the  jurisdiction  of  the  County  Court 
in  ix)int  of  value,  the  Court  ought  to  strike  out  tiie  suit, 
and  not  to  order  it  to  be  transferred  to  the  Lord  Chancellor, 
under  sec.  37  of  the  County  Oiiicere  and  Coiurts  Acts,  1877, 
if  of  opinion  that  such  allegation  is  made  with  a  knowledge 
thr.t  it  is  false,  merely  for  the  purpose  of  instituting  the  suit 
in  the  County  Court.  The  onus,  however,  of  proving  that 
the  plaintiff  had  this  knowledge  lies  on  the  defendant  seeking 
to  have  the  suit  struck  out,  and  the  mere  fact  that  the 
certificate  of  valuation  shows  that  the  subject-matter  of  the 
suit  is  outside  the  limit  of  jurisdiction  is  not,  peiise,  sufficient.  T  >^ 
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in  the  absenoe  of  any  eyidence  that  the  plaintiff  was  aware 
of  that  foot  before  the  civil  bill  waa  issued.  (By  Monroe,  J.) 
MOBBis  V.  Fltkn     -  -  -      Cy.  Ct.  A.  XXV.  84 

9. Ejectment  on  the  title—Valtuaum  under  £20.]    The 

Ciyil  Bill  Court  has  an  original  jurisdiction  to  try  actions 
of  ejectment  on  the  title,  where  the  Taluation  does  not  exceed 
£20.  (By  Armstrong,  Serjeant,  Judge  of  Assize.)  M'Kesteb 
V,  M'Ebbybb  -  -  -  Oir.  Oaa.  X.  M.  408 

10. OuardianJ]  The  County  Court  has  not  cot  juris- 
diction to  appoint  a  fi^uardian  for  the  protection  of  a  minor's 
property,  unless  the  petition  sets  out  the  whole  of  the  property, 
and  iirays  to  hare  the  minor  made  a  ward  of  Court  ;  nor 
will  the  County  Court  appoint  a  guardian  ad  litem  whero 
there  is  no  suit  pending  before  it    Be  Dbbnnak 

[a  s.  XXVII.  ir.  124 

11.  — :-  Interpleader  action  irregularly  remiitedJ]  A  County 
Court  Judge  is  not  bound  to  try  an  interpleader  action  unless 
it  be  regularly  remitted  to  him.  Cobcobak  v.  National 
Bank         -         -         -         -  a*  8.  XXVI.  Jf.  879 

12. Money  paidr— Partner ekip— J uriedietion  Civil  Bill 

Court.l  In  a  process  for  money  paid  to  the  defendant's  use, 
the  Chairman  8  jmisdiotion  was  objected  to,  on  the  ground 
of  its  being  a  partnership  account: — Held,  that  the  decree 
should  be  made,  as  the  money  had  been  actually  paid  to  the 
defendant's  use.    Hbadlt  v.  Lttbt  Q.  S.  II.  M,  302 

18. (Hfitruetion  of  light  and  icaiereoune  and  jinjury  to 

houeeJ]  In  the  Civil  Bill  Court  a  process  was  brought  for 
obstructing  window  Ught^  and  watercourses  and  seriously 
iniuring  the  foundation  of  the  plaintiff's  house.  At  the  hear- 
ing, the  issistant  barrister  amended  the  process  by  striking 
out  a  portion  of  the  complaint  as  not  being  within  his  juris- 
diction, heard  the  case  on  the  amended  process,  and  gave  a 
decree  for  £20.  On  appeal:— J7e/c2,  that  the  assistant  barris- 
ter had  not  jurisdiction  in  respect  of  any  part  of  the  com- 
plaint, and  that  he  ought  not  to  have  amended  the  process  so 
as  to  brioflf  the  case  within  his  jurisdiction.  (By  Keogh,  J.) 
Spottbn  v.  Lobd  Lbitbim       -       Oir.  Gas.  III.  M.  796 

14. Quettion  of  title — Bight  of  way — Separate  valttation 

of  part  of  lands  affected— Zl  k  38  Yie.^  e.  66,  t,  1.]  In  an 
action  of  trespass  in  the  Civil  Bill  Court,  the  defendants 
relied  on  a  justification  of  the  acts  complained  of,  as  having 
been  done  in  exeroise  of  a  right  of  way.  -The  valuation  of 
the  demesne  through  which  the  alleged  right  of  way  lay  much 
exceeded  £30,  but  the  plaintiff  produced  a  separate  valuation 
of  the  part  of  the  demesne  over  which  the  right  was  claimed, 
which  was  under  {Eat  &xiD.\—Held,  that  it  was  insufficient 
to  give  jurisdiction,  as  the  right  claimed  affected  the  whole 
demesne.    (By  Lawson,  J.)    Di  la  Poeb  v,  Boland 

[Cir.  Oas.  XIX.  89 

15. Beeognieanee — Suretiee — Death    of    appellantJ]  Hie 

County  Court  has  jurisdiction  to  hear  and  decide  process 
issued  on  foot  of  recognisance  entered  into  by  sureties  in 
relation  to  prosecution  of  appeal  from  a  civil  bill  decree, 
even  though  the  amount  be  not  in  double  the  debt  and  costs 
primarily  recovered ;  but  no  such  process  lies  in  a  case  where 
the  principal  who  appealed  died  before  time  for  hearing  of 
app^  arrived.    Mehabo  v.  Caxpbbll 

[a.   8.   XXVII.   18 

16. Bemitted  ease — Limit  of  jurisdiction.']  The  Chair- 
man's jurisdiction,  in  an  action  of  tort  remitted  to  the  Civil 
Bill  Court>  under  C.  L.  P.  A.  Act,  1870,  is  limited  to  £40 
An  appeal  lies  to  Che  Judge  of  Assize  from  the  Chairman  s 
decree  in  a  case  remitted  to  him  under  the  C.  L.  P.  A  Act, 
1870.    DOTLX  V.  HANxa         -  -         Cir.  0.  B.  VI.  86 

17. Bight  of  way— Valuation,]    A  and  B.  held,  as  yearly 

tenants,  adjoining  holdings,  under  the  same  landlord.  A. 
claimed  a  right  of  way  over  B.'s  holding,  having  enjoyed  it  for 
more  than  twenty  years : — Held,  that  A's  right  of  way  existed 
either  as  a  way  of  necessity,  or  as  a  way  reserved  by  the  land- 


FSAOTIOB-OIVIL  BILL  COUHT-JUBIBDICTIGN- 

continued. 
lord  over  the  servient  tenement  at  the  time  of  the  creation 
of  the  tenancies,  and  that  the  Civil  Bill  Court  had  jurisdiction 
under  the  37  ft  38  Vic,  c.  66,  to  determine  the  question  of 
title,  the  valuation  of  the  servient  tenement  bdng  under 
£20.    (By  Palles,  C.B.)    Conlan  r.  Gavin 

[Oir.  Gas.  IX.  108 

18. Small  suits  in  the  Superior  Court]  The  Lord  Chan- 
cellor commented  on  the  want  of  jurisdiction  in  the  Civil  Bill 
Court  to  sell  an  estate  to  pay  a  legacy  of  £40.  Donohob  r. 
Donohob      -  -  -  -  0.  X.  If.  886 

19. Trespass — Quare  clausum  fregit.]     A  held  certain 

houses  under  a  lease,  which  expired  in  1867.  B.  occupied  ooe 
of  these  houses,  but  had  paid  no  rent  to  A.  from  1857  up  to 
1875.  C.  bought  the  reversionary  interest  of  the  lessor  in 
1864.  A.,  upon  the  expiration  of  his  lease,  continued  on  as 
yearly  tenant  to  C.  B.  continued  in  occupation  also,  and 
refused  to  pay  any  rent,  or  to  acknowledge  title  in  either  C.  or 
A.  Possession  was  demanded  by  A,  and  also  by  C,  but  was 
refused.  A  and  C.  jointly,  brought  a  civil  bill  in  trespaai, 
guars  elausum  fregit,  against  B.  :—Held,  that  the  Civil  Bill 
Court  had  jurisdiction,  under  the  32  &  33  Vic,  c  66.  (By 
Fitzgerald,  J.)    Waitman  v.  Fabbbll    Oir.  Oas.  IX.  198 

Decree  for  jjossession  of  part  of  lands  in  ejectment 

[X.  166 
See  Exbcittob— Powbbs.    2. 

Ejectment  for  Breach  of  Condition. 

See  Landlobd  and  Tbnakt— Ejbgticbnt— Bbbach  of 
Condition.    1, 2, 

Right  of  Way— Servient  tenement  valued  under  £20 

See  Wat.    5. 11. 


-  Title— Valuation  of  the  holding    - 

See  Rbuittino  Action  to  Civn  Bill  Coubt. 

-Title— Re-sale— Conditi(ms  of  Sale 
Sec  Vbndob  and  Ptbchasxb.    2. 
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PBAOTIOB  — CIVIL     BILIi     OOTTBT  —  PABTICtT- 

liAJBLS^-Goods  sold  and  delivered— Bules,  1877,  Nos.  22,  2A — 
Beasonable  period  for  furnishing  particulars  of  demand.'] 
Plaintiff  furnished  defendant  with  ixirticulars  of  his  demand 
(for  goods  sold  and  delivered)  two  years  before  the  service  of 
his  process,  and  defendant  did  not  dispute  themi—Held^ 
that  they  were  not  furnished  "within  a  reasonable  period 
before  the  service  of  the  process  "  under  rule  22.  (By  ladles, 
C.B.)    Smithwick  t%  Canavan  Cir.  Gas.  XVIII.  55 


PBAOTICB  — CIVIL    BILL    OOTTBT  —  PABTIBS — 

Boundaries — Dispute  between  tenants — Different  landlords.] 
Where  there  is  a  dispute  between  tenants  of  different  land- 
lords regarding  boundaries,  notice  must  be  served  on  the 
landlords.    Gilman  r.  Collins      -    Q.  8.  XXVI.  M.  685 

PBACTIOB-<  CIVIL     BILL    OOTTBT  — BBKITTED 
AOTION. 

1. Costs— Less  than  £20  recovered— C.  L.  P.  Act,  1856, 

•.  Vl— County  Court  Bules,  1890,  O,  XXXV,,  rr.  2,3.]  Where 
in  an  action  on  a  contract,  remitted  to  the  County  Court, 
the  plaintiff  recovers  less  than  £20,  he  is  deprived  of  costs 
incurred  in  the  Superior  Court  by  the  Common  Law  Pro- 
cedure Act,  1856,  s.  97;  and  the  costs  in  the  County  Court 
follow  tlie  decree  (M  &  15  Vic,  c.  57,  s.  111).  The  C.  L.  P. 
Act,  1856,  s.  97,  confers  no  discretion  upon  the  County  Court 
Judge  in  reference  to  costs.  Cbbmxins  v,  Babbt  and  Claxcht 

LQ.  8.  XXVIL  40 

». "Next  Court.'']    Where  an  action  was  remitted  by 

the  Queen's  Bench  Division  for  trial  at  **  the  next  Recorder's 
Court,"   which   was   held   the  day  after/ th% .r^akingr Mr4h» 
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PBACTICE  -  OIVIIi     BILL     OOUBT  -  BEMITTID 

remitting  order,  the  order  remitting  must  be  amended  in 
order  to  enable  the  Recorder  to  hear  the  case  at  any  subse- 
qnent  Court.    M*MULLIN  r.  Clabks      -      Q.  S.  XXV.  48 

8. Plaintiff  retiderU  out  of  the  juritdietion — Lodffment 

of  eoMti  of  di9mit$ — County  Court  Bulet  72.]  A  plaintiff  in  a 
remitted  action,  who  is  resident  out  of  the  jurisdiction,  must 
lodge  the  costs  of  a  dismiss  with  the  Clerk  of  the  Peace. 
CLUCASr.  Rici  -  -  Q.  E^.  XII.  3f .  298 

C08ts. 

Sec  Pbactice— Civil  Bill  CorRT-  Costs.    8,  9. 

PBACTICE— CIVIL  BILL  COTTBT-BBITBWAL  OP 
DBCBBB. 

1. Against  executor  de  eon  tort  of  defendant — 14  k  15 

Vic.^  c.  57,  8.  142.1  A  renewal  can  be  obtained,  under  sec.  142 
of  the  Civil  Bill  Act  of  1851,  against  an  executor  de  ion  tort  of  a 
decree  obtained  against  the  person  of  whom  he  is  executor  de 
ton  tort,    (By  O^Brien,  J.)    Hughes  v.  Dillon 

[Cir.  Cas.  XIX.  60 

2. Appeal  pending,}  Where  the  plaintiff  and  respon- 
dent died  after  service  of  tlie  notice  of  appeal  from  a  decree 
of  the  County  Court  Judge,  on  the  appeal  coming  on  for  hear- 
ing before  the  Judge  of  Assize  the  following  order  was  made : 
**  That  this  case  be  adjourned  to  the  Assizes  next  after  said 
decree  sliall  have  been  renewed  in  the  name  of  the  adminis- 
tratrix of  the  deceased  (if  such  renewal  can  be  made)."  The 
County  Court  Judge  held  he  had  no  jurisdiction  to  renew,  the 
appeal  being  pending.       SoxERS  v,  DuooAN 

[a.  8.  XXVI.  M,    880 

3. Defendant  ceasing  to  reside  within  the  jurisdiction,] 

Where,  after  a  decree  had  been  granted  in  the  County  Court 
of  one  district,  the  defendant  went  to  reside  in  anotlier 
county  out  of  the  jurisdiction  of  the  Court: — Held,  that  the 
plaintiff  was  entitled  to  bring  a  civil  bill  decree  in  the  latter 
county  to  recover  the  amount  of  the  •  decree.  (By  Dowse, 
B.)    M'Elbot  v.   M'Garritt       -       Cir.  Cas.  XIX.  38 

4. Defendant    leaving    the    jurisdictionr—Signaiure    of 

County  Court  Judge— 'Proof  of  civil  biU,]  Where  a  defendant, 
against  whom  a  civil  bill  decree  has  been  obtained,  changes 
his  residence  into  ihe  jurisdiction  of  another  Counly  Court, 
a  fresh  civil  bill  must  be  issued,  there  being  no  jurisdiction 
to  renew  in  another  county.  A  decree  is  not  admissible  in 
evidence  without  jiroof  of  the  signature  of  the  Judge  signing 
it.    (By  Andrews,  J.)    Woods  r.  Malonst 

[Cir.  Oas.  XX.  16 

6. Hearing  adjoumed^Lapsc  of  more  than  six  years — 

14  &  15  Vic.,  e,  57,  ss,  139, 142,  144.]  Where  an  application  to 
renew  a  County  Court  decree  was  served  for  a  Sessions  just 
within  six  years  from  the  date  of  the  (xiginal  decree,  and  was 
adjourned  to  the  following  Sessions,  it  was  held  that  the  decree 
could  then  be  renewed  as  from  the  date  of  the  Sessions  for 
which  the  notice  of  renewal  was  served.  (By  Fitzgibbon, 
L.J.)    Myhaxe  r.  HiTRLET  -       Cir.  Gas.  XXVI.  80 

8 Instalment  ordei^Debiors'  Act,  1872—14  &  15  Tic, 

c.  57,  ss.  139, 144.]  A  committal  order  under  the  Debtors  Aot^ 
1872,  can  be  granted  on  foot  of  a  civil  bill  decree  which  is 
more  than  one  year  old,  and  has  not  been  renewed,  where  an 
instafmenb  order  has  been  obtained  within  the  year,  and  proof 
is  given  of  the  defendant's  ability  to  pay,  and  his  refusal  to  do 
so.  In  such  a  case  it  is  not  necessary  to  renew  the  original 
decree.    Greenfield  v.  Stinton  Bee.  C.  XXIV.  23 

7. 14  &  15  Tic,  c,  57,  s,  lAA— When  statute  begins  to 

run.]  Where  it  was  sought  to  renew  a  civil  bill  decree  more 
than  six  years  after  the  making  of  same  by  the  C^ounty  Court 
Judge,  but  within  six  years  after  its  affirmance  hy  the  Judge 
of  Assize  on  appeal: — Held,  that  the  decree  meant  the  last 
order  of  the  Court,  and  that  the  statute  14  &  15  Vic.,  o.  57, 
■.  144»  ran  from  the  date  of  the  affirmance.  (By  Holmes,  J.) 
M'GnxiOAir  n  M*Gillioan       •        Oir.  Gas.  XXV.  80 


PBACTICE— CIVIL  BILL   COTJBT— BESIDESTOB. 

!• Jurisdietion—Employers*  Liability  Act,   1880— (7ivt7 

Bill  Act,  ss.  65,  69.]  A  contractor  for  the  execution  of  certain 
buildings,  occupying  a  shed  or  office  in  a  yard,  at  the  rear 
thereof  for  his  own  convenience  in  canying  out  the  contract, 
has  not  a  residence  there  within  the  meaning  of  the  Civil 
Bill  Act    (By  Palles,  C.B.)    Btbnb  v.  Hill 

ICit.  Cas.  XXVT.  188 

^' On€  of  joint  defendants  residing  out  of  civil  bill 

divisionr— Option  of  plaintiff  to  bring  civil  bill  againai  all 
in  which  division  he  pleases.]  Where  one  of  the  several 
defendants  resided  out  of  the  civil  bill  division  of  the  county 
in  which  the  others  resided,  it  was  held  that,  under  sec.  59 
of  the  Civil  Bill  Act,  the  phmtiff  had  the  option  of  pzoceed- 
ing  against  them  all  in  a  division  in  which  any  of  them 
resided.    Kane  v.  Babby       -  -  .       Q.   S.  X.  8 


PBACTICE— CIVIL   BILL    COTTBT-.SEBVIOB    OF 
CIVIL  BILL. 

!• Action  brought  in  Civil  Bill  Court,]    An  action  or 

suit  is  not  brought  in  a  Civil  Bill  Court  until  the  process  was 
served  by  the  person  directed  by  the  County  Courts  (Ireland) 
Act,  1851,  sec.  15.    Habnan  v.  Habnan    a.  8.  XI.  M.  649 

2. Ejectment  process— Time,  computation  of— Sundays.] 

Sundays  are  to  be  included  in  computing  the  fifteen  clear  days 
for  service  of  an  ejectment  process  for  over-holding.  Beamish 
V.  Donovan      -  .  .  -        Q.  S.  XV.  M.  811 

3. Ejectment  —  Posting  —  Nearest   market   town—Bules 

lOth  Sept.,  1881.]  The  market  town  nearest  to  the  defendant's 
residence,  referred  to  in  the  County  Court  Rules  of  Sept.  10th, 
1881,  need  not  be  in  the  county  where  the  defendant  resides. 
(By  Andrews,  J.)    De  la  Poeb  v.  Walsh 

[Cir.  Cas.  XXI.  19 

4. Ejectment  on  the  title— li  &  15  Vic,  c,  57,  ss.  79,  81 

-37  &  38  Vic,  c  66,  ».  1-40  &  41  Vic,  e.  56,  ss.  53,  54— TAs 
County  Courts  (/r.)  Orders,  1890,  O.  I.,  r.  8.]  In  an  eject- 
ment on  the  title  brought  by  civil  bill  under  37  &  38  Vic,  c. 
66,  s.  1,  as  extended  by  40  &  41  Via,  c.  56,  s.  53,  it  is 
necessary  to  serve  with  tiie  ejectment  process  only  the  -penon 
or  ponoaB  in  possession  or  apparent  possession  of  the  lands 
sought  to  be  recovered.    Pabkeb  v.  M'Bbidb 

[a.  8.  XXVII.  102 

6. Equity  Bules,  1877,  Xos.  37,  228.]    Under  Rule  37  of 

the  County  Court  Rules  of  1877,  which  prescribes  that  the 
civil  bill  in  equity  suits  must  be  served  "  one  calendar  month 
at  least  before  the  return  day,'*  a  civil  bill  served  on  the 
2nd  of  January  when  the  return  day  is  the  2nd  of  February 
is  kte.    Pboyincul  Bank  v.  Tobin      •       Q.  8.  XX.  18 

6.  • Lunatic  in  luntUic  asylum.]    Service  of  a  civil  bill 

on  a  defendant  who  is  living  in  a  lunatic  asylum,  by  leaving 
it  with  the  governor,  is  not  service  on  the  defendant  at  hia 
place  of  residence  within  the  meaning  of  the  Civil  Bill  Act. 
(By  O'Hagan,  J.)    Sweent  v.  Shea     Cir.  Cas.  II.  M.  574 

7. OMee  of  railway  company— li^  k  15  Tic,  c  57,  s.  65.] 

Wliere  through  tickets  can  be  procured  at  the  terminus  of 
Railway  Company  A.  to  stations  on  line  of  Railway  Company 
K  that  terminus  of  Railway  0>mpany  A.  is  an  office  of  Rail- 
way Company  B.,  within  the  meaning  of  the  Civil  Bill  Con- 
solidation Act,  IdSly  s.  65;  and  service  on  the  station-master 
there  of  a  civil  bill  jirocess  is  sufficient  service  on  Railway 
Company  B.  (By  Keogh,  J.)  Dublin  and  Dbooheda  Rail- 
way Co.  V,  O'Hanlon    -  -  -    Cir.  Cas.  VI.  87 


8. Original  instead  of  copy.]    Where  the  process  server, 

in  serving  an  ejectment  for  overholding,  serves  the  defendant 

with  the  originiEd,  and  keeps  the  copy,  there  is  no  service. 

HAT18  V.  OoONlT     •  -  •  r^.   .^.-    flu  8.  XII 

DigitizeaD^, 
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PBACTICE  —  CZYZL   BILL    COTTBT— SIONATX7BB 
OF  CIVIL  BILL. 

1. An  objection,  raised  on  appeal,  that  the  copy  of  the 

ordinary  civil  bill  process,  served  on  the  defendant,  bore  no 
signature  whatever,  was  overruled.  (By  Johnson,  J.)  Wil- 
son r.  Kenny    -  -  -    Cir.  Cas.  XXVI.  76  note 

2, Plaintiff  or  tolicitor  on  his  behalf ^Civil  hill  printed 

and  solicitor* t  name  printed  at  same  time — 14  &  15  Fic,  c.  57, 
«.  60.]  Where  an  ordinary  civil  bill,  and  the  copies  thereof, 
have  been  printed,  and  the  name  of  the  plaintiff's  solicitor 
has  been  printed  therein  at  the  same  time  as  the  rest  of  the 
form,  such  signature  is  a  sufficient  compliance  with  the  require- 
ments of  14  &  15  Vic,  c.  57,  s.  60,  when  it  has  been  adopted 
by  the  solicitor,  by  the  service  of  the  process.  (By  Johnson, 
J.)    Gbanabd  r.  Keouoh       •  •        Q.   S.  XXVI.  14 

Gbanabd  1'.  DuNLBAVT     -  -       Clr.  Cas.  XXVI.  76 

Ejectment — ^Amendment       -  -  -    XV.  M.  118 

Sec  Landlobd    and    Tbnant — Kjectmknt— Non-Pay- 
MiNT  OF  Kent.    5. 

—  Filled  up  by  clerk  in  solicitors  ])resenoe 

[XXVII.  M.  d24 
Sec  Pbactice— Civil  Bill  Co ubt— Civil  Bill.    2. 


PBACTICB— OIVIL  BILL  COX7BT— SOLICITOB. 

1. Acting  as  cxuasi   advoecUe — Jlight  of  audience.}       A 

solicitor  has  no  right  to  act  as  a  qucui  advocate,  with  another 
solicitor,  in  the  conduct  of  a  case  in  the  Civil  Bill  Court,  on 
behalf  of  one  plaintiff  or  defendant  Lutton  v.  Ulstbb  Kail- 
way  Co.  -  -  a.   S.  IX.  M.   322;    IX.   171 

2. Another  appearing  for  the  solicitor  on  the  record.] 

The  Chairman  gave  leave  to  another  solicitor  to  appear  for 
the  solicitor  on  the  record,  who  was  absent.   Hoban  r.  Foley, 

a.  S.  XI.  M,  640;    Piogott  r.  

[a.  S.  XI.  J/.  662 

8. Exclusive    audience     of    counsel — Instructed    hy     a 

solicitor— 'County  Court  Jtules,  1877,  s.  68.]  The  rule  that 
when  counsel  is  retained  he  is  entitled  to  exclusive  audience 
is  not  altered  by  the  operation  of  the  68th  section  of  the 
County  Olhcers  and  Courts  (Ireland)  Act,  1877.  Collins  t-. 
CoBK  AND  Macboou  Kailway  Co.         -         Ci.  b.  XII.  66 

4. Land  Sessions — More    than   one  for    same  party — 

Solicitor  from  other  neighbourhood.']  A  solicitor  from  another 
neighbourhood,  who  was  not  the  solicitor  on  the  record,  was 
refused  audience  at  Land  Sessions.    Macauley  r.  Ibwin 

[L.  8.  XI.  M.  346 

6. More  than  one  for  one  party.]    Only  one  solicitor 

was  allowed  to  apiiear  for  a  iMirty.    Kilboy  r.  Bybne 

[a  8.  XII.  M.  243 

6. Non-appearance  of  solicitor  on  record — Unavoidable 

absence — Substitution  of  solicitor — County  Courts  Act,  1877, 
*.  68— (?.  A'/r.,  r.  Bl— Plaintiff  in  person.]  Where  a  civil 
bill  had  been  entered  for  a  plaintiff  by  his  solicitor,  who 
did  not  appear  at  the  hearing,  and  it  was  not  shown  that 
he  was  sick  or  unavoidably  absent,  an  application  to  allow 
the  name  of  another  solicitor  to  be  substituted  for  that  of 
the  solicitor  on  record,  or  that  the  name  of  the  solicitor  on 
record  should  be  struck  out  and  the  plaintiff  be  at  liberty 
to  appear  in  person,  was  refused,  and  the  case  dismissed  for 
want  of  appearance.    Home  r.  Cbowlby         Q.  8.  XII.  40 

7. On   the    record,]    The    solicitor   on    the   record  for 

a  party  is  the  solicitor  whose  name  appears  in  tlie  Clerk  of 
the  Peace's  book;  and  the  solicitor  on  the  record  has  no 
power  to  retain  another  solicitor  to  appear  with  or  for  him. 
Anon.    Q;.  S.  XI.  M.  601;  Anon.    L.  8.  XI.  M.  626 

8. One  only  allowed  for  a  party.]    There  can  be  only 

one  solicitor  on  the  record  for  each  of  the  parties  to  a  civil 
bill,  and  it  is  illegal  for  the  solicitor  on  the  record  to  retain 


PBAOTICB-OrVlL     BILL    OOXJBT-BOLICITOB-wii. 

another  solicitor  to  act  with  him  as  an  advocate  in  the  con- 
duct of  the  case.    (By  Morris,  J.)    M*Bjttbick  r.  Robinbox 

[Cir.  Cas.  IX.  140 

9. Substitution  of  solicitor— Unavoidable  absence—County 

Courts  Act,  1877,  s.  t^— County  Court  Mules,  1877,  O.  XIV., 
r.  81.]  Where  the  solicitor  on  record  in  a  civil  bill  is  absent 
on  professional  bu^^iness  on  the  day  of  hearing,  such  absence 
is  sufficient  ground  for  substituting  the  name  of  another 
solicitor.    Lane  v.  Uoboan       -  -  [Q.  S.  XII.  48 

10. Three  solicitors  appearing  for  same  pcwty.]    The 

Court  allowed  three  solicitors  to  appear  for  the  same  party. 
MuNN  r.  MuNN  -  -  -  Q.  8.  IX.  M.  617 

11. Two   solicitors    appearing  ^or   same  party.']    The 

Court  allowed  two  solicitors  to  appear  for  the  same  party, 
but  it  has  the  iwwer  to  prevent  it,  which  it  will  do  if  the 
pri\*ilege  is  abused.    Anon.  -  Q.  8.  IX.  M.  608 

12. Unavoidable  absence  of  solicitor  on  record — Change 

of  solicitor.]  Another  solicitor  was  allowed  to  appear  iu 
the  unavoidable  absence  of  the  solicitor  on  record.    Anon. 

[a   8.  XII.  M,  24 

13. Unqualified  agent — Client  Ailing  process  and  at- 
taching solicitor'* s  name — Costs.]  No  costs  were  given  for 
drawing  and  signing  a  civil  bill  process,  or  for  instructions 
for  hearing  and  preparing  proofs,  where  the  process  had 
been  filled  up  and  signed  in  the  solicitor's  name  by  his  client. 
Anon.  -  •  a  8.  XII.  M.  840 


-More  than  one  for  same  jiarty 
Sec  Town  CoMitissiONEBa   10. 


X.   M.    266 


PBACTICB— CIVIL   BILL    COTJBT— VALTJATIOH. 

1. Certificate  of — Duty  of  Clerk  of  Union  (ogive — Power 

to  charge  fee  for.]  Sec.  32  of  40  &  41  Vic.,  c.  56,  which 
makes  a  certified  copy  of  valuation  of  lands  under  the  hand 
of  the  Clerk  of  the  Union  evidence,  does  not  impose  upon 
him  the  duty  of  giving  it  without  a  fee.  Gallagheb  r. 
MMenamin  -  -  O.  P.  D.  XV.  M.  324 

2. Parol  evidence  instead  of  certificate — 40  &  41   Fir., 

c.  56,  s.  31.]  Parol  evidence  of  annual  value  was  held  admiahible 
without  the  Clerk  of  the  Union's  certificate,  although  there 
Avas  a  valuation  which  included  the  premises  in  question  with 
four  other  cottages  amounting  to  £6  lOs.,  there  being  no 
separate  valuation  of  the  cottage  in  question.    Kibby  v.  Kxllt 

CQ.  8.  XXVI.  if.  321 

Sec  Pbactice— Civil  Bill  Cotjbt— Jubisdiction.    8, 
9,  14,  17. 

Administration   suit  -  -  -  XII.  160 

See  PBAcncE— Civil  Bill  Coubt— Administration.    3^ 


-  Proof— Ejectment  on  the  title 
Sec  Ejectsient  on  the  Title. 


XIV.  121 


PBACTICB— CIVIL  BILL  COTTBT— VIEW  JTITBY— 

Costs  incidental  /o— 34  &  35  Vie.,  e.  65,  s.  ZS.]  ThoMosts 
incidental  to  a  view  jury,  except  the  fees  of  Ss.  6d.  as  fixed  by 
the  Civil  Bill  Act,  are  not  taxable  a^  against  a  defendant. 
Gbbog  v.  Johnston  -  -  Bee.  C.  XXV.  20 


PBACTICB-CIVIL  BILL  COXTBT. 

Commencement  of  action 

See  Limitations,  Statitte  of.    8. 

Ejectment  for  breach  of  condition. 

See  Cases  imder  Landlobd  and  'fE^As: 
Bbeach  op  Conditioni  ad  by 
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PBACTICE— OOmcON  X<AW    (Before    tbe  Jndioa. 

ture  Acts).  Col. 

Affidavit        ......     557 

AXENDMBNT       ------       557 

Appeal 5C0 

Appeabance     -  -  -  -  -  -  5C0 

Attachment    ------  560 

Bail  in  Ebbob        -  ...  -  660 

Bill  of  Exceptions  -  -  -  -  661 

Cebtiobabi      ------  561 

Chabgino  Obdeb        -  -  -  -  -  5C1 

Consent  •  -  -  -  -  -  561 

Consolidation  of  Actions  -  -  -  561 

Costs     -  -  -  -  -  •  -  ^^ 

Bemubbeb        -"         -  -  -  -  -  564 

DiscovEBY  OF  Documents  -  -  -  -  565 

DupucATE  Wbit        -----  665 

Etidencb         ------  665 

Execution       -  -  -  -  -  -  666 

Gabnishex       .---..  566 

Intebpleadeb  -  -  -  -  -  568 

Intebbooatobies        ....  -  569 

Ibbboulabitt  -  -  -  -  -  570 

Judgment        •  -  -  -  -  -  671 

JuBT      -..---.  575 

Mode  of  Tbial        -  -  -  -  -  576 

Motion  -  -  -  -  -  -  576 

New  Tbial      - 576 

Notice  of  Tbial 577 

Pabticulabs     -----  .  578 

Pabties  ------  679 

Payment  out  op  Coubt       -  -  -  -  680 

Pleading         .---..  £8i 

Postponement  of  Tbial    -  -  -  -  590 

RXFEBENCE    TO     MaSTEB         -  -  -  -       590 

Renewal  of  Wbit 590 

Rule  to  Pbocexd      -  -  -  -  -  590 

Secubity  fob  Costs    -  -  -  -  -  591 

Sebvicb  -  •  -  -  .  -  595 

Staying  Pboceedinos  -  -  -  -  600 

SUBPOBNA  -  -  -  -  -  -  COl 

SUBETIES  -  -  -  -  .  -  601 

I'lME       -------  602 

Vacating  Judgment  -  .  -  -  602 

Venue 602 

PBAOTIOE— COmCOZr  LAW— AFFIDAVIT. 

!• Absence  of  solicitor* 8  name— Irregular, "]    A  copy  of  an 

affidavit  which  does  not  contain  the  name  of  the  solicitor  who 
filed  it  is  irregular.    Callan  v.  Mabum      -        Q.  B.  V.  80 

2. Tiling.']  An  affidavit  not  filed  at  the  time  of  the  ser- 
vice of  a  notice  of  motion  cannot  be  used  at  the  hearing.  Ben- 
jamin r.  Saulbz         -  -  -  -         C.  P.  "VT.  67 

8. Lo$t   in   oMee— Judgment   by   default.']    The   Court 

would  not  permit  judgment  to  be  marked  by  default*  when  the 
affidavit  upon  which  it  was  sought  to  mark  such  judgment  was 
not  to  be  found  on  the  indexes  or  files  of  the  Court.  O'Robke 
r.  Maclean        -  -  -  •        Q.  B.  IV.  M.  336 

4. Omission  of  jurat  from  copy  aMdavit  served.]    The 

Court  discharged  with  costs  a  notice  of  motion  where  the  jurat 
was' omitted  from  the  copy  affidavit  served.  Thobpb  v.  Tuck- 
WELL B.  VII.  M.  469 

6. Preliminary  objection  to  motion — Copy  aMdavit  not 

served,]  A  party  moving  a  motion  upon  an  affidavit  of  which 
he  had  not  served  a  copy  on  the  other  side,  was  ordered  to  pay 
£3  3^.  and  the  costs  of  the  motion,  which  was  adjourned. 
Smith  r.  Madden     -  -  -         C.  P.  VII.  3f.  267 

PBAOTIOB— OOXMOB   LAW— AXEITBJiBBT. 

1. AMdavit  —  Municipal  election  petition  —  Amendment 

of  answering  ceMdavit]  An  answering  statement  toa  mimidpal 
election  petition  under  34  &  35  Vic,  o.  109,  having  been  filed 


FBAOTIOB-OOMMON  LAW  (Before  the  Jadioatare 

Aote)  -  AMENDMBNT-cofl/JfiMil. 
by  the  ex-Mayor,  not  being  a  respondent  named  in  the  petition, 
the  Court  permitted  the  answer  to  be  amended  by  framing  it 
as  an  answer  by  the  Town  Clerk.    Gbibbin  v.  Kibkeb 

[O.  F.  VII.  10 

2. Defence — Statute  of  Limitations.]    A  motion  for  leave 

to  amend  a  defence  to  an  action  for  breach  of  promise  of 
marriage  by  adding  a  plea  of  the  Statute  of  Limitations,  was 
refused.    Cannon  v.  Phillips       -       -       E.  VTI.  M.  366 

3. Defence— Technical  error.]    A   motion  for  leave  to 

amend  a  technical  error  in  a  defence  was  granted,  although 
opposed  by  plaintiff,  who  intended  to  move  to  set  it  aside. 
Qtuere,  should  not  the  costs  be  given  against  the  plaintiff? 
Daly  r.   Healy       -       -       -       -       C.  F.  VII.  M.   287 

4. Defence.]    A  motion  for  leave  to  amend  a  defence 

by  substituting  a  plea  of  ipAjment  into  Court  for  the  traverses 
pleaded,  was  granted,  the  defendant  to  pay  the  costs  occasioned 
thereby.    Babby  r.  Fitzoebald      -       -       B.  VII.  M,  390 

6. Defence — Libel — Justification    in    addition   to   pleas 

filed  of  no  libel,  and  traverses  of  publication  and  sense 
imputed.]  A  defendant  in  an  action  of  libel,  in  which  a  criminal 
offence  was  imputed  to  the  plaintiff,  having  pleaded  no  libel, 
traverses  of  the  publication  and  the  defamatory  sense  imputed, 
and  another  plea  to  which  a  demurrer  was  allowed,  moved  for 
leave  to  file^  in  addition,  a  defence  of  justification,  on  the  eve 
of  the  Assizes  to  which,  on  his  own  application,  the  venue  had 
been  changed,  and  when  the  plaintiff  might,  in  the  result,  be 
thrown  out  of  a  trial: — Held,  that  the  motion  should  be 
refused.  Bogan  v.  StUton  (II.  M.  24),  distinguished.  Clbaby 
V.  Lbnihan  -  -  -        a.  B.  VIII.  160 

6. Indorsement  of  service  on  iorit.]    The  Court  will  not 

amend  the  indorsement  of  service  on  a  writ  so  as  to  make  the 
name  correspond  with  the  name  of  the  defendant  Knabbs- 
BOBOUOH  v.  EDMUND80N  -  -  -  C.  C  I.  3f.  298 

7. Judgment.]    A  motion  that  the  judgment  be  amended 

by  substituting  Nelson-street  for  Talbot-street  as  the  residence 
of  the  defendant  was  granted,  the  plaintiff  to  pay  the  costs. 
Mahony  r.  O'Neill       -  -  -         B.  VII.  M.  4»0 

8. Order.]    The  Court  amended  a  conditional  order  by 

inserting  the  day  on  which  it  was  to  be  made  absolute. 
Sullivan  v.  Hamilton  -  -  -CO.  VII.  M.  440 

9. Pleadings  at  trial— Refusal  of  Judge  at  trial  to  allow 

amendment— Power  of  Court  to  review  his  ruling.]  The  Court 
in  Banc  has  jurisdiction  to  review  the  act  of  the  Judge  at  the 
trial,  whether  in  refusing  or  granting  an  amendment  of  the 
pleadings,  as  a  part  of  its  jurisdiction  to  review  his  general 
conduct  in  trying  the  case.  It  is  not  open  to  the  Court  in  Banc 
to  review  a  refusal  by  the  Judge,  at  the  trial  of  the  case,  to  allow 
an  amendment  of  the  pleadings,  unless  the  conditional  order  has 
been  obtained  on  the  ground,  or  as  one  of  the  grounds  of  the 
order,  that  the  amendment  ought  to  have  been  allowed. 
Gallagheb  r.  Gillespie  -  -  -         B.  IX.  93 

10. Record  and  postea.]    When  the  record  and  postea 

were  made  up  ui)on  the  original  plaint,  which  had  been 
altered  at  the  hearing,  the  Court  directed  them  to  be  amended 
in  accordance  with  the  order  made  at  the  trial.  Kldeb  v. 
M*Cbeioht  -  -  -       C.  F.  VII.  M.  669 

U* Summons    and    plaint.]    A    motion    for    leave    to 

amend  a  writ  of  summons  and  plaint  by  altering  and  increas- 
ing the  plaintiff's  demand,  and  changing  tlie  venue,  was 
granted.    Form  of  order  therein.    Gbacb  v.  Stewabt 

[a  B.  VIL  M,  479 

12. Summons   and  plaint— Residence   of  Defendants.] 

Leave  was  given  to  amend  a  summons  and  plaint  by  describing 
two  of  the  defendants  as  resident  in  different  places  than  set 
out  in  the  writ    Bell  v.  Fbench     -      C.  F.  VII.  M.  626 

13. Summons   and   plaint.]     A   motion    for   leave   to 

amend  a  summons  and  plaint,  and  that  service  of  it  on  the 
Sub-Sheriff  be  deesned  good  service  on  tiie  defendant,  a  HighJ  /> 
Sheriff,  was  granted.    Rioi  v.  Bond      O.  0.  VII,  M.  379^^ 
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PAAOTIOB-GOMMON   ULW  (Before  the  Judioatare 
AotaJ  -AMBNDMBNT-contfiiiMtf. 

14. Summons  and  plaint.}    Leave  was  given  to  amend 

the  summons  and  plaint  by  inserting  the  names  of  the 
several  persons  composing  the  defendant  company  in  the 
place  of  it    Rochs  v.  Clyde  Shippino  Co. 

[C.  P.  VII.  M,  448 

15. Summons    and   plaint.]      A    motion   for   leave    to 

amend  a  summons  and  plaint  on  the  file  by  adding  the  next 
friend  of  a  minor  plainti£F|  was  granted,  the  plaintiff  {laying 
the  costs  occasioned  by  it,  and  of  the  motion.  Wallace  r. 
Bbady  ...  -  c.  C.  VII.  M.  878 

18. Summons  and  plaint^^Hesidence  of  Plainti/F— Mis- 
description,} Upon  an  application  to  eet  aside  a  summons  and 
plaint  on  the  ground  of  misdescription  of  the  plaintiff's  address, 
the  Court  ordered  it  to  be  amended,  the  defendant's  time  for 
applying  for  liberty  to  appear  and  defend  to  run  from  the  date 
of  the  amendment.    Silk  v.  Arxstbono       Ck  B.  I.  M.  860 

17. Summons  and  plaint.]    A  motion  to  strike  out  the 

names  of  all  the  plaintiffs  but  one  was  granted  on  the  terms 
of  the  plaintiff  paying  the  costs  consequent  upon  such  amend- 
ment.   Tatlob  v.  Lbonabd       -  -    O.  C.  VII.  M.  378 

18. ^ttflfiffumi   and  plaint.]    Lease  was   granted   as  of 

course  to  substitute  the  name  John  £.  Walsh  for  John  O. 
Walsh,  in  the  writ  of  summons  and  plaint,  the  order  to  be 
served  forthwith,  and  to  be  without  prejudice  to  the  service 
already  had.  M'Kkkzii  v.  Walsh  -  Q.  B.  VII.  M.  878 
Jahks  v.  Walsh  -  -  -  -  C.  P.  VII.  M.  600 

19. Summons  and  plaint.]    Leave  was  given  to  amend 

the  summons  and  plaint  by  adding  as  co-plaintiff  certain 
mortgagees,  without  prejudice  to  the  notice  of  trial  served. 
PSBBT    V,    MOOBB  -  -  0.    P.    VII.    M.    489 

80. Summons  and  plaint.]  A  motion  to  amend  a  sum- 
mons and  plaint  by  stating  that  the  cheque  therein  men- 
tioned was  drawn  in  a  foreign  country  was  moved ;  the  notice 
of  it  did  not  state  that  it  would  be  grounded  upon  an  affi- 
davit.   The  motion  was  refused.    Bostan  v.  Kino-Habman 

[B.  VII.  M.  219 

81. Summons  and  plaint.]    The  name  of  the  defendant 

served  was  indorsed  on  the  summons  and  plaint  as  James 
instead  of  John  ;  the  Court  allowed  it  to  be  amended.  M'CuL- 
LAOH  V.  Bolton  -  -  -    O.   C.  VII.  M,  419 

88. Summons  and  plaint.]    After  the  defence  had  been 

filed  tlie  plaintiff  moved  for  leave  to  amend  summons  and 
plaint  in  aooordanoe  with  it;  leave  was  granted,  the  plaintiff 
to  pay  the  costs  of  the  original  defence.  M*Cobmick  v. 
Babbett  -  -as.    VII.    M.    328 

83. Summons  and  plaint.}    Leave  was  given  to  amend 

the  summons  and  plaint  by  inserting  "Midland  Great 
Western  Railway  of  Ireland  Company,"  instead  of  "Railway 
Company  of  Irehind."  Smith  v.  Midland  Gbbat 
Westebn  Railway  Company      -  Q.  B.  VII.  M.  619 

84. Summons  and  plaint.l    The  Court  gave  leave  to 

amend  the  writ  of  summons  and  plaint  in  order  to  have 
the  real  issues  raised.    Donegal  r.   Vebneb 

[a.  B.  VII.  M.  489 

25. Summons   and  plaint.l    A   motion  to   amend   the 

summons  and  plaint  by  altering  the  addresses  of  two  of  the 
defendants  was  granted,  tiie  order  to  be  served  by  registered 
letter,  and  the  plaintiff  to  jaj  his  own  costs.  Bell  t*. 
Habman      -  -  -  -  C.  P.  VII.   iV.  273 

28. Summons    and    plaint."}    The    plaintiff    asked    by 

notice,  for  a  consent  to  amend  the  plaint  by  adding  counts. 
No  am<wer  was  given.  On  motion  in  the  terms  of  the 
notice: — Held,  that  the  amendment  should  be  permitted, 
but  that  it  was  not  necessary  for  the  defendant  to  comply 
witli  the  notice.    Habbis  r.  Ivebs      -  B.  II.  M>  364 

27. Summons  and  plaint— Memitting — Civil  Bill  Court.] 

The  Court  granted  leave  to  the  plaintiff  to  amend  the  siunmons 
and  plaint  which  had  been  wrongly  filled  up,  and  remitted  the 
acUoQ  to  tb0  Civil  Bill  Court.    Bust  v.  Sbbehan 

[O.  P.  Z.  M.  47 


PBACTIOB— COmCON  X<AW  (Before  the  Jadicatore 
Acts)--APPBAX<. 

1. Delay— Jurisdiction.]    Where    a    defendant    having 

given  notice  of  appeal  from  an  order  of  the  Court>  allowing 
cause  shown  against  entering  a  verdict  upon  a  point  xesared 
at  the  trial,  and  having  entered  into  security  for  costs,  delays 
stating  and  furnishing  his  case  upon  appeal,  the  Court  may 
order  the  case  to  be  furnished  within  a  prescribed  period. 
Semhle^  the  Court  has  no  jurisdiction  on  the  default  of  the 
appellant  in  not  furnishing  his  case,  to  order  execution  to  issue. 
Kbnna  v.  Connob  -  -  -  -     C^  P.  V.  187 

2. Expediting   appeal  to  the  House  of  Lords.]    Hie 

Court  made  an  order  that  the  plaintiff  in  an  action  of  ejectment 
who  had  succeeded  in  the  Exchequer  Chamber,  should  be  at 
liberty  to  issue  execution,  unless  the  appeal  to  the  House  of 
Lords  by  the  defendants  was  lodged  Mrithin  a  fortnight.  Lbcky 
r.  Watson     -  -  -  -  -     B.  XI.  M,  VTi 

8. Motion  to  compel  appellant  to  proceed  with  appeal,] 

A  motion  to  compel  an  appellant  to  proceed  with  his  appeal 
to  the  Exchequer  Chamber,  he  having  giinsn  an  undertaking  to 
do  so  on  a  former  occasion,  was  granted.    Hoey  v.  Lewis 

[O.  P.  VTI.  M.  246 

4. Motion  to  extend  time  for  appealing.]    A  motion  to 

extend  the  time  for  appealing,  which  had  expired  19  days 
before,  was  refused.    M^Cbebsh  v.  M*Gbough 

[B.  VII.  M.  868 

6. To  the  House  of  Lords— Xotiee  of  appeal— Enlarging 

time  for  service— C.  L.  P.  A.  Act,  1856,  s.  43.]  The  plaintiff  « 
attorney,  not  having  been  aware  till  January,  1877,  that  it  was 
necessary  imder  the  C.  L.  P.  A.  Act,  1856,  sec.  43,  to  give  notice 
to  the  opposite  party  or  his  attorney,  and  to  the  Master  of  the 
Court,  within  four  days  after  a  decision,  pronounced  in  May, 
1876,  affirming  an  order  for  a  new  trial,  of  the  plaintiff's  inten- 
tion to  appeal  to  the  House  of  Lords : — Held,  by  the  majority 
of  the  Court  (Fitsgerald,  J.,  dissentiente,  and  O'Brien,  J., 
hesitante)  that  the  time  for  serving  notice  of  appeal  should  be 
enlarged,  and  that  such  notice  should  be  allowed  to  be  served 
nunc  pro  tune,  no  change  having  taken  place  in  the  position  of 
the  resiwndent  since  the  decision  complained  of  had  been  pro- 
nounced. Bbistow  V.  COBMICAN  B.  XI.  68;  B.  O.  XI.  64 
LiDDY  V.  Kennedy       -  -       B.C.  XI.  64  note 

PBAOTICB  —  COKKOZr     LAW  —  APPBABANCB  — 

Motion  that  defendant's  attorney  carry  out  his  undertaking  to 
appear.]  A  motion  that  the  defendant's  attorney  cany  out  his 
undertaking  to  appear,  was  granted,  the  plaintiff  to  mark  judg- 
ment if  he  did  not  appear  within  twelve  days.    Sala  r.  Rynd 

[B.  vn.  jr.  880 

PBACTICE-^COKJiOB  LAW^-ATTACBOCBHT. 

1. Arrest  under  Judge's  Hat— Discharge  after  final  judg- 
ment.] A  defendant  arrested  under  a  writ  of  capias,  issued  on 
a  Judge's  fiat,  pursuant  to  3  &  4  Via,  c.  105,  s.  2,  will  be  dis- 
charged from  custody  once  final  judgment  in  the  action  has 
been  entered  against  him  by  the  plaintiff.    IK)YLE  r.  Sinnott 

[O.  P.  VT.  70 

2. Refusal  to  sign  consent,]    A  conditional  order  for 

attachment  was  made  of  a  party  to  a  consent,  by  which  pro- 
ceedings were  terminated,  on  the  ground  of  his  refusing  to 
execute  the  formal  document  of  consent.    Boland  v.  White 

[O.  C.  VTI.  Jf.  366 

3. Witness.]     A  conditional  order  was  made  against  a 

man  for  non-attendance  at  a  trial  in  Dublin.  He  received  30 
shillings,  vialieum,  but  refused  to  go  unless  some  provision  was 
made,  during  his  absence^  for  his  children,  whose  guardian  he 
was,  under  the  Court  of  Chancery.  This  conditional  order  was 
made  absolute.    Hehpton  v.  Humphbeys    -    B.  I.  M.  247 

. Solicitor       ....  -       II.   M,  686 

See  SouciTOB — ^Pbitileoe. 

PBACTICB— COmCOZr     LAW— BAIL  IN  BBBOB— 

Motion  with  reference  to  bail  in  error.]  Bail  for  the  prosecu- 
tion of  an  appeal  was  ordered  to  be  for  £1,100,  £000  to  be 
secured  by  recognisaaooi  tnd  the  babaoe  to  be  lodged  in  Court 
LlCKT  V.  Waltox        •     ^  -       _,  •    0.  0.  VII.  M.  440 
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PBACTZCE—COlCXOZr  LAW  (Before  the  Jndloature 
Acta)— BII.L  OF  BXCBPTIOirS— The  Court. refused  to 
extend  the  time  for  handing  in  a  bill  of  exceptions  when  no 
steps  had  been  taken  in  that  direction  for  twelve  days  after 
the  triaL  Leave  to  move  for  a  new  trial  was  given.  Kin^  r. 
I'OB        -        -        -         -        -         "        "        C.  C.  I.  If .  18* 

PBACTICB-OOMMOir   LAW— CBBTIOBABI. 

i nemoring   a   decree   into  the  Superior   Courts.]     A 

motion  to  remove  a  decree  into  the  Superior  Courts  was 
granted  with  costs  on  the  affidavit  of  the  plaintiflf  that  the 
defendant  Iftd  no  visible  means  to  satisfy  it,  although  he  was 
in  possession  of  a  farm  of  land.    Coixins  r.  Woods 

[C.  C.  VII.  M.  4»0  and  439 

2. licmoving  a  decree  into  the  Superior   Courts.]     4 

motion  to  remove  decrees  into  the  Superior  Courts  was  granted 
as  of  course^  Pijo^bbton  r.  Smith  -  C.  C.  VII.  If.  389 
MuKSTKB Bank r.  Clabkb  ^'^'^^^'^'^t 

Bond  v.  Gillman  •      a.B.  Vll.Jtf.  489 

8. Removing  a  decree  into  the  Superior  Courts— Remitted 

aetion^Costs.}  A  motion  for  a  writ  of  certiorari  to  remove 
a  dvU  bill  decree,  under  27  &  28  Vic,  c.  49,  in  order  to  make 
the  judgment  available  against  the  defendant's  chattels  real, 
was  granted,  but  without  costs,  as  it  appeared  that  the  action, 
having  been  remitted  under  55  &  34  Vic,  c.  109,  sec.  5,  the 
plaintiff  had  not  opposed  the  motion  to  remit  on  affidavit  dis- 
closing that  the  defendant's  property  was  not  seizable  under 
a  civil  bill  decree.    Hall  r.  Mabtin       -       C.  O.  IX.  231 

PBAOTIOB— OOKMON  LAW— CHABQINa  OBDEB. 

1, "  Estate  or  interest  **  of  a  Plaintiff  in  money  paid  into 

Court  by  a  Defendant— C.  L.  P.  Act,  1853,  ss,  75, 135.]  Where 
mon0y,  which  has  been  lodged  in  Court  by  a  defendant,  upon 
a  plea  of  inyment  into  Court,  is  standing  in  the  Bank  of 
Iielaud  in  the  name  of  the  Master  of  any  Superior  Court  of 
Common  Law,  the  defendant  has  an  "estate  or  interest" 
therein  against  which  a  charging  order  may  be  obtained  within 
the  135th  sec.  of  the  Common  Law  Procedure  Act,  1853. 
(Fitagendd,  B.,  diss.)     Adams  r.  Gillbn      -       B.  IX.  68 

2. 16  &  17  Fu?.,  e.  113,  t.  V>2r-Executor.]    Sec.  132  of 

the  Common  Law  Procedure  Act,  1853  (16  &  17  Vic,  c.  113), 
does  not  apply  when  the  defendant  is  an  executor  or  adminis- 
trator and  judgment  de  bonis  testatoris  has  been  recovered 
against  him.    Hkwat  v,  Davbnpobt  B.  VI.  170 

FBAOTICB—COmCOZr  LAW— OOZTSEZTT. 

1. Making  a  consent  two  years  old  a  rule  of  Court.] 

The  officers  refused  to  receive  a  consent  two  years  old  without 
an  order;  the  Court  granted  a  motion  to  xnake  it  a  rule  of 
Court  as  of  course.    Anon.        -  -       B.  VII.  M.  430 

2, Motion  to  compel  the  carrying  out  of  the  terms  of  a 

consent.]  The  Court  granted  a  motion  to  compel  the  defendant 
to  carry  out  the  terms  of  a  consent 

Shbfpabd  r.  Tbbvan  -  C.  P.  VII.  M.  489 

Bbstall  v.  Jambs       -  -       a.  B.  VII.  M.  489 

8. Varying  consent  orJcr— Habeas  corpus— Zaptc  of  time 

specified  in  order — Change  of  venue.].  An  order  of  the  Cburt 
made  upon  consent  will  not  be  varied,  unless  in  case  of  fraud 
or  of  very  special  and  extraordinary  oiroumstances.  Qucere, 
when  the  sittings  after  a  particular  term  specified  in  an  order, 
for  the  trial  of  an  issue  directed  by  the  Court,  upon  an  appli- 
cation for  a  writ  of  habeas  corpusy  have  gone  by,  without 
such  trial  having  been  had,  whether  it  is  necessary  to  move 
for  a  new  order  directing  an  issue  to  be  tried,  or  to  vary  the 
former  order  by  appointing  another  iieriod  for  the  trial  ? 
JRe  Btbnxs,  Minobs    -  -  -    Q.  B,  VII.  197 

FBACTICB  —  COMKON    LAW  — CO  STSO  LID  AVI  OK 
OF  ACTIONS. 

1. Two  actions  between  the  same  parties  and  arising 

from  the   same   traasaotionc  were  consolidated.    Dotlx  v. 

Baxlet =•  VII-  ^    2*6 

M*CHAi2ni  V.  Fbasib  -         0.  P.  VII.  M.  689 


PBACTIGE-COHHON    LAW   (Before  the   Jadioatnre 
Acte>-G0N80LIDATI0N  OF  ACTIONS- omrteMdL 

2. Penalties — Same  parties — Mistake  in  order  of  Court 

as  made  out — Costs.]  On  a  motion  the  Court  ordered  that 
six  actions  for  penalties  should  be  consolidated,  and  that  in  one 
of  the  writs  of  sunmions  and  plaint  the  other  five  causes  of 
action  should  be  inserted.  By  the  instrumentality  of  one  of 
the  coimsel  for  the  plaintiff,  the  order  was  drawn  up  enabling 
"  the  proceedings  to  be  amended  as  may  be  advised,  and  by 
including,  etc.''  The  plaintiff  inserted  then  in  each  count 
additional  words: — Held,  that  they  should  be  struck  out, 
the  pkintiff  to  pay  the  costs.    Bbamblb  t*.   Knox 

[C.  P.  III.  M.  726 

PBACTICB— COMMON    LAW— COSTS. 

1. Actions  of  contract — Payment  into  Court  on  count  in 

contract — Joinder  of  counts  in  contract  and  tort — Common  Law 
Procedure  Act,  1853,  s,  24-3.]  The  summons  and  pkint  con- 
tained a  count  in  trespass  for  mesne  rates,  and  a  count  for 
use  and  occupation.  The  defendant  on  the  latter  count 
lodged  £30  in  Court,  which  the  plaintiff  did  not  accept.  At 
the  trial  there  was  a  verdict  for  the  plaintiff  for  £3  2s.  6d. 
on  the  count  in  tresjiass,  and  a  verdict  for  the  defendant  on 
the  count  in  contract : — Held,  that  the  £30  lodged  in  Court 
was  not  '*  recovered  "  by  the  plaintiff  in  the  action,  and  that 
it  should  not  be  added  to  the  £3  2s.  6d.,  so  as  to  entitle  him 
under  the  243rd  section  of  the  C.  L.  P.  A^ct,  1853,  to  full  costs. 
Lbonabd  r.  i5BOWNBiao  -  -        d.  B.  VI.  7 

2. Actions  of  contract — Payment  into   Court — Common 

Law  Procedure  Act,  1853,  s.  243.]  The  defendant  lodged  in 
Court  £64  8s.  9^d.,  in  full  satisfaction  of  plaintiff's  daun  on 
two  counts  in  contract.  The  plaintiff  drew  out  and  accepted 
same  in  full  satisfaction  of  those  causes  of  action,  and  no 
issue  went  to  the  jury  respecting  same.  On  another  count  in 
contract,  for  not  using  premises  in  a  tenant-like  manner,  and 
on  a  count  in  tort  for  waste,  the  jury  awarded  the  plaintiff  £i 
damages  in  the  gross : — Held,  that  a  ix)rtion  of  the  £2  was 
to  bo  treated  as  recovered  on  each  of  the  two  counts;  that 
the  money  lodged  in  Court  was  to  be  added  to  that  unascer- 
tained portion  of  the  £2,  which  was  applicable  to  the  count  in 
the  contract  on  which  it  was  assessed ;  and  that  the  plaintiff 
had  recovered,  in  an  action  of  contract,  a  siun  sufficient  to 
entitle  him  to  full  costs,  within  the  Common  Law  Procedure 
Act,  1853,  s.  243.  Arkins  v.  Armstrong  (HL  M.  465.)  Walsh 
V.   Walsh   (17  Jr.  C.  L  195),  discussed.    Palhbb  v.  Gabbbtt 

[C.  P.  V.  165 

8, Cause   of  action  disconnected  with  contract-Half- 

costs.]  When  a  cause  of  action  has  its  origin  in  a  contract, 
which  has  been  violated,  no  matter  what  the  pleading  may 
be,  it  is  not  one  disconnected  with  contract  with  sec  243  of 
the  Conmion  Law  Procedure  Act.  O 'Sullivan  r.  Dublin 
AND  WicKLOW  Railway  Co.       -  -       C.  P.  I.  3f.  676 

4. Counts  in  contract  and  tort— Money  paid  into  Court 

on  one  count,  and  money  recovered  by  verdict  upon  another.] 
A  summons  and  plaint  contained  counts  in  contract  and  also 
in  tort.  On  one  of  the  counts  in  contract  the  defendant 
paid  £12  into.  Court,  and  on  another  the  jury  found  a  ver- 
dict for  £S:—Held,  that,  though  both  parties  resided  within 
one  and  the  same  jurisdiction,  the  plaintiff  was  entitled  to 
full    costs.    Abkins    r.    Abmstbong  B.    III.    M.    466 

5. Debt  paid  after  commencement  of  action  without  costs.] 

After  service  of  the  summons  and  plaint,  the  defendant 
offered  a  cheque  for  the  debt;  but,  representing  that  he 
was  insolvent,  refused  to  pay  the  costs.  The  plaintiff,  al- 
leging that  the  representation  as  to  insolTency  was  false, 
moved  for  the  coets :— Held,  that  the  Court  could  not,  in 
such  a  motion,  decide  upon  allegations  of  this  kind.  Gab- 
BATT  r.   QuiN  -  -  -  -    B.   II.   M.  244 

6. Defendant's  costs  after  payment  of  money  into  Court 

—Practice— Common  Law.]  The  defendant  was  declared  en- 
titled to  his  costs  incturred  after  the  payment  of  money  into 
Court  when  the  plaintiff  has  been  slow  in  accepting  it,  whioh 
necessitated  the  defendant's  serving  notice  to  ^^^^^^^ 
venue-    QuiK  v.  Gbat 
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PBACTZCE-COMHON  IiAW  (Before  the  Jadloatnre 
Aote)— GO  BT8  -  continued. 

7. DefendafU*8  eo$t9^Neoe9iarUy  incurred  by  a  Defendant 

after  lodging  money  in  Court  which  is  accepted  in  tatief action 
of  the  plaintifF*9  claimJ]  The  defendant  in  an  action  lodged 
money  in  Court  in  satisfaction  of  the  plaiatifTs  demand, 
and  on  the  same  day  on  which  he  served  notice  of  the  lodgment 
of  the  money,  he  served  notice  of  motion  to  change  the 
venue.  The  plaintiff  took  out  the  money  on  account,  and 
subsequently  elected  to  take  the  money  so  lodged  in  satis- 
faction  of  his  clsdm:— Held,  that  the  plaintiff  must  pay  to 
the  defendant  his  coats,  necessarily  and  properly  incurred 
subsequent  to  the  lodgment  of  the  money,  including  the 
costs  of  the  motion  to  change  the  venue.    Lindsay  v.  Crottt 

[C.  P.  I.  M.  260 

8. Detinue— Nature  of  action— Money  paid  into  Court — 

C,  L.  P.  Act,  1853,  8.  243.]  The  defendant  lodged  in  Court 
a  sum  exceeding  £20  on  foot  of  coimts  in  contract,  including 
a  count  for  debt  on  a  covenant  in  a  deed  of  mortgage,  and 
the  plaintiff  proceeded  to  trial  on  issues  as  to  the  sufficiency 
of  the  lodgment.  The  jury  found  in  favour  of  the  defendant, 
that  the  money  lodged  was  sufficient.  Upon  a  count  in 
detinue,  in  respect  of  the  same  deed,  the  jury  found  for  the 
phiintiff  with  one  farthing  damages  i—Held,  that  the  plaintiff 
was  entitled  to  only  half  costs.  Palmer  v.  Garrett  (V.  165), 
discussed.    Btbnb  v,  M*Evoy    -  -  -    C.  P.  VI.  22 

9. Former  trial — New  trial,]    The  practice  of  the  Court 

is  to  grant  a  new  trial,  reserving  the  question  of  the  costs 
of  the  former  trial  till  the  end  of  the  case.  Hannawat  v. 
Dublin  Trahwats  Co.  -  -  C.  P.  X.  M.  69 

10. Judgment  by  default  for  untaxed  costs — Practice.] 

When,  in  an  action  upon  an  untaxed  bill  of  costs,  judgment 
by  default  is  marked,  the  Master^  without  a  jury,  ascertains 
the  amount  on  the  testimony  of  an  independent  professional 
man,  or  by  referring  the  matter  to  the  taxing  officer.  Shobtal 
V,  Fabbell  -  -  Q.  B.  III.  M.  694 

H. Motion   to  renew   order  for  taxation— Notice.]     A 

motion  to  renew  an  order  for  taxation  of  costs  must  be  on 
notice.    Dillon   r.    Rbilly  -  -  CO.  V.  43 

12.^ Motion  to  compel  the  payment  of  costs  by  a  third 

party,]  In  an  action  of  ejectment  to  which  an  assignee,  with- 
out the  landlord's  leave,  was  named  defendant  together  with 
the  lessee,  judgment  was  e^ven  for  the  plaintiff.  An  applica- 
tion by  him  for  an  order  that  the  assignee  should  i)ay  the  costs 
of  the  action  was  refused.    Evans  v.  Monaheb 

[B.  VII.  M,   273 

13. Motion  to  have  costs  referred  for  taxation.]      An 

action  had  been  settled  by  payment  out  of  Court,  and  a  motion 
to  have  the  costs  referred  to  the  Master  for  taxation  was 
granted  as  of  course.  Settlements  of  actions  must  not  preju- 
dice the  solicitor's  lien  for  costs.    Ryan  v,  Tibbnby 

[B.    VII.   M.    273 

14. Motion  to  refer  to  taxation,]    In  an  action  upon  a 

bill  of  costs  the  Court  referred  the  costs  to  taxation,  and 
directed  that  within  one  week  after  certificate  obtained  the 
defendant  should  plead  as  he  might  be  advised.  Nolan  v. 
Bbennan Q.  B.  I.  Jf.  26 

16. Motion  to  add  costs  to  judgment  marked — Notice.]    A 

moti.7ii  that  the  costs  may  be  added  to  the  judgment  mrtrked  in 
default  of  appearance  must  be  on  notice.  Thobpb  v, 
Mabtyn CO.  VTI.  M,  148 

16. Parliamentary     costs  —  Special    procedure.]      The 

filing  of  a  writ  of  summons,  and  the  certificate  of  a  sum  of 
money  foimd  by  a  Parliamentary  Committee  to  be  due  to  the 
plaintiff,  and  an  affidavit  of  demand,  is  not  the  proper  course 
to  adopt  to  recover  it  The  Ulsteb  Railway  Co.  v.  The 
Newby  and  Abuaoh  Railway  Co.       -       -       B.  I.  M.  26 

17. Replications — Failure  to  prove  special  replication,] 

When  there  are  two  replications  filed  to  a  plea,  one  of  which 
merely  takes  issue  on  the  truth  of  the  defence,  and  the 
issue  on  the  other  is  decided  adversely  to  the  plaintiff,  the 
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costs  of  the  replications  and  motion  for  leaTe  to  r^ly  will 
not  be  allowed  to  the  plaintiff,  though  successful  in  the  action. 
Guinea  r.  Allen  -  -  -  C.  P.  I.  if.  6 

18. Same  civil  bill  jurisdiction — Salf  costs,]  A  con- 
tract was  made  in  Fermanagh.  The  breach  of  non-delivety 
occurred  in  Donegal.  In  an  action  for  damages,  it  being  ad- 
mitted that  both  parties  resided  within  one  and  the  same 
jurisdiction,  the  jury  assessed  the  damages  at  BlDz—^Beld, 
that  the  plaintiffs  were  entitled  to  half  costs.  (Sbowdbb  r. 
Irish  Nobth  Westbbn  Railway  Co.     -     B.  III.  M,  465 

19. Taxation — Arbitration.]    In  an  action  the  matters 

in  dispute  were  referred  to  arbitration  under  a  consent  which 
specifically  dealt  with  the  question  of  costs  in  each  event.  The 
parties  lived  within  the  same  civil  bill  jurisdiction.  The 
arbitrators  awarded  £15  to  the  -piaiaiiS  z-^Held,  on  an  ap- 
plicatbn  to  direct  the  Taxing  Master,  who  had  given  the  plain- 
tiff all  his  costs,  that  he  (Taxing  Mast^)  had  acted  jiroperly 
as  the  parties  had  contracted  themselves  out  of  sea  97  of  the 
Common  Law  Trocedure  Act,  1856.      Lang  v.  Baein. 

[Q.  B.  I.  M.  631 

20. Taxation  between  solieitor  and  dient  as  againtt  a 

client  after  taxation  between  party  and  party  as  against  the 
opposite  party.]  Costs  had  been  taxed  between  party  and 
party  under  consent  by  a  third  party  submitting  to  a  verdict, 
and  the  plaintiffs  solicitor  got  leave  to  have  his  costs  as  against 
his  own  client  taxed  between  solicitor  and  client.  Maguibb 
V,   O'CONNOB       -  -  -  -       C.  P.  I.  Jf.  70a 

21. Verdict  entered  for  Defendant  on  point  reserved  for 

him,]  When,  on  a  jnint  reserved  for  defendant,  the  verdic?i 
is  entered  for  him  on  the  entire  record,  the  costs  are  given 
as  costs  in  the  cause.      Hodgbon  v.  Lynch. 

[C.   P.    V.   106 

22. Withdrawing  plea  to  action  and  paying  money  into 

Court — Costs  incurred  by  Defendant  after  pdyment  into  Court 
and  before  notice  of  tried  withdrawn,]  In  an  action,  after 
notice  of  trial  was  served,  the  defendant  applied  for  leave 
to  withdraw  his  plea  and  jMy  money  into  Court,  and  an  order 
to  that  effect  was  made  on  the  terms  of  his  paying  the  costs 
if  the  plaintiff  did  not  accept  the  sum  so  paid  in,  and  the  order 
to  be  without  prejudice  to  the  plaintiff's  notice  of  trial.  The 
day  after  the  money  was  paid  in  the  plaintiff  took  it  out,  but 
did  not  give  notice  to  the  defendant  of  his  having  done  so, 
or  withdraw  notice  of  trial  for  three  days,  and  the  case 
appeared  still  on  the  list  of  jury  cases.  The  defendant 
now  applied  that  he  should  be  allowed  his  costs  incurred 
between  the  day  the  money  was  paid  in  and  before  notice  of 
trial  was  withdrawn.  The  Court  ordered  that  such  costs 
necessarily  and  properly  incurred  up  to  the  withdrawal  of 
notice  of  trial  should  be  taxed  and  set  off  against  the  plaintiff's 
costs  in  the  action,  and  the  plaintiff  should  pay  the  defendant's 
costs  of  the  motion.    Bbown  r,  Julian       C.  P.  I.  M.  166 

Money    lodged  as  security  for  costs   accepted   in   full 

discharge  -----  VII.  M,  470 
See  SoLiciTOB— Bill  op  Costs.    27. 

Substitution  of  service. 

See  SoLiciTOB—BiLL  OP  Costs.    10,  11. 

PBAOTICB— COMMON   LAW— BBKirBBBB. 

!• Motion  to  reverse  order  setting  cuide  demurrer — Time 

for  filing  demurrer.]  The  Court  refused  to  reverse  an  order 
setting  aside  a  demurrer  to  the  replication,  which  had  been 
filed  upon  the  settlement  of  issues.  M'Cabb  v.  Nobfolk 
Fabmebs*  Cattle  Insubance  Co.  C.  P.  VII.  M.  568 

2. Motion  to  lodge  the  demurrer  books  after  the  time  had 

ezpiredr^Oth  O,  O.,  1854.]  In  an  aoticm  in  which  there  was 
a  substantial  question  of  fact  to  be  tried,  the  defendant  got 
liberty  to  plead  and  demur,  but  the  order  did  not  direct  that 
the  demurrer  should  be  argued  first.  The  defendant's  solidtdr 
did  not  lodge  the  demurrar  book?  within  the  six  days  limited 
igitizedb^ 
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by  50th  G.  O.,  1854,  because  the  form  of  the  order  led  him  to 
Buppoee  that  the  issues  iu  fact  would  be  tried  first  On  a 
motion  that  the  demurrer  mi^ht  be  reinstated  and  the  demurrer 
books  lodged  notwithstanding  the  lapse  of  the  six  days,  or  that 
the  defendant  might  be  at  liberty  to  refile  the  demurrer:  — 
Held,  that  the  motion  to  lodge  the  demurrer  books  must  fail, 
but  that  the  defendant,  on  paying  all  the  plaintiff's  coste, 
might  refile  the  demurrer.      Greoort  v.  Levins 

[a.  B.  II.  J/.  23 

3. Omission  of  'words  in  copy  plaint  served."]    "When  the 

words,  the  omission  of  which  from  the  copy  served  is  the 
subject  of  the  demurrer,  are  not  omitted  from  the  original 
plaint  filed,  the  practice  is  that  the  party  ie  entitled  to 
demur  to  the  copy  served,  but  when  the  demurrer  comes  on 
the  Court  refers  to  the  record,  and  is  bound  to  decide  accord- 
ing to  the  right  and  overrule  the  demurrer,  but  the  defendant 
getd  the  costs.    Lawless  v.  Beycb  -  C.  P.  V.  6 

PBACTICE  —  COMMON     LAW  —  DISCOVBBY     OP 
DOCTTMBNTS. 

1. Privilege,']    When  there    was  iu  issue   iu   1868   the 

same  question  as  had  been  brought  to  the  House  of  Lords  in 
1787,  and  the  then  solicitor  for  the  plaintiffs  drew  up  a  report 
of  the  proceedings  for  the  present  plaintiffs,  and  fumislied 
them  with  a  book  of  costs  i—Held,  that  the  report  was  privi- 
leged, but  that  the  accoimts  should  be  disclosed.  Irish  Societt 
r.  Crommelin       -  -  -  -        C.  P.  II.  If.  266 

2. Inspcctioiu]     Cross   motions    for  discovery   and   in- 

sjiectiou  of  letters,  &c.,  were  granted.  Form  of  order  in  such 
case.     Shebhy  v.  Evans  -  C.   P.  VII.   if.   302 

3. Inspection— Interrogatories.]  A  motion  for  inspec- 
tion of  documents,  names,  and  addresses  of  persons  to  whom 
a  libel  was  sent  was  held  irregular,  and  that  the  proper  way 
of  obtaining  the  information  sought  was  by  interrogatories. 
DouGHTT    V.    Chambers  -  -  -       B.    V.    99 

PBACTICE— COMMON  LAW— DUPLICATE  WBIT. 

Where  the  original  writ  was,  through  change  of  the  pro- 
cess server,  lost,  leave  was  given  to  issue  a  duplicate  writ. 
GiLLOW  V,  Hackett  -  C.  C.  VII.  Jf.  608 

PBACTICE— COMMON    LAW— EVIDENCE. 

1. ExpircUion  of  time  for  return  of  commission.]     A 

motion  that  the  evidence  of  a  witness  taken  after  the  return 
of  the  commission  had  expired,  and  that  the  commission 
itself,  !>e  received,  was  refused,  with  liberty  to  issue  a  new 
oommisflion.     Deane  r.  Ratmoxd    •  E.   VII.  3f.  267 

2. Motion  to  examine  a  witness  before  the  Master  of  the 

Court.]  A  motion  to  examine  before  the  Master  of  the  Court 
a  witness  who  was  temporarily  in  Dublin  from  America, 
and  who  would  not  return  to  Dublin  again,  was  granted. 
DcDifAN  r.  Dublin  Port  and  Docks  Board 

[C.  C.  VII.  if.  369 

3. Motion  to  examine  witness.]    An  order  was  made  for 

the  examination  of  a  witness,  90  years  of  age,  whose  medical 
advisers  said  it  would  be  dangerous  for  him  to  travel  to 
Dublin  for  the  trial.    Sheridan  r.  Woods 

[C.  P.  VII.  ilf.  696 

4. Motion  to  renew  order  for  commission.]    The  Court 

granted  an  order  for  the  renewal  of  an  order  for  examination 
by  commission,  which  had  not  taken  place.    YouNO  v.  Scott 

[C.  C.  VII.  M.  623 

5. Motion  to  extend  time  for  return  of  commission.]    A 

motion  to  extend  the  time  for  the  return  of  a  commission  was 
granted,  the  original  time  not  having  expired.  Sihpson  v. 
CUMMINOS  .  -  -  -  B.  VII.  M.   267 

GowAN  V.  Wheeler       -  -  -       E.  VII.  M.   368 

Knox  v.  Matne  -  .  .  b.  VII.  3f.  490 

6. Motion    that   oMeer    of    Court    do   attend    trial    of 

cause,  with  award.]  A  motion  that  the  officer  of  the  Court 
sliould  attend  the  trial  at  the  Assizes,  with  an  original  deed  of 
submission,  was  granted.    Caldwell  v.  Wills 

[O.  P.  VII.  M.  420 
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7. Varying  order  for  commission.]    A  motion  to  vary  an 

order  for  a  commission  to  examine  witnesses,  by  extending 
the  return  of  the  said  commission,  and,  in  the  event  of  the 
defendants  not  naming  a  person  to  represent  them,  that  the 
plaintiff  should  be  at  liberty  to  proceed  with  the  commission, 
was  granted.  Form  of  order  in  such  case  given.  Gill  v. 
Matxe E.  VII.  M.  147 

PBACTICB—COMMON    LAW— BZECX7TION. 

!• Motion  for  leave  to  issue  execution  for  costs — Collu- 
sion.] The  plaintiff's  attorney  was  allowed  to  issue  execution 
against  the  defendant  for  the  amount  of  his  costs,  on  the 
ground   of   collusion    between    the    plaintiff    and   defendant. 

LONERGAN  V.  LONKROAN       -  -  C.  P.  VII.  Jf.   400 

2. Motion  to  stay  execution  in  an  action  after  com- 
promise.] A  trial  had  taken  place  in  an  action  for  ejectment, 
and  by  a  compromise  a  verdict  was  taken  for  portion  only  of 
the  premises  sought  to  be  recovered:— JTcW,  on  a  motion  to 
stay  execution  to  enable  the  defendant  to  apply  to  the  Court 
to  set  aside  the  verdict,  on  the  ground  that  he  was  only  mort- 
gagee, and  that  he  did  not  give  his  consent  to  the  oompromise, 
that  the  motion  should  be  dismissed.  (By  Fitzgerald,  J.) 
Chander  v.  Hayes  -  -  Cir.  Cas.  I.  M.  615 

PBACTICE— COMMON  LAW— QABNISHEE. 

!• Accruing  debt— Promissory  notc—C.  L.  P,  A.  Act^ 

1856,  s.  63.]  A  promissory  note,  while  running,  and  before 
it  becomes  payable,  is  not  a  debt  within  the  63rd  section  of  the 
Common  Law  Procedure  Amendment  Act,  1866,  that  may  be 
attached  to  answer  a  judgment  debt.    Pine  v.  Kinna 

[C.  P.  XI.  18 

8j Amount    awarded    under    Landlord    and    Tenant 

{Ireland)  Act,  IBIO—Hespite  of  decree— Appeal.]  Tlie  amount 
awarded  by  a  decree  under  the  L.  and  T.  Act,  1870,  which  was 
respited  until  the  next  Sessions  for  a  proposed  settlement,  is 
not  a  debt  which  the  Court  can  order  to  be  paid  over.  Semhle, 
that  an  appeal  being  i)ending  would  have  the  same  effect. 
Proctor  r.  Church     -  -  -  C.  P.  VIII.  206 

3. Amount  of  civil  bill  decree.]    The  amount  of  a  civil 

bill  decree,  with  costs,  which  the  defendant  had  obtained 
against  the  garnishee,  was  attached.    Moffatt  v.  ODonnbll 

[C.  P.  VII.  M.  135 

4* Annuity  under  separation  deed.]    An  annuity  payable 

under  a  deed  of  separation,  when  there  is  no  evidence  of  any 
gale  being  due  thereunder,  cannot  be  made  the  subject  of  a 
garnishee  order.    Drinan  r.  Leader      -       Q.  B.  I.  Af.  188 

5. Attachment  of  interest  of   Commutation  Fund   and 

arrears  of  annuity  payable  to  a  clergyman  under  Irish  Church 
Act.]  On  motion  by  a  judgment  creditor  to  attach  the  balance 
of  an  annuity  payable  to  the  judgment  debtor  as  the  incum- 
bent of  a  parish  by  the  Commissioners  of  Church  Temporalities, 
and  the  interest  payable  to  him  by  the  Representative  Body 
of  the  Church  of  Ireland  on  the  amount  of  the  commutation 
by  him  of  said  annuity: — ffeld,  that  the  motion  should  be 
refu$*ed,  as  the  said  moneys  were  not  debts  owing  or  accruing 
to  tlie  judgment  debtor  within  the  Common  Law  Procedure 
Amendment  Act,  18S6,  sec.  63.    Eames  v.  Martin 

[E.  VI.  35 

8. Averment  t»  aMdacit.]    One  of  the  averments  in  an 

affidavit  to  ground  a  motion  to  attach  money  in  tlie  hands  of  a 
third  party  should  be  that  such  party  "  is  indebted  to  the  de- 
fendant "  in  or  in  and  about  the  sum  of  £ .    Phelan  v. 

O'Neill  -  -  -  -  CO.  VII.  M.  125 

7. Company — Liquidator.]    A  garnishee  order  under  the 

Common  Law  Procedure  Act,  1856,  will  not  be  given  to  attach 
a  dividend  in  the  hands  of  the  official  liquidator  of  a  joint 
stock  company  which  is  being  wound  up  in  bankruptcy,  but 
will  be  given  against  the  company.    Dawson  v.  Mallet 

[E.  I.  M.  247 

8. Debt — Promissory  note  not  due.]    A  motion  to  attach! 

a  debt  for  whidi  a  promissory  note  had  passed,  but  was  not|^^ 
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yet  due,  was  granted  ex  parte,,  the  order  to  be  by  way  of 
attachment  and  at  the  plaintiff^s  risk.    Gurtik  r.  Geanbt 

[C.  P.  VII.  M.  246 
9. Debt  due,  but  liable  to  be  affected  in  certain  contin- 
gencies.] As  cause  iigainst  a  garnishee  order  against  a  cor- 
iwratiou  they  sliowed  that  the  sum  ascertained  to  be  due 
by  them  to  the  defendant  was  still  liable  to  be  affected  by 
further  legal  proceedings : —J7cZ(2,  that  the  order  should  not 
bo  made  absolute.    Bussell  r.  Fsbguson       B.  II.  M,  137 

10. Discharge  of  order—Payment  of  money  before  order.] 

A  conditional  order  for  a  garnishee  was  discharged,  when 
it  api)eared  that  the  money  had  been  paid  over  prior  to  the 
date  of  the  judgment    Dillanb  r.  0*Coxnbll 

rc.  c.  VII.  M.  e»3 

11. Disputed   liability.]      On   a   motion    for   an   order 

that  the  garnishee  do  "pay  the  amount  of  the  judgment  debt 
and  costs  out  of  the  debt  duo  to  him  by  the  defendant,  as 
set  out  in  the  order  of  attachment: — Held,  tlie  garnishee 
appearing  and  disputing  his  liability,  that  the  plaintiff  should 
proceed  against  him  by  writ  under  66th  sec.  of  the  0.  L.  P. 
Act,  1856.    EoAN  V.  O'BsiBNK         -         0.  P.  VII.  M.  136 

IS. Extension    of   time    for   shoveing    cause.]     Where, 

through  the  illness  of  the  person  who  effected  service,  the 
necessary  affidavit  was  not  made,  the  Court  extended  the 
time  for  showing  cause.    Beattis  r.  Little 

[0.  P.  VII.  M.  489 

13. Joint  judgment — Susband  and  wife — Oamishee— 

a.  L.  P.  Act,  1856,  •.  fib-Civil  bill  decree-^1  &  38  Vic.,  s.  50.] 
The  amount  due  to  a  husband  and  wife  on  foot  of  a  civil  bill 
decree,  obtained  by  them  jointly,  may  be  attached  under  the 
0.  L.  P.  Act,  1856,  8.  63,  to  answer  a  debt  due  by  them  to  a 
judgment  creditor,  on  a  judgment  against  them  jointly. 
Cronin  v.  Scott  -  -  -  -    C.  P.  X.  lOO 

14. Judgment  debt  recovered  by  Plaintiff.]  The  defen- 
dant had  obtained  a  verdict  on  postea  against  the  plaintiff,  and 
£83  remained  due  to  him  in  respect  of  taxed  costs ;  the  plaintiff 
obtained  verdict  and  judgment  on  postea  against  C,  who  was 
indebted  to  him  in  £187  in  respect  thereof.  An  order  was 
made  attaching  so  much  of  the  sum  of  £187  as  would  satisfy 
the  judgment  for  £83.    Gabriel  v.  Weekbs 

[C.  C.  VII.  If.  440 

16. Judgment    entered    for    amount    of   verdict — Costs 

untaxed.]  A  judgment  entered  for  the  amount  of  a  verdict 
cannot  be  attached  if  the  costs  in  the  cause  have  not  been  taxed 
and  added  to  the  roll.    Johnston  v.  Graves    -    E.  VIII.  76 

16. Making    conditional    order    absolute  —  Terms.]     A 

conditional  order  for  a  garnishee  (where  neither  the  defendant 
nor  the  garnishee  appeared)  was  made  absolute,  the  sum  due  to 
the  plaintiff  to  be  paid  by  monthly  instalments.  Thompson  r. 
Frith CO.  VII.  M.  161 

17. Money   for   sale   of   farm — Sale   not    stated    to   be 

completed.]  A  motion  was  made  for  a  garnishee  order  to  attach 
money  which  was  said  to  be  in  the  hands  of  the  purchaser  of  a 
farm  of  the  defendants.  The  affidavit  to  ground  it  did  not 
state  that  the  purchase  had  been  completed,  or  that  the  pur- 
cliaser  was  in  possession  of  the  farm ;  it  was  held  not  sufficient. 
M'Clurb  r.  Henrt  -  -  C.  C.  VII.  M.  147 

18. Money  in  the  hands  of  an  auctioneer.]    The  Court 

made  a  garnishee  order  attaching  money  of  the  defendants 
in  the  hands  of  an  auctioneer.    Sands  r.  Enright 

[C.  P.  VII.  M.  696 

19. Money  in  hands  of  sub-sheriff.]    Money,  bahince  of 

proceeds  of  sale  of  defendant's  farm  at  the  suit  of  another 
creditor,  was  ordered  to  be  gamisheed,  as  it  could  not  be 
seized  under  writ  of  rf.  fa.    Crawford  v.  Donald 

[C.  C.  VII.  M.  419  &  441 

80. Money  lodged  in  Common  PlecL9— Motion  to  draw  out 

by  judgment  creditor  in  Queen's  Bench-Jurisdiction.]  A 
Judge  oi  the  Queen*!  Bench,   sitting  in  the  Consolidated 
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Chamber,  has  power  to  grant  a  garnishee  order  in  respect  of 
money  lodged  in  the  Common  Fleas,  the  notice  of  motion  and 
affidavit  being  entitled  in  the  Conmion  Fleas;  but  where 
the  money  was  lodged  in  these  causes  in  the  Common  Pleas, 
the  motion  was  directed  to  be  moved  before  that  Court 
CuRTiN  V.  Fitzgerald       -  -       C.  C.  VIII.  M.  646 

21» Money   lodged   in   Court   under  garnishee   order — 

Motion  by  judgment  creditor  to  draw  it  out— Jurisdiction  of 
eouHs.]  Money  was  lodged  in  the  Court  of  Common  Pleas 
pursuant  to  a  garnishee  order ;  subsequent  orders  were  obtained 
by  other  creditcxs  to  attach  the  money,  and  the  amount  of 
their  claims  had  been  paid  thereout  A  judgment  creditor  at 
the  Queen's  Bench  moved  before  a  Judge  of  the  Queen's  Bendi 
in  the  Consolidated  Chamber  to  draw  out  the  money  in  satis- 
faction of  his  debt  i—Hdd,  that  there  was  junsdiotion  to  grant 
the  order,  but  the  affidavit  and  notice  of  motion  should  be  in 
the  same  Court  in  which  the  money  was  lodged.  Curtdt  r. 
Fitzgerald  -  -  C.  C.  VTII.  Jf.  47» 

28. yon-compliance  with  terms  of  order— New  order  J] 

Where  it  appeared  that  the  terms  of  a  garnishee  order  had 
not  been  complied  with,  before  a  new  order  could  be  obtained 
it  was  necessary  to  move  to  have  the  first  order  discharged. 
Gordon  v.  Temple         -  -  -    Q.  B.  VTI.  Jf.  190 

23. Promissory    note—Staying    action.]    A   motion    to 

make  absolute  a  conditional  order  to  the  garnishee  requiring 
him  to  show  cause  why  he  should  not  pay  the  amount  of  a 
promissory  note,  due  to  the  defendant,  which  had  been  in- 
dorsed to  a  third  party,  was  granted,  without  prejudice  to 
the  respective  parties  appljring  as  they  might  be  advised, 
and  an  action  by  the  indorsee  against  the  garnishee  to  be 
stayed.    Lyons  v,  Geanet       -  -       C.  P.  VII.  If.  343 

84. Pent  in  hands  of  Collect or-Ocncral  of  Constabulary.] 

A  motion  to  garnishee  rent,  payable  by  the  Collector-Geqeral 
of  Constabulary  to  the  defendant  for  a  police  barrack,  was 
refused.    Latchford  v.  Benneb         -         B.  VII.  Jf.  643 

85. Small  debts.]    Several  small  sums  of  money  owing 

to  the  defendant,  varying  irom  18s.  upwards,  were  ordered  to 
be  attached.    Beattie  r.  Little        -    C.  C.  VII.  Jf.  468 

86. Verdict  recovered  but  judgmetU  not  enteredr— Common 

Law  Procedure  Act,  1856,  see.  63.]  In  an  action  for  trespass, 
the  plaintiff  recovered  a  verdict,  upon  which,  however,  no 
judgment  had  been  entered,  when  a  creditor  of  the  plaintiff 
obtained  a  conditional  order  to  attach  the  amount  of  the 
verdict: — Held,  that  the  sum  was  not  a  debt  which  could  be 
attached,  and  that  the  order  mu8t  be  discharged.  Shaw  r. 
Shaw Q.  B.  II.  M.  843 

PBACTICE--COMJiOZr  LAW— IITTBBPLEADBB. 

1. Application  for  costs  before  expiration  of  14  days.] 

The  Court  made  no  rule  on  an  application  for  costs  against  the 
claimants  when  the  14-  days  had  not  expired.  Switzbb  r. 
Ltnb C.  O.  X.  Jf.  4B3 

8. Barring   claim.]    A    sheriff    seized    goods  under  a 

^.  fa.  Before  the  sale,  C.  served  a  claim  for  the  goods  under 
a  deed  of  assignment,  registered  under  the  Engli^  Act  since 
the  seizure.  The  Judge  in  Chamber  refused  to  allow  the 
parties  to  interplead.  The  Court  asked  C,  would  he  take  an 
issue?  He  refused.  The  Court  decreed  that  C.'s  daim  should 
be  barred ;  the  sheriff  to  abide  his  own  costs,  C.  to  pay  costs 
of  all  parties.     Hoban  v.   Munbo   (I.)        >     B.  I.  Jf.  647 

Z.— ^Execution  creditor  dedining  to  try  the  question — 
Sheriff's  fees.]  The  execution  creditor  refused  to  try  the 
question  of  the  right  to  property  which  had  been  seized  by  a 
sheriff,  and  to  which  adverse  claims  had  been  set  up.  The 
Court  ordered  the  sheriff  to  be  paid  the  costs  properly  incurred 
by  him,  and  the  claimants  to  be  paid  their  costs  by  the 
execution  creditor.  Sheriffs  should  give  the  Court  informsHon, 
verified  by  affidavit,  of  the  amount  of  expenses  incurred  by 
them  up  to  the  date  of  the  Court's  final  order.    Plunxbtt  v. 

"   *         '         '      Digitized  by  V^OOvlc 
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4 Garnishee  order— C,  L.  P.  A.  Act,  1856,  s.  66-9  &10 

TiV,,  c.  6*.]  A  writ  issued  in  pursuance  of  the  66th  section 
of  the  0.  L.  P.  A.  Act,  1856,  calling  on  a  garnishee  to  show 
cause  why  execution  should  not  issue  against  him,  is  not 
within  the  scope  of  the  Interpleader  Act  (9  &  10  Vic,  c.  64). 
HAMiLToy  r.  BovAiRD         -  -  -         O.  P.  X.  167 

5. Motion  to  discharge  order.]    The  plaintiff  declined  to 

maintain  a  claim  in  an  interpleader  suit  or  to  take  the 
usual  issue ;  the  Court  barred  the  claim,  directed  the  sheriff  to 
retire  from  the  ixwsession  of  the  goods,  and  to  hand  them 
over  to  the  claimant.    Watbbhotmb  r.  Babbt 

[C.  P.  VII.  M.  429 

6. Policy  of  instarance— Assignment— Bankruptcy— Q  &  10 

Vie.,  e.  64,  •.  1—20  &  21  Vie.,  e,  60,  s.  313.]  Where  an  action 
was  brought  against  an  insurance  company  by  the  assignee 
of  a  policy  of  life  insurance,  deriving  under  an  assignment 
from  F.,  who  had  subsequently  been  adjudicated  bankrupt,  the 
Court  (although  no  order  for  sale  of  the  policy  had  been 
made  by  the  Court  of  Bankruptcy  under  the  reputed  owner- 
»hip  clause  of  the  B.  &  I.  Act,  1857)  directed  an  interpleader 
issue  to  be  tried  between  the  assignee  of  the  policy,  as  plain- 
tiff, and  F.  and  his  assignee  in  bankruptcy,  as  defendants, 
in  order  to  ascertain  who  was  entitled  to  the  amount  of  the 
policy.      Fallon    v,    Britannia    Medical    and    General 

A88T7RANCB  CO.  -  -       .      "  *  ^   B.   XI.  73 

7. Real    estate.']     An    order    for    an    interpleader    to 

decide  the  right  to  real  estate  cannot  be  granted.  Gardiner 
ff.  Hinds        -  -  -  -         O.  0.  VIII.  M.  401 

8. Withdrawal    of    execution    creditor's    claim     after 

Mvmmoning  order  — Sheriff *s  costs.]  After  the  theriff  had 
obtained  a  summoning  order  with  regard  to  goods  seized  by 
him,  to  which  a  claim  was  put  forward,  the  execution  creditor 
senred  a  notice  withdrawing  his  claim  r—JTc/c?,  that  the 
sheriff  was  not  entitled  to  any  expenses,  and  only  to  a  small 
sura  for  costs.     Campbell  r.  Sweeny     Q.  B.  VII.  Af.  684 

•  7BA0TICE  —  COMMOB"       LAW  —  INTBBBOOA  - 
TOBIES. 

1 The  fact  that  the  plaintiff  was  and  always  had  been 

resident  in  England,  and  was  of  very  advanced  years,  is  not 
"  una^-oidable  circumstances  **  within  the  meaning  of  sec.  57  of 
the  Common  Law  Procedure  Act,  1856,  so  as  to  enable  the  Court 
to  act  upon  the  affidavit  of  his  son,  who  managed  the  plaintiff's 
property,  or  upon  that  of  his  solicitor,  on  a  motion  to  administer 
interrogatories.    Adair  r.  SncPSON       -         C.  C.  I.  If.  661 

2. Action  against  railway  company— Negligence— Rail- 

teay  servants— Letters.]  In  an  action  against  a  railway  com- 
pany for  iniuries  sustained  by  reason  of  the  defendant's  negli- 
frence,  the  Court  allowed  interrogatories  to  be  administered  to 
the  defendant's  secretary  and  general  manager,  in  order  to 
ascertain  how,  and  the  circumstances  under  which,  the  alleged 
negligent  stoppage  of  the  train  by  which  plaintiff  travelled  had 
occurred  and  was  occasioned ;  the  names  of  the  defendant's 
Rervants  who  were  on  duty  at  the  time  and  place  ;  the  condition 
of  the  plaintiff  when  lifted  from  the  train  by  such  servants ; 
and  what  reports,  letters  or  writings  relating  to  the  matter  in 
dispute  the  defendants  had  in  their  possession  or  control,  and,  if 
lost  or  destroyed,  wluit  were  their  contents  so  relating.  Da  vies 
r.  Tint  Dtrlin  and  Droohbda  Kailwat  Co.    C.  P.  VI.  128 

3. AMdaffit  — Irregularity.]     In  an  action  for  assault, 

arising  out  of  ciroumstances  in  connection  with  the  prevention 
of  a  public  meeting,  interrogatories  were  allowed  to  be  exhibited 
to  the  defendants,  in  order  to  ascertain  whether  they  had 
interfered  in  relation  to  the  prevention  of  said  meeting,  or  were 
accessory  to  said  assault.  A  copy  of  an  affidavit  which  does  not 
contain  the  jurat,  or  the  name  of  the  attorney  who  filed  it,  is 
irregular.  Wlien,  at  the  time  of  making  an  affidavit,  the  de- 
ponent is  in  the  Marshalsea,  he  may  properly  be  described  as 
resident  at  the  place  where  he  had  been  living  up  to  the  period 
of  his  arrest    O'Byrne  r.  MARQna  of  Hartinoton 
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4. Affidavit,]  A  motion  for  leave  to  administer  inter- 
rogatories, though  usually  grounded  on  the  joint  affidavit  of  the 
party  and  his  attorney,  need  not,  under  certain  circumstances, 
be  so  grounded.    Jfdd  v,  McCarthy    -    0.  P.  VII.  M.  101 

6. Answers  —  Consent    for    judgment.]     In    an    action 

against  several  defendants  for  breaking  and  entering  plaintiff's 
house,  carrying  away  his  goods  and  chattels,  converting 
several  articles  the  property  of  the  plaintiff,  and  expelling 
him  and  his  servants  from  the  premises,  leave  was  obtained 
to  administer  interrogatories  for  the  purpose  of  discovering 
at  whose  instance  the  outrage  was  planned,  what  oiroum- 
stances  attended  it,  and  what  had  been  done  with  some  of  the 
property  so  taken.  The  defendants  declined  to  answer  the 
interrogatories  and  gave  a  consent  for  judgment,  relying  ujxmi 
this  consent  as  absolving  them  from  liability  to  answer:  — 
Heldy  that  they  were  bound  to  answer,  although  by  doing  so 
tliey  might  have  themselves  exposed  to  indictment  for  con- 
s{)iracy,  or  might  disclose  a  cause  of  action  against 
persons  not  named  as  defendants.      Dunne  v.  Moonan. 

[a.  B.  IV.  M,  46 

6. Assignee  of  lea^e.]       The    assignee  of  a  reversion 

brought  an  action  for  rent  against  the  alleged  assignees 
of  the  lease,  who  traversed  the  vestinar  of  the  lessee's  interest. 
The  plaintiff  was  allowed  to  administer  this  interrogatory :  - 
"  Did  not  you.  or  either  of  you,  become  possessed  of  the  said 
lease  under  and  by  virtue  of  some,  and  what,  deed  or  instru- 
ment of  assignment,  and  of  what  date,  and  of  the  will  of  W  ?  ** 
Grattan  r.  Wall.  -  -  -  E.  II.  M,  137 

7. Exhibition  of  and  extension  of  time  to  plead.]    The 

Court  crave  leave  to  defendant  to  exhibit  interrogatories,  and 
extended  the  time  to  plead  imtil  two  days  after  the  answers 
to  them  were  received.      M'Cann   r.  Reeves 

[C.  P.  VII.  M.  429 

8. Exhibition  of^  with  summofCs  and  plaint.]  An  appli- 
cation to  exhibit  interrogatories  with  a  writ  of  summons  and 
plaint  was  grtinted.  "Whitney  r.  Collins,  Q.  B.  VII.  3/. 
314;  Little  v.  Morrison  -  Q;.  B.  VII.  M.  489 

9. Further.]  A  Court  has  iwwer  to  order  further  inter- 
rogatories.   Thompson  r.  Wynne         -         C.  0.  I.  If.  689 

10. Leave  to  exhibit  when  the  majority  are  improper.] 

When  the  great  majority  of  the  interrogatories,  which  it  was 
proposed  to  administer  to  the  defendant,  the  administratrix  of 
her  husband,  were  whollv  irrelevant,  and  some  of  them  were 
fT*»me<1  for  the  purpose  of  pure  insult  and  vexation,  the  Court 
refused  a  motion  for  leave  to  administer  them.  Swansey  r. 
Southwell      -  -  -  -  -     E.  III.  AT.  118 

U. Libel — Privileged  communication — Prejudice  to  public 

service — Objection,  how  taken — Oral  examination  of  party — 
Disposing  contents  of  protected  document — C,  L.  P.  A.  Act, 
1856,  ss.  56,  58.]  In  an  action  against  a  justice  of  the  peaoe 
''^r  lihol.  contained  in  communications  addressed  by  him  to  the 
Commissioners  having  the  custody  of  the  Great  Seal  in  Ireland, 
rompUining  of  the  conduct  of  the  plaintiff  as  a  justice  of  the 
peace,  in  consequence  of  which  the  plaintiff  was  superseded  in  the 
commi$wion  of  the  peace,  interrogatories  were  administered  to 
the  defendant  in  order  to  discover  whether  such  communications 
liafl  l)'>en  made,  and  their  substance  and  nature.  The  defen- 
thint.  by  his  answers,  objected  that  the  communications  were 
privileged.  The  documents  were  still  in  the  custody  of  the 
Lords  Commissioners.  On  a  motion  to  direct  an  oral  examina- 
tion of  the  defendant  under  the  C.  L.  P.  A.  Act,  1856,  sec.  58 : 
—TTfUi.  tliat  9A  the  documents  themselves  were  capable  of  being 
produced  at  the  trial,  and  as  the  disclosure  of  their  contents 
beforehand  by  the  defendant  might  be  prejudicial  to  the  public 
ser\*ipe,  tlie  motion  should  be  refused.    Pitzoibron  v.  Grber 

[a.  B.  IX.  112 

PBACTICE— COMMOBT     LAW— IBBEGTTL  ABIT  Y— 

Trial  in  Consolidated  Nisi    Prius— ITotrfr.l    An  action  of 
ejectment  on  the  title  by  a  lessor  against  a  lessee  for  a  forfei-^ 
ture  was  tried  in  the  Consolidated  Nisi  Prius  ' 
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to  have  it  so  tried  having:  been  obtained.  The  lessee  did  not  take 
defence,  but  one  of  the  defendants  named,  who  had  been  in  pos- 
session of  the  premises,  defended,  and  appeared  at  the  trial, 
without  excepting  to  the  jurisdiction  of  the  Court.  On  motion 
by  this  defendant  to  set  aside  the  -proceedings :— Held,  that 
the  Consolidated  Nisi  Prius  Court  had  jurisdiction  to  try  the 
issue;  and  that,  if  an  order  to  have  it  so  tried  should  have 
been  obtained,  the  want  of  it  was  only  an  irpegrularity,  which 
was  waived  by  the  defendant  appearinff  at  the  trial.  Per 
Morris,  J.:— An  ejectment  on  the  title  for  a  forfeiture  is 
an  action  against  an  overholding  tenant  within  the  terms  of 
16  &  17  Fi>.,  e.  113,  8.  237.    Talbot  v.  Odltjh    C.  P.  V.  107 

PBACTICB— COMMOir  LAW— JTTDOJiBNT. 

1. Appearance  of  minor  by  attorney— Vitiating  judg- 
ment.] The  appearance  of  an  infant  defendant  by  attorney  and 
not  by  a  guardian  is  an  error  in  fact,  and  vitiates  a  judgment 
which  had  been  recovered.    Greene  v.  Lbckbt    E.  I.  M.  661 

2. Conditional  order  for  /inal  judgment.]    A  motion  for 

leave  to  mark  final  judgment  in  a  case  where  two  solicitors  had 
appeare.1  for  the  defendant,  but  no  appearance  had  been 
entered  or  defence  filed,  waa  granted,  the  order  to  be  con- 
ditional in  the  first  instance.  City  of  Dubun  Steam  Packet 
Co.  v.D'Arcy a.  B.  VII.  3/.  30a 

3. Content  for  judgment— Coits  of  marking  it— Neglect 

to  mark  it-Refund  of  costs.]  The  pUintiff's  attorney  took 
from  the  defendant  a  consent  for  judgment,  and  charged  and 
received  from  him  a  sum  for  costs,  including  the  costs  of 
judgment,  which  was  not  marked.  The  Court,  on  motion, 
ordered  him  to  refund  the  costs  of  marking  judgment, 
^uorrc:— Whether  an  agreement  not  to  mark  judgment  in 
consideration  of  the  plaintiffs  costs,  including  the  costs  of 
marking  it,  is  an  illegal  agreement  ?    OHorkb  v.  Mubbat 

[O.  P.  V.  88 

4. Entering  up  judgment  before  expiration  of  iimfS\ 

Leave  was  given  to  enter  up  a  judgment  forthwith  before  the 
time  for  doing  so  had  expired,  on  an  allegation  that  the 
defendant  was  disposing  of  his  stock.    Cubban  v.  I;ENAHAN 

[C.  C.  X.  M.  886 

6 Entering  satisfaction  of  judgment— Setting  off  judg- 
ment obtained  against  plaintiff.]  Judgment  was  marked  iind 
a  CO.  so.  executed  in  respect  of  a  debt;  the  defendant  was 
arrested,  but  the  order  for  arrest  was  set  aside,  and  he  obtained 
damages  in  an  action  for  false  arrest,  when  it  was  directed 
that  the  amount  of  the  judgment  should  be  deducted  from  the 
damages.  The  Court  directed  a  satisfaction  should  be  entered 
on  the  judgment.    Donovan  v.  Donovan 

[C.    P.    vll.    At.    070 

e. Judgment  by  default— Action  in  contract,  trover  and 

detinue— "SoWe  prosequi.1  The  Court  refused  to  allow  an 
interlocutory  judgment  to  be  entered  upon  a  count  m  con- 
tract, leaving  counts  in  trover  and  detinue,  for  which  it 
was  proposed  to  enter  a  nolle  prosequi,  the  proper  course 
being  to  enter  the  nolle  prosequi  first,  and  then  mark  judg- 
ment on  the  count  in  contract.     Lynch  v.  Lynch 

[B.  IX.  187  note 

7. Judgment  by  default— Unliquidated  demands-Action 

on  guarantee  for  unascertained  amount — C.  L.  P.  Act,  1853, 
f.  96.]  Where,  in  an  action  brought  against  a  surety  on  a 
guarantee,  the  amount  to  which  the  defendant  is  liable  does 
not  appear  on  the  face  of  the  pleading  to  be  substantially  a 
matter  capable  of  ascertainment  by  a  mere  arithmetical  com- 
putation, the  plaintiff  is  not  entitled  to  mark  final  judgment 
by  default  under  the  Common  Law  Procedure  Act,  1853,  s. 
96.    The  Nitro-Phosphatb,  &a,  Co.  v.  Keaveney 

[B.   IX.   187 

8. Motion  for  leave  to  mark  judgment.]    An  action  had 

not  proceeded  further  than  the  service  of  the  summons  and 
plaint  nearly  two  years  before,  and  no  defence  had  been  taken. 
A  conditional  order  for  leave  to  mark  judgment  was  granted, 
cause  to  be  shown  within  six  days,     Dohebty  v.  Gibson 

[C.    C.   VII.   M,   »74 
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8« Leave   to   enter — Bond   and   warrant   of   attorney — 

Entering  judgment  ten  years  after  date  of  it—Special  eireum- 
stances— Q^th  G.  O.,  1854.]  The  defendant,  more  than  ten 
years  ago,  gave  a  bond  with  warrant  of  attorney,  to  enter  up 
judgment.  The  agreement  was  that  judgment  might  be 
entered  whenever  the  defendant  lost  i»rt  of  his  capital  in 
trade.  The  affidavits  in  support  of  a  motion  for  leave  to  enter 
up  judgment,  showed  that  he  had  sustained  such  a  loss,  and 
that  there  was  a  danger  of  his  becoming  bankrupt,  or  obtain- 
ing a  protection  order,  unless  an  order,  absolute  in  the  first 
instance,  was  granted  :—JJcW,  that  there  were  sufficient 
special  circumstances  within  G.  O.  94.    Gala  van  r.  Galatan 

[O.  C.  II.  M.  92 

10. Motion  for  final  judgment  after  12  months  elapsed,] 

A  conditional  order  for  leave  to  mark  final  judgment  after 
the  lapse  of  twelve  months,  when  no  defence  had  been  filed, 
was  granted  as  of  course.     Tabpey  r.   White 

[C.  P.  VII.  M.   390 

11' Motion  for  leave  to  serve  notice  on  the  Defendants  to 

mark  judgment  on  the  record.]  A  motion  on  behalf  of  the 
plaintiff  for  leave  to  serve  notice  on  the  defendants  to  mark 
judgment  on  the  record  within  ten  days,  or  that  in  case  they 
did  not,  the  defendant  should  be  at  liberty  to  do  so,  was 
granted.    Conway  r.  Belfast  and  N.  C.  Railway  Co. 

[a.  B.  X.  If.  73 

12« Motion  for  leave  to  mark  judgment  on  admission  of 

service.]  A  motion  ex  parte  for  leave  to  mark  judgment  upon 
admission  of  service,  which  had  been  indorsed  on  the  writ  by 
the  defendant's  attorney,  was  granted,  by  a  conditional  order 
to  be  served  on  the  defendant  and  his  attomev.  Burks  r. 
Smith C.  P.  VII.  M.  206 

13. Motion  for  leave  to  enter  judgment  {interlocutory).] 

The  time  for  pleading  having  expired  after  the  defendant's 
attorney  had  accepted  service  of  the  writ  of  summons  and 
plaint,  and  the  Court  being  satisfied  that  it  had  reached 
the  defendant,  a  motion  for  leave  to  enter  judgment  waa 
granted,  the  order  to  be  conditional  and  served  on  the  def<*n-  • 
dant  by  registered  letter,  and  on  his  attomev.    Anon. 

[C.  P.  VII.  M.  147 

14. Motion  for  leave  to  mark  judgment — Insolvenei/  of 

Plaintiff.]  After  the  action  had  commenced  the  plaintiff 
became  insolvent,  and  the  assignees  moved  for  leave  to 
mark  judgment ;  leave  to  do  so  was  granted  by  a  conditional 
order.    SBnoENT  r.   KHiKENNY  Kailway  Co. 

[C.  P.  VII.  M.  447 

15. Marking  judgment  for  costs.]    The  amount  claimed 

in  an  action  having  been  paid,  lilwrty  was  given  to  mark 
judgment  for  the  costs  of  it  and  of  the  motion.  XTlstbb  Banc- 
ixo  Co.  V.  OT)ONNELL  C.  P.  VII.  M.  287  and  448. 
Caffrey  v.  Farrelly  -  -  C.  P.  VII.  M,  468 

16. Setting  aside — Want  of  xcrrice  on  the  Defendant.] 

A  motion  to  set  aside  judgment  which  had  been  marked,  on 
the  ground  that  the  defendant  had  been  abpent  from  the 
place  of  service  when  the  alleged  service  took  place  which 
he  said  was  on  a  fellow  clerk,  but  he  admitted  that  he  had 
received  the  writ,  was  refused,  it  appearing  that  the  ppooess- 
een'er  had  shown  him  the  writ  and  laid  a  copy  on  his  desk 
in  his  presence.    BARNES  v.  Buckley 

[C.  P.  VII.  M,  830 

17. Setting  aside — Unliquidated  demand — Interest.]  The 

Ccurt  set  aside  a  final  judgment  which  had  been  marked 
for  a  debt  and  interest,  as  judgment  could  not  be  mailed 
for  interest  being  an  unliquidated  demand.  Minors  r. 
PrRVis         -  -  -  -         O.  C.  VIII.  M,  108 

18. Setting  aside — Substitution  of  service  on  agent — Writ 

not  forwarded  to  Defendant.]  The  Court  set  aside  a  judgment 
which  had  been  marked,  the  service  of  the  writ  having  been 
substituted  on  the  defendant  s  brotlier,  as  his  agent,  but  it 
appeared  that  the  writ  never  came  to  the  defendant's  bands, 
and  that  he  did  not  know  of  the  service.    Pdc  tr.  Shbehan 
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19. Setting    aside— Same    eivU    bill    juHadietion.']     A 

motion  was  made  to  set  aside  a  judgment  for  £17  3s.  2d. 
including  costs,  where  the  parties  lived  in  the  same  civil 
bill  jurisdiction,  and  the  bill  sued  on  was  for  £8 ;  the  Court 
ordered  the  judgment  to  be  amended  by  striking  out  tlie  sum 
for  costs,  and  directing  the  judgment  to  stand  for  £9  13s. 
Collins  v,  Dalton    -  -  -  B.  VII.  M.  519 

20. Setting  atide—Bevivor,']    The  Court,  in  the  absence 

of  collusion,  fraud,  or  insolvency  refused,  on  the  application 
of  the  defendant,  to  set  aside  a  judgment  of  revivor,  obtained 
in  the  name  of  an  executor,  without  his  authority  by  the 
person  beneficially  entitled  to  the  assets.    Babnes  v.  Cbothers 

[a.  B.  V.  93 

21. Setting   aside— Order   for   substitution  of  service — 

Motion  to  set  aside  order."]  An  order  for  substitution  of 
service  was  made  and  the  defendant  served  a  notice  of  motion 
to  set  it  aside;  meanwhile  the  plaintiff  marked  judgment. 
The  Court  set  this  judgment  aside.  Giblin  v.  London  & 
North  Westkrn  Railway  Co.      -     O.  C.  IX.  177  note 

22. Setting    aside — Regularly    marked — Fatality— AM- 

davit  of  merits,"]  An  affidavit  by  the  defendant's  attorney 
stating  that  he  is  advised  and  verily  believes  that  the  defen- 
dant has  a  good  defence  to  the  action  on  the  merits,  is  an 
insufficient  affidavit  of  merits  for  the  purpose  of  setting 
aside  a  regular  judgment  which  the  defendant,  through  a 
fatality,  has  suffered  to  go  by  default.  Gripfin  v.  Mayor 
AND  Corporation  op  Dublin  -  C.  O.  VIII.  123 

23. Setting  aside— Nullity  of  service — Defendant  out  of 

jurisdiction.']  When  on  the  service  of  a  writ  at  the  former 
residence  of  the  defendant  the  landlady  wrote  to  the  plaintiff's 
solicitor  that  the  defendant  did  not  reside  there  and  was 
out  of  the  country,  and  the  plaintiff  notwithstanding  marked 
judgment,  the  Court  set  it  aside  with  costs.  Copeland  v. 
HofPHRY  -  -  -  -  Q.   B.  I.   3/.    44 

24. Setting  aside  —Nullity  of  service — Defendant  out  of 

jurisdiction — Affidavit  of  merits."]  A  judgment  will  be  pet 
aside,  although  there  is  no  affidavit  of  merits,  or  denial 
that  the  process  came  to  the  hands  of  the  defendant,  where 
the  service  of  the  summons  and  plaint  is  alleged  to  have 
been  effected  on  a  servant  of  the  defendant  under  the  32nd 
section  of  the  Common  Law  Procedure  Act,  and  the  Court 
is  not  satisfied  that  the  defendant  was  within  the  jurisdiction 
at  the  time  of  the  alleged  service.    Tisdall  v.  Humphrey 

[C.  P.  I.  M.  7 

26. Setting  aside— Non-service  of  v^rii— Prosecution  of 

process  server."]  The  defendant  in  an  action,  in  which  judg- 
ment had  been  obtained  in  default  of  defence,  moved  to  set 
it  aside  on  the  ground  that  he  had  not  been  served  with  the 
writ  of  summons  and  plaint,  and  admitting  the  debt,  offered 
to  bring  the  money  into  Court  and  undertook  to  prwecnte 
the  process  server.  The  motion  was  ordered  to  stand  till  the 
result  of  the  Drosecution  of  the  process  server  was  ascertained, 
the  defendant  to  par  the  debt  at  once,  and  bring  the  costs 
into  C<)urt  to  abide  the  fuial  order  on  the  motion.  OTerr\lt. 
r.  BrRKE B.  II.  M.  137 

26. Setting  aside — Marked  against  non-existent  com- 
pany."] Judgment  had  been  marked  against  the  defendants, 
although  the  plaintiff  had  been  cautioned  against  doing  so, 
on  the  ground  that  they  were  not  a  company  or  corporation 
under  Act  of  Parliament ;  this  judgment  was  set  aside.    Mttp- 

PANY  r.   COATSBRIDOB  OiL  WORKS  CO.      C.   P.  VII.  M.  642 

27. Setting  aside — Marked  after  extension  of  time   to 

plead."]  The  defendant  obtained  an  extension  of  time  to  plead, 
but  omitted  to  serve  the  order  on  the  plaintiff,  who  marked 
judgment.  The  Court  set  aside  the  judgment,  the  plaintiff 
to  be  entitled  to  the  costs  of  marking  it.  SnncoNDS  v. 
Devpsey CO.  VII.  M.  867 

28. Setting  aside — Marked  after  extension  of  time  to 

plead — Vacation,']    A  motion  to  set  aside  a  judgment,  which 
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liad  been  marked  during  the  long  vacation,  before  the  com- 
mencement  of  which  the  defendant  had  obtained  a  month's 
extension  of  time  to  plead  (which  would  not  expire  till  after 
the  vacation)  was  granted.    Mahon  r.  Dobbs 

[C.  P.  VII.  M.  162 

29. Setting  aside — Mala  fides.]    A  judgment  which  was 

marked  and  registered  maid  fide,  after  tender  of  the  amoimt 
claimed  and  costs,  was  set  aside  with  costs.  Meldon  r. 
O'Shaughnessy  -  -  -      C.  P.  VII.  M.  246 

30. Setting    aside  —  JoiiU    stock    company  —  Judgment 

entered  after  winding-up  order— Cost s."]  An  action  was 
commenced  against  a  company  on  the  26th  May.  A  winding- 
up  order  was  made  in  Chancery  on  the  13th  June,  and  judg- 
ment was  marked  on  the  30th  June.  The  Court  set  aside  the 
judgment,  but  (not  being  satisfied  tha/t  notice  of  the  winding- 
up  order  had  been  brought  home  to  the  plaintiff)  on  the  terms 
that  the  official  liquidator  should  pay  the  costs  of  the  action 
and  motion.  Hartford  v.  The  Amicable  Life  Assurance 
Company     -  -  -  -  -  -    <^  B.  V.  69 

31. Setting     aside     judgment— Executionr—Overmarking 

judifment  and  executionr—2nd  O.  (?.,  1850.]  A  plaintiff  who 
under  2nd  G.  O.,  1859,  was  entitled  to  half  costs  only,  marked 
judgment  and  issued  execution  for  full  costs,  and  arrested  the 
defendant  :—fl'eW,  fhat  the  judgment  and  execution  should 
be  set  aside,  and  the  defendant  discharged.    Casey  v.  Parsons 

[O.  C.  II.  M.  370 

32. Setting  aside — And  execution  of  writ  of  ca.  sa. — 

Debt  proved  in  bankruptcy—Election.]  A  writ  was  served  on 
the  defendant  by  the  plaintiff  on  February  12th,  and  on  the 
15th  a  trader-debtor  summons  under  sec.  105  of  the  B.  &  I. 
Act,  1857,  and  on  18th  the  plaintiff  filed  a  declaration  of  in- 
solvency, notice  of  which  was  given  to  the  plaintiff's  attorney. 
On  March  1st  the  plaintiff  filed  a  petition  for  adjudication 
against  the  defendant,  and  subsequently  a  proof  of  debts  on 
which  the  defendant  was  adjudicated  a  bankrupt.  At  the 
meeting  for  the  appointing  of  a  trade  assignee  the  plaintiff 
and  his  agent  alone  proved  and  roted.  The  meeting  for 
final  examinations  adjourned  sine  die.  On  6th  December,  a 
petition  of  appeal  was  presented  against  the  refusal  of  the 
Court  to  pass  a  final  examination,  and  on  the  17th  December,  a 
case  by  way  of  answer  was  filed :  on  the  19th  December  was 
marked,  and  subsequently  the  defendant  was  arrested.  The 
Court  set  aside  the  judgment  and  discharged  the  defendant. 
GiROND  v.  Burke  -  -  -  -     E.  VIII.  M.  460 

33. Setting  aside  regular  judgment — Fatcdity — Affidavit 

of  m^ts."]  A  motion  to  set  aside  a  regular  judgment  marked 
by  default  (the  defendant  not  having  filed  a  defence  in  con- 
sequence of  a  mistake  or  fatality),  must  be  grounded  on  an 
affidavit  of  merits.    Coen  v.  Gallaoheb  C.  C.  VI.  192 

34. Setting  aside— Error— Jurisdiction — "Wavier  of  irre- 
gularity— Step  in  the  cause — Suggestion  of  error."]  Notwith- 
standing the  lodgment  of  a  memorandum  of  error  on  the  record, 
and  entry  of  suggestion  of  joinder  in  error,  the  Court  below 
has  jurisdiction  to  set  aside  the  verdict  and  grant  a  new  trial, 
and  to  set  aside  a  judgment  marked  irregularly.  The  lodgment 
of  a  memorandum  of  error,  one  of  several  grounds  alleged 
being  the  marking  of  the  judgment  before  the  expiration  of 
fourteen  days  from  the  verdict,  is  not  such  a  step  in  the  cause 
as  to  amount  to  a  waiver  of  the  irregularity,  and  cannot  be 
relied  on  as  such,  on  a  motion  to  set  aside  the  judgment. 
DRoroHT  V.  DRorcHT  -  -  -       0.  P.  XI.  66 

36. Setting   ctside — Irregularly   marked."]    A  judgment 

which  had  been  marked  after  security  for  costs  was  fixed,  no 
notice  of  the  lodging  of  which  had  been  given  to  the  defendant-, 
was  Fet  aside.    Stroxtlger  r.  Flood      O.  C.  VII.  M.  636 

36. Setting    aside — Defendant  not  served."]    A  motion 

to  set  aside  a  judgment,  on  the  ground  that  one  of  the  de- 
fendants had  not  been  served,  was  refused;  the  judgment  t/) 
stand  as  a  security  for  the  plaintiff,  with  leare  to  the  defendant 
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37. Setting  aside— Debt  paid  after  aetion—Jurisdietion 

to  impose  terms  on  Defendant,^  Where  judgment  has  been 
marked  on  foot  of  a  debt  which  has  been  paid  since  action 
bioiight,  but  before  the  judgment  was  marked,  the  Court  has 
jurisdiction  to  impose  on  the  defendant,  as  a  condition  prece- 
dent to  setting  aside  the  judgment,  the  terms  that  he  shall 
not  bring  any  action  in  respect  of  the  marking  of  said  judgment 
or  the  execution  of  the  H.  fa.  issued  theremider,  and  that  he 
shall  pay  the  costs  of  the  action  up  to  the  time  of  the  judgment 
being  marked.  Lorimer  r.  TaiIc  (1  Chit.  R.  134),  followed. 
Gailet  v.  Coxlan  -  -  -  -       E.  IX.  227 

38. Setting  aside—Costs  of  opposition  to  the  motion,'] 

Where  a  phiintiff  opposed  a  judgment  being  set  aside  which  had 
been  marked  by  default,  and  the  judgment  had  been  marked  in 
consequence  of  an  accidental  delay  of  defendant  to  file  his 
defence,  the  plaintiff  was  refused  costs  of  opposing  the  motion. 
Lester  v.  Rosbnghave  -  -  CO.  VII.  70 

89. Setting   aside— Compromise   pending. "]    The    Court 

will  not  set  aside  a  judgment  which  has  been  marked,  on  the 
ground  of  a  compromise  pending,  when  at  the  time  of  the 
marking  of  it  an  offer  by  the  defendant  to  settle  had  been 
definitely   refused  by   the   plaintiff.    Riddkll   r.     Chawlet 

[E.  I.  M,  7 

^P' -Setting   aside— Against   non-existent  company."]    A 

writ  was  issued  against  a  company,  and  service  of  the  summons 
and  Dlaint  was  substituted  on  a  person,  who  admitted  himself 
to  be  an  agent  to  the  so-called  company,  but  after  the  service 
of  the  writ  notice  was  served  on  the  plaintiff  that  the  sup- 
posed  company  was  a  mere  partnership,  but  judgment  was, 
notwithstanding,  marked  against  the  company.  The  judgment 
was  set  aside  on  the  application  of  the  members  of  the  partner- 
shijx    MuPFENT  r.  Coatbridge  Oil  Work  Co. 

[0.  P.  VII.  203 

*1 Setting    aside— Affidavit    of    merits.]     Unless    the 

defendant  makes  an  affidavit  of  merits  the  Court  will  not  set 
aside  the  judgment,  although  the  plaint  never  came  into  his 
liands,  and  he  knew  nothing  of  the  proceedings  till  after  the 
judgment  was  marked-  (By  Fitzgerald,  B.)  Held,  on  appeal 
that  this  order  could  not  be  maintained,  because  the  defendant 
liad  not  been  served,  directly  or  indirectly,  with  the  plaint : 
and  that  it  would  be  unreasonable  to  require  an  affidavit  of 
merits  in  the  case.    Martin  v.  Williams 

[0.  O.  II.  M.  91;  a.  B.  II.  M.  242 

4J*« Setting   a^ide  final— Action   for  work   and  labour 

done.]  A  final  judgment  on  counts  in  a  writ  and  summons 
which  were  not  counts  in  debt  under  a  contract,  but  on  a 
quantum  meruit,  was  set  aside,  as  the  judgment  should  not 
under  the  circumstances  be  final    Regan  v.  Regan 

CO.  0.  IV.  M.  136 

43. Unliquidated   demand — Action    for  costs — Interlo- 

ciUorif  judgment.]  In  an  action  upon  the  untaxed  bill  of  costs 
the  judgment  marked  in  default  of  appearance  is  interlo- 
cutory in  the  first  instance.    Shortal  v.  Farrell 

[a.  B.  III.  M.  684 

PBAOTIOE— OOMMOK    I«AW— JXTBT. 

1. Special— Application  for  certificate  for— Delay.]    An 

application  for  a  special  jury,  made  at  Carlow,  in  a  case  heard 
at  Maryborough,  was  refused,  on  the  ground  of  delay,  [^y 
Whiteside,  C.J.)    Cootb  v.  Corhett 

[Cir.  Oas.  VIII.  M.  449 

2. Under  tfie  old  system,]    The  Court  refused  to  order 

a  jury  under  the  old  system  when  there  was  no  ]X)litical  or 
religious  feeling  connected  with  the  case,  and  when  it  was  not 
shown  that  a  jury  under  the  old  system  would  secure  a  fairer 
trial.    Belfast  Water  Co.  r.  Gird  wood 

[0.  0.  I.  M.  661 

3. Under  the  old  system.]    A  motion  tliat  a  jury  be  struck 

under  the  old  system  was  granted,  the  SiJieriff  to  attend  the 
Master  of  the  Court  with  the  necessary  books  and  documents. 
Brew  r.  Haren  .  -  -  CO.  VII.  M.  343 


PBAOTIOE^COMMOK    I«AW  (Before  the  Judioature 
Aoti«)-MODE    OF    TBI  All. 

1. Municipal  election  petition — Aflidavii.]    The   Court 

has  jurisdiction,  under  34  &  35  Vic,  c.  109,  a.  20,  to  disiienae 
with  the  vivd  voce  examination  of  witnesses  upon  the  hearing 
of  a  municipal  election  petition,  and  to  order  the  trial  to  be 
had  before  the  Court  upon  afiidavits.  Where  the  question  in- 
volved turns  not  UDon  disputed  matters  of  fact,  but  of  law,  or 
where  the  matters  of  fact  in  question  can  easily  be  determined 
upon  affidavits — ^no  serious  objection  appearing  to  the  contrary 
— the  hearing  will  be  ordered  to  be  had  before  the  Courts  upcwi 
affidavits.    Griffin  v.  Kirebr       -  -       O.  P.  VTI.  lA 

2. Trial  of  action  of  trespass  in  Consolidaied  Ifisi  Pritu 

Court.]  A  motion  that  an  action  of  trespass  should  be  tried  in 
the  Consolidated  Nisi  Prius  Court  was  refused.  Absociatkd 
Irish  Mine  Co.  r.  Connorrbe  Mining  Co, 

[O.  P.  VII.  M.  ao6 

PBACTIOE— OOMMOK  liAW-^MOTIOV. 

1. Moving  a  motion  on  circuit — Consent]    The   Judge 

rffuseil  to  hear  a  motion  on  circuit  at  Armagh,  in  an  action  to 
be  tried  at  Belfast,  where  the  parties  did  not  consent.  (By 
Morris,  O.J.)    Tagoart  v.  Stewart     Oir.  Oas.  X.  M,  187 

S»  — ;-  Notice  of— Irregularity  in.]  An  impossible  day  men- 
tioned in  a  notice  of  motion  is  good  ground  for  an  objection. 
TisDAL  V.  Humphries    -  -  -  -    O.  C.  I.  Jf.  64 

PBAOTIOB— OOMMOK  I«AW— KEW  TBIAI«. 

!• Communication  with  Judge.]    The  English  practice  in 

motions  for  new  trials,  that  the  motion  should  stand  over  until 
a  commimication  was  made  to  the  Judge  who  tried  the  cam,  to 
ascertain  whether  he  was  dissatisfied  with  the  verdict,  was 
adopted.    Livingstone  v,  Bodstonb    -    O.  P.  VII.  M,  65 

2. Costs  of  new  trial  which  was  granted  on  the  ground* 

of  surprise.]  The  Court  granted  a  new  trial  on  the  ground  that 
the  plaintiff  had  been  surprised,  and  expressly  reserved  the 
question  of  the  costs  of  the  first  trial  until  the  second  trial 
i^ould  have  taken  place.  On  the  second  trial  the  plaintiff 
obtained  a  verdict.  On  motion  on  his  behalf  for  the  costs  of  both 
trials: — Heldy  that  the  motion  should  be  granted.  Grsbn  r. 
Handcock C.  P.  III.  M,  708 

3. Grounds  not  included  in  conditional  order— Amend- 
ment—Setting  a^ide  verdict  as  unsatisfactory — Contract  vifh 
betting  agent— 8  &  9  Vic,  e.  109,  s.  18.]  Where,  on  a  motion 
for  a  new  trial,  it  appears  that  the  real  question  of  fact  involved 
in  an  action  lias  not  been  tried,  the  Court  possesses  inherent 
jui-isdiction  to  set  aside  the  verdict  as  unsatisfactory,  although 
the  conditional  order  has  not  been  taken  upon  that  ground, 
which  may  be  substituted  by  amendment.  No  appeal  lies  from 
an  order  to  set  aside  a  verdict  as  unsatisfactory.  SemHe,  that 
an  agent  who  has  been  employed  to  negotiate  with  a  third 
person  an  agreement  of  betting  on  a  horse-race  may  recover 
from  his  principal  money  paid  to  the  third  person  on  account 
of  a  lost  bet,  although  the  agreement  negotiated  were  such  as, 
between  principals,  would  be  illegal  by  way  of  gaming  or  wager- 
ing with  8  &  9  Tic,  c.  109,  s.  1&    Nicholls  v.  BrNBUBT 

[Q.  B.  Z.  66 

4. Misdirection— Evidence.]    The  Court  refused  to  order 

a  new  trial  on  the  ground  of  misdirection,  when  the  Judge's 
direction  at  the  trial  was  entirely  supported  by  the  evidence. 
MURPHT  V,  M'CORMICK        -  -  •         Q.  B.  I.  Jf.  188 

6. Refusal  of  Judge  to  allow  amendrntent.]    At  the  trial 

the  plaintiff  asked  leave  to  amend ;  the  defendant  resiKtcd  the 
application  because  he  was  not  prepared  with  evidence  whidi 
the  amendment  would  necessitate.  Monahan,  C.J.,  offered  to 
grant  the  application  on  the  plaintiff  xnying  the  costs  occa- 
sioned by  the  postponement  to  procure  witnesses,  lliese  terms 
were  refused,  and  the  amendment  was  not  made  and  there  was 
a  verdict  for  the  defendant  :—Held,  that  the  Court  would  not 
grant  a  conditional  order  for  a  new  trial  on  the  ground  that 
the  amendment  had  not  been  allowed  at  the  trial.    CoxoiLT 

V,  Hayes       -  -  -     ^    ^      ^  u    (C%^-  "•  V.  21JI 
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6. Jieatraininff   proeeedinffi   pending    appeal — Common 

Law  Procedure  Aet,  1856,  <«.  41,  44.]  Tlie  Court  has  no 
statutable  jurisdiction  under  the  Common  Law  Procedure  Act, 
1856,  to  stay  a  new  trial  i)endinpr  an  appeal  to  the  Court  of 
Exchequer  Chamber,  from  the  order  awarding;:  the  venire  de 
novo.  (Whiteside,  C.J.,  ditt.)  But  it  has  an  inherent  rif^ht 
over  its  own  proceedings,  and  can  regulate  them  so  as  to  prevent 
wanton,  useless,  and  unjustifiable  litigation,  by  staying  the  new 
trial.  Where  there  appeared  to  be  important  issues  of  fact, 
which  liad  not  been  sent  to  the  jury  on  the  first  trirf,  the  Court 
refused  to  stay  the  new  trial  pending  the  appeal.  (Whiteside, 
C.J.,  diss,)    Callan  v.  Marfic       -  -        Q.  B.  V.  90 

7. Surprise— Plaintiff  not  asking  to  he  non-suited,]    In 

an  action  for  commission,  the  plaintiff  sought  to  prove  the 
retainer  by  an  alleged  agreement,  the  signature  to  which  was, 
at  the  trial,  denied  by  the  defendant  to  be  his.  This  was  a 
surprise  on  the  plaintiff.  The  jury  foimd  for  the  defendant. 
The  witness  to  the  agreement  was  then  in  England,  and  through 
illness  unable  to  attend.  He  made  an  affidavit  to  ground  a 
motion  for  a  new  trial,  stating  that  the  defendant,  in  his  pre- 
sence, executed  the  agreement  on  the  day  of  its  date  -.—Hcld^ 
tluit  a  new  trial  should  be  granted.    Gbbbn  v,  Handcock 

[C.  P.  III.  M,  426 

8 Verdict  against  weight  of  evidence,]    A  verdict  should 

he  set  aside  on  unsatisfactory  eridence.  (/>w«.,  Whiteside. 
C.J.)    Dutch  v,  Powkb       -  -  -       a.  B.  I.  M,  88 

Evidence  of  usage  of  trade     -  -  -         I.  .V.  247 

See  EviDBNCB.    15. 
PEAOTICB—COMMOBT  LAW— ITOTICB  OF  TBIAL. 

1. Liberty   to  Defendant  to  proceed— sie^   processus— 

178  G,  O.]  Where  the  plaintiff  in  an  action  served  a  notice  to 
withdraw  the  action,  which  was  refused  by  the  defendant, 
and  notice  of  trial  was  withdrawn  by  the  pkintiff,  and  for  18 
months  no  steps  were  taken,  it  was  held  on  a  motion  by  the 
defendant   that  he  had  a  right  to  have  the  question  tried. 

PiCKBBINO  V,  DtTNNB     -  -  -     Q.  B.  I.  3f.  63 

2. Service  of,  when  cause  not  at  issue,]  Where  a  set- 
off has  beeii  pleaded  and  no  replication  has  been  filed,  a  notice 
of  trial  served  in  a  nullity.  On  motion  to  set  aside  a  notice  of 
trial,  and  abstract  of  issues,'  served  when  the  cause  was  not  at 
iMue  as  no  replication  liad  been  filed  to  a  plea  of  setoff,  the 
Court  refused  to  allow  the  notice  of  trial  to  stand,  and  a  repli- 
cation to  be  filed  nunc  pro  tunc.    Ennis  r.  Stbwart 

[O.  O.  VII.  160 

3. Setting  cuide.]    In  an  action  of  ejectment  on  the  title, 

notice  of  tyial  had  been  served  before  issue  was  joined ;  the  trial 
proceeded  on  consent,  the  question  now  argued  being  reserved 
for  the  full  Court :  the  Court  considered  the  irregularity  was 
waived  by  the  defendant  and  refused  the  motion.  Nicholson 
r.    Gn.uoAN  -  -  -  a.  B.  VII.  M.   218 

4. Setting  aside.]      Notice  of  trial  was  set  aside  when 

it  appeared  that  the  costs  which  were  ordered  to  be  paid  to 
the  defendant  of  an  abortive  previous  trial  had  not  been  paid. 
GOONAW  V.  Huo  -  -  -        a.  B.  VII.  M,  272 

5. Setting  aside  summons  to  settle  issues.]    A  summons 

to  settle  issues  was  set  aside  on  the  ground  that  the  Court 
was  not  satisfied  that  the  service  of  the  issues  and  notice  of  trial 
was  not  made  on  the  day  stated  by  the  plaintiff.  Bafty  v. 
DowiiNG  -  -  -        a.  B.  VII.  M,  328 

6 Setting  aside  side  bar  rule.]    The  pkintiff  had  given 

notice  of  trial  for  the  Consolidated  Sittings,  and  without 
withdrawing  it,  served  notice  of  trial  for  the  Jfisi  Prius  after 
sittings,  whereupon  the  defendant's  attorney  entered  a  side 
bar  rule  stajring  proceedings  till  the  costs  of  the  day  were 
paid.  The  Court  refused  to  set  aside  this  rule.  Rtan  v, 
LorFHorsB  -  -  -  C.  C.  VII.  M,  636 

7. Undertaking  to  accept  service.]     In  answer  to  an 

application  by  the  plaintiff's  solicitor  to  accept  service  of  a 
writ  of  summons  and  plaint,  the  defendant's  solicitor  wrote 
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AotB)-KOTIOI!  OF  TBlAlA^etmHnusd. 
on  the  27th  October :—"  Before  I  accept  service  I  think 
it  right  to  say  to  you  tliat  the  defendant's  residence  is  in 
the  County  of  L.,  and  not  in  the  County  of  S.  as  in  the 
copy."  On  the  31st  of  October  an  order  to  amend  the  writ 
was  obtained  and  telegraphed  to  the  defendant's  solicitor, 
who  wrote  on  the  2nd  November  admitting  service  as  of 
that  day.  The  defendant  pleaded  on  the  16th  November, 
and  notice  of  trial  was  served  on  the  same  day,  being  one 
day  late  for  a  trial  of  the  "ensuing  after-sittings.  The  Court 
made  an  order  that  the  notice  should  be  deemed  good  and 
sufficient  notice  of  trial  for  those  sittings.    Bbadt  v.   Whttb 

[a  B.  V.  188 
PBAOTICE— COMMOK    LAW— PABTICITLABS. 

1. Action    by    hotel-keeper.]    Particulars    were    ordered 

ill  an  action  by  an  hotel-keeper  for  various  goods  supplied. 
NiCHOLLS  r.  Fabbell  -  -  CO.  VII.  M.  608 

^» Action   by    underwriters.]    The    Court    granted    an 

order  for  jiarticulars  in  an  action  by  underwriters  against 
underwriters,  when  it  did  not  appear  that  there  was  any 
difficulty  in  supplying  them.    Bleasb  v.  Bbwlet 

[O.  O.  VII.  M.   658 

3. Acts  of  covin  and  fraud.]    A  motion  for  particulars 

of  acts  of  covin  and  fraud,  which  the  defendant  in  an  action 
for  breach  of  promise  of  marriage  pleaded  were  don.^  by 
the  plaintiff  to  induce  her  to  marry  him,  was  refused.  Cusack 
V.  8i£iTH  -  -  -  -  C.  P.  VII.  M.  246 

4. After  plea— Slander.]    Particulars  of  slander  were 

granted  after  plea,  pleaded  by  defendant,  the  phiintiff  not 
appearing  to  oppose.    Nolan  v.  Shba  Q.  B.  I.  if.   404 

6. Ejectment    for    breaches    of    covenant    against    sub* 

letting.]  The  Court  directed  the  plaintiff  to  give  particulars 
specifying  the  dates  of  alleged  sub-lettings,  in  an  action  of 
ejectment  for  breach  of  covenant  by  sub-letting.  Doxvilb  v. 
Cabe B.  VII.  M.  667 

6. Ejectment.]    In  an  action  of  ejectment  the  deecrii> 

tion  in  the  plaint  of  the  lands  was  taken  from  a  lease  made  in 
1698.  One  of  the  defendants,  alleging  that  she  could  not  make 
out  from  the  plaint  whether  the  plaintiff  claimed  any  or 
what  part  of  the  lands  in  her  i^ssession,  moved  that  the 
plaintiff  should  furnish  further  particulars.  The  plaintiff 
alleged  that  he  could  not  give  any  better  particulars  z—Held, 
that  the  motion  should  be  refused.    King  v.  Abmbtbono 

[C.  P.  II.  M.  244 

7. Indorsement.]    In  an  action  by  the  executors  of  a 

deceased  person  against  an  executor  de  son  tort,  the  summons 
and  plaint  contained  x^ragraphs  in  detinue  and  trover  for 
certain  goods,  and  no  particulars  were  indorsed.  The  Court 
gave  leave  to  indorse  them.    Rtan  r.  Rtan       E.  I.  M.  298 

8. Nuisance.]       A  motion   for  inrticulars   of   days   on 

which  the  plaintiff  had  suffered  from  the  alleged  nuisance 
(pestilential  vapours  from  chemical  works)  was  refused. 
Collins    v.    GouLDiNa  -  Q.  B.  VII.  3f.  230 

9. Seed  sold.]    A  motion  for  particulars  of  the  kinds  of 

seed  sold  and  the  persons  injured  by  the  sale  of  them,  was 
granted  in  an  action  for  damages  for  supplying  bad  seed. 
BuBKB    V.  Edgab.  -  -  CO.  VII.  M.    842 

10. Set-off — I^ot  part  of  record— Demurrer.]  The  par- 
ticulars indorsed  amounted  to  a  simi  less  than  that  claimed 
by  the  count  pleaded  to;  on  a  demurrer  to  the  plea: — Held, 
that  for  the  purpose  of  arguing  the  demurrer,  the  record  con- 
sisted of  the  iilaint,  the  plea,  and  the  demurrer  thereto ;  and 
that  the  inconsistency,  if  any,  between  the  plea  and  the  par- 
ticulars inrlorsed  thereon,  should  be  objected  to  by  motion. 
SioswoBTH  V.  Fabbel.  -  -  O.  P.  II.  If.  168 

11. Set-off.]     A  motion  for  Particulars  of  a  set-off  relied 

on    bv  the  defendant  was  granted.    M'Donnbll  r.   Wabd. 

[a.  B.  VII.  M.  814 

12. Slander.]      A  motion  on  notice  for  particulars  of 

ocpasions  on  which  the  slanderous  words  were  alleged  to  have 
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been  spoken  was  granted,  it  appearing  that  the  preliminaiy 
notice  requiring  particulars  had  been    duly  served,  and  there 
was  no  appearance  on  behalf  of  the  plaintiff.       Lawder  v. 
Ffbbnch  -  -  -  -  C.  P.  VII.  M.  206 

18. Slander J\     A  motion  for  particulars  of  the  occasions 

when  the  alleged  slanderous  words  were  spoken^was  granted. 
MOONBT  r.  COLOLOUGH     -  -  -     C.  P.  VII.  3f.  390 

Lawdkh  v.  M'Govbbn       -  -  -       B.  VII.  M.  490 

14. Slander.^  Where  in  an  action  for  slander  appli- 
cation was  made  for  particulars  as  to  when  the  words  were 
spoken,  and  the  plaintiff  replied,  "as  nearly  as  he  could 
specify  them"  "about"  certain  months : —JTcW,  on  a  motion 
for  particulars,  that  the  defendant  was  entitled  to  more 
specific  information.        Btrne   r.   Doyle. 

[a.    B.    I.    M,    6 

Quantum  Meruit        -  -  -  -  I.  -W.  349 

See  Frauds,  Statute  of.    3. 


-  SeduetoLon 

See  Seduction. 
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PBACTICB— COMMOK    LAW— PABTIBB. 

1. Adding  parties— Amending  pleadinga.l    In  an  action 

of  ejectment  the  Judge  in  Chamber  allowed  the  pleadings  and 
issues  to  be  amended  (without  prejudice  to  the  notice  of  trial 
served)  by  the  addition  of  the  names  of  mortgagees  as  co- 
plaintiffs : —He/d,  on  appeal,  that  the  mortgagees,  as  having 
an  interest,  though  puisne  to  the  original  plaintiff,  were 
properly  added  as  co-plaintiffs.    Pebrt  v.  Moore 

LO.  P.  VII.  M.  aoe 

2. Adding  defendants— Plea  in  ahatement.]   In  an  action 

for  goods  sold  and  delivered  the  defendant  liad  pleaded  and 
issues  had  been  served  by  the  plaintiff  and  returned.  The 
defendant  now  moved  to  have  two  others  joined  as  defendants. 
The  Court  under  the  special  circumstances  gave  leave  to  file 
a  plea  in  abatement,  if  the  plaintiff  refused  to  add  the  parties 
as  defendants,  but  did  not  consider  they  had  jurisdiction 
under  eecs.  84-90  of  the  Common  Law  Procedure  Act  to 
compel  the  plaintiff  to  add  defendants.  This  case  not  to  be 
cited  as  an  authority  that  parties  might  first  plead  in  bar, 
and  then  come  to  the  Court  for  leave  to  file  a  plea  in  abate- 
ment.   DoNEOAN  V.  Lyons       •  •  C.  P.  I.  Af.  262 

3. Husband  and  wife  eo-defendants — Pleading  Common 

Law— Particulars  indorsed.]  A  summons  and  plaint,  con- 
taining ordinary  indebitatus  paragraphs,  against  a  husband 
and  wife,  having  been  demurred  to  upon  the  ground,  amongst 
othera,  that  it  did  not  disclose  how  the  husband  was  liable 
jointly  with  his  wife,  her  interest  not  having  been  shown, 
the  Court  allowed  the  demurrer.  Semble^  particulars  endorsed 
on  a  summons  and  plaint  may  be  regarded  on  demurrer,  but  not 
an  account  furnished,  referred  to,  and  not  set  out  in  the  par- 
ticulars.   CuMKiNo  V.  Montgomery         •         C.  P.  VI.  29 

4. Motion    for    leave    to    take    defence.']     The    Court 

refused  a  motion  by  parties  not  served  for  leave  to  take 
defence,  where  it  appeared  tliat  the  portion  for  which  it  was 
sought  to  take  defence  was  included  in  the  "  instrument 
sought  to  be  evicted  "  under  sec.  199  of  the  C.  L.  P.  Act,  1853. 
MuNSTER  Bank  r.  Monsell  -  C.  P.  VII.  M.  608 

6. Motion  for  leave  to  suggest  on  record  names  of  new 

trustees.]  A  motion  for  leave  to  suggest  on  the  record  the 
names  of  new  trustees  was  granted  as  of  course.  Jones  v. 
Meredith    -  -  -  -  -CO.  VII.  M.  366 

Mark  r.  Hewson       -  -  -CO.  VII.  M,  420 

6. Motion  for  leave  to  suggest  death  and  to  proceed.] 

The  plaintiff  in  an  action  of  ejectment  was  by  an  award  of  an 
arbitrator  held  to  hare  no  title  to  the  relief  prayed  for ;  and 
the  defendant  subsequently  obtained  leave  to  suggest  the 
death  of  the  original  defendant,  and  to  proceed.  Heoarty 
V.  Hbgarty  -  -        C.  P.  VII.  M.  BOB 
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7. Motion  for  leave  to  defend.]    A  motion  for  leave  to 

defend  by  a  party  in  possession  but  not  served,  was  granted. 
OTarrell  v.  Louohlen  -  -  a.  B.  VII.  M,  802 

8. Motion  for  leave  to  suggest  death  of  Defendant.]    A 

motion  for  leave  to  enter  a  suggestion  of  the  death  of  the 
defendant  was  granted.    Kavanaoh  r.  Boyle 

[C.  C.  VTI.  M.  600 

9. Motion  to  take  writ  off  ^/e.]    A  motion  for  leave  to 

take  a  writ  off  the  file  when  the  i^aintiff  was  a  minor,  and 
the  consent  of  the  next  friend  had  not  been  obtained,  was 
granted  ex  parte.    Sibb.\ld  r.  Inosrs      C.  P.  VII.  M.  181 

lO. Residence — Plcuie  of  business — Writ.]    The  business 

address  of  a  plaintiff  is  his  proper  address  on  the  writ. 
Wright  v.    Brown         -  -         C.  C.  I.  Jf.  102 

11. Satisfaction    piece   after  death   of  Plainti/F.]      A 

motion  for  leave  to  suggest  the  death  of  the  plaintiff,  and 
the  appointment  of  his  successor,  in  order  to  satisfy  a  judgment, 
when  the  plaintiff  had  died  before  the  satisfaction  piece  had 
been  signed  and  entered,  was  granted.    Murray  r.  Craig 

[a  B.  VII.  M.  177 

12. Striking  out  Defendant.]    In  an  action  of  contract 

it  appeared  that  one  of  the  defendants  was  a  minor,  and  hii» 
name  was  directed  to  be  struck  out    Qreer  v.  Tatton 

[B.  VII.  M.  409 

13. Striking  out  the  name  of  one  of  the  Plainti^s.]    A 

motion  to  strike  out  the  name  of  one  of  the  plaintiffs  w^ho  bad 
died  after  interlocutory  judgment  had  been  marked,  and  for 
liberty  to  file  a  suggestion  of  the  death,  was  granted.     Bell  r. 

Harman  -      c.  p.  VII.  M.  aeo 

14. Striking  out  Defendant.]    A  motion  to  strike  out  a 

defendant    who  had  died,  was  granted  rx  parte.    Aluancs 

AND  CONSUHER*B  Ga8  Co.  V.  MiLLXR       -       0.  0.  VII.  M.  378 

VTI.   148 


Adding  plaintiffs 
See  Ejectment  on  the  Title. 


PBACTICB— COMMOK  LAW— PATMBHT  OUT  OF 
COITBT. 

1. AMdavit.]    The  Court  refused  to  allow  applicants  to 

draw  money  out  of  Court  without  an  affidavit,  even  though  the 
sum  was  only  10  guineas,  and  the  amount  which  each  was 
entitled  to  only  30s.    Mossop  r.  Glorney 

[C.  O.  VII.  M.  478 

2. Lodged  as  security  for  costs  and  bail  in  error.]    A 

motion  by  the  plaintiff  for  leave  to  draw  out  of  Court  money 
lodged  as  security  for  costs  and  aa  bail  in  error,  was  granted. 
D0UOLA8  r.  Barrett    -  -  -    a.  B.  VII.  Jf.  460 

3. Money  lodged  by  Defendant  with  a  view  to  new  trial 

motiony  which  was  granted.]  At  the  hearing  of  an  action,  the 
plaintiff  recovered  judgment,  and  the  defendant  obtained  a 
respite  of  execution,  with  a  view  to  moving  for  a  new  trial  by 
lodging  a  sum  of  money  in  Court.  A  new  trial  being  ordered, 
the  defendant  obtained  leave  to  draw  the  money  out  Cos- 
grave  r.  Trade  Auxiliary  Co.  C.  C.  VIII.  M.  221 

4. Motion  that  money  deposited  in  lieu  of  bail  be  paid 

to  plaintiff.]  Money  deposited  in  lieu  of  bail  and  for  costs,  was 
ordered  to  Ue  paid  to  the  plaintiff  in  respect  of  his  claim. 
Thompson  v.  Holden    -  -  -    C.  P.  VII.  M.  447 

6. Motion   to  substitute  receipt   in   full   for   receipt  in 

part.]  The  plaintiff  had  drawn  out  of  Court,  in  part  disdiaige 
of  his  claim,  a  sum  of  money  lodged  by  the  defendant,  and  had 
given  a  receipt  for  it.  A  motion  to  substitute  a  receipt  in  full 
for  this  receipt,  was  granted,  the  pkintiff  to  pay  all  cfkiU 
incurred  by  reason  of  the  substitution.    Anon. 

[B.  VII.  M.  868 

6. Payment  by  Master— Power  of  eUtomey— Dissolution 

of  partnership.]  Where  a  defendant,  in  an  action,  lodged 
money  in  Court,  and  a  power  of  attorney  vr^a  forwarded  to  a 
firm  who  acted  as  shipping  agents  for  the  plaintiff,  who  was  a 
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mariner,  to  draw  the  money  out,  the  partnership  was  after- 
wards dissolved,  and  a  member  of  the  late  firm  came  to  tlie 
office  of  the  Court,  accompanied  by  the  attorney  for  the  plain- 
tiff, and  drew  out  the  money,  giving?  a  receipt,  signed  in  his 
own  name,  and  his  signature  was  identified  by  the  attorney 
for  the  phiintiff,  and  the  money  was  paid  over  to  him  by  the 
Master  of  the  Court.  A  motion  to  make  the  Master  pay  to 
the  plaintiff  the  money  so  paid  over,  was  refused.    Siebold  v. 

CONOLLT C.  P.  VII.  198 

7. Wife  of  plainti/f.]    The  plaintiff,  who  was  entitled 

to  draw  out  of  Court  money  lodged  as  security  for  costs, 
was  out  of  the  country;  the  Court  directed  it  to  be  paid  to 
his  wife  and  agent.    O'Bbibx  v.  Casey    -    B.  VII.  M.  489 

PBACTICB^COMMOK    LAW— PLEADHTG. 

1. Additional  plea  after  previous  trial — Terms — Costs."} 

The  defendant  to  an  action  of  tresx)a8s  pleaded  a  traverse  of 
the  committing  o^  the  acts,  and  pleas  of  prescription.  At  the 
trial  the  jury  were  discharged  without  agreeing  to  a  verdict. 
Tlie  defendant  moved  for  leave  to  amend  the  record  by  add- 
ing a  traverse  to  the  property  by  the  plaintiff: — Beld,  that 
he,  if  he  elected  to  amend,  must  pay  the  costs  of  the  former 
triaL     Mitchell   v.    Roobbs  -  B.    III.    M.    136 

2. Ambiguity— Party-icall.']    The   summons   and    plaint 

averred  tliafc  the  defendant  wrongfully  pulled  down  large 
portions  of  a  party-wall,  which  separated  the  adjoining  houses 
of  the  plaintiffs  and  the  defendant,  and  so  weakened  the 
party- wall  tliat  plaintiffs'  house  was  injured  -.—Held,  em- 
barrassing, as  it  was  not  shown  whether  the  party-wall  was 
held  in  common  or  in  equal  moities,  jior  in  what  right  tlie 
plaintiffs  oompkined  of  the  injury  occasioned  by  pulling 
doTina  iwrtions  of  it.  Per  Monahan,  C.J.  :  It  is  always  more 
convenient  that  a  phiintiff  should  select  and  state  his  causes 
of  action  fully,  even  though  it  lead  to  increasing  the  number 
of  counts,  rather  than  that  a  defendant  should  have  to  mul- 
tiply his  defences  or  plead  specially  to  a  more  limited  num- 
ber of  counts.    iNtiBAM  r.  Mooney  -        C.  P.  V.  120 

8. Atnbiffuous  eount.]    An  ambiguous  count  was  ordered 

to  be  amended  or  struck  outs    Bell  r.  Hbndebson 

[B.  VII.  M.  287 

4. Amendment.]    After  defence  filed,  leave  was  given  to 

add  a  count  to  the  plaint,  and  to  increase  the  sum  claimed. 
Cloban  v.    Cooan  -  -  -        C.  P.  II.  M,  212 

6. Constabulary— Venue.]    A  defence  that  certain  acts 

were  done  in  pursuance  of  the  powers  of  the  constabulary, 
and  that  the  action  should  be  tried  in  the  venue  where  the 
acts  were  done,  was  demurred  to:— B eld,  that  the  demurrer 
Hhould  be  allowed,  as  (1)  the  venue  of  the  Common  Law  Pro- 
cedure Act  is  transitory,  and  (2)  a  search  warrant  should  be 
iriven  to  the  constable  who  made  the  information  under  1  &  2 
VTm.  I\^,  c.  55,  s.  17.    Matthew  r.  Tftb 

[B.  C.  I.  M.  646 

6. Defence  in  words  of  general  issue.]    To  a  plaint  that 

the  defendant  promised  to  pAy  to  the  plaintiff,  etc..  the  de- 
fendant pleaded  that  he  "  did  not  promise  as  alleged  " :— fff/f/, 
that  the  defence  should  be  amended.    M'Gloin  r.  Bell 

[C.  P.  I.  M.  794 

7. Defence  neither  justifying  nor  denying  the  acts  com- 
plained of.]  A  motion  to  set  aside  a  defence  which  neither 
justified  nor  denied  the  acts  complained  of,  was  refused.  Atkin- 
son r.  Mills  -  -  ■  O.  C.  VII.  M.  378 

8. Defendant  '^  did  not  promise.'"]    The  summons  and 

pUint  averred  that  the  defendant  "promised  the  pkintiffs 
that  he  would,  during  his  tenancy,  preserve,  uphold,  and  keep 
in  repair  the  demised  premises."  Defence,  "that  the  defen- 
dant did  not  promise  as  alleged ": —JSTeW,  a  good  defence. 
Lamb  v.  O'Gobman  -  a.  B.  VI.  28 

9. Duplicity.]    In  an  action  for  maliciously  and  without 

reasonable  and  probable  cause  obtaining  a  judge's  special 
order  to  hold  the  plaintiff  to  bail  in  action  by  falsely  repre- 


PBACTIOB-GOMMON    IiA^W   (Before  the   Judicature 
Aots)  -FIjEADINa--eofiHnittf(/. 

senting  tliat  he  was  about  to  leave  Ireland,  and  obtaining  a 
writ  of  capias  (under  which  he  was  arrested,  but  discharged 
by  the  Court  with  costs  against  the  defendants)  the  defendants 
admitted  that  they  brought  the  action  and  procured  the  order, 
but  denied  that  they  did  so  maliciously  and  without  reasonable 
and  probable  cause,  and  averred  that  the  said  affidavit  was  not 
false  nor  did  it  contain  any  false  representations  as  alleged. 
The  Court  refused  to  set  aside  the  plea  for  duplicity.  Seymoub 
r.  Bbooks  -  -  -  C.  P.  I.  If.  192 

10. — '^EmbarrcLssing.]  In  a  summons  and  plaint  for  slander 
of  the  plaintiff  in  relation  to  his  business  as  land  agent,  cess 
collector,  and  otherwise,  the  Court  {diss.  Fitzgerald,  J.)  ordered 
the  words  '*  and  otherwise  "  to  be  struck  out  as  embarrassing. 
Rutledoe  f.  Blake     -  -  -  Q.  B.  I.  if.  849 

U. Embarrassing — Duplicity.]   A  motion  was  made  to  set 

aside  a  defence  as  embarrassing  and  traversing  more  than  one 
material  fact,  and  .asking  double.  The  second  count  of  the 
summons  and  plaint  complained  that  the  defendant  employed 
F.  to  drive  a  waggtm,  and  tliat  F.  drove  it  negligently  and 
inflicted  injuries  upon  the  plaintiff's  husband  causing  his 
death.  To  tliis  count  the  defendant  pleaded  that  he  did  not 
do  or  commit  the  several  acts.  The  Court  was  of  opinion  that 
this  plea  might  prove  embarrassing  at  the  trial,  as  it  might 
put  the  plaintiff  upon  proof  that  F.  was  a  servant  of  the  de- 
fendant, but  they  allowed  the  defendant  to  amend  iQr  travers- 
ing negligence.    Smith  v.  M'Cobhace    -    O.  P.  X.  3f.  209 

12. Embarrassing — Uncertainty.]  In  an  option  to  re- 
cover damages  for  the  non-fulfilment  of  a  ooQtraot  to  sell 
certain  premises  the  defendant  pleaded  tliat  he  held  them  under 
a  lease  which  contained  a  clause  against  alienation,  of  which 
both  parties  to  the  action  were  aware,  and  thai  the  plaintiff 
purchased  "subject  to  the  contingency"  thattfre  landlord 
would  refuse  to  consent  to  the  sale;  the  Court  qpt  aside  the 
defence  as  embarrassing.    Cbaio  r.  Bbattie 

[a*  J^,  I.  M.  209 

13. Embarrassing  summons  and  plaint— Uncertainty — 

Pleading  evidence.]  The  summons  and  plaint  alleged :  1st,  that 
the  defendant,  without  reasonable  cause,  and '  well  knowing 
that  plaintiff  resided  in  Ireland  and  not  in  Bngland,  procured 
him  to  be  adjudicated  a  bankrupt  in  England ;  that  plaintiff 
apnealed,  and  that  thereupon  the  adjudication  was  annulled; 
2nd,  that  the  defendant,  knowing  that  plar^tiff  was  not  within 
the  jurisdiction  of  the  London  Bankruptcy  Court,  without 
probable  cause  made  divers  affidavii<«.  took  divers  proceedings, 
and  obtained  divers  orders,  and  filed  a  petition  in  said  Court, 
for  th**  purpose  of  inducing  the  Court  to  believe  that  plaintiff 
was  within  its  jurisdiction,  and  to  oljiain  an  adjudication  in 
h'^iiVruiitcv  against  him ;  that  he  was  adiudicated  bankrupt, 
and  that  the  adjudication  was  afterwards  duly  annulled.  On 
motion  to  set  aside  these  couuid  as' embarrassing,  the  Court 
ordered  same  to  be  amended  bv  expunging  the  averments  of 
defendant's  knowledge  of  plaintiff's  residence,  and  of  his  being 
outside  the  said  jurisdiction,  ag  also  that  of  defendant's  pur- 
pose to  induce  a  contrary  belief,  but  refused  to  direct  a  more 
specific  allegation  respecting  the  orders,  etc.,  in  the  said  Court 
referred  to.      O'LooHLEN  v.  Habbis         -  C.  P.  VI.  28 

14. Embarrassing  sumfnons  and  plaint — Setting  aside — 

Writ  not  filed—C.  L.  P.  Act,  1853,  ss.  37,  83.]  An  annlication 
to  set  aside  a  summons  and  plaint  before  the  writ  is  filed  is  not 
premature.  A  count  alleging  that  the  plaintiff  was  a  conacre 
tenant  to  the  defendant,  and  that  the  defendant  undertook  to 
protect  the  plaintiff's  crop  during  the  tenancy,  yet  that  the 
defendant,  not  regarding  his  duty  in  that  behalf,  broke  and 
entered  the  plaintiff's  land,  and  destroyed  the  crop  by  allowing 
cattle  to  trespass  on  same,  contrary  to  his  diiiF  a^i^  agreement, 
will  be  set  aside  as  embarrassing.    Bolqii^  v.  Weight 

[  0.  P.  IX.  180 

16. Embarrassing  summons  and  plaint— €hods   **  sup- 
plied.*"]   A  summons  and  plaint  which  allefled  thftt  the  defend- 
ant  was  indebted  to  the  plaintiff  for  goods  "  nippUed,"  was  held  1  r> 
good  ors  demurrer.      Cole  r.  Joy   igitized  bp.  X.  M.  364  IV- 
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10. EmbarrcLtiing  plea — Action  against  steward  of  race- 

course.]  Action  against  the  steward  of  a  raoeoourse  for  erro- 
neously pointing  out  the  course  to  the  rider  of  the  pkintiff's 
horse,  causing  the  horse  to  be  disqualified.  Defence :  that  it 
was  not  by  the  defendant's  negligence,  but  that  the  plaintiff 
was  otherwise  disqualified  and  disentitled  to  the  stakes.  The 
defence  was  ordered  to  be  amended.    Manskbgh  v.  Coppingbr 

[a.  B.  IV.  M.  180 

17. Embarrassing  plea — Action  on  policy  of  assurance,] 

In  1832|  a  life  policy  was  effected  with  the  European  Life 
Assurance  and  Annuity  Co.,  which  assigned  all  its  business,  &c., 
to  The  People's  Provident  Assurance  Society,  the  name  of  which 
w.\s  afterwards  changed  by  statute,  into  the  European  Assu- 
rance Society.  In  an  action  on  the  policy  the  defendant  was 
described  on  the  plaint  as  a  director  of  the  European  Life  Assu- 
rance and  Annuity  Co.  Service  on  the  defendant  was  substituted 
at  the  London  office  of  the  company ;  but  cause  was  not  shown 
against  the  order,  nor  was  the  plaintiff  informed  of  the  misde- 
soription.  The  defence  stated  the  changes  which  had  been  made 
in  the  name  of  the  company,  and  averred  that  the  defendant 
"  was  not  at  the  time  of  the  commencement  of  the  action,  nor 
has  he  since  been,  nor  is  he  now,  a  director  of  the  European 
Life  Assurance  Company."  On  motion  : — Held,  that  this  was 
an  evasive  and  embarrassing  defence,  which  should  be  set  aside 
with  costs.    CoDD  V.  Smith       -  •        Q.  B.  II.  M,  211 

18. Embarrassing  plea — Bill  of  exchange — Stock  broking 

— Wager — 8  &  9  Ftc,  e,  109.]  A  defence  to  an  action  on  a  bill 
of  exdiange  where  the  defence  stated  that  there  was  no  con- 
sideration, inasmuch  as  the  amoimt  sued  for  was  in  respect  of 
differences  on  certain  stock  exchange  transactions,  and  con- 
tained neither  expressly  nor  impliedly  an  averment  that  the 
differences  were  not  paid,  was  set  aside  as  embarrassing. 
MuBPHT  r.  Mabtin       -  -  -  -         E.  XI.  47 

19. Embarrassing    pleor— Defence    confessing    part    of 

cause  of  cutiim  and  not  bringing  in  monei/,]  A  motion  to  set 
aside  a  defence  as  embarrassing  as  the  defence,  while  purporting 
to  be  a  confession  and  avoidance  of  the  action,  only  confessed 
and  avoided  a'portion  thereof,  and  neither  traversed  action  on  a 
promissory  note,  nor  confessed,  nor  avoided  the  residue : — Held, 
that  the  motion  "Should  be  refused.    Douoan  v.  Cowdkn 

[C.  P.  IV.  M,  336 

80. Embarrassing  plea — Contributory  negligence — Am- 
biguity.'] In  an  action  against  the  defendant  for  having,  by 
negligently  driving,  killed  a  dog,  the  property  of  the  plaintiff, 
the  defendant  pleaded  a  defence  of  contributory  negligence, 
containing  an  averment  that,  by  his  negligence  in  the  control 
and  care  of  the  dog,  the  plaintiff  had  directly  contributed  to 
the  '' misfortune"  alleged.  On  a  motion  that  the  plea  should 
bo  set  aside  as  embarrassing: — Held,  that  the  term  "mis- 
fortune "  was  not  ambiguous,  and  that  the  plea  was  not  embar- 
rassing.    Weston  y.   Hunt  (VIII.   115)  discussed.    Smith   v. 

M*AXTLET C.  P.  IX.  6 

21. Embarrassing  pica — Confessing   part  of  cause   of 

action  without  bringing  in  money.]  A  motion  was  made  to  set 
aside  a  plea,  as  embarrassing,  which  confessed  part  of  the  cause 
of  action,  and  did  not  aver  the  bringing  into  Court  of  the 
money : — Held,  that  it  should  be  refused.    Rutledoe  v.  Dayib 

[C.  P.  IV.  M.  336 

22. Embarrassing  plea^-Confession  of  part  of  claim 

without  payment  into  Court.]  In  an  action  for  three  half- 
yearly  gales  of  rent,  the  defence  confessed  the  cause  of  action 
and  admitted  the  plaintiff's  olainl  as  to  the  amount  of  one  gale, 
but  did  not  bring  the  money  into  Court.  As  to  the  two  other 
gales,  he  pleaded  an  assignment  of  the  premises  before  any  part 
of  the  money  became  due.  On  a  motion  to  set  aside  the  defence 
as  embarrassing  and  irregular : — Held,  that  the  motion  should 
be  refused.    Tudob  r.  FxrBLOXO       -  Q.  B.  II.  M.  299 

23. Embarrassing   plea — Pleading    duty   in   action   of 

contra^.]  A  defence  to  an  action  of  contract  averred  that  it 
was  the  duty  of  the  plaintiff  to  provide  certain  ehiia,  the  non- 
provision  of  which  caused  the  damages  which  was  complained  of. 
An  application  to  set  aside  the  defence  as  embarrassing  was 
refused.     Malcomson  v.  Biddeb       •       Q.  B.  VII.  M.  313 
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^*« Embarrassing  plea^Motion  to  set  aside— Flooding 

lands.]  A  defence  to  an  action  for  flooding  land  averred, 
amongit  other  things,  that  the  injuries  complained  of  resulted, 
not  from  fresh  water,  but  from  the  sea :— JTe/c?,  that  this  was 
unnecessary  and  therefore  should  be  omitted.  Bubke  *. 
BUBKE  -  -  -  -CO.  VII,  M.  343 

^^' Embarrassing  plea— Duplicity— Action  of  covenant 

—Traverse  of  making  of  covenant.]  To  an  action  for  breach  of 
covenant  to  pay  a  sum  of  money,  it  is  an  embarrassing  plea  "  that 
the  defendant  did  not  make  the  covenant  as  alleged."  Cox- 
NELL  V.  Dillon         -        .         -        .         c.  C.  VIII.  115 

*® Embarrassing  pleor— Setting    aside— Hent.]    A  de- 

fence,  where  it  did  not  appear  how  the  rent  referred  to  had 
been  paid,  or  how  it  was  not  in  arrear,  was  set  aside  as  em- 
barrassing and  frivolous.    Hamilton  r.  DrFFX 

[a  B.  VII.  M.  479 

^*^* Embarrassing  plca—Bailway  company — Injury  to 

passengers— Contract  and  tort.]  Action  for  negligence  bv 
railway  carrier  :—fl^e/</,  that  a  statement  for  a  contract  to 
carry  safely  and  securely  was  something  more  than  a  matter 
of  inducement  and  was  embarrassing  in  a  count  in  tort. 
Sheppabd  v.  Gbbat  a  and  W.  Railway  Co.    -    C.  C.  V.62 

*®' ; Embarrassing  plea — Principal  othI  surety— Iteprc- 

sentations  as  to  course  of  business— Equitable  plea,]  Action 
against  a  surety  on  a  bond  conditioned  to  secure  the  due 
performance  of  his  duty  by  a  clerk.  The  defendant  pleaded 
on  equitable  grounds  a  defence  which  might  be  a  defence^ 
that  he  was  induced  by  fa^se  representations  to  execute  the  bond ; 
or  that  the  representations  amounted  to  a  colUttenil  condition, 
modifying  the  bond;  or  that  the  defendant  executed  it  aa 
surety  for  one  in  a  course  of  emplojrment  which  was  after- 
ward dianged;  and  the  risk  increased:— fl^r/d,  that  the 
defence  should  be  set  a^ide  as  embarrassing.  Stewabt  r. 
Robinson  -  -  .  .  q.  B.  III.  M.  22 

*®' Embarrassing  plea—Trcspass—Conrersion.]    Trc-s- 

paFs:— plea— that  the  defendant  did  not  commit  all  or  any 
of  the  trespasses  alleged.  Conversion :— plea^that  the  defen- 
dant did  not  convert  the  property  of  the  plaintiff  to  his  own 
use  as  aUeged  :—Hcld.  that  both  pleas  should  be  set  aside 
as  embarrassmg.     Stevenson  v,  Lawlob     -     S.  II.  if.  137 

®^ Embarrassing  — **  Black    list.'"]      A    count    in    a 

summons  and  pkint  for  libel  averring  that  judgment  had 
been  marked  against  the  plaintiff  whereby  special  damage 
was  obtained,  was  held  to  be  one  for  false  r^preeentotion 
and  not  embarrassing.  A  count  averring  a  false  publication 
by  printing  matter  complained  of  in  the  Black  List  (setting 
out  the  matter  seriatim),  and  special  damage  was  held  to  be 
one  for  false  representation  and  not  embarrassing.  A  count 
averring  that  defendant  had  sent  out  the  Black  List  containing 
he  matters  complained  of  was  held  to  be  embarrassing. 
Jones  r.  M'Govekn         -         -         -         Q.  B.  I.  Jf.  26 

31» Embarrassing    summons   and   plaint  —  Duplicity  — 

Mixing  tort  and  contract— Two  causes  of  action  in  one  count] 
A  count  in  a  summons  and  plaint  averred  that  the  defendant 
was  tenant  to  the  plaintiff  on  the  terms  that  the  defendant 
should  keep  the  premises  in  tenantable  order  and  repair  and 
whitewash  them  once  a  year,  yet  the  defendant  did  not 
keep  them  in  tenantable  order  and  repair  or  whitewash  them 
once  a  year,  and  did  allow  gates  and  walls  on  the  premises 
to  be  removed : — Held,  double  and  embarrassing,  as  including 
two  distinct  causes  of  action.    Kibwan  r.  Ltdon 

[C.  C.  X.  66 

32. Extension  of  time  for  pleading.]    "  A  week's  further 

time  to  plead  "  in  an  order  extending  the  time  for  pleading, 
means  a  week  in  addition  to  whatever  part  of  the  regular  time 
for  pleading  remains  unexpired  at  the  date  of  the  order. 
Bbadt  v.  Pickbbino       -  -  -       C.  P.  II.  If.  196 

33. False  imprisonment  and  malicious  prosecution.]    A 

very  long  pleading  in  an  notion  for  false  imprisonment  and 
malicious  jirosecution   which  stated  particularly  the  droum- 
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Btaiices  under  vrhich  tbe  alleged  acts  took  place,  was  held  to  be 
not  prolix  or  embarrassing.    Callaohan  v.  O'Sullivan 

[C.  P.  I.  3f.  713 

34. Filitiff  retraxit  after  service  of  notice  of  triaLI    A 

retraxit  cannot  be  filed  after  notice  of  trial  served,  nor  can  it 
be  filed  without  leave  of  the  Court.    Bergin  v.  Whitb 

[Q.  B.  IV.  M.  509 

36. 1  O  U  —Parol   agreement.']    To    a   plaint  that  the 

defendant  was  indebted  to  the  plaintiff  in  a  sum,  &c.,  for 
money  jiayable  by  the  defendant  to  the  phiintiff  for  money 
due  for  an  I O  U  the  defendant  pleaded  on  equitable  grounds, 
stating  that  the  money  was  not  to  be  recoverable  for  18 
months  on  the  fulfilment  of  certain  conditions  by  the  defen- 
dant (which  were  fulfilled)  and  that  the  18  montlis  had  not 
expired.  To  this  defence  the  plaintiff  demurred.  Heldy  tliat 
the  plea  was  bad  and  that  the  plaint  also  was  bad,  but  not 
on  a  general  demurrer,  and  as  the  defendant  had  pleaded  over 
instead  of  moving  to  set  aside  the  plaint,  the  plaintiff  was 
entitled  to  succeed  on  the  demurrer.    Hill  r.  Balfb 

[E.  I.  M.  166 

36. Leave  to  reply — Notice.]    "Where  a  replication  would 

raif;e  serious  questions,  leave  to  reply  should  be  on  notice. 
M*SwKBNY  V,  Ahebn         -  -  -        C.  p.  I.  M,  676 

37. Liberty   to  withdraw  defences — Delay — Costs.]    On 

a  motion  for  liberty  to  withdraw  defences,  which  was  not  to 
be  moved  if  a  consent  to  that  effect  was  signed  by  the  plaintiff 
(wliicli  he  refused  to  do),  the  Court  granted  the  motion, 
giving  the  plaintiff  her  costs.    Riordan  r.  Leader 

[C.  C.  I.  M.  119 

38. Motion  for  leave  to  plead  double  matter— Assault 

attd  imprisonment.]  A  motion  for  leave  for  the  defendant 
to  plead  double  matter,  in  an  action  against  a  stipendiary 
magistrate  for  assault  and  imprisonment,  was  granted.  Rea 
V.  Ormb  -  -  -  C.  C.  VII.  M,  626 

39. Motion  for  leave   to  reply  and  new   assign.]     A 

motion  for  leave  to  reply  and  new  assign  was  granted,  with 
liberty  to  the  defendant  to  plead  to  such  new  assignment; 
the  plaintiff  to  amend  the  record,  and  jiay  the  costs  of  the 
motion.    Brew  v.  Harbx  -  C  C.  VII.  M.  379 

40. Motion  for  leave  to  reply.]    The  plaintiff  appliejil 

for  leave  to  reply,  but  the  Court  refused  it,  giving  him, 
however,  leave  to  amend  the  summons  and  plaint.  M^Cabe 
V,  Norfolk  Farmers'  Live  Stock  Ixsurancb  Co. 

[C.  P.  VII.  M.  642 

41. Motion  for  leave   to   plead  several   defences.]     A 

motion  for  leave  to  plead  several  defences  to  an  action  for 
trespass  on  the  seashore  and  carrying  away  seaweed  was 
granted,  the  defences  being  traverses  of  the  acts  and  the 
plaintiff's  property,  and  pleas  of  prescriptive  right  and  right 
by  grant.    M 'Do WELL  v.  Cotle;  McDowell  v.  Oaks 

[C.  C.  VII.  M.  342 

42. Motion  for  liberty  to  plead  puis  darrein  continuance.] 

The  Court  granted  a  motion  for  liberty  to  the  defendant 
to  plead,  by  way  of  defence,  puis  darrein  continuance,  a 
reference  by  the  plaintiff  and  defendant  of  the  matters  in 
dispute  to  arbitration,  and  the  fact  that  an  award  had  been 
made  thereon.    Magee  v.  M'Slane    -    C.  C.  VII.  M.  408 

43. Motion  to  plead  replications — Notice.]    A  motion 

to  plead,  several  replications  must  be  on  notice;  and  where  it 
is  sought  to  reply  new  matter,  the  motion  must  be  grounded  on 
an  affidavit.    Benjamin  r.  Satjlez     -  -    C.  P.  VI.  67 

44. Motion  for  leave  to  withdraw  plea.]    A  motion  for 

leave  to  withdraw  a  plea,  traversing  the  plaintiff's  property  in 
a  horse,  wrongfully  converted,  to  the  defendant's  use,  and  to 
lodge  a  sum  of  money  for  the  wrongful  conversion,  was  granted. 
Oallan  V,  Thompson    -         -         -    C.  P.  Vll.  M.  218 
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46. Motion  to  settle  issues.]    An  action  was  brought  for 

breach  of  contract  in  the  non-delivery  of  oysters,  and  the 
delivery  of  inferior  ones.  A  motion  to  settle  issues  was 
resisted,  on  the  ground  that,  although  a  set-off  had  been 
pleaded,  no  replication  was  filed:— fl^eW,  that  a  replication 
should  be  filed.    SouTri-EAST  Otster  Co.  v.  Gibbons 

[B.  VII.  M.  814 

*®' Motion  to  compel  Defendant  to  plead  and  take  short 

notice  of  trial.]  A  motion  to  compel  the  defendant  to  plead 
and  take  short  notice  of  trial,  was  refused  when  there  had  been 
delay  in  making  absolute  the  conditional  order  for  substitution 
of  service.    Lancashire  v.  Bedford     C.  P.  VII.  M.  480 

^'^' Motion  to  compel  Defendants  to  file  defence  pursuant 

to  attorney's  undertaking.]  A  motion  to  compel  the  defendants 
to  file  a  defence,  pursuant  to  the  undertaking  of  their  attorney, 
was  granted.    Stephens  r.  Muspratt    a.  B.  VII.  M.  668 

*®* :^'^^  assignment— Breach  of  promise  of  marriage.] 

In  an  action  for  breach  of  promise  of  marriage,  the  first  count 
of  the  plaint  alleged  the  promise  to  marry  within  a  reasonable 
tmie,  which  had  ehipsed,  and  the  second,  on  a  day  certain, 
which  had  elapsed.  To  the  second  of  these  counts  three 
defences  had  been  filed— first,  a  traverse  of  the  agreement; 
secondly,  a  recision  of  the  agreement ;  and,  thirdly,  a  plea  of 
the  Statute  of  Limitations.  The  pkintiff  moved  for  leave  to 
file  a  new  assignment  to  the  third  of  the  defences,  "  That  the 
phiintiff  sued,  not  for  the  cause  of  action  therein  admitted, 
but  for  and  in  respect  of  an  agreement  between  pUintiff  and 
defendant  to  marry  one  another  upon  a  day  within  six  years, 
which  liad  now  elapsed;  and  he  sought  to  traverse  and  take 
issue  upon  tliat  third  defence."  The  motion  was  granted. 
Cannon  v.  Phillips       -  .  -CO.  VII.  M.  176 

*®' ^'^^  assignment— Breach  of  promise  of  marriage.] 

Leave  to  new  assign  was  granted  in  an  action  for  damages 
for  breach  of  promise  of  marriage,  in  which  correspondence 
had  been  produced  in  Court  showing  a  recision  of  the  pro- 
mise, upon  the  terms  of  the  plaintiff  stating  in  writing  that 
the  promise  had  been  made  since  the  letters  were  written. 
Sheeht  v.  OTiEART  -  -  -  C.  P.  VII.  M.  829 

60 .» New  assignment— Beplicationr-Taking  issue— Prac- 
tice.] Where  the  phiintiff  asked  leave  to  new  assign,  he  was 
allowed  to  do  so  by  way  of  replication  and  taking  issue. 
Tracy    r.    Ceuicb  -  -  -  E.    I.    Jtf.    648 

61. New  assignment— Bight  to  take  seaweed.]    After  a 

new  trial  in  an  action,  which  involved  the  right  to  take  sea- 
weed, had  been  granted,  the  plaintiff  was  given  liberty  to 
new  assign  that  the  trespasses  were  committed  beyond  a 
certain  right  of  way  churned  by  the  defendant;  and  subse- 
quently the  defendant  obtained  leave  to  plead  to  the  new 
assignment.    Brew  r.  Haren  (Harvey) 

[B.  VII.  M.  330;   C.   C.  VII.  M.  342 

62. New  assignment— Trespass— Justice  of  the  Peace.] 

In  an  action  for  trespass  by  K.,  agamst  T.  and  M.,  the 
summons  and  plaint  stated  that  the  defendants  assaulted 
and  beat  the  plaintiff,  and  gave  her  into  custody  and  caused 
her  to  be  imprisoned  T.  pleaded  a  denial  of  the  acts,  and 
further  that  the  alleged  trespass  was  committed  by  him  as  a 
Justice  of  the  Peace,  and  took  place  more  than  six  months 
before  the  commencement  of  the  action.  M.  pleaded  a  tra- 
verse of  the  acts.  The  issues  were — (1)  Had  the  defendant  com- 
mitted the  trespass  ?  (2)  Was  the  trespass  by  T.  in  execution 
of  his  office  as  Justice  of  the  Peace?  At  the  trial  it  appeared 
that  M.,  the  bailiff  of  T.,  by  his  directions  went  to  the 
plaintiff's  house,  and  there  was  a  struggle  in  which  M.  beat 
her,  and  she  was  brought  before  T.,  who,  as  a  magistrate,  com- 
mitted her.  The  Judge  told  the  jury  to  leave  out  of  con- 
sideration everything  that  happened  after  the  assault  by  M. ; 
if  they  believed  the  assault  took  place  they  shoidd  find  for  the 
plaintiff.  Counsel  for  T.  asked  the  Judge  to  direct  that  if  T 
the  jury  found  that  T.  had  acted  ajB  a  magistrate,  the  plaintiff  l^ 
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not  having  new  assigned,  they  ehould  find  for  T.    Tlie  jury 
found  for  the  plaintiff  i—iBTcW,  that  a  new  assignment  would 
have  been  improper.    Kbanbt  r.  Tottenham 

[B.  C.  I.  J/.  614 

63. Order  of  Master  of  Chancery  in  action  at  laic.]    An 

order  of  a  Master  in  Chancery  made  in  a  matter  over  which 
he  has  jurisdiction  is  a  good  defence  to  an  action  at  law 
brouffht  in  regard  to  the  same  matter.    Andbrson  v.  Lamb 

[Ch.  A.  VII.  146 

54. Pleading  several  matters.]    A  motion  for  leave  to 

))lead  several  matters  in  an  action  of  slander  was  granted 
Cameron  v,  MTarlanb     -  -  C.  C.  VII.  M,  468 

66. Pleading  several  defences  without  leave.]    A  plea  of 

payment,  and  one  of  set-off  to  a  part  of  the  pUintiff 's  demand, 
may  be  pleaded  without  leave  of  the  Court.  Hoarb  v.  Staf- 
POBD C.  C.  IV.  M.  890 

66. Pleading  double  matter  without  leave.]    Oil  a  motion 

to  set  aside  a  defence  which  pleaded  double  matter  without 
leave,  the  Court  ordered  it  to  be  amended,  and  in  default  of 
amendment  that  the  plaintiff  should  mark  judgment.  Pbbrin 
V.    Allen.  -  -  C.    C.   VII.   J/.    420 

57. Replevin — Summons  and  plaint — lietum  of  goods.] 

A  writ  of  replevin  will  not  be  set  aside  because  the  summons 
and  plaint  on  which  it  was  founded  does  not  pray  a  return  of 
the  goods.    Gibbons  v.  M'Evillt       -        O.  P.  I.  M,  227 

68. Scienter — Negligence.]    The   summons    and   lilaint 

averred  that  the  defendant  was  x^Msessed  of  a  vioious  horse 
knowing  it  to  be  vicious,  and  knowing  that  by  reason  of  its 
viciousness  it  could  not  be  ridden  along  a  public  highway 
without  great  danger ;  and  the  defendant  negligently,  by  his 
servant,  rode  the  said  horse,  whereby  the  horse  kicked  one 
M.  R.  : — Heldf  bad  for  duplicity,  as  there  were  therein  con- 
tained two  causes  of  action,  namely— the  riding  of  a  vicious 
horse  knowing  it  to  be  vicious,  and  negligence.  Redmond  v. 
Clarke  -  .  Q.  B.  IV.  M.  476 

69. Setting  aside  defence — Filed  in  person  and  without 

address  of  defendant.]  A  motion  to  set  aside  a  defence, 
Mhich  wjw  filed  by  the  defendant  in  person,  and  did  not  con- 
tain any  address  in  Bublin,  was  granted.  M'Nally  r 
Fennel    •  -  O.  P.  VII.  M.  206  and  469 

60. Setting  aside  special  defence.]    A  special  defence, 

which  did  not  aver  that  the  time  for  wliich  credit  liad  been 
given  had  elapsed,  was  ordered  to  be  amended.  North 
British  Oil  Co.  r.  Leeson  -        O.  C.  VII.  M.  343 

61. Setting  aside  defence.]    A  defence,  filed  by  a  person 

who  had  not  been  served  with  the  writ,  and  who  had  not 
obtained  the  leave  of  the  Court  to  file  it,  was  set  aside.  Keelt 
r.  D*Arct  -  -  -        a.  B.  VII.  If.  408 

62. Setting   aside   defence.]     In   an   action   under   the 

Summary  Procedure  on  Bills  of  Exchange  Act,  leave  to  defend 
was  given  upon  the  terms  of  the  defendant  bringing 
money  into  Court ;  this  he  failed  to  do,  though  he  filed  de- 
fences:— Heldj  that  if  the  defendant  failed  to  bring  the  money 
into  Court  by  a  day  named,  the  defence  should  be  set  aside, 
and  the  plaintiff  should  be  at  liberty  to  mark  final  judgment 
Oostello  v.  Head  -  •         C.  P.  VII.  M.  329 

63. Setting  aside  defences  and  marking  judgment.]    A 

motion  to  set  aside  defences  and  for  liberty  to  mark  judgment 
was  granted  when  the  defence  to  the  first  count  had  not  en- 
dorsed thereon  the  imrticulars  of  jmyment  required  by  the 
statute,  and  that  to  the  second  count  amounted  to  the  general 
issue.    Begos  r.  Acheson    -  Q.  B.  VII.  M.  177 

64. Setting    aside    defence.]     The    Court    set   aside    a 

defence  which  was  filed  in  the  name  of  Margaret  Bradshaw 
instead  of  John  Bradshaw,  and  refused  to  give  liberty  to  amend. 
O'Bbieh  t'.  Bradshaw       -  -  CO.  VII.  AT.  608 
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65. Setting  etside  defence.]    In  an  action  for  a  nuisance, 

caused  by  emoke,  vapour,  and  gas  from  the  defendant's  mill, 
tlie  defendants  pleaded  that  they  had  for  the  full  period  of 
twenty  years  exercised  the  right  to  carry  on  their  trade  on  their 
premises.  The  Court  refused  to  set  aside  the  defence,  but  gave 
leave  to  reply  and  demur.    Sheblock  v.  Dollabd 

[a.  B.  VI.  68 

66.  . —  Setting  aside  defence  amounting  to  the  general  issue.] 
A  defence  which  amounted  to  the  general  issue  was  set  aside 
Lynch  v.  Bradford  -  -  -CO.  VII  M.  400 

67. Setting  aside  defence— Landlord  and  tenant.]    The 

defendant  obtained  leave  to  take  defence,  and  filed  a  defence 
that  he  held  three  acres  of  the  land  in  the  plaint  mentioned 
"  as  tenant."  A  motion  to  set  it  aside  was  granted,  the  defeii* 
dant  being  ordered  to  substitute  an  averment  that  he  was  in 
possession  of  tlie  said  three  acres.    Tbnison  v.  Cantwell 

[C.  C.  VII.  Jf.  367 

68. Setting  aside  demurrer.]    A  demurrer  which  vrjn 

not  set  down  within  the  proper  time  was  set  aside.  Slevin  r. 
Manders         -  -  -  -  ■  B.  I.  .If.  647 

69. Sitting    aside    demurrer    as    frivolous.]     When   a 

clerical  error  makes  a  plea  demurrable,  the  plaintiff  should  not 
demur,  but  should  require  the  defendant  to  amend.  If  the 
pkintiffs  omit  to  do  so,  the  demurrer  will  be  set  aside.  Blase 
V,   Farrbll        -  •  -  -  C.  C.  II.  M.  713 

70. Setting  aside  notice  of  trial— Liberty  to  rejoin.]    In 

an  action  against  an  insurance  company  the  plaintiff  relied 
upon  the  conditions  indorsed  on  the  policy;  after  notice  of 
trial  was  ser\'ed  the  defendant  applied  to  the  Judge  on  Circuit 
to  set  aside  the  notice  of  trial  and  for  leave  to  rejoin,  relying 
on  a  notice  at  the  foot  of  the  conditions.  This  was  refused, 
the  Judge  stating  that  he  did  not  consider  such  a  notice  a 
condition.  (By  Whiteside,  C.J.)  M'Cabb  v.  Norwich 
Fabmers'  Live  Stock  Insurance  Co. 

[Cir.  Cas.  VII.  M.  400 

71. Setting  aside  replication.]    In  an  action  for  trespass 

and  conversion,  the  defendant  pleaded  justification  under  a 
judgment  and  execution,  to  which  the  plaintiff  replied  that 
the  judgment  and  execution  were  after  the  defendant  had  been 
paid  and  contrary  to  good  faith;  a  motion  to  set  aside  the 
replication,  as  liaving  been  filed  without  order  of  the  Court, 
and  because  the  term  '* contrary  to  good  faith*'  was  vague 
and  did  not  raise  any  question  of  fact  for  the  jui^',  was  re- 
fused   Lancashire  v.  Bedford       •       C.  P.  VII.  31.  846 

72. Setting    aside   summons   and  plaint.]     A   writ  of 

summons  and  plaint  was  set  aside  where  the  plaintiff  was  a 
minor,  and  no  consent  to  act  as  his  next  friend  had  been  filed. 
Ali  Ben  Mohamed  v.  Montagu      -      Q.  B.  VII.  M.  480 

73. Setting  aside  summons  and  plaint— Absence  of  in- 
dorsement of  particulars.]  A  summons  and  plaint,  in  which 
particulars  were  noc  indorsed,  was  set  aside  with  costs.  Rtan 
V.  Ryan CO.  VII,  Jtf.  429 

74. Setting    aside    summons    and    plaint — Action    by 

administrator — Ambiguity.]  Where  a  summons  and  jilaint  vms 
so  framed  that  it  was  uncertain  whether  the  plaintiff  was  suing 
as  administrator  or  in  his  iiersonal  capacity^  and  no  particulars 
were  indorsed  as  to  a  liquidated  claim,  the  Court  ordered  the 
writ  to  be  set  aside.    Prbndergast  r.  Codt      •      B.  IX.  7 

76. Setting   aside   summons   and   plaint— Uncertainty.] 

A  writ  of  summons  and  plaint  which  was  so  framed  as  to  make 
it  uncertain  whether  the  action  was  in  contract  or  in  tort,  wss 
directed  to  be  set  aside  or  amended.    Hall  v.  Martin 

[O.  P.  VII.  M.  302 

76. Setting  aside  a  traverse  to  an  averment  not  made.] 

An  under-tenant,  ser^'^d  with  a  writ  in  an  action  of  ejectment, 
filed  a  defence  traversing  the  tenancy  between  him  and  ths 
phiiutiff,  which  had  not  been  averred  in  tin  summons  aud 
plaint  A  motion  to  sot  it  aside  was  granted^  with  liberty  to 
the  under-tenant  to  amend.    Stafford  v.  V ysx 
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77.  —  Several  defences — When  unnecessary — Payment  into 
Court  of  part  of  the  demand — Pleading  to  residue,]  To  a 
plaint  for  work,  care,  and  attendance  and  medicine,  a  defence 
w:is  put  in  averring  that  all  the  work,  &o.,  was  of  the  value  of 
£35,  and  that  save  and  except  work,  &a,  to  the  value  of  £35, 
no  work,  &c.,  wap  done,  and  stating  the  bringing  into  Court  of 
£35,  and  pleading  plene  administravii  except  to  the  value  of 
£35  :-~Held,  that  the  plead  was  good,  as  it  divided  the  cause  of 
action  into  two  parts.    Rtan  v.  Rough  an    O.  P.  IV.  M.  336 

78. Striking    out    pleadings  —  Defendant    pleading    in 

person— Residence — Fictitious  statement.]  The  defendant,  in 
person,  pleaded  an  inegular  defence,  giving  as  his  residence  the 
address  stated  on  the  plaint.  The  plaintiff,  finding  he  did  not 
reside  there,  obtained  leave  to  proceed  by  posting  on  the 
prcnuses  the  order  and  notice  of  motion  to  set  aside  the  defence. 
The  posting  having  been  completed: — Heldf  that  the  defence 
should  be  set  aside.    RiCHEX  r.  CsArFORD    -    E.  II.  if.  863 

79. Striking  out  pleadings— Dilatory  plcor— After  cxten^ 

sion  of  time  to  plead.]  A.  comme^-^ed  an  action  against  B.» 
and  entered  a  rule  to  discontinue  on  the  4th  of  January,  and  be 
issued  a  w^rit  for  the  same  cause  of  action  against  the  same 
defendant  on  the  7th  of  January.  The  costs  of  the  first  action 
vere  not  paid  till  the  25th  of  January.  The  defendant  subse- 
quently twice  applied  for  and  obtained  extensions  of  time  to 
plead,  and  finally  filed  a  defence,  alleging  that  at  the  time  of 
issuing  the  second  writ  the  former  suit  was  })ending.  This 
plea  was  set  aside  on  the  groimd  tliat  the  Court,  when  the 
extension  of  time  to  plead  was  granted,  should  have  been 
informed  of  the  intention  to  plead  a  dilatory  plea.  MuBPHf  r. 
Rtan C.  C.  I.  if.  70a 

80. Time  for  pleading  extended— Defendant  seeking  to 

Hie  plea^  and  Plaintiff  seeking  to  mark  judgment]  The 
defendant  had  obtained  an  extension  of  time  for  pleading,  and 
on  the  morning  after  its  expiration  his  solicitor,  bringing  to 
the  office  a  plea  of  payment  into  Court,  met  there  the  plaintiff's 
solicitor  seeking  to  mark  judgment: — Held,  that  the  true 
construction  of  sec.  39  of  the  Common  Law  Procedure  Act, 
1853,  is  that  up  to  the  moment  of  marking  judgment  the  officer 
has  a  right  to  receive  a  plea,  even  though  the  time  has  leen 
extended,  as  the  effect  of  the  extension  of  time  is  to  put  the 
party  in  the  same  ixwition  as  he  was  in  by  the  section ;  and 
that  judgment,  which  had  been  marked,  was  set  aside,  each 
party  to  iiay  their  own  costs.    Robinson  v.  Woodroffe 

[C.  C.  IV.  M,  181 

81. What  may  he  pleaded,]  Inferences,  but  not  evi- 
dence, may  be  pleaded.    Mubpht  v,  Halpin 

[E.  VII.  M,  686 

Damages— Xegligeuoe  -  -  -         I.  if.  247 

See  Damaoxs.    1. 

Distress  for  rent— 9  &  10  Vic,  c.  Ill        -       I.  if.  604 

See  Landlord  and  Tenant— Distbxss.    4. 

• Duplicity — Fraudulent  representation  "VIII.  184 

See  JTalsb  Repbxsbntation.    1. 

—  False  imprisonment. 

See  False   Imprisonment.     1,  3,   4. 

—  False  representation— Amendment  -         I.  if.  660 

See  False  Rbpbesentation.    2. 


-  Papal  Rescript— Public  policy 

See  Roman  Cathouo  Clergyman.. 


VII.  100 


Replication— Foreign  judgment— Supplying  defects  in  plea 

LI.  M,  678 
See  Foreign  Judgment. 


-Seduction  .  -  - 

Sec  Seduction.    5. 

-  Slander— Privileged  eommnnication 
See  Defamation— Privilege.    9. 

-Trover  and    Detinue— Amendment 


VII.   160 

I.  M.  138 

VI.  10 


See  Remitting  Action  to  Civn.  Bill  Court.    143. 


PRACTICE  >-  COMMOH*    I«AW  (Before  the  Judicature 
Acts)  — POSTPOlTEMEirT  OF  TBIAIi. 

!• Absence  of  witness.]    A  trial  was  postponed  through 

the  absence  of  two  material  witnesses  on  behalf  of  the  defend- 
ant, uix)n  the  terms  of  his  lodging  £200  in  Court,  and  paying 
all  the  co3t«  incurred  by  reason  of  the  postponement.  Biddulph 
r.    M'Veigh  -  -  -  C.  P.   VII.  3f.    380 

2. Absence   of  Defendant.]    A  motion   to  postpone  a 

trial  from  one  Assizes  to  the  next,  on  the  ground  of  the 
absence  in  London  of  the  defendant,  was  refused.  Brtan  r, 
Armstrong  -  -  -  C.  P.  VII.  M,  390 

3. Illness    of   witness,]    The    trial    was   postponed    on 

the  ground  of  the  illness  of  a  material  witness,  on  the  terms 
of  the  plaintiff  psiying  the  costs  of  the  day.  Browne  r. 
Phelan  -  -  -  O.  P.  VII.  M,  619 

4. Illness  of   Defendant.]    A  motion  to  iposipone  the 

trial  on  the  groiuid  of  the  defendant's  illness  was  granted, 
on  the  terms  of  his  lodging  £25  in  Court  within  two  days. 
Jackson  r.  Somerville  -  •  E.  VII.  HI,  866 

PBACTICE  —  COMMOH'  I«AW  —  BEFEBEKCE  TO 
MASTEB — Compulsory  reference— Order  to  make  up  report,] 
On  a  compulsory  reference  to  the  Master  of  the  Court  under 
the  6th  section  of  tlie  Common  Law  Procedure  Act,  1856, 
to  take  an  account  between  the  parties  on  foot  of  the  de- 
fendant's plea  of  set-off,  and  to  strike  a  baknce;  and  that 
the  plaintiff  should  be  at  liberty  to  enter  judgment  for  the 
balance  (if  any)  that  should  appear  to  be  due  to  him  on  the 
taking  of  such  account,  the  officer  found  a  balance  due  to 
the  plaintiff,  and  declared  his  intention  to  grant  a  certificate 
to  enable  the  plaintiff  to  mark  judgment,  and  refused  to 
order  the  party  having  carriage  of  the  proceedings  to  make 
a  report: — Held,  that  the  defendant  was  entitled  to  liare  the 
report  made  up,  in  order  that  the  proceedings  before  tho 
Master  should  be  reviewed-t    De  Fretne  v,  French 

[E.  I.  M,  880 

PBACTICE  -~  COMMOH'  liAW  ^  BEKEWAL  OF 
WBIT — Summons  and  plaint.]  Leave  was  given  to  renew  a 
writ  when  otherwise  the  Statute  of  Limitations  would  rim; 
and  the  defendant  was  keeping  out  of  the  jurisdiction. 
Rosenthal  v.  De  Lrsi    -  -  -  O.  O.  VII.  M.  608 

PBACTICE  —  COMMOK  LAW  —  BXTLE  TO  PBO- 
CEBD. 

1. A  motion  to  make  absolute  a  conditional  order  for 

leave  to  proceed  with  an  action,  whicli  had  been  about  to  be 
compromised,  but  the  death  of  one  of  the  paHies  and  other 
causes  prevented  it,  was  granted,  with  liberty  to  proceed 
against  the  surviving  defendants.  Imperial  Mercantile 
Credit  Association  r.  Nfoent      -      C.  P.  VII.  M.  329 

a, Leave  to  proceed  in  an  action  where  more  than  a 

year  and  a  day  had  elapsed  since  the  8er\'ice  and  filing  of  the 
summons  and  plaint,  was  granted,  by  conditional  order. 
Anolin  v.  O'Connor  -  -  -  -  E.  VII.  M,  409 

Hayden  v.  Kirkpatrick       -  -  -  B.  VII.  M.  460 

3.-^  Leave  to  proceed  in  an  action  where  more  than  two 
years  had  elapsed  from  the  filing  of  the  defence,  was  granted, 
as  of  course,  by  absolute  order.    Nelson  v.  Dotle 

[C.  P.  VII.  M.  460 

4. A  motion  for  leave  to  proceed  in  ail  action  in  wh'ch 

nothing  liad  been  done  for  three  years,  when  the  venue  was 
clianged  by  consent,  was  granted.    Allen  v.  M'Menamin 

[a.  B.  VII.  M,  5€6 

6. After  a  year  and  a  day  from  Hltng  summons  and  plaint 

—178  O.  a,  1854.]  A  year  and  a  day  ekpsed  after  filing  of 
the  plaint,  and  the  defendant  did  not  file  any  defence.  The 
Court  refused  to  set  aside  a  side  bar  rule  to  proceed,  which 
the  pkintiff  had  got  under  178th  General  Order.    Bell  r.  Bell 

[E.  I.  M.  647 

6. After  a' year  and  a  day— 17B  O,  0.,  1854.]  No  pro- 
ceeding since  the  settlement  of  bsuos  .havii^g  been  taken 
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either  party  for  a  year  and  a  day,  and  the  pUintiff  having  then, 
after  only  eight  days'  further  delay,  serred  notice  of  trial,  the 
Court  gave  him  liberty  to  x>roceed,  notwithstanding  that  oyer 
six  years  had  elapsed  since  a  portion  of  the  cause  of  action 
arose^  and  that  the  defendants  had  been  ■  deprived  of  some 
facilities  in  proving  their  defence.  Bbadshaw  v.  Ixush  North- 
Westbbn  Railway  Co.     -  -  -  C.  P.  VI.  127 

7. Obtained  irregularly.]    An  order  for  reference  having 

been  pbtained  under  which  nothing  was  done,  the  defendant 
subsequently  obtained  an  order  to  proceed  to  trial  upon  an 
affidavit  omitting  all  reference  to  the  order  for  reference. 
The  Court  set  this  aside.    Oliveb  v.  Davibs 

[C.  C.  I.  Jf.  83 

8. Power  of  Judge  sitting  in  Consolidated  ChamberJ] 

A  Judge  sitting  in  Consolidated  Chamber  has  power  under 
6.  O.  134  to  decide  a  motion  for  liberty  to  proceed  after  a  year 
and  a  day.    Goggin  v.  O'Dbiscoll         -         O.  C.  I.  Af.  64 

9 "  Proceeding  "Service  of  notice  of  trial— IIQ  O.  O., 

1854.]  A  notice  of  trial  served,  though  countermanded,  is  a 
"  proceeding "  taking  the  case  out  of  the  operation  of  the 
178th  G.  O.,  1854.    Fitzpatbick  r.  Mebgan 

[a.  B.  XI.  73 

10. "  Proceeding  "—178  G,  0. ,  1854. 1     A  writ  of  summons 

and  plaint  was  served  on  2nd  July,  1868,  and  issues  were  served 
for  trial  on  the  8th  Mardi,  1869,  and  signed  on  the  10th. 
The  plaintiff  was  unable  to  attend  the  trial,  and  the  usual 
time  for  withdrawing  notice  of  trial  liaving  lapsed,  by  consent 
it  was  withdrawn  on  the  17th  March,  1869.  A  notice  for  trial 
was  served  on  26th  February,  1870,  and  the  defendant  moved 
to  have  it  set  aside,  because  after  defence  filed  no  proceeding 
had  been  taken  for  a  year  and  a  day,  no  compromise  was  pend- 
ing, and  no  rule  to  proceed  had  been  entered.  The  motion 
was  refused  with  costs.    Mason  v.  Fbaxklin 

[C.  O.  IV.  M.  276 

11» Parties  contracting  so  as  to  take  the  case  out  of 

177  ft  178  G,  O.y  1854.]  It  is  competent  for  i>arties  to  an 
action  to  contract  themselves  out  of  the  operation  of  the  178th 
G.  O.,  1854,  so  that  no  rule  need  be  entered  before  proceeding 
in  the  action,  although  no  proceedings  be  taken  for  more  than 
a  year  and  a  day  after  the  defence  and  before  judgment.  Abkins 
r.  Magbath C.  P.  VIII.  31 

^^' -Setting  aside  a  ** rule  to  proceed  compromise  o/f.''] 

A  "rule  to  proceed  compromise  off"  was  set  aside  when  it 
appeared  that  there  had  been  an  implied  settlement  of  the 
matters  in  dispute.    Kembfeck  v.  Hannigan 

[C.  P.  VII.  M,  600 

13.- — Stet  processus— Bt7^  of  exchange— Action  against 
administratrix^-Subsequent  payment  by  acceptor.]  To  an 
action  against  the  administratrix  of  the  drawer  of  a  bill,  a 
defence  of  plene  administravit  was  filed  Tlie  plaintiff  after- 
wards recovered  the  amount,  by  a  civil  bill  process,  from  the 
acceptor.  The  defendant  obtained  a  rule  to  proceed:— JTf/rf, 
that  the  plaintiff  should  not  be  permitted  to  enter  a  stct 
processus,  without  costs.    Hbbon  r.  M'Aleeb 

[E.  II.  J/.   369 

!*• Terms— Consecutive.]    The  three  terms  which  must 

elapse  before  a  rule  to  proceed  can  be  entered,  must  be  consecu- 
tive terms.    Andebson  r.   Walsh       -       E.  III.  M,  136 

16. Within    twenty    days— Defendant    insolvent.]     The 

insQlvency  of  the  defendant  affords  no  ground  for  setting  aside 
an  absolute  rule  that  plaintiff  do  proceed  to  trial  within  twenty 
days  from  the  service  of  such  rule,  and  in  default  the  defendant 
shall  be  dismissed  with  costs  of  suit,  pursuant  to  the  Common 
Law  Procedure  Act  of  1853,  sec.  106.    Fabbbll  v.  Wilkinson. 

[a.  B.  V.  4 

PBAOTICE— OOMMOK     LAW— SBCXTBITT     FOB 
COSTS. 

^' Acceptance  of  service  by  Defendant's  solicitor.]    The 

Court  ordered  security  for  costs  to  be  given  by  a  plaintiff  who 
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resided  in  Glasgow,  although  the  defendant's  solicitor  had 
written  accepting  service  and  undertaking  to  appear  and  file 
a  defence    Clabe  v.  Mabsh  -  C.  C.  I.  if.  622 

2. Admission  of  part  of  demand.]    Where  a  motioo  was 

made  under  the  Summary  Procedure  Act  for  £64  lOs.  6d. 
and  the  defendant  obtained  leave  to  defend  for  £32,  he  bring- 
ing the  residue  into  Court  and  applying  for  security  for 
costs: — Held,  that  the  sum  brought  in  by  the  defendant 
should  remain  in  Court  as  security.  Cadiz  and  Opobto 
Wine  Co.  Limited  v.  Cunningham  -       CI.  B.  I.  J/.  6 

3. Affidavit   by   attorney.]     To   support  a  motion   for 

security  for  costs  the  defendant's  attorney  made  an  affidavit 
which  was  held  to  be  sufl^cicnt  without  one  from  the  defen- 
dant   Davis  v.  Davis  -  -  a  B.  I.  If.  167 

4. Affidavit  of  merits.]    A  motion  for  security  for  costs 

in  an  action  by  plaintiffs  resident  in  France  was  granted, 
where  the  defendant's  affidavit  stated  that  he  had  a  good  de- 
fence upon  the  merits»  the  goods  having  been  injured  and  not 
to  order.    Chaioneau  v,  O'CtOBMAN    -    CO.  VTII.  Jf.  179 

5. After  defence  ftled— Special  circumstances.]  A  motion 

for  security  for  costs  was  granted,  the  preliminary  notice  being 
served  four  days  before  the  defence  was  filed,  which  was  not 
filed  without  prejudice,  and  the  defence  being  partly  a  lodgment 
of  money  in  Court.    Gates  r.  Cabaheb     C.  C.  VIII.  Jf.  64 

6. After  issues  fUed.]    On  the  19lh  of  February,  1867,  the 

defendant  gave  the  preliminary  notice  for  security  for  costs,  and 
on  the  same  day  filed,  without  iwrejudice,  a  defence.  The 
notice  was  not  complied  with,  nor  was  any  step  taken  till  the 
29th  of  February,  1868,  when  the  plaintiff  served  issues.  On 
the  4th  of  March,  1868,  the  defendant  served  notice  of  a  motion 
for  security  for  cosU : — Meldy  that  it  should  be  granted. 
Andebson  r.  Walsh       -  -  -  B.  II.  M,  244 

7. Amount  of.]    The  Master  fixed  £45  Ito  the  amount  of 

security  for  costs,  without  which  an  action  would  be  remitted. 
M'Caffebty  v.  M'Kebnan       -  -       M.  O.  X.  Jf.  667 

8. Betting  agent.]    A  betting  agent  resident  in  Ix>ndQn, 

was  ordered  to  give  security  for  costs.    Bbookbs  c.  Tayloe 

[C.  P.  VII.  Jf.  642 

8. Contents  of  aMdavit.]    An  affidavit  to  ground  a  motion 

for  security  for  costs  stated  tliat  the  defendant  "  was  advised 
and  believed  tliat  he  had  a  good  and  legal  defence  on  the  merits 
of  the  action"  :—Hcld,  insufficient.    Ashwqbth  v.  White 

[a.  B.  V.  188 

10. Defective  affidavit — Notice  of  motion  not  served  till 

after  defence  Med,]  Motion  for  security  for  costs  from  a 
plaintiff  residing  out  of  tlie  jurisdiction.  On  the  8th  of 
January,  there  was  filed  a  defence  of  payment  into  Court  oi 
£100,  and  the  preliminary  notice  for  security,  along  with  the 
notice  that  the  defence  was  filed  without  prejudice  to  this 
application,  was  served.  Notice  of  the  application  was  served 
two  days  later,  and  the  affidavit  stated  that  the  defendants 
intended  t<J  resist,  and  that  they  verily  believed  they  had  good 
grounds  for  resisting  the  further  maintenance  of  tba  action:— 
Beld,  that  the  preliminary  notice  did  not  save  the  defendants* 
right  to  apply  for  security  for  costs;  and  that  the  affidavit 
was  defective,  because  the  defence,  admitting  the  cause  of 
action,  showed  that  the  defendants  had  not  any  merits  when 
the  action  was  brought.  Lunham  r.  Dublin  W.  &  W.  Rail- 
way Co. a.  B.  H.  Jf.  24 

U. . Defence    filed    without    prejudice— Waiver — Special 

circumstances—^  G.  O.f  1854.]  In  reply  to  a  preliminary 
notice  by  the  defendant,  requiring  the  plaintiff  to  give  security 
for  costs,  the  pkintiff,  on  January  14th,  served  notice  con- 
senting to  give  security  and  to  stay  proceedings  until  security 
given,  upon  being  finmished  with  an  affidavit  of  merits.  "Hie 
defendant  filed  a  defence  on  January  16th  witiiout  prejudice 
to  his  right  to  get  security.  On  January  17th  he  furnished 
the  affidavits  of  merits,  and  security  not  being  given  on 
January  20th  served  notice  of  motkin:-/^J7^(2».  that  by  the 
igitized  by  VnO 
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filing  »  defence  before  the  service  of  notice  of  motion,  the 
defendant  had  waived  his  right  to  obtain  security  for  costs 
in  the  absence  of  special  circumstances  within  52  G.  O.,  1854, 
and  that  the  plaintiffs  having  consented  to  give  security  on 
being  furnished  with  an  affidavit  of  merits  which  was  not 
furnished  until  after  the  defence  filed,  did  not  constitute  a 
special  circumstance  within  the  G.  O.  Spaidk  t?.  Gbainoer 
*^  [a.  B.  VIII.  63 

18 Defendant    admitting    liability    hut    ditputing    the 

amount.^  A  motion  to  compel  a  phiintiff  to  give  security  for 
costs  will  not  be  granted  where  the  defendant,  in  the  affidavit 
on  which  it  is  grounded,  admits  his  liability  but  disputes  the 
amount  without  specifying  the  sum  disputed.  Obdbonnkan 
r.   Cabbw C.  C.  VII.  69 

13. Delay.]    The  Court  refused  a  motion  for  security 

for  costs  wheu  the  defendant  was  guilty  of  considerable  delay. 
Samublsox  r.  Andbbws  -  -  -       C.  P.  II.  M.  636 

14. Ejectment  on  the  title.]    The  Court  ordered  security 

for  costs  in  an  action  of  ejectment  on  the  title  where  no 
defence  had  been  fi  ed.    Blake  r.  Blake      a.  B.  I.  M.  701 

16. Extension  of  time  to  plead,]    After  the  service  of  the 

preliminary  notice,  the  time  for  filing  defence  was  extended, 
and  the  notice  of  motion  for  security  was  served  along  with  the 
defence,  which  was  filed  without  jirejudice.  The  motion  was 
granted.    Gates  v,   Culkben        -  -    E.  VIII.  M,  64 

16. InfatU   Defendant— Next    friend.]    An   infant   can 

appear  without  a  next  friend  upon  a  motion  to  give  security  for 
codU.    Callishbb  v.  Mason     -  -       C.  P.  I.  If.  46 

17. Informality  of  Defendant  aMdavit—Cotts.]    Tlie 

defendant's  affidavit  was  not  drawn  in  compliance  with  the 
General  Orders,  but  contaned  a  sufficient  averment  of  merits. 
'llie  plaintiff  not  opposing,  the  order  for  security  for  coats  was 
made,  but  the  defendant  to  pay  the  plaintiff  £3  Ss.  by 
reaiion  of  his  defective  affidavit.    Boche  v.  Boghb 

[C.  P.  VII.  M.  287 

18, Interpleader— Defendant  out  of  jurisdiction.]    The 

Court  refused  to  order  that  an  execution  creditor,  named  as 
defendant  in  an  interpleader  issue,  should  give  security  for  costs. 
Gbehaic  r.   Kavanaoh       -  -  -       C.  C.  VIII.  8 

19. Interpleader.]    A  claimant  in  an  interpleader  issue 

who  resided  in  England  was  ordered  to  give  security  for  costs. 
HOBAN  V.  MUNBO  (Na  2)  -  -  B.  I.  M,  647 

20. Measuring  sum  in  Court.]    To  prevent  delay   the' 

officer  will  name  a  sum  sufficient  as  security  for  costs.  Fell  r. 
M^Gaffin C.  C.  I.  ir.  83 

21. Particulcws  within  the  knowledge  of  the  Defendant-^ 

SuMcieney  of  affidavit.]  A  motion  for  security  for  costs  was 
refused  when  the  defendant,  though  admitting  part  of  the 
claim,  was  not  able  to  give  particulars  as  to  the  disputed  part 
till  he  got  them  from  the  phiintiff.    Gabbod  v.  Smyth 

[B.  I.  M.  702 

22. Plaintiff   resident   abroad  — Practice.]      A   Judge 

sitting  in  the  Consolidated  Chamber  refused  to  determine 
whether  the  prevailing  practice  should  be  allowed  in  con- 
formity with  Itaeburn  v.  Andrews  (L.R.  9,  Q.  B.  120).  Mub- 
LET  r.  Keatino       -  -  -       C.  C.  VIII.  62  note 

28. Plaintiff  resident  in  Wales— Judgments  Extension 

Act,  1868.]  When  a  plaintiff,  served  with  a  preliminary  notice 
requiring  him  to  give  security  for  costs,  alleging  that  he  re- 
sides out  of  the  jurisdiction,  does  not  contradict  that  state- 
ment, and  his  residence  is  so  described  in  the  summons  and 
plaint,  it  is  not  necessary  to  state  that  he  so  resides,  in  an 
affidavit  to  ground  a  motion  for  security  for  costs.  A  defen- 
dant notwithstanding  the  iNissing  of  the  Judgments  Extension 
Act,  1868,  is  entitled  to  obtain  an  order  to  stay  proceedings 
in  an  action  brought  by  a  plaintiff,  resident  in  Wales,  until 
security  for  costs  has  been  given,  where  a  satisfactory  affidavit 
18  made  disclosing  that  the  defendant  has  a  defence  upon  the 
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merits,     Clarke  v.   Croker  (VIIL    96),   approved.     White  v. 
Carroll  (VIII.  63).    Itaeburn  v.  Andrews  (L.B.  9,  Q.  B.  118), 
disapproved.    Hunt  r.  Smyth       -  -       B.  VIII .  203 

24. Plaintiff  resident  in  England— Judgments  Extension 

Act,  1868— (7.  L.  P.  Act,  1853,  ».  52.]  Motion  to  compel  a 
plaintiff  resident  in  England  to  give  security  for  costs,  refused, 
it  not  appearing  that  there  were  any  circumstances  to  render 
the  giving  of  security  necessary  notwithstanding  the  passing 
of  the  Judgments  Extension  Act,  1868.  Ptubum  v.  Andrews 
(L.R.  9,  Q.  B.  118),  followed.    White  v.  Carboll 

[Q.  B.  VIII.  63 

25. Plaintiff  resident  in  England— Judgments  Extension 

Act — Practice]  In  consequence  of  the  Judgments  Extension 
Act,  1868,  a  plaintiff  resident  in  England  will  not  be  required 
by  tliis  Ciurt  to  give  security  for  costs,  unless  special  circum- 
stances be  shown  to  induce  the  Court,  in  its  discretion,  to 
order  otherwise.  White  v.  Carroll  (VIIL  63),  followed. 
Clarke  v.  Croker  (Vlll.  96),  and  Hunt  v.  Smyth  VIH.  203j, 
disapproved.    York  v.  M'LorGHLEN      -      Q.  B.  VIII.  201 

26 Plaintiff  resident  in  England-Judgments  Extension 

Act,  1868.]  A  defendant,  notwithstanding  the  passing  of  the 
Judgments  Extension  Act,  1868,  is  entitled  to  obtain  an  order 
to  stay  proceedings  in  an  action  brought  by  a  plaintiff  living 
in  England,  until  security  for  costs  has  been  given,  where 
a  satisfactory  affidavit  is  made  that  the  defendant  lias  a 
defence  upon  the  merits.  Clarke  v.  Croker  (VIII.  96),  followed. 
White  v.  Carroll  (VIIL  63),  not  followed.  Cheeseman  r. 
Campbell  -  -  -  -         C.  P.  VIII.  203 

27. Plaintiff  resident  in  England— Judgments  Extension 

Act,  1868.]  A  defendant,  notwithstanding  the  passing  of  the 
Judgments  Extension  Act,  1868,  is  entitled  to  obtain  an  order 
to  compel  a  plaintiff,  resident  in  England,  to  give  security  for 
costs,  VL-goa,  an  affidavit  showing  that  the  defendant  has  a  good 
defence  to  the  action  on  the  merits.  White  v.  Carroll  (VIH.  63) 
and  Raehum  v.  Andrews  (L.  B.  9,  Q.  B.  118),  not  followed. 
Clarke  r.  Croker  -  -         C.  P.  VIII.  96 

08. Plaintiff  resident  in  Americor— Temporary  residence 

—Property  in  Ireland.]  A  x^^^^i^  resident  out  of  the 
United  Kingdom  will  be  ordered  to  give  security  for  costs, 
notwithstanding  that  he  has  property  within  the  jurisdiction, 
adequate  to  enable  the  costs  of  the  action  to  be  realised. 
Gatnob  v.  Short    -  -  -  -CO.  VIII.  U6 

28. Plaintiff  resident  in  England— Judgments  Extension 

Act,  1868— C.  L.  P.  Act,  1853,  s,  bZ— Special  circumstances.] 
A  motion  to  compel  a  plaintiff,  resident  in  England,  to  give 
security  for  costs,  was  refused,  as  no  Bi)ecial  circumstances 
were  shown  to  induce  the  Court,  in  its  discretion,  to  grant 
the  order.  White  v.  Carroll  (VIIL  63),  followed.  Coleman 
V.  Fatlb la.  B.  VIII.  88 

30. Plaintiff   resident   out   of  jurisdiction— Judgments 

Extension  Act,  1868.]  Motion  to  compel  a  plaintiff  resident 
in  England  to  give  security  for  costs  granted,  notwithstanding 
the  passing  of  the  Judgments  Extension  Act,  1868.  Bacbum 
v.  Andrews  (L.  B.  9,  Q.  B.  118),  not  followed.    Thomas  v.  Cox 

[C.  O.  VIII.  52 

31. Satisfaction  of  Mcuter— Insolvency  of  Sureties.]  The 

Master,  and  not  the  Judge,  is  the  tribunal  to  fix  the  solvency 
and  amount  of  the  security  for  costs  under  the  33  &  34  Vic, 
c.  109.    Spence  v.  Duffy         -  -  -        C.  P.  V.  6 

32. Seduction  — Affidavit   of   merits.]    In  a    seduction 

action  the  Court  granted  an  order  for  security  of  costs,  where 
the  defendant  swore  that  the  seduced  girl  lived  in  Ireland  and 
rendered  no  service  to  her  mother,  the  plaintiff ;  and  held  that 
the  affidavit  of  merits  need  not  be  so  strong  as  a  special  plea. 
Bbennan  v.  France      -  -  -  -  E.  I.  ilf.  404 

33. Temporary  absence  in  England.]    A  plaintiff,  who 

stated  lie  merely  went  to  England  to  carry  out  a  contract,  and 
intended  returning,  was  ordered  to  give  security  for  costs. 
Walpole  f.  Ward     -         .         .       C.  C./V'ELJj^4<M)| 
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34. Viv&  voce  examination  of  a  foreign  tailor.]    Where 

the  pkintifF,  who  was  the  maater  of  a  foreign  ship,  appUed 
to  be  examined  viva  voecy  aa  he  would  not  be  within  the  jurw- 
diotiou  of  the  Court  at  the  time  of  the  trial,  it  wa«  held  that 
security  for  costs  must  lie  first  given.    Dbs  Potentes  *.  Pm 

[C.  O.  VII.  69 

PBACTICB -COMMON  LAW— SBBVICB. 

1. Endorsement    upon    writ  — Dispensing    with,]      The 

defendant,  when  sened  with  the  plaint  took  the  original 
writ  from  the  process  server,  turned  him  out  of  the  house, 
and  retained  or  destroyed  the  writ.  Leave  to  issue  a 
duplicate  writ  having  been  obtained,  the  phiintiff  moved 
for  leave  to  mark  judgment,  though  there  was  not  on  the 
writ  any  endorsement  of  service:— iBTc/d,  that  a  conditional 
order  should  be  granted.    Brunton  r.  I>otle      ^^    ^   ^^ 

2. Endorsement  upon  writ.]  The  service  of  six  defen- 
dants was  effected  from  9th  January  to  2nd  February,  and 
the  endorsement  of  service  was  not  made  till  the  latter 
date:— JTcW,  that  the  service  could  not  be  deemed  good, 
but  leave  was  given  to  take  the  VTit  off  the  file  for  re-service. 
Stewart  v.  Cusack  -  -  C.  C.  X.  M,  200 

3. Enlarging   time  for  serving  order.]     The  time  for 

serving  an  order  will  be  enlarged  if  it  has  not  expired  already ; 
if  it  has,  a  new  order  must  be  obtainM.    Lane  v.  Gary 

[B.  VII.  M.  190 

4. Out    of    the    jurisdiction  — Personal    service.]     The 

Courts  of  Common  Law  have  jurisdiction  to  order  tliat  ser- 
vice of  a  writ  of  summons  and  plaint  by  serving  the  de- 
fendant in  person,  out  of  the  jurisdiction,  shall  be  deemed 
good  service.  Kelly  v.  Dixon  (Ir.  R.  6,  C.  L.  25)  discussed, 
and  {dub.  Fitzgerald  and  Bairy,  JJ.)  followed.  Rbede  r. 
PiPON  a.    B.   VII.   M.   642;    VIII.  18 

6. Out  of  the  jurisdiction — Jlcgistend  letter.]    The  Court 

granted  a  conditional  order  for  service  of  the  defendant 
out  of  the  jurisdiction  by  registered  lettef,  the  order  not  to 
be  made  absolute  by  side-bar  rule.  Barrett  v.   M'Nexght 

[Q.  B.  VIII.  M.  64 

6. Out  of  the  jurisdiction— Personal.]    Personal  service 

of  the  defendant,  who  was  in  Loudon  and  had  no  agent  in 
Ireland,  and  service  by  registered  letter,  was  ordered.  Pat- 
man  r.  Orr  -  -  -  C.  C.  VII.  M.  823 
Headley   r.   Cripfin                     -  O.  C.  VII.  M.  686 

7. Posting.]    When  it  appeared  that  the  process-server 

visited  the  premises  on  two  days,  on  the  first  of  which  he  was 
informed  that  the  defendant  was  out,  and  the  second  the 
premises  were  dosed,  the  Court  directed  that  in  the  event  of 
admittance  to  the  premises  being  denied,  the  i)osting  of  the 
writ  and  order  on  the  hall  door  of  the  defendant's  house  be 
deemed  good  service.    Gardiner  v.  Louohlin 

[C.  P.  VII.  Jlf.  191 

8. Substitution    of — Notice    of  inquiry.]    Service    of   a 

notice  of  inquiry  was  directed  to  be  substituted  by  serving  the 
defendant's  attorney.    Coohlan  r.  Stranomare 

[C.  O.  VII.  .V.  368 

9. Substitution — Writ  of  summons  and  plaint — Motion  to 

make  absolute  a  conditional  order.]  A  conditional  order  for 
substitution  of  service  had  been  obtained  and  served,  but  the 
process-server  omitted  to  indorse  the  service  on  the  writ  on  the 
day  or  next  day  after  the  service,  and  the  officer  refused  to  make 
the  order  absolute  by  side-bar  rule.  The  Court  declined  to 
make  the  order  absolute,  but  granted  a  new  order,  the  circum- 
stances not  having  changed.      Anon.    •    O.  P.  VII.  M,  273 

10. Substitution — Writ  of  summons   and  plaint — Wife 

and  son — Farm  about  to  be  sold.]  An  order  to  substitute  the 
service  of  the  summons  and  plaint  on  the  wife  and  son  of  the 
defendant  (who  was  in  America)  was  granted,  it  appearing  thai 
tliere  was  a  danger  that  the  farm  of  the  defendant  would  be 
sold  and  his  family  would  join  him  in  America.  Doherty  v. 
M'Daid  a.  B.  VII.  M.  408 
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11. Substitution — Writ  of  summons  and  plaint — Wife— 

In  possession  of  Defendant's  farm,]  It  appearing  that  the 
defendant's  wife  was  in  possession  of  his  farm  which  was 
well  stocked,  and  that  he  was  in  America,  the  service  of  the 
summons  and  plaint  in  an  action  for  money  paid  as  surety 
was  ordered  to  be  substituted  on  her. 

O'Brien  v.  O'Brien  -  CO.  VII.  M.  367 

Black  v.  Smith  -  C.  P.  VII.  M.  489 

Jameson  v,  O'Donnell     -  -  CO.  VII.  Jf.  607 

12, Substitutioti — Writ  of  summons  and  plaint — Service 

at  registered  address  of  the  solicitor  directed  to  be  served.] 
The  service  of  a  writ  of  summons  and  plaint,  directed  to  be 
substituted  by  serving  a  solicitor,  was  held  good  when  it 
appeared  that  the  writ  was  left  at  the  registered  address  of 
the  solicitor  with  another  solicitor.    Berminohaic  r.  Billing 

[C.  P.  VII.  M.  330 

13. Substitution — Writ  of  summons  and  plaint — Service 

on  daughter  of  person  directed  to  be  served,]  The  service  of  a 
conditional  order  for  substitution  of  service  upoo  a  gentleman 
was  mode  upon  his  daughter,  as  he  was  ill,  and  the  officer 
refused  to  make  the  order  absolute  by  side-bar  rule ;  a  motion 
that  the  service  be  deemed  good  was  granted.  Muffeny  r. 
Coltridge  Oil  Works  Co.  -  C.  P.  VIL  M.  830 

14. Substitution — Writ  of  summons  and  plainiServicc 

by  registered  letter.]  A  conditional  order  for  the  service  of 
the  defendant,  who  resided  in  Liverpool,  by  registered  letter 
was  granted,  the  order  not  to  be  made  absolute  without  a 
motion  to  the  Court.     Kelly  r.  Mason 

[C.  O.  Vm.  M.  472 

16. Substitution — Writ  of  summons  and  plaint — Railwa*/ 

company — Through  ticket— Agent — Cause  of  action.]  An  Irisb 
railway  company  at  Londonderry  issued  a  through  ticket  to 
Birmingham,  on  the  back  of  which  was  printed  a  notice 
stating  that  the  Irish  company  would  not  be  responsible 
for  the  safe  carriage  of  i)assengers*  luggage  beyond  the  limit 
of  their  line,  and  tliat  the  ticket  was  issued  by  them  as  agents 
for  other  companies.  The  plaintiff  travelled  by  this  ticket 
to  Birmingham,  and  lost  his  luggage  on  the  English  line. 
There  was  evidence  that  the  Irish  company  had  no  power 
to  contract  for  the  defendant  company.  The  Court  ordered 
service  to  be  substituted  on  the  agent  of  the  defendants 
in  Dublin.  Stevenson  v.  London  and  North  Western 
Railway  Co.       -  -  -  0.  P.  I.  3/.  632 

16. Substitution — Writ  of  summons  and  plaint — Bailvay 

company — Cause  of  action,  where  arising.]  Tlie  granting  of  aji 
order,  under  the  C.  L.  P.  Act,  1853,  sea  34,  for  substitution  of 
service  on  defendants,  resident  without  the  jurisdiction,  is  not 
ex  debito  justiciar  but  lies  in  the  discretion  of  the  Court,  which 
will  not  be  so  exercised  where  it  appears,  upon  the  facts,  that 
it  would  be  more  proper  or  expedient  that  the  action  should  be 
tried  elsewhere  than  in  Ireland.  In  an  action  by  passengers 
against  common  carriers  resident  in  England  for  not  safely 
carrying  them  from  Holyhead  to  Greenore,  and  for  not  safely 
carrying  or  delivering  their  luggage,  on  a  contract  to  carry 
same  f  lom  Derby  to  Greenore,  and  there  to  deliver  same,  it  ap- 
peared that  the  contract  liad  been  entered  into  at  Derby,  and 
that  tlie  loss  and  injuries  complained  of  occurred  in  conee- 
quence  of  a  collision  between  steamships  at  Holyhead: — 
Held  (Fitzgerald,  J.,  diss.)t  that  a  part  of  the  cause  of  action 
arose  within  the  jurisdiction,  and  that  it  was  a  fit  case  in  which 
to  order  a  substitution  of  service  of  the  writ  of  summons  and 
plaint.  Chambers  v.  L,  <fc  N,  W,  Railway  Co,  (IX.  175); 
Ashton  V.  L.  <fe  N,  W,  Railway  Co,  (I.  M.  246),  followed. 
Watson  V.  Atlantic  Steam  Nav.  Co.  (10  Ir.  C.  L.  R.  163),  over- 
ruled.   Willis  r.  London  and  North  Western  Railway  Ca 

fa.  B.  X.  88 

17. Substitution — Writ  of  summons  and  plaint — Part  of 

cause  of  action  arising  within  the  jurisdiction.]  Wliere,  in  an 
action  against  a  defendant  resident  out  of  the  jurisdiction, 
several  causes  of  action  are  joined,  the  Court  will  permit 
service  of  the  writ  to  be  substituted,  if  any  one  of  the  causes 
of  action  arises  ^i-ithin  the  jurisdiction.    Macesn  v.  Elus 

[o,  B.  vin.  jL  sa 
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18. SubHiiutiotii—Writ  of  summons  and  plaint— ^  otice 

of  aiing— Defendant  out  of  jurisdiction.]  When  one  of  the 
defendants  had  not  been  served,  and  all  of  them  had  left  the 
jurisdiction,  leave  was  given  to  substitute  service  on  him,  and 
notice  of  filing  of  the  plaint  on  the  other  defendants  by  serving 
their  solicitor.    Quiglky  v.  Hope  C.  C.  VII.  M,  635 

19. Substitution— Writ  of  summons  and  plaint— Motion 

to  make  conditional  order  absolute.]  In  an  action  against  a 
defendant  who  had  gone  to  America,  but  whose  brother  was 
stated  to  be  in  ixMsession  of  liis  farm,  as  manager,  a  con- 
ditional order  for  the  substitution  of  service  of  the  ^T^it  on  the 
brother  was  made.  He  showed  cause,  and  relied  on  a  deed 
of  purchase  of  the  lauds.  The  Court  made  no  rule  on  the 
motion.    NrNN  r.  M*D«rmott      -  C.  P.  VII.  M,  206 

20. Substitution— Writ  of  summons  and  plaint— Evasion 

by  party  on  whom  service  vas  ordered  to  be  substituted — Lia- 
bility of  defendant.]  On  a  motion  for  an  order  that  the  defen- 
dant should  plead  within  twelve  days  from  the  day  on  which  the 
order  to  substitute  service  might  have  been  made  absolute, 
or  take  short  notice  of  trial,  on  the  ground  of  alleged  evasion 
of  service  by  the  iiarty  on  whom  the  service  had  been  subati- 
tuted  sufficient  to  throw  the  plaintiff  out  of  a  trial :  —Held, 
that  the  defendant  should  not  suffer  for  a  mistake  with  which 
he  had  nothing  to  do,  and  that  the  motion  should  be  refused. 
LANCAsmBS  r.   Bedford       -  •       C.  C.  VII.  M.  126 

21. Substitution — Writ  of  summons  and  plaint — Ejcct- 

vunt — Trustees.]  Where  there  were  two  trustees  of  a  settle- 
ment, defendants  in  an  action  of  ejectment,  one  residing  in 
Ireland  and  the  other  in  England,  service  on  the  trustee  who 
resided  in  England  was  ordered  to  be  substituted  by  serving 
the  other  trustee.    M*Dougall  v.  O'Shaughnesst 

[C.  C.  I.  M.  138 

22. Substitution — Writ  of  summans  and  plaint — Defen- 
dant's wife — Showing  cause.]  Service  was  directed  to  be  sub- 
stituted on  the  defendant's  wife,  who  showed  cause,  stating 
that  she  was  not  in  communication  with  him ;  it  appeared  that 
she  had  forwarded  money  to  him,  and  that  his  attorney  knew 
his  address.  The  cause  shown  was  disallowed.  Stephenson 
r.  MOOBB        -  -  -  .  C.  P.  VII.  if.  343 

23. Substitution — Writ  of  summons  and  plaint — Defen- 
dant's attorney  acting  in  another  action  between  the  same 
parties.]  A  motion  to  substitute  the  service  of  the  summons 
and  plaint  on  the  defendsuit's  attorney,  who  was  acting  as 
such  in  a  cross-action  by  the  defendant  against  the  plaintiff, 
was  granted,  the  defendant  aleo  to  be  served  by  registered 
letter.    Fbbcklbton  v,   Goslbtt  Q.  B.  VII.  M.  329 

24. Substitution— Writ  of  summons  and  plaint— Defen- 
dant out  of  jurisdiction— Cause  of  action  arising  within 
jurisdiction,]  Action  for  wrongful  dismissal  by  an  agent  in 
Ireland  of  an  English  company.  Both  the  appointment  and  the 
dismissal  liad  been  made  by  resolutions  of  the  directors  passed 
in  England,  and  communicated  by  letters  to  the  plaintiff,  who 
received  them  in  Dublin  i—Held,  that  the  cause  of  action  had 
arisen  within  the  jmrisdiction  so  far  as  to  enable  the  Court 
to  substitute  service  of  tlie  plaint.  Hamilton  v,  Fobbign 
AND  Mbbcantile  Absubaxce  Co.        -  B.  III.  M.  388 

26. Substitution — Writ    of    summons    and    plaint^De- 

fendant  residing  out  of  jurisdictionr-Cause  of  action,  where 
arising— CampbelVs  Act.]  In  an  action  under  Lord  Campbeirs 
Act  <9  k  10  Vic,  o.  93)  against  defendants  who  resided  out 
of  the  jurisdiction,  the  summons  and  plaint  alleged: — (1) 
That  the  defendants,  as  carriers,  received  Edwin  Chambers 
to  be  carried  from  Birkenhead  to  Dublin,  vid  Holyhead,  yet 
by  their  negligence,  before  he  had  been  carried  into  or  on 
board  a  steamer  at  Holyhead,  he  was  injured  during  his 
transit  by  reason  whereof  he  died.  (2)  That  by  reason  of 
the  defendants'  negligence  in  keeping  a  jetty  and  gangway 
at  Holyhead  in  a  dangerous  condition,  said  Edwin  Cham- 
bers, during  his  transit  as  such  passenger,  but  before  he  had 
been  taken  or  carried  into  said  steamer,  was  injured,  by 
reascn  whereof  he  died.  It  appeared  that  the  deceased  had 
taken  his  ticket  at  Birkenhead  and  that  he  died  in  Dublin: 
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—Held,  that  the  plaintiff  was  entitled  to  an  order  for  sub- 
stitution of  service  on  the  defendants*  agent,  under  the  C. 
L.  P.  Act,  1853,  s.  34.  Ashton  v.  London  <fc  N.  W.  Railway 
Co.  (I.  M.  246)  followed:  Chambebs  v.  London  and  Nobth 
Westebn  Railway  Co.    -  -  •  O.  C.  IX.  176 

26. Substitution— Writ  of  summons  and  plaint— De- 
fendant resident  out  of  jurisdictiotir— Cause  of  action  arising 
within  jurisdiction.]  In  an  action  by  a  passenger  against  a 
carrier,  resident  out  of  the  jurisdiction,  for  not  safely  carry- 
ing the  plaintiff*s  luggage  to  Greenore,  in  Ireland,  the  Court 
granted  liberty  to  substitute  senice  of  the  writ  by  serving 
the  defendants*  agent  in  Ireland,  under  the  C.  L  P.  Act, 
1853,  s.  34,  where  it  appeared  that  the  plaintiff  had,  in  Lou- 
don, taken  a  tlirough  ticket  from  London  to  Dundalk,  and 
the  goods  had  been  lost  at  Holyhead  during  transit.  Ashton 
v.  London  <£?  N.  W.  Railway  Co.  (I.  M.  246).  Chambers  v. 
London  tfc  X.  W.  Rail  way  Co.  (IX.  175)  followed.  Finnigan 
V.  London  and  Nobth  Westebn  Railway  Co. 

[C.  C.  IX.  230 
M'Eleavy  v.  London  and  Nobth  Westebn  Railway  Co. 

[C.  O.  IX.  231  note 

27. Substitution — Writ  of  summons  and  plaint^Defen- 

dant  residing  out  of  the  jurisdiction — Action  for  wrongful  dis- 
missal— Cause  of  action  arising  out  of  the  jurisdiction — Service 
by  registered  letter  and  on  defendant  in  person  out  of  the  juris- 
diction.] TTie  defendant  having  verbally  agreed  with  tHie 
plaintiff  in  England  to  appoint  him  as  a  commission  agent 
for  the  sale  of  goods  in  Ireland,  and  to  send  him  patterns 
for  the  purpose,  the  plaintiff  sent  to  the  defendant  in  Eng- 
land by  post  a  draft  agreement  to  be  signed  by  him,  appoint- 
ing the  plaintiff  as  such  agent,  but  not  containing  all  the 
terms  verbally  agreed  on.  The  draft  agreement  was  accepted 
and  signed  by  the  defendant  in  England  and  posted  to  the 
plaintiff,  who  received  it  in  Ireland.  After  having  acted  as 
such  agent  for  some  years  in  Ireland,  the  plaintiff  was  dis- 
missed by  a  letter  written  by  the  defendant  in  England,  and 
received  by  the  plaintiff  in  Ireland,  by  poet  An  action 
having  been  brought  by  the  plaintiff  against  the  defendant, 
who  resided  in  Engknd,  for  wrongful  dismissal,  and  for 
breach  of  contract  to  deliver  to  the  plaintiff  in  Dublin  sam- 
ples of  goods  to  be  so  sold :— Held,  that  the  plaintiff  was 
not  entitled  to  an  order  for  service  of  the  writ  of  summons 
and  plaint  uix)n  the  defendant  through  the  medium  of  a 
registered  letter  and  by  serving  him  in  person  in  England. 
(Whiteside,  C.J.,  dub.)  Per  O'Brien,  J. :  If  either  the  con- 
tract were  entered  into,  or  the  breach  of  it  occurred,  in  Ire- 
land, the  *' cause  of  action*'  would  have  arisen  within  the 
jurisdiction  under  the  Common  Law  Procedure  Act,  1863, 
sec.  34.  Per  Fitzgerald,  J.  :  *' Cause  of  action"  witliin  the 
section  means  tlie  breach  of  contract  or  duty  constituting  the 
misfeasance  or  malfeasance  of  which  the  plaintiff  complains. 
But  even  if  such  cause  of  action  arose  within  the  jurisdiction, 
the  Court  would  not  have  power  to  order  service  upon  the 
defendant  in  England  either  by  personal  delivery  of  the  writ 
to  him  there  or  by  transmission  tlirough  poet  (doubting  Kelly  v. 
Dixon,  It.  R.  6,  C.  L.  25).  Hamilton  v.  Foreign  and  Mer- 
cantile Assurance  Co.  (III.  M.  389),  distinguished.  Dean 
V.    Sandkobd  -  -  -       Q.    B.    IX.    86 

26. Substitution — Writ  of  summons  and  plaint — De- 
fendant resident  in  England — Registered  letter.]  The  Court 
of  Common  Pleas  refused  to  give  liberty  to  sen'e  a  defendant  in 
England  by  registered  letter.    Rogbbs  v.  White 

[C.  P.  XI.  M.  7 

29. Substitution — Writ  of  summons  and  plaint — Con- 
tinuity of  agency.]  A.  contracted  with  B.  that  A.  should  d->]i\er 
at  Dublin  wheat  of  a  certain  quality,  provided  that  such  portion 
of  the  cargo  as  should  be  sea-damaged  was  to  remain  for  A., 
the  seller's,  account.  Home  of  the  wheat  was  sea-damaged,  and 
was  returned  to  C,  who  was  ^mploj^ed  by  A.  to  superintend  its 
discharge  in  Dublin,  but  was  not  his  agent  for  any  other  pur- 
pose. In  an  action  against  A.  for  breach  of  contract  in  deliver- 
ing wheat  of  an  inferior  quality,  the  Court  ordered  substitution^ 
of  ser\'ice  on  C.    Meoaw  v.  De  Lizabdi 
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PBAGTICE-OOMICON    LAW   (Before   the  Jadioatnre 
Acts)-  SBBVICB-  rontinued. 

30. Substitution — Writ  of  tummont  and  plaint— Cause 

of  action  wholly  arising  out  of  the  jurisdiction,]  In  an  affidavit 
ou  a  motion  to  substitute  service  of  the  summons  and  plaint, 
in  an  action  under  Lord  Campbell's  Act,  9  ft  10  Via,  o.  93 
(amended  by  27  &  28  Vic.,  c  95),  it  was  stated  that  the  de- 
ceased was  employed  on  board  one  of  the  defendant's  steamers, 
and  tliat  his  death  was  caused  by  the  biurstinj?  of  part  of  the 
machinery,  the  accident  occurring  on  the  high  seas  during  a 
passage  from  Milford  to  Waterford.  The  machinery  appeared 
to  have  been  in  a  state  of  corrosion  for  some  months,  during 
which  time  the  vessel  had  been  several  times  in  an  Irish  port : 
— Eddy  that  no  part  of  the  cause  of  action  arose  within  the 
jurisdiction,  and  the  motion  was  refused.  Walsh  v.  The 
Great  Western  Railwat       -  -  -       B.  VII.  11 

31. Substitution— Writ  of  summons  and  plaint^C ausc  of 

action  arising  within  the  jurisdiction.]  Substitution  of  service 
was  allowed  when  the  cause  of  action  was  the  want  of  care  of 
a  railway  company  in  carrying  iiassengers  from  London  to 
Dublin  AsHTON  v.  London  and  North-Wbstern  Railway 
(Jq C.  P.  I.  M,  246 

32. Substitution— Writ  of  summons  and  plaint— Cause 

of  action  arising  in  the  jurisdiction.]  The  plaintiff  while  in 
London  was  appointed  agent  in  Dublin  for  the  defendant,  a 
merchant  in  London.  The  Court  refused  to  substitute  service 
of  the  summons  and  plaint  in  an  action  for  damages  for  wrong- 
ful dismissal,  no  part  of  the  cause  of  action  having  arisen  in 
Irehind.     Mathews  v.  Alexander     •     a.  B.  VII.  M.  568 

33. Substitution— Writ  of  summons  and  plaint-Brother.] 

The  Court  allowed  service  to  be  substituted  on  a  brother  of  the 
defendant,  who  paid  the  defendant  an  annuity  out  of  some 
lands.    Bradshaw  v.  Shine  -  -    C.  P.  I.  M.  316 

34. Substitution— Writ    of    summons    and   plaint.]     A 

defendant  in  an  action  for  seduction  was  in  Australia.  He 
liad  recently  become  entitled  by  will  to  a  moiety  of  rents  of 
freeholds  and  considerable  personal  property,  and  had  re- 
quested the  plaintiff  to  send  her  photograph  to  his  brother, 
who  lived  in  Co.  Antrim,  to  be  forwarded  to  him  in  Australia. 
A  motion  to  substitute  service  of  the  writ  on  his  brother  and 
the  executors  of  the  will  was  refused.  M 'Knight  v.  Macart- 
KBY C.  O.  I.  M.  102 

36. Substitution— Writ  of  summons  and  plaint— At- 
torney's clerk.]  Service  which  was  directed  to  be  substituted 
on  an  attorney  was  effected  by  serving  his  clerk  at  his  regis- 
tered address:— JSTc/f/,  to  be  good  service.  Lancashire  v. 
Bedford  -  -  •  -     C.  P.  VII.  M.  469 

36. Substitution— Writ  of  summons  and  plaint— At- 
torney.] An  order  was  made  to  substitute  service  ou  the  at- 
torney of  a  railway  company,  and  to  serve  the  defendants  by 
registered  letter  at  their  London  office.  Gormanstown  r. 
Navan  and  Kinoscourt  Railwat  Co. 

[C.  C.  VII.  M.  342 

37. Substitution—Writ  of  summons  and  plaint— At- 
torney.] Service  of  a  summons  and  plaint  was  ordered  to  be 
substituted  by  serving  the  attorney  of  the  defendant,  and 
serving  the  defendant  by  registered  letter.    Johnson  t*.  Suith 

[C.  C.  VII.  M.  868 

38. Substitution — Writ  of  summons  and  plaint— Agent — 

Costs.]  A  motion  to  make  absolute  a  conditional  order  for 
substitution  of  service  by  serving  the  defendant's  agent  in 
Dublin,  whose  name  appeared  in  the  office  of  the  defendant 
and  on  the  time-tables,  was  granted.  Meir  v.  Great  Western 
Railway  Co.        -  -  -  -  C.  P.  VII.  M.  260 

39. Substitution — Writ  of  summons  and  plaint — Agent.] 

A  writ  of  summons  and  plaint  was  directed  to  be  served  on 
the  agent  in  Dublin  of  the  defendanta.    Smith  v.  Joint  Stock 

Coal  Co. O.  C.  VII.  M.  419 

Wilson  v.  Murphy  ....  VII.  M.  430 
CuLLEN  V.  London  &  North  Western  Railway  Co.  :  Brown 
V.  Fitz-Heine  :  Gardner  v.  Hincklbwood       VII.  M.  439 


PBACTIOB-OOKMON   LAW   (Before  the   Judicmtue 
Acts)— SBBVICB— conrCiitiM/. 

40. SxAstitution—Writ  of  summons  and  plaint— Agent 

—Defendant  in  India — Time  to  plead.]  The  service  of  the 
writ  was  directed  to  be  substituted  on  the  agent  of  the  defen- 
dant, who  was  in  India,  he  to  have  six  months  to  plead.  Casey 
V.  Sparrow  -  -  -  -    O.  C.  VII.  M,  6Z6 

41» Substitutian — Writ  of  summons  and  plaint — Agent 

and  manager.]  A  conditional  order  for  substitution  of  service 
on  the  defendant's  agent  and  manager  was  granted.  Greene 
V.  Hamilton  -  -  -  -        B.  VII.  If.  429 

42» — -  Substitution— Writ  of  summons  and  plaint— Tender 
after  writ— Costs  of  motion.]  When  an  action  was  commenced 
by  a  motion  to  substitute  service,  and  the  defendant  after  ser- 
vice tendered  the  full  amount  and  £2  lOs.  for  costs  z^Held^ 
that  the  Court  had  no  power  to  direct  a  taxation  of  costs  ro 
as  to  enable  the  plaintiff  to  obtain  the  costs  of  the  motion  to 
substitute  service.    Atkinson  v.  Gregory 

[a  B.  I.  IT.  167 
43. Substitulianr—Writ  of  summons  and  plaint— yon- 
service  of  conditional  order  to  substitute.]  A  conditional  order 
to  substitute  not  having  been  served  within  one  week  under 
133  G.  O.,  1854,  a  motion  for  a  new  order,  and  for  leave  to 
take  the  writ  off  the  file  for  re-service,  was  granted  as  of 
course.    Maher  v.  Kennedy      -  -  C.  P.  VTI.  M.  206 

4*« Substitution— Writ  of  summons  and  plaint— Making 

absolute  a  conditional  order.]  When  the  time  arrives  for  serv- 
ing a  notice  of  motion  to  make  absolute  a  conditional  order 
for  substitution  of  service,  the  party  showing  cause  can  enter 
a  side  bar  rule  which  the  officer  is  bound  to  accept  although 
tlic  phiintiff  may  have  filed  a  further  affidavit  Vint  r. 
Langtree         -  -  -  -         [a.  B.  I.  Jf.   279 

^' Substitution— Writ  of  summons  and  plaint— Mot itm 

to  renew  order  for  substitution  of  service.]  The  Court  allowed 
a  conditional  order  for  substitution  of  service  to  be  renewed, 
when  it  appeared  that  though  the  service  of  the  writ  had  been 
effected,  it  was  impossible  to  make  the  order  absolute,  as  the 
process-server  had  left  the  country  without  making  the  neces- 
sary affidavit.    O'Reilly  r.  Trade  ArxiLiARY  Co. 

[C.  P.  VII.  M.  600 

46. Substitution^Writ  of  summons  and  plaint— Adver- 
tisements—Public  company.]  A  plaintiff  obtained  an  order  for 
substitution  of  service;  he  had  inserted  advertisements  under 
sec.  33  of  the  Common  Law  Procedure  Act:— Held,  that  he 
was  not  entitled  to  the  costs  of  the  advertisements.  Maps  r. 
London  &  North  Western  Railway  Co.     -    E.  I.  M.  648 

^'^'- Substitution^Writ  of   revivor.]    Service  of  a  writ 

of  revivor  was  directed  to  be  made  by  registered  letter  on  the 
defendant,  it  appearing,  that  he  was  keeping  in  his  house  to 
evade  service  of  the  writ,  which  was  served  on  his  son.  Whit- 
siTT  r.  Flanagan       -  .  -         a.  B.  VII.  jr.  814 

48« Substitutionr—Writ  of  revivor.]    Tlie  service  of  a 

writ  of  revivor  was  directed  to  be  substituted  on  the  defen- 
dant's wife,  and  copies  of  the  writ  and  order  to  be  transmitted 
to  the  defendant,  addressed  to  the  Post  Office,  New  Yoik: 
the  defendant  to  have  six  weeks  to  plead.  Costello  r. 
Keeran  ....  B.  VII.   M.  803 

49. Substitution— Writ  of  revivor — Joint  conusors,]    In 

order  to  entitle  the  plaintiff  to  a  conditional  order  for  subetita- 
tion  of  service  of  a  writ  of  revivor,  issued  on  foot  of  a  joint 
judgment,  on  one  of  joint  conusors,  who  is  in  America  and  whose 
address  there  is  not  known,  by  serving  the  other  conusors  for 
him  with  the  writ  and  orders,  it  should  appear  upon  affidavit 
that  he  had  not  property  in  this  country.    Browne  r.  O'Scllivan 

[C.  C.  IX.  76 

PBACTICE  ~  COMMON     IiAW^STATIKG    PBO- 
CBEDIBGS. 

1. Abuse  of  process  of  the  Court.]    By  consent  a  brother 

of  a  man  who  had  been  ejected  for  non-payment  of  rent,  claim- 
ing an  interest  in  the  hinds,  was  put  into  possession  of  them. 
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PBACTICE— COMMON   LAW  (Before  the  Judicature 
Aot»)-STAYINa    PBOCTJBDINaS-co«/tn««f. 

he  undertaking  to  the  Judge  in,  Chambers  not  to  bring  an  action. 
On  his  bringing  an  action  against  the  soUcitor  for  the  plaintiif , 
the  Court  stayed  proceedings  as  being  an  abuse  of  the  prc^ess 
of  the  Court.    Kklly  v.  Falls         -  -       ».  L  f-  7"-* 

2. Action  and  crott-aetion— Staying  proeeeUinga  in  eross- 

action  upon  terms.]  A.,  the  plaintiff  m  one  action  moved  to 
stay  the  proceedings  in  a  cross-action  in  which  he  was  defendant. 
The  Court  granted  the  motion,  on  the  condition  of  A.  lodging 
in  Court  the  full  amount  of  money  claimed  in  the  action  in  which 
he  was  defendant,  and  paying  the  costs  of  the  action  up  to  the 
time  of  lodging  the  money  in  Court,  and  undertaking  to  ex- 
pedite the  trial  of  the  action  in  which  he  was  plaintiff.  Frazbb 
rM-CLEAN  ....  C.  p.  VII.  204 

3.  .^Persecution.]  The  Court  will  not  permit  its  process 
to  be  made  the  engine  for  persecution,  and  has  ample  power 
to  stay  proceedlngB  when  it  appears  that  the  action  brought 
i«  contrary  to  good  faith.      Bbbbn  r.  Cooper  ^^  ^^ 

4. Motion  to  stay  action  on  the  ground  of  Plaintiff's 

bankruptcy.]  In  an  action  for  breaking  and  entering  the 
pUintiff*s  dwelling-house,  the  defendant  pleaded  a  denial  of 
the  plaintiff's  title,  and  leave  and  license.  The  pUintiff 
became  bankrupt  after  the  commencement  of  the  action,  and 
the  Court  refused  a  motion  to  stay  it.  (By  Whiteside,  C.J.) 
Woods  v.    Moran         -  -       Cir.  Gas.  VII.  M.  409 

5. Restraining  action  after  injunction  of  Court  of  Chan- 
cery.] The  plaintiffs  were  Parliamentary  agents,  and  had 
been  employed  by  the  defendants  in  jwomoting  a  local 
Bill  in  Parliament ;  some  of  the  ratepayers  filed  an  informa- 
tion at  the  suit  of  the  Attorney-General,  and  obtained  an 
injunction  restraining  the  Corporation  of  Waterford,  theii 
attorneys,  solicitors,  officers,  and  agents,  from  applying  any 
portion  of  the  corporate  property  in  payment  of  the  costs  in 
connection  with  the  Bill.  A  motion,  under  section  189  of  the 
C.  L.  P.  Act,  1853,  to  restrain  an  action  by  the  plaintiff 
against  the  defendants  to  recover  the  amount  of  the  costs,  was 
refused.    Holmes  r.  Waterford  (Mayor,  &c.) 

[C.  C.  X.  M,  387 

6. TUl  taxed  costs  in  another  action  were  paid.]    The 

proceedings  in  a  second  action  were  stayed  until  the  taxed 
coetg  of  an  order  of  another  Court  were  paid  by  the  phdntiff. 
White  v.  Josephs         -  -  -  -         C.  P.  V.  8 

PBACTICB— COMMON  LAW— SXTBPCEKA. 

1. Motion  for  leave  to  issue  a  special  subp(ena,]  A  motion 

for  leave  to  issue  a  special  subpoena,  to  the  officer  in  Somerset 
House  in  charge  of  certain  books  to  pjoduoe  them  was  granted. 
Campion  v.  Stack         -         -         -         CO.  VII.  M.  389 

2. Motion  for  leave   to  serve   a  special    suhpcena.]    A 

motion  .for  leave  to  serve  a  special  subpoena  will  only  be  granted 
when  the  facts  cannot  be  proved  by  witnesFCs  within  the  juris- 
diction.     Byrne  v.  McDonnell         -         C.  C.  VII.  If.  377 

3. Motion  for  special  subpoena  under  17  &  18|  Fir.,  c.  34.] 

A  motion  for  a  special  subpoena  for  the  allowance  of  the 
plaintiff  and  another,  under  17  k  18  Vic.,  c  34,  in  an  action  of 
ejectment  on  the  title,  was  granted  as  of  course.  Leinster  v, 
Lowe  ....  C.  C.  VII.  M,  367 

4. Production  of  a  public  record — Report  of  Inspector 

of  National  Schools.]  A  motion  to  issue  a  subpoena  to  the 
secretaries  of  the  Commissioners  of  National  Education  in 
Ireland,  for  the  production  of  a  reiwrt  made  to  them  by  the  de- 
fendant as  Insx)ector  of  National  Schools,  was  refused,  on  the 
ground  that,  within  the  73rd  G.  O.,  1854,  the  document  was  not 
a  "record,"  nor  were  the  Commissioners  "officers  of  Her 
Majesty."    Quirk  v.  Harkin'  -  C.  O.  VII.  160 

PBACTICE— GOMMOK    liAW—SXTBETIES— ITAo    is 

to  be  satisfied  with  regard  to  their  solvency  F]  The  Master 
of  the  Court,  and  not  the  Judge  in  Chamber,  is  the  person  to 
be  satisfied  as  to  the  solvency  of  sureties ;  and  the  defendant 
may  have  an  opportunity  of  cross-examining  them.  Spence 
r.    DCFPY  -  -  -  -        C.  P.  VII.  M.  147 


PBACTICE COMMOK  I«AW  (Before  the  Judicature 

Act8)-TIMB. 

1. Computation  of— Christmas  holidays.]  The  Christ- 
mas holidays  are  to  be  excluded  from  the  time  fixed  for 
making  absolute  a  conditional  order.  .  Nugent  v.  London 
AND  North  Western  Railway  Co.        -       C.  P.  X.  JT.  73 

2. Common  Law  Procedure  Amendment  Act  {Ireland), 

IS70— Retrospective  operation,]  The  Common  Law  Procedure 
Amendment  Act  (Ireland),  1870,  applies  to  actions  commenced 
before  the  statute  came  into  operation,  and  Sunday  is  not 
to  bo  included  in  counting  days ;  service  of  a  notice  of  motion 
up  to  9  o'clock  is  sufficient.  N  owl  an  r.  Morgan 
^  [B.  V.  18 

PBACTICE— COMMON    LAW— VACATING  JITDG- 

MENT. 

1. The  plaintiffs,   who  had   marked   judgment  against 

tlie  defendant,  applied  to  vacate  it  on  the  ground  that  the 
defendant  had  i)aid  the  amount  by  his  cheque,  which  had  been 
retained  by  their  solicitor  till  after  judgment  was  marked. 
The  Court  granted  the  motion,  the  defendant  to  jiay  the 
amount  for  which  the  cheque  was  drawn.    Henrt  v.  Byrne 

•      [B.  VII.  M.  623 

2. Mistake.]    A  motion  to  vacate  a  judgment  should 

be  on  notice.    Holmes  r.  Waterford  and  Passage  Railway 

Co. CO.  I.  .V.  27 

PBACTICE— COMMON  LAW— VBNITB. 

1. Averment  that  defendant  intends  to  examine  witnesses.] 

On  a  motion  to  diange  the  venue,  the  omission  of  an  aver- 
ment tliat  the  defendant  intends  to  examine  witnesses  for 
tlie  proix)sed  venue  did  not  of  itself  constitute  sufficient 
ground  for  refusing  the  motion.    Gibbings  r.  O'Dell 

[a  B.  I.  M.  368 

2. Change  of,  on  application  of  the  Plaintiff — Costs.]    A 

motion  by  the  plaintiff  for  a  change  of  venue  was  gi anted,  with 
costs  against  him.      Stewart  r.  M'Donald 

[a.  B.  VII.  M.  287 

3. Change  of — Balance  of  convenience.]     A  motion  to 

change  the  venue  of  action  for  damages  for  the  diversion  of  a 
water-cour&e  was  granted,  it  appearing  that  a  view  jury  would 
be  necessary,  and  on  the  ground  of  conveniencCb  Atkinson  r. 
Mills a.  B.  VII.  M.  287 

4. Change   of — Balance    of    aonvenicnee.]      The    Court 

changed  the  venue  of  an  action  for  damages  for  the  drowning 
of  the  jdaintiff's  husband  through  tlie  negligence  of  the  de- 
fendants, from  Kildare  to  Dublin.  Gorman  *.  City  of  Dublin 
Steam  Packet  Co.  -  -  O.  C.  VII.  M.  378 

5. Change  of — Balance  of  convenience.]    The  venue  was 

dianged  from  Dublin  to  the  county  where  the  cause  of  action 
arose  and  all  the  witnesses  resided,  on  the  ground  of  the  balance 
of  convenience.  Lett  v.  Gascoigne  -  Q.  B.  VII.  If.  302 
Smythe  v.  DorPE  -  -  •  E.  VII.  M.  686 

6. Change  of — Balance  of  convenience — Local  feeling.] 

In  an  action  which  arose  out  of  an  ejectment,  a  motion  was 
made  to  change  the  venue  from  Dublin  to  Meath  on  the  ground 
of  convenience,  the  witnesses  residing  in  that  county.  The 
plaintiff  opposed  tlie  motion,  showing  that  a  fair  trial  could 
not  be  had  in  Meath,  and  the  motion  was  refused.  Handley  v. 
M'Dbrmott         -         .         -         -         C.  C.  VII.  M.  887 

7. Change  of — Balance  of  convenience.]     A  venue  was 

changed  to  the  oounty  where  the  witnesses  resided,  on  the 
ground  of  the  balance  of  convenience.      Brown  v.  0*Reardon 

[a.  B.  VII.  If.  684 

8. Change  of — Balance  of  convenience — Influence  on  jury.] 

A  motion  to  change  the  venue  of  an  action  from  Dublin  to  Sligo, 
where  all  the  witnesses  lived,  was  granted,  it  not  appearing 
that  it  wa«  a  ca^e  where  the  jurors  would  be  likely  to  be  in- 
fluenced.   Connolly  r.  Kidd  -       C.  P.  VII.  M.  314 

9. Change  of — County  where  cause  of  action  arose.]    The 

plaintiff  has  a  primd  facie  right  to  select  his  own  venue,  sub- 
ject to  its  being  displaced  on  special  grounds  of  preponderance 
of  convenience  or  propriety  in  favour  of  a  different  venue, 
irre8i)ective  of  the  accruing  of  the  cause  of  action  in  a  particular 
place.    OToolb  r.  Mflhall  -  B.  Vff 
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PBACTICE— COMMON   LAW  (Before  the  Jadlcature 

Aots)  —YSNUH—eontinued. 

10. Change  of^Delay.]    The  venue  will  not  be  changed 

when  there  lias  been  great  delay  in  applying  for  the  cliange. 
QriN  r.  QuiN  -  -  -  -        E.  I.  Jif.  404 

11. Change  of — Delay.]    The  Court  refuged  to  cliange 

the  >enue,  on  the  ground  that  the  delay  in  making  the  appli- 
TO-tion  was  unexiDlained.    Blatney  v.  Kirwan 

[C.  C.  VIII.  31.  137 

IS. Change  of— Delay.]    The  renue  will  not  be  changed 

on  the  motion  of  a  party  who  has  shown  delay,  and  which  will 
result  in  delav  of  the  cause  being  heard.      Walsh  v.  Hopkins 

[B.  I.  J/.  26 

13. Change  of — Delay.]    A  motion  to  change  the  venue 

of  an  action  which  arose  in  Dublin,  and  the  witnesses  in  which 
lived  there,  from  the  Queen's  County  to  Dublin  was  granted; 
the  plaintiff  himself  having  been  guilty  of  delay  could  not 
object.    Mebhan  v.  Midland  Great  Western  Railway  Co. 

[C.  C.  VII.  M.  866 

14. Change    of  —  Family    inHuenee  —  Jury    under    old 

Kystem.]  A  motion  tc  change  the  venue  of  an  action  of  breach 
of  promise  of  marriage  on  the  ground  that  an  impartial  trial 
could  not  be  had  owing  to  family  influence,  was  refused ;  the 
jury,  however,  to  be  struck  under  the  old  system.  Sheehy  v. 
OLeary C.  C.  VII.  M,  366 

16. Change   of— Local   feeling.]    An   order   was   made 

for  the  change  of  venue  of  an  important  fishery  case  where 
there  had  been  three  trials  in  the  original  venue,  on  the  ground 
of  local  feeling.    Devonshire  v.  Pim    -    B.  VII.  M.  669 

16. Change  of  —  Local  prejudice.]        In  an  action  for 

breach  of  warranty  of  cattle  sold  at  Ballinasloe,  a  motion  to 
change  the  venue  to  Dublin  on  the  ground  of  local  prejudice 
in  consequence  of  the  farmers  in  the  original  venue  having  lost 
oattle  in  the  same  way,  was  refused.    M'Cormick  v.  Barrett 

[a.  B.  VII.  M.  260 

17. Change  of — Local  venue.]      A  motion  to  change  the 

TOuue  of  an  action  for  flooding  in  Dublin  from  Kildare  to 
Dublin  was  granted.    Smith  r.  Midland  Railway  Co. 

[C.  C.  VII.  M.  867 

Counsel— Argument  of  case  under  20  &  21  Vic,  c.  4-3,  s.  2 

[VII.  74 

See  Counsel— Junior.    1. 
Transitory 1.  M.  646 

See  Practice— Common  Law— Pleading.    5. 
Writ  of  ea.  to.  ioc  sum  under  £10  -  -    IV.  M.  276 

See  Arrest.     9. 

PBACTICB— COXTBT     FOB     liAND      CASES     BE- 

8BBVED— (Trcfcr  of  hearing  eountel.]  Counsel  will  be  heard 
in  the  Court  in  the  order  in  which  they  are  heard  in  the  Court 
of  Exchequer  Chamber.    Holt  v.  Lord  Harherton 

[L.  C.  B.  VI.  1 

PBACTICE— CBIMIKAL   LAW. 

See  Criminal  Law— Bail. 

Criminal  Law— Certiorarl 

Criminal  Law— Indictment. 

Criminal  Law— Postponement  of  Trial. 

Criminal  Law— Practice. 

Criminal  Law— Venue. 

Criminal  Law— Writ  of  Error. 

PBACTICE— LANDED     ESTATES      (AND 
JXTDOES*)  COXTBT. 

Adjoining  Owner 

Affidavit 

Annuity 

Appeal 

Attachment 

Carriage  of  Proceedings 

Compensation 

Consolidation 

Conveyance     - 

Co.sts 


PBACTICE— LANDED    ESTATES    (AND 
JUDGES')    OOVRT-eontinued, 


DECLAR.4TI0N  OF  TiTLB 

Discharge  of  Purchaser    - 

Easement 

Ejectment 

Final  Notice  to  Tenants 

Gr.\RDIAN 

Incumbrance 

Injunction 

Interest 

Jurisdiction 

Lien      -  -  -  . 

Objection 

Order  for  Sale 

P.4RTITI0N  -  -  - 

Petition 

Possession 

Purchase  by  Tenants 

Receiver 

Record  of  Title 

Rental 

Rent-charge 

Sale      -  -  -  . 

Schedule 

Security  for  Costs  - 

Tenancies,  Leases,  Under-leases 

Title 

Turbary 


LAND 


Col. 
GIL 
€11 
612 
613 
€13 
013 

cin 

613 
GI4 
6:4 
61G 
617 
617 
617 
618 
618 
619 
€19 
620 
620 
621 
621 
622 
622 
€22 
623 
623 


PBACTICE-LANDED  ESTATES  (AND  ULND 
JXTDOES')  COXTBT-ADJOININO  OWNEB-06ier/ton 
by  adjoining  owner  to  the  accuracy  of  the  map  attached  to  the 
settlement  of  the  rental.]  An  adjoining  owner  having  filed  an 
objection  stating  that  the  map  atta<?hed  to  the  notice  of  the 
settlement  of  the  rental  served  on  him  included  as  part  of  the 
lands  ordered  to  be  sold  a  portion  of  his  estate,  and  it  appearing 
that  such  portion  was  included  in  a  map  attached  to  a  «jn- 
veyance  executed  to  him  by  the  Incumbered  Estatea  Court, 
but  was  misdescribed  in  the  body  of  such  convevanoe,  the 
Court  allowed  the  objection.      In  re  Hassard's  Estate 

[L.  E.  C.  V.  81 
Claim  of  right-of-way  by    -  -  -      IV.  M.  759 

See  Practice— Landed  Estates  Court—Dbclar  \tion 
OF  Title.    1. 

PBACTICE— LANDED  ESTATES  (AND  LAND 
JITDOES')  COXTBT-APPIDAVIT-raiTn  before  Com^ 
misstoner  abroad— I nsuMcient  description  of  Commissioner- 
Single  jurat  in  joint  amapit.]  An  order  made  that  an 
affidavit  bo  received  and  filed,  which  was  sworn  hy  two 
deponents,  but  contained  only  one  jurat,  and  in  the  jurat  of 
which,  though  the  affidavit  was,  in  fact,  made  before  a  Com- 
missioner in  Canada,  the  place  of  swearing  did  not  appear.  Jie 
Nixon's  Estate      -  -  .  -  L.  E.  C.  VIII.  30 

PBACTICE— LANDED  ESTATES  (AND  LAND 
JXrDOES»)  COXTBT-ANNXriTY-.We  subject  to  an 
annuity— 21  &.22  Vic,  c  72,  ss.  1,  54,  64.]  Tlie  Court  has 
jurisdiction,  under  see.  54  of  t4ie  Landed  Estates  Court  Act.  to 
sell  an  estate,  subject  to  an  annuity,  although  such  annuity  is 
made  purchaseable  on  payment  of  a  gross  sum  of  money,  and 
is,  therefore,  an  incumbrance  within  the  definition  of  the  A^^. 
Hackett,  Owner;  Bank  of  Ireland  (Governor  and  Co.). 
Petitioners       -  -  -  -       L.    J.   XVII.   43 

PBACTICE— LANDED     ESTATES      (AND      I«AND 
JTTDOBS')    COXTBT— APPEAL. 

^» Application  for  liberty  to  appeal  after  time  expired.] 

According  to  the  reasonable  craistruction  of  section  41  of  the 
Landed  Estates  Court  Act,  21  &  22  Vic,  c.  72,  after  three 
months  have  elapsed  from  a  decision  of  the  Court,  unless  an 
appeal  is  depending,  or  the  period  for  appealing  luta  been  ex- 
tended, the  order  becomes  final.     J?**  Borrowbs  Estate 
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PBACTICE  -  IiANDBD      ESTATES      (AND      IiAND 
JUDGES')    COUBT— AFFEAIi-eonf^nKed. 

2. Leate— Landed  Property  [Ireland)  Improvement  Act, 

I860 — Diteretion,']  The  Court  of  Appeal  in  Chancery  declined 
to  entertain  an  appeal  from  an  order  of  one  of  the  Judges  of 
the  Landed  Estates  Court,  refusinj?  to  sanction  a  lease  under 
the  25th  section  of  the  Landed  Property  (Ireland)  Improre- 
nient  Act,  1860,  on  the  gfround  that  the  refusal  to  sanction 
a  lease  under  that  Act  was  a  matter  of  personal  discretion  for 
the  Judge  himself.     In  re  De  Salis'  Estatb 

[Ch.  A.   IV.  M,  490 

8. Limit  of  time  within  which  decisions  may  be  reviewed.'] 

The  lapse  of  the  period  within  which  an  appeal  must  be 
brought  to  the  Court  of  Appeal  in  CJhancery  does  not  pre- 
clude the  L.  E.  Court  from  reviewing  its  own  decisions  or 
proceedings.    Estate  of  the  Assignees  of  BuNBrsT 

[li.  E.  C.  III.  M.  741 

4. Be-hearinff,]    A  party  who  has  been  actively  i)ro- 

fseouting  a  i)etition  of  appeal  from  an  order  made  by  a  Judge 
of  the  Landed  Estates  Court  cannot,  without  withdrawing 
his  appeal,  procure  the  cause  to  be  re-heard  in  the  Court 
below.    lie   Litchfield's   Estate    -  L.    E.    C.    V.    9 

6. Setting  aside  sale — Court  of  Appeal  in  Chancery — 

Jurisdiction  of  Landed  S states  Court.]  The  Court  of  Appeal 
in  Chancery  will  not  set  aside  a  sale  made  in  the  Landed 
Estates  CiJourt  when  the  grounds  of  appeal  are  objections 
made  to  particulars  which  constitute  part  of  the  res  gesta;  of 
the  auction,  and  the  Judge  state*  that  the  circumstances  did 
not  Puriwse  any  one.    He  BorRNBS*  Estate 

[Ch.   A.   III.  M.  794 

PBACTICE— liANDED      ESTATES      (AND      LAND 
JXTDOES*)   COXTBT— ATTACHMENT. 

1. Application   by  landlord  for  leave  to  commence   an 

actum  to  recover  possession  for  non-payment  of  rent — Juris- 
diction of  Court — Contempt.]  When  a  receiver  has  been  ap- 
pointe'I  over  lands,  the  landlord  must  obtain  leave  of  the  Court 
before  he  can  commence  an  action  to  recover  possession  for  non- 
XXitjrment  of  rent ;  and,  in  granting  such  application,  the  (^urt 
has  jurisdiction  to  impose  terms,  such  as  that  the  proceedings 
shall  not  be  commenced  for  a  specified  time.  In  the  matter  of 
the  Estate  of  R  H.  Battehsbt,  Owner  ;  J.  H.  Kilbee,  Peti- 

TIOXER         -  -  -  •         li.  J.  XXVII.  34 

2. Caretaker.]    Although,  as  a  riJe,  the  CJourt  will  not 

grant  a  conditional  order  for  attachment  against  a  caretaker 
refusing  to  give  up  possession  to  the  Receiver  of  the  Court,  but 
will  leave  the  Receiver  to  proceed  at  Petty  Sessions ;  yet  when 
the  lands  are  in  the  possession  of  the  Court,  and  a  })er8on 
becomes  caretaker  under  the  Court  under  a  letting  by  the  Re- 
ceiver under  the  Court,  a  conditional  order  for  attaclunent  will 
issue  for  contempt,  if  possession  be  not  given  up  to  the  Re- 
ceiver on  demand  made.    lie  D'Alton 

[Ii.  X.  XXVI.  M.  662 

3. Contempt — Conditional  order — Caretaker  under  Court 

refusing  possession.]  Although,  as  a  rule,  the  Court  will  not 
grant  a  conditional  order  for  attachment  against  a  caretaker 
refusing  to  give  up  possession  to  the  Receiver  of  the  Ourt, 
hut  will  leave  the  Heoeiver  to  proceed  at  Petty  Sessions; 
yet,  where  the  lands  are  in  the  ix)8session  of  the  Court,  and 
a  person  becomes  caretaker  under  the  Court,  and  imder  a 
letting  by  the  Receiver  of  the  Court,  a  conditional  order  for 
attachment  will  issue  for  contempt  if  possession  is  not 
given  up  to  the  Receiver  on  demand  made.    Wren  v.  Stokes 

[L.  J.  XXVII.  26 

4. Default  by  purchaser  in  lodging  money — lie-sale.]    A 

purchaser  not  having  lodged  his  purchase-money  within  the 
time,  a  conditional  order  for  an  attachment  issued  against  him, 
and  on  a  motion  to  make  it  absolute  no  rule  was  made,  and  the 
lands  were  sold  on  a  private  offer.  The  latter  sale  was  con- 
firmed on  appeal      In  re  Lawder's  Estate    -    Ch.  A.  V.  1 

6. Discharge  of  attachment  for  non-payment  of  purchase- 
money— Terms  of  re-sale.]  The  Court  will  discharge  an  order 
for  an  attachment  for    non-payment  of   the   purchase- money 


PBACTICE  -  LANDED      ESTATES      (AND      LAND 

JUDaES')  COUBT-ATTAOHEmNT-Hrontftiuetf. 
by  a  purchaser  in  trust  upon  the  terms  of  a  consent  to  a  re-sale, 
an  undertaking  to  pay  any  deficiency  in  price  under  the  pur- 
chase-money at  the  former  sale,  to  pay  interest  in  the  mean- 
time and  any  costs  which  should  be  incurred,  and  further, 
that  if  the  second  sale  should  bring  more  than  the  first,  the 
surplus  should  be  for  the  benefit  of  the  incumbrancers.  Re 
LINDBS.\T'S  E8T.\TE  -  -        L.  E.  C.  III.  M.  449 

6. Resistance  to  Ordnance  Surveyor.]  A  writ  of  attach- 
ment for  resistance  ofifered  to  an  Ordnance  Surveyor  was 
refused  because  it  did  not  appear  tliat  he  had  told  the  defen- 
dants that  he  was  acting  under  the  Court.  Re  Cashel*s 
KsTATE  -  -  -  -  li.  B.  C.  I.  M.  690 

PBACTICE— LANDED  ESTATES  (AND  LAND 
JXTDQES'  COXrBT)~CABBIAGFE  OF  PBO- 
CEEDINGS. 

!• Application    to    explain    delay    before    motion    for 

transfer  of  carriage.]  When  after  a  sale  of  lands  a  creditor 
wishes  to  have  the  carriage  of  the  proceedings  transferred  on 
the  ground  of  delay,  since  the  sale,  by  the  solicitor  having  the 
carriage,  the  creditor  must,  before  notice  of  motion  to  transfer 
the  carriage  is  served,  serve  on  the  solicitor  notioe  requiring 
him  to  explain  the  delay.    Re  Lynch's  Estate 

[L.  E.  C.  II.  M.  266 

2. Petitions    for    sale    by    owner    and    ineumhrancer,] 

Where  the  owner  filed  a  petition  for  sale  on  the  12th  April 
without  setting  out  an  incumbrancer's  charge,  and  the  latter 
on  the  17th  April  filed  a  petition  for  sale,  the  interest  on  his 
mortgage  being  unpaid  for  more  than  a  year,  and  the  conditional 
orders  for  sale  were  dated  the  same  day,  the  Court  made  the 
order  for  sale  on  the  incumbrancer's  petition  absolute,  staying 
lie  proceedings  on  the  owner's  petition,  and  giving  the  incum- 
brancer the  carriage  of  the  proceedings.      Re  Ryan's  Estate 

[L.  J.  XXIV.  3f.  316 

3. Transfer  of —Solicitor' s  costs— Lien,]    Upon  a  motion 

to  transfer  the  carriage  of  proceedings  to  a  new  solicitor,  the 
former  solicitor  having  a  lien  on  the  title  deeds: — Heldf  that 
he  must  be  left  to  his  lieu,  and  that  he  had  no  right  to  any 
further  security  for  his  costs.    In  re  French's  Estate 

[L.  E.  C.  I.  M.  732 

4. Transfer  of.]    The  solicitor  having  carriage  of  sale 

must  \ye  called  upon  to  account  for  delay  before  an  application 
to  transfer  the  carriage  from  him  will  be  heard.  Re  Boyle's 
Estate     •  -  -  -      L.  E.  C.  I.  3f.  189 


Consolidation  of  petitions 

See  Practice— Landed  Estates 


-      I.  M.  337 

Court— Consolida- 


tion. 
Duty  of  solicitor  liaving  -  -  HI*   M,   101 

See  Solicitor— Duties.    2. 
Transfer II.  AT.    300 

See  Practice— Landed  Estates  Court— Costs.    7. 

PBACTICE— LANDED     ESTATES      (AND      LAND 
JXTDaES')    COXTBT— COMPENSATION. 

1. Alleged  letting  value  of  tenancies  from  year  to  year.] 

A  purchaser  of  lands  in  the  Landed  Estates  Court  having 
applied  for  compensation,  on  the  groimd  that,  delay  having 
taken  place  in  the  execution  of  his  conveyance,  he  was  pre- 
vented from  ejecting  tenants  from  year  to  year,  and  obtaining 
higher  rents ;  and  there  being  no  evidence  that  he  could, have 
let  the  lands  at  higher  rents,  the  Court  refused  him  com- 
pensation.   Re  Conolly's  Estate      -  L.  E.  C.  V.  180 

2. Alteration  in  rental  made  and  notified  at  the  sale.] 

The  printed  rental  stated  that  part  of  the  premises  sold  were 
in  possession  of  a  tenant  from  year  to  year,  the  fact  being  that 
he  had  served  a  notioe  to  surrender.  An  order  was  made 
giving  leave  to  amend  the  rental,  but  knowledge  of  that  order 
was  not  brought  home  to  the  purchaser: — Held,  that  he  was 
not  entitled  to  compensation.    Re  Daroan's  Estate 


[L.  E 
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PBACTICE— LANDED     ESTATES     (AND    I<AND 
JUDaSB')  OODBT-OOilPENSATION-conrfBiMJ. 

3. Claim  of  purchaser  lo  he  dUeharged.']    A  purchaser 

in  the  Landed  Estates  Court  applied  to  have  the  sale  set  aside 
or  for  compensation,  because  of  the  statement  in  the  rental 
that  a  certain  man  was  tenant  (whidi  was  not  the  case) ;  the 
dilapidation  of  the  houses  on  the  premises;  and  want  of  a 
wall  ten  feet  high  (which  the  descriptive  particulars  stated) :  — 
Heldt  that  these  matters  did  not  pfive  the  purchaser  a  claim  to 
be  discharged;  that,  as  regards  the  wall,  which  did  not  exist 
at  all  in  some  places,  and  at  no  place  was  of  the  height  men- 
tioned, that  the  purchaser  was  entitled  to  compensation  and 
to  the  costs ;  and  if  the  owner  could  bring  forward  a  case  of 
misdescription,  the  solicitor  should  pay  the  costs.  In  re 
FoBSTEB*8  Estate  •  -  -    Ii.  E.  C.  I.  Jf.  28 

4. De/leieney  in  aereage.]    One  of  the  conditions  of  sale 

stipulated  that  no  purchaser  should  complain'  bj  reason  ol 
slight  inaccuracies  in  the  quantity.  Out  of  414  acres  there 
was  a  deficiency  of  between  two  and  three  acres: — Held,  that 
the  deficiency  was  within  the  condition,  and  the  purchaser  was 
not  entitled  to  compensation.    JRe  Keb's  Estate 

[L.  E.  C.  IV.  If.  64S 

5, Defieieney  in  quantity — Second  survey. "]    A  purchaser 

moved  for  comi)ensation  on  the  ground  that  the  lands  con- 
veyed to  him  were  less  in  quantity  than  the  rental  stated.  He 
supported  his  application  by  the  testimony  of  a  civil  engineer, 
who  had  since  the  conveyance  surveyed  the  lands.  For  the 
Ordnance  0£Bce,  it  was  stated  that  the  quantities  were  ac- 
curate : — Held^  that  a  second  and  very  accurate  survey  should 
be  made  by  the  Ordnance  Office:  the  purchaser  to  pay  the 
costs  if  the  first  survey  proved  accurate ;  if  otherwise,  to  get 
his  costs,    tn  re  Gobb's  Estate       -       L.  E.  C.  III.  M.  137 

6. Drainage  charge— Omission  in  rental.']    A  purchaser 

of  lands,  which  had  been  drained  under  a  jjublio  Act,  which 
imposed  on  the  lands  the  contingent  liability  of  being  called 
upon  to  pay  their  share  for  the  maintenance  of  the  works, 
claimed  compensation  because  the  rental  had  omitted  to  state 
this  contingent  and  fluctuating  charge: — Heldf  that  he  was 
not  entitled  to  compensation,  as  he  must  have  known  from  the 
Act  that  the  lands  were  liable  to  the  contingency.  In  re 
Ryan's  Estate        -        -        -        -        L.  E.  C.  III.  M.  U 

7. Duty  of  receivers — Licensed  premises."]     It  is  not  part 

of  a  receiver's  duty  after  purchase,  and  before  conveyance, 
to  begin  to  make  new  lettings  of  vacant  premises.  Where 
the  payment  of  the  licence  duty  of  licensed  premises  by  the 
receiver  to  the  Excise  Officer  would  not  be  suffioienfto  pre- 
serve the  license,  the  receiver,  by  failing  to  make  the  pay- 
ment, is  not  guilty  of  such  default  as  to  render  a  purchaser 
entitled  to  ooinx)ensation.  In  the  matter  of  the  Estate  of 
John   Maoeb  -  -  -  Ii.  J.   XXVII.   61 

8. Exception  of  mines — Setting  aside  sale.]     When   a 

purchaser  in  the  Landed  Estates  Court  claimed  comi)enFation 
because  the  mines,  minerals,  and  royalties  were  excepted 
from  the  conveyance,  though  not  mentioned  in  the  rental, 
the  Court  held  that  if  the  purchaser  wished  he  could  get  back 
his  purcliase-money  and  costs,  but  there  was  no  way  to  esti- 
mate the  compensation  to  be  given.    He  Bttnbfrt's  Estate 

[Ii.  E.  C.  I.  M.  604 

9. Fixture.]      A  purchaser  of  a  house  in  the  Landed 

Estates  Court  is  entitled  to  compensation  for  tlie  removal  of 
a  safe  built  into  the  wall,  which  had  been  removed  after  the 
publication  of  the  rental  and  the  inspection  by  the  purchaser, 
but  before  the  sale.    In  re  De  Bfboh  Ltnch's  Estate 

[Ii.  E.  C.  I.  Af.  489 

10. Fixture — Removal    ofy    and    cutting    down    trees  — 

Proper  course  for  purchaser  to  adopt.]  The  removal  of 
fixtures  from  lands  sold  in  Landed  Estates  Court  is  not 
properly  the  subject  of  oomi)en8ation  to  the  purchaser.  Before 
the  conveyance  the  purchaser  should  apply  to  that  Court  for  an 
injunction,  after  the  conveyance  to  the  Court  of  Chancery.  lie 
Cannon's  Estate  -  -  L.  E.  C.  IV.  3f.  634 
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11. Loss  by  reason  of  non-delivery  of  possession  at  date 

Axed — Head-rent — Apportionment.]  Where  a  purchaser,  on 
3rd  October,  1891,  bought  in  the  Court  of  the  Land  Judge 
leasehold  lands,  subject  to  a  grazing  letting,  determining  on  1st 
December,  1891,  the  rental  stating  that  the  purchaser  should 
not  bo  entitled  to  the  rents  of  such  letting: — Held,  that  he 
could  not  claim  that  the  gale  of  head-rent  accruing  on  1st 
November,  1891,  and  an  apportioned  iiart  of  the  ensuing  gale, 
should  be  jiaid  out  of  the  purchase-money.  Where  the  Guar- 
dians of  the  Poor,  owing  to  the  existence  of  disease  amongst  the 
sheep  on  the  lands  so  let,  refused  to  allow  their  removal  at  the 
expiration  of  the  term  of  such  letting,  and  the  purchaser  was 
unable  to  obtain  possession  of  or  use  the  lands : — Held,  that  at 
least  until  conveyance  no  compensation  could  be  awarded  in 
respect  of  the  loss  thereby  incurred  by  him.  In  the  matter  of 
the  Estate  op  Cassidy    -  -  -     L.  J.  XXVI.  183 

12. Measure  of,  in  eases  of  tenancies  from  year  to  year.] 

A  purchaser  is  entitled  to  compensation  in  respect  of  a  defi- 
ciency of  the  rents  stated  in  the  rental  as  payable  by  tenants 
from  year  to  year,  tlie  measure  of  compensation  being  1|  year*s 
purchase.    He  Laiider's  Estate       -       L.  E.  C.  IV.  M.  4 

13. MSf 'description    of   value   of  hog  —  Particulars-- 

Rental.]  The  rule  applicable  to  sales  outside  the  Court,  that 
the  purchaser  shoiild  satisfy  himself  by  i>erEonal  inquiry  as  to 
the  value  of  the  thing  he  buys,  and  cannot  complain  of  being 
misled  by  reason  of  the  seller  putting  an  exaggerated  value 
upon  it,  does  not  apply  to  sales  in  the  Landed  Estates  Court 
As  between  the  Court  and  the  public,  the  Court  ia  bound  to 
guarantee  the  truth  and  faithfulness  of  its  rentals.  In  re  Wolfes 
Estate  (II.  M.  370),  approved.  A  purchaser  bought  a  lot, 
upon  wliich  there  was  a  bog  of  11  acres,  described  in  the 
descriptive  particulars  attached  to  the  rental  as  "  veiy  valuable, 
and  would  let. for  much  more  tliau  arable  land."  It  appeared 
tliat  2  acres  of  the  bog  were  good,  about  4  acres  of  inferior 
quality,  and  the  rest  of  very  little  value: — Held,  that  there 
was  mis-description,  and  that  the  purchaser  waa  entitled  to 
compensation.    In  re  Stibling*s  Estate    -    L.  B.  C.  X.  17 

14. Motion  for— Practice.]  A  purchaser  moved  for  com- 
pensation for  the  cuttmg  of  timber.  A  cross-motion  was  made 
for  leave  to  examine  witnesses  to  contradict  tlie  purchaser's 
case,  and  to  fix  a  day  for  the  examination: — Held,  that  the 
cross-motion  was  irregular,  and  that  the  proper  course  would 
have  been  to  subpoena  the  witnesses  to  attend  on  the  motion 
for  compensation,  or  else  to  apply  for  a  postponement  of  that 
motion.     Re  Cabpbnteb's  Estate    -    L.  E.  G.  II.  J/.  105 

16. Non-existing  road.]    An  intending  purchaser  in  the 

Landed  Estates  Court  visited  the  lands  before  the  sale.  Having 
been  declared  the  purchaser  at  the  sale,  he  afterwards  applied 
to  the  Court  for  compensation  because  what  was  marked  upon 
the  map  as  a  county  road  was  a  lane  leading  nowhere:— 
Held^  that  he  was  not  entitled  to  compensation.  Re  Kibwan^ 
Estate  -  -  -    L.  E.  G.  I.  M,  387 

16. Omission  of  one   acre   out   of   twenty — Mistake   in 

rental.]  It  is  not  beneath  the  dignity  of  the  Court,  on  a 
question  of  compensation,  to  consider  that  one  acre  out  of 
twenty  has  been  excluded  from  a  lot  which  a  purchaser 
bought  supposing  that  it  contained  that  acre.  It  appearing 
that  there  had  been  a  material  mistake  in  the  ])rinted  rental, 
which  led  the  purchaser  to  suppose  that  the  field  in  questioo 
formed  part  of  the  lot  which  he  purchased: — Held,  that  he 
should  receive  compensation.    Re  Mebedtth's  Estate 

[L.  E.  C.  III.  M.  726 

17. Public  right   of  way— Purchaser  not   a   stranger.] 

The  purchaser  of  property  in  the  Landed  Estates  Court, 
situate  in  a  town  of  which  he  had  been  an  inhabitant,  applied 
for  compensation  on  account  of  rights  of  way  subsequently 
adjudicated  to  belong  to  the  public,  and  exercised  over  a 
pleasure-ground  which  formed  part  of  the  pn>i)erty  sold  to 
him.  It  was  in  evidence  that  he  was  previously  aware  of  the 
exercise  of  these  rights,  but  he  alleged  that  the  owner  never 
admitted  that  such  exercise  was  legal  :—HeId,  jthat  he  was  not 
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entitled  to  ooini)eii8ation.  Sdd,  also,  that  had  the  purchaser 
been  a  stranger  to  the  neighbourhood  he  would  not  have  been 
entitled-  to  compensation,  there  being  no  nieans  of  ascertain- 
ing the  amount  of  it.    He  Conollt's  Estate 

[L.  B.  C.  V.  123 

18. Rental— Tithe  rent-charge.]    When  land  is  sold  in 

the  Landed  Estates  Court,  and  the  rental  contains  no  reference 
to  tithe  rent-charge,  the  purchaser  cannot  claim  compensation 
in  respect  of  it,  as  the  ijresumption  is  that  land  is  sold  sub- 
ject to  it.    He  Barnwell's  Estate     -     Ch.  A.  I.  M.  349 

19. Bctcrvation  of  turbary.]    A  mistake  was  made  in  a 

rental  with  respect  to  rights  of  turbary.  The  date  of  the 
sale  was  the  30th  November,  1860,  and  the  mistake  was  dis- 
covered  by  the  purchaser  on  the  18th  January,  1870;  he,  how- 
ever, had  the  conveyance  executed  to  him  before  he  raised  the 
question  on  the  28th  AprU,  1870,  and  cUimed  compensation  :— 
Held,  that  he  was  kt«  in  his  application ;  that  the  injiwy  was 
incapable  of  adculation;  but  that  the  solicitor  having  carriage 
of  the  sale  should  not  have  his  costs  in  respect  of  the 
preparation  of  the  rental.  Be  Lislb's  Estate 
'     *  [Ii.  B.  C.  IV.  Jf.  632 

20. Square  tax.]    A  purchaser  in  the  Landed  Estates 

Court  of  a  house  in  Rutland  Square  is  not  entitled  to  com- 
pensation in  respect  of  a  tax  to  which  the  houses  in  the 
Square  are  liable  under  25  Geo.  III.,  c  43.  Be  Sidney^s 
Estate  -  -  -  -  L.  B.  O.  I.  If.  861 

21 Tithe  rrni-eharffe.]    Where  property  was  purchased 

in  May,  1890,  on  a  rental  published  in  1889,  the  Court 
declined  to  compensate  the  purchaser  for  the  omission  in  the 
rental  of  a  statement  that  the  lands  sold  were  subject  to 
tithe  rent-charge,  of  the  existence  of  which  the  purchaser 
swore  he  was  ignorant  when  purchasing.  For  the  future 
in  the  Land  Judges'  Court,  when  the  particulars  of  tithe 
rent-charge  or  the  annuities  in  lieu  thereof  are  not  specified, 
a  condition  will  be  inserted  tl^it  the  hmds  are  sold  free  from 
the  tithe  rent-charge  or  annuity.    Be  Baiue's  Estate 

[L.  J.  XXVII.  3f.  224 

22. Unditclosed  authority  to  tenant  to  till  land  contrary 

to  covenant.]  Subsequently  to  a  petition  for  a  sale  being 
filed  and  service  of  the  final  order  on  the  tenants,  the  owner 
authorised  his  solicitor  to  put  an  indorsement  on  a  lease 
giving  permission  to  the  tenant  to  till  the  Und  contrary  to 
the  covenant  r—Hf/rf,  that  the  purchaser  was  entitled  to 
compensation.    Be  Fowler's  F^t..te    ^^   ^    ^   ^  ^  ^^^ 

DiscOuirge  of  purchaser       -  •  -       II.  M.  898 

See  Pbactice— Landed    Estates    CorRT— Discharge 
OF  Purchaser.    2. 

PBACTICB— LANDED  ESTATES  (ABT>  LABD 
JTTDGFES')  COXTBT  —  COKSOLIDATIOE  —  Petitions— 
Carriage  of  proceeding*,]  Two  petitions  were  filed  for  tlie 
Bale  of  certain  premiws,  the  first  dealing  with  the  entire  of 
the  Und,  and  brought  by  a  salvage  creditor;  the  second 
brought  by  an  incumbrancer  on  the  life  estate  in  one  moiety. 
On  a  motion  that  the  second  petition  should  be  stayed  and 
that  the  first  petitioner  should  be  allowed  to  adopt  the 
abstract  of  title  given  in  the  second  matter,  the  Judge  made 
an  order  consolidating  both  petitions,  but  gave  the  camajge 
of  the  sale  to  the  second  petitioner,  who  had  acted  properly. 
Be  Jennings'  Estate         -  -         L.  B.  C.  I.  M.  337 

PBACTICE— LAITOBD  ESTATES  (AND  LAND 
Jin>OES»)  COXTBT  — CONVEYANCE  — 3fo<ion  to  tus- 
pend  the  execution  of  conveyances  by  the  Court.]  An  order  of 
the  Judge  of  the  Landed  Estates  Court  refusing  to  suspend 
■  the  execution  of  conveyances  to  certain  purchasers  in  that 
Court,  pending  inquiries  for  a  will  of  a  former  owner,  which, 
it  was  charg^,  gave  the  property  to  the  applicants,  was 
affirmed  on  appeal.    Be  Cullen's  Estate 

[Ch.  A.  X.  M.  644 


PBACTICE— LANDED     ESTATES     (AND      LAND 
JITDaES*)  COXTBT— COSTS. 

1, Of  puisne  ineumbraneer  from  whom  carriage  of  sale 

was  transferred  to  a  prior  incumbrancer.]  A  puisne  incum- 
brancer, who  has,  when  he  presents  a  petition  for  sale,  every 
pro8i)ect  of  being  paid,  but  afterwards  discovers  that  the  pro- 
duce of  the  sale  will  not  -pxy  prior  incumbrancers,  and  there- 
upon transfers  the  carriage  of  the  proceedings  to  a  prior  in- 
cumbrancer, will  be  allowed  all  his  costs  of  which  the  estate  r^ 
ceived  the  betifefit.    Be  Smyth's  Estate 

[L.  E.  C.  II.  M.  670 

2. Priority  of   costs   of  owner  —  Incumbered    estate.] 

Although  as  a  general  rule  in  the  Landed  Estates  Court  the 
costs  of  a  party  who  is  owner  and  petitioner  will  be  paid  out 
of  the  residue,  after  payment  of  all  incumbrances,  yet  on  special 
grounds  such  costs  may  be  ordered  to  be  paid  in  priority  to 
the  inoumlHiinoes.  In  a  case  where  the  sale  was  concurred  in 
by  the  creditors,  and  had  been  prudently  and  necessarily 
carried  out,  the  owner  was  allowed  his  costs  in  iiriority.  Be 
Wilson's  Estate       -  -  -       L.  E.  O.  I.  3f.  299 

3. Priority  of  costs  of  owner  of  insolvent  estate— Bute  a$ 

to  the  deUe  of  creation  of  ineumbranees.]  "Where  an  owner, 
bringing  an  estate  to  sale,  has  himself  created  incumbrances 
upon  it,  the  costs  of  sale  will  not  be  allowed  priority  to  the 
incumbrances ;  but  the  rule  is  oUierwise  if  he  have  to  oome  to 
the  possession  of  the  estate  so  inoumbered  by  inheritance  or 
devise.  The  costs  of  sale  of  an  owner,  who  had  been  in  receipt 
of  the  rents  of  the  premises,  and  had  not  paid  a  mortgage  debt 
affecting  them  contracted  by  himself,  or  the  head-rents,  were 
disallowed  priority  to  the  incumbrances.    Be  Woods*  Estate 

[L.  B.  C.  VI.  181 

4. Priority  of  costs  of  owner  of  insolvent  estale.'[  The 

rule  laid  down  in  IRe  Wilson's  Estate  (I.  R.  1  Eq.,  92)  does 
not  in  all  cases  deprive  the  owner  of  an  insolvent  estate  of 
the  costs  of  sale.  Where  the  owners  were  also  incumbrancers 
of  the  estate,  and  where  the  petition  liad  been  presented  with 
the  assent  of  the  creditors,  the  owners*  costs  were  allowed  in 
Driority  to  the  incumbrancers,  there  being  a  deficient  fund.  Be 
BoTCE's  Estate  -  -       L.  E.  C.  I.  If.  880 

6. Priority  of  costs  of  owner^Miwconduct  of  solicitor 

having  carriage  of  sale.]  Objection  to  a  draft  schedule  of  in- 
cumbrances on  an  estate  inoumbered  beyond  its  value,  "  that  the 
coats  of  the  owner  and  i)etitioner  should  be  paid,  not  in  priority 
to  a  mortgage  debt  due  to  an  objector,  or  to  his  assignee,  but 
should  be  i>ayable  out  of  the  residue,  if  any,  after  payment  of 
incumbrances.*'  It  was  alleged  that  the  insufficiency  of  the 
purchase-money  to  discharge  incumbrances  had  been  caused 
by  the  refusal  of  the  i)etitioner*s  solicitor  to  bring  under  the 
notice  of  the  Court  an  offer  higher  than  the  price  realised  at 
the  sale.  The  petitioner's  solicitor  had  the  carriage  of  the  pro- 
ceedings:—-iTcW,  that  the  Court  would  not  have  aocei>ted  the 
alleged  offer  if  brought  before  it ;  and  that  the  solicitor  should 
not  be  deprived  of  his  costs.    Be  Kelly's  Estate 

[L.  E.  C.  II.  M.  212 

6. Priority— Costs   of   owners— Insolvent    estate.]     The 

owner  of  an  insolvent  estate  is  not  entitled  to  have  his  costs 
as  a  first  charge  upon  the  estete.    Be  0.  M.  Wilson's  Estate 

[L.  E.  C  I.  M.  119 

7. Priority  of  owner's  costs— Transfer  of  carriage.]  The 

costs  of  an  owner  and  petitioner  having  the  carriage  of  the 
proceedings,  and  acting  bond  Ude,  will  have  priority  of  the 
creditor's  demands,  and  transfer  of  the  carriage  will  be  refused 
if  the  party  having  the  carriage  has  not  been  called  upon  to 
exphiin  deUy.    Be  Jones'  Estate       L.  E   C.  II.  M.  800 

8. Priority  of  costs  of  sale  of  insolvent  estate.]    When 

the  proceedings  were  taken  by  the  owner,  at  the  suggestion  of 
a  creditor,  the  costs  of  sale  would  be  paid  in  priority  to  the 
inciunbrances.    Be  Devbreux's  Estate     -      L.  E.  C.  V.  9 

9. Priority  of  petitioner's  costs  of  sale  when  he  was  a 

puisne  incumbrancer.]  The  petitioner,  a  puisne  incumbrancer, 
was  given  his  costs  of  sale  in  priority  to  the  demand  of  a 
prior  mortgagee :  the  costs  were  directed  to  stand  as  part  of 
the  charge  of  selling  the  estate.    Be  Malonb's  Assignees       ^ 
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10. Priority  of  costs  of  PraibcUe.]    Funeral  expenses  and 

the  costs  of  obtaining  probate  will  be  paid  in  priority  to 
the  incumbrances  on  the  schedule,  when  the  fund  realised  by 
the  sale  of  the  testator's  estate  proves  to  be  deficient.  Jle 
Woodroofe's  Estate         -  -       L.  E.  C.  II.  Jf.  636 

11- Priority  of  costs  of  owncr.l    On  a  petition  for  sale 

))y  an  owner,  when  he  has  acted  bond  Me,  his  costs  should  be 
placed  on  the  top  of  the  schedule.    Jie  R.  Dillon's  Estate 

[li.  E.  C.  I.  M.  83 

la. Review  of  taxation — Schedule  of  fees  (1859),  itetn  76 

— Copying  Poor  Law  ro/uo/ion.]  Where  the  solicitor  merely 
copies  the  Poor  Law  valuation,  without  any  independent  in- 
vestigation of  the  nature  of  the  tenancy  and  the  rent  iiaid, 
he  will  not  be  allowed  the  fee  of  28.  i)er  tenancy,  provided 
by  the  Schedule  of  Fees  (July  18th,  1859),  item  76,  but  only 
the  costq  of  such  transcription.    In  re  Temple's  Estate 

[L.  J.  XXVII.  6 

13. Solicitor  of  owner  changed^  hut  carriage  not  trans- 
fer red. "X  The  owner  and  petitioner  changed  his  solicitor,  P., 
who  continued  to  have  the  carriage  of  the  proceedings.  No 
allegation  of  misconduct  or  delay  was  made  against  him,  nor 
did  the  petitioner  apply  to  have  the  carriage  of  the  proceed- 
ings transferred:— JIcZ J,  that  P.  must  have  all  his  costs,  in 
priority.    Re  Dodwell's  Estate  L.  E.  C.  II.  M.  92 

14. Taxation  of  costs  of  advertisements.']    A  solicitor 

ordered  to  pay  for  advertisements  allowed  in  his  costs »  al- 
though the  claim  would  in  strictness  have  been  barred  by  the 
Statute  of  Limitations.    In  re  Gratdon's  Estate 

[L.  E.  C.  IV.  .V.  510 

Guardians  of  Poor  applying  for  Poor  Rate       II.  M,  181 

See  PooB  Rate.    2. 

PBACTICE— LANDED  ESTATES  (AND  LAND 
JITDOES')  COTTBT  —  DECLARATION  OF 
TITLE. 

1» Claim  of  right  of  way  by  adjoining  owner— Issue.] 

An  adjoining  owner  came  in  and  objected  to  the  declaration 
of  title  without  reserving  to  him  a  right  of  way  which  he  had 
enjoyed  for  40  years  over  the  land.  The  Court  directed  an 
issue  to  try  the  question,  the  adjoining  owner  to  be  the 
plaintiff  in  it.    Re  Cabson's  Estate    L.  E.  C.  IV.  If.  769 

^' Motive  of  petitioner.]    The  owner  filed  a  petition  to 

obtain  a  declaration  of  title,  his  object  being  to  ascertain  the 
tenure  by  which  a  tenant  held  -.—Held,  that  this  was  a  proper 
case  for  declaration  of  title.    Re  Babnlbt's  Estate 

[L.  E.  C.  III.  M.  741 

3, Objection  by  adjoining  owner— Several  fishery.]    The 

Landed  Estates  Act,  sec,  53,  contemplated  a  preliminary 
inquiry  whether  or  not  it  is  expedient j  under  all  the  circum- 
stances of  the  case,  that  the  Court  shall  jjroceed  with  the 
investigation  of  a  title,  with  a  view  to  a  judicial  declaration 
thereof.  Therefore  it  is  not  premature  to  lodge  an  objection  to 
a  i)etition  for  a  declaration  of  title  before  a  conditional  order 
for  a  declaration  of  title  has  been  made.  Re  Acheson^s  Es- 
tate      ..      L.  E.  C.  II.  M.  316;  L.  E.  C.  II.  M.  494; 

[Ch.  A.  III.  M.  196 

*• Right  of  way.]    To  a  petition  for  a  decUration  of  title 

there  was  an  objection  made  that  the  title  would  be  decUred 
subject  to  an  eidsting  public  road  or  right  of  way.  The 
evidence  showed  a  continuous  user  by  the  public  since  1847, 
when  the  road  was  made  under  the  Relief  Act:— Heldy  that 
the  petitioner  must  have  a  possession  pursuant  to  his  title 
before  the  Court  would  make  a  dedaration  for  him.  Kbtteb- 
ville's  Estate       -  -  -       L.  E.  C.  III.  M,  407 

PBACTICE— LANDED  ESTATES  (AND  LAND 
JXTDGFES*)  COXTBT— DISOHABGFE  OP  PXTB- 
CHASEB. 

1. Misdescription  in  map  attached  to  rental.]    "Where 

the  vendors  had  caused  a  map  to  be  prepared,  with  the  por- 
tion to  he  sold  (consisting  of  two  lots)  coloured  green,  and, 


PBACTIOE- LANDED  ESTATES  (AND  LAND 
JUDGES';  OOXmT-DISCHABGE  OF  FUB- 
CHA.BBR—eoHtinueik 

after  the  preparation  of  the  map,  changed  their  intention 
and  determined  to  sell  the  smaller  lot,  the  purchaser,  who 
thought  bond  ilde  that  he  was  purchasing  both  lots,  and  had 
paid  his  purchase-money,  was  held  entitled  to  be  discharged 
from  the  purchase.    Re  6beeb*s  Estate    L.  E.  C.  VIII.  87 

2. Misdescription  of  premises — Compensation^l  "Com- 
pensation "  does  not  mean  a  large  sum  amounting  to  a  con- 
siderable proportion  of  the  bulk  of  the  purchase-money.  A 
purchaser  applied  for  compensation  because  of  misdescription 
in  the  rental.  The  Court  did  not  think  that  the  case  was  one 
for  compensation;  and,  if  it  was,  could  not  calculate  what 
amount  should  be  given: — Held,  that  the  purchaser  might 
be  discharged,  if  he  pleased;  otherwise,  the  application  to 
be  refused  with  costs.    Re  Blake's  Estate 

[L.  E.  C.  II.  M.  398 

3. Omission  in  rental — Interest  on  purehase-money.]  The 

rental  of  lands  offered  for  sale,  having  omitted  to  state  the 
IJTOviso  contained  in  leases  of  them  mode  by  the  owner,  by 
which  the  owner  was  bound  to  take  up  the  possession  of  the 
premises  demised,  subject  to  the  possession  and  occupation  by 
the  under-tenants  of  portions  of  the  lands  then  under-let,  and 
in  the  ]X)S£es8ion  of  such  occupiers,  and  a  portion  of  said  pre- 
mises having  been  under-let  at  the  date  of  said  leafies,  and  con- 
tinuing under-let,  the  Court  discharged  the  purchasers.  A 
purchaser  of  lands  sold  subject  to  leases  should  inspect  the 
Teases  within  a  week  after  the  sale,  and  a  purchaser  who 
omitted  to  do  so,  was  allowed  only  a  week's  interest  on  his 
purchase-money,  with  interest  from  the  date  of  serving  notice 
of  an  application  to  the  Court  to  tlie  date  of  his  discharge. 
Whether  the  Landed  Estates  Court  has  jurisdiotioil  to  allow 
interest  on  purchase-money,  where  the  purchaser  is  discharged, 
and  where  the  money  is  not  fructifying,  qucerel  Magennis  v. 
Fallon  (2  Mol.  593).    Re  Kelly's  Estate     L.  S.  C.  V.  196 

4. Removal  of  valuable  trees  after  publication  of  rental^ 

One  of  the  lots  of  an  estate  sold  in  the  Landed  Estates  Court 
having  been  described  in  the  rental  as  being  planted  with 
valuable  and  ornamental  trees,  and  forming  a  beautiful  site  for 
a  mansion  house,  and  a  portion  of  the  ornamental  timber 
having  been  removed  by  the  owner  subsequently  to  the  pub- 
lication of  the  rental,  the  Court  discharged  the  purchaser. 
Re  Wiomobe's  Estate    -  -  -        L.  E.  G.  V.  188 

Compensation. 

See  Pbactice— Landed    Estates    CorBT— Compensa- 
tion.     3,  8. 

Misstatement  in  rental.  -  -  II.  M*  370 

See  Pbactice— Landed  Estates    Coubt— Rental.  L 

PBACTICE— LANDED     ESTATES      (AE1>      LAKD 
JXTDOES')  COXTBT— EASEMEET. 

1. Insertion  of  an  easement  in  the  rental.]    The  Court 

is  lx>und  to  inquire  as  to  easements  and  ascertain  whether 
they  exist;  and  it  therefore  refused  to  insert  in  the  rental  a 
statement  that  the  lands  would  be  sold  "  subject  to  the  right 
of  angling  if  any,  conveyed  to  the  said  "  by  a  certain  deed.  Re 
Palmee's   Estate  -  -  L.  E.  C.  II.  M.  196 

2. Right  of  commonage — Effect  of  order  of  Court  of 

Chancery  Appeal.]  An  order  made  by  the  Court  of  Chancery 
Appeal  having  recited  that  the  owner  and  petitioner,  by  his 
coimsel,  in  open  Court,  relinquished  all  claim  on  behalf  of 
himself  and  any  tenant  of  his,  except  the  tenants  of  certain 
townlands,  to  rights  of  commonage  over  the  lands  ordered 
to  be  sold  in  the  matter,  a  motion  subsequently  made  on  be- 
half of  other  tenants  of  the  owner,  that  the  owner  and  petitioner 
be  directed  to  amend  the  rental  by  inserting  therein  the 
words,  **  The  tenants  and  occupiers  of  Coolbawn,  &o.,  have 
the  right  of  common  of  turbary,  turf  mould,  and  pasture  on 
said  lands,"  was  refused.     Re  Spaight's  Estate 

[L.  E.  C.  VI.  177 

3. Right  of  way.]      Objection  by  an  adjoining  owner, 

who  claimed  a  right  of  way.    The  lands  were  held  under  a 
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lease,  made  in  1846,  for  lives  renewable  for  ever.  That  lease 
was,  within  the  last  jear  or  two,  converted  into  a  fee-farm 
p^nt.  The  lands  had  been  for  upwards  of  twenty  years  in  pos- 
session of  a  i>erson  who  was  sui  juris: — Held,  that  under  the 
circumstances  the  Prescription  Act  did  not  apply,  while  tlie  in- 
terest remained  a  leasehold  one,  and  that  the  right  of  way  was 
not  an  easement  by  prescription;  but  the  law,  as  it  stood 
before  the  Prescription  Act,  applies  to  such  cases.  That,  since 
the  evidence  showed  that  the  right  had,  with  public  notoriety, 
lieen  exercised  for  upwards  of  sixty  years,  it  was  a  su1)sisting 
right.    Be  Van  Homrigh's  Estate       I#.  E.  C.  II.  .V.  283 

PBACTICE—IiANDED  ESTATES  (AND  LAND 
JXTDOES')  COXTBT  —  EJECTMENT  —  Counsel  —  Costs.] 
An  application  for  leave  to  bring  an  ejectment  for  non-payment 
of  rent  of  lands  comprised  in  the  order  for  sale,  should  be  by 
summons  in  C*hamber,  without  counsel.    Jlc  Palmeb's  Estate 

[L.  J.  XXIII.  M.  8 

PBACTICE— LANDED  ESTATES  (AND  LAND 
JTTDQES')  COXTBT— FINAL  NOTICE  TO  TENANTS 
— Omission  to  Hie  an  objection — Compensation  to  tenant.']  A 
tenant  was  described  in  the  rental  as  a  yearly  tenant,  instead 
of  as  holding  under  an  agreement  for  a  lease.  The  parol 
agreement  proved  was  for  a  lease  for  twenty  years,  re- 
newable for  another  i)eriod  of  twenty  years.  Her  Folicitor 
neglected  to  make  the  objection  in  proper  time: — Held,  that 
she  was  entitled,  so  long  as  there  was  a  fund  in  Court,  to  be 
recouped  out  of  the  estat^  which  had  been  benefited  by  the 
wlicitor  s  omission,  the  purchaser  having  given  an  additional 
price  for  the  property,  and  she  being  entitled  to  brmg  an 
action  for  negligence  against  her  solicitor  only  when  she  was 
damnified,  which  she  would  not  l)e  if  she  were  given  compen- 
sation.   Be  Coxollt's  Estate     -     L.  E.  C.  III.  M.  669 

PBACTICE— LANDED  ESTATES  (AND  LAND 
JTJDaES')  COXTBT— QXTABDIAN  AD  LITEM— .4;»- 
plieation  to  be  diseharged.]  Tlie  Court  refused,  but  without 
costs,  the  application  of  a  guardian  ad  litem  to  be  dis- 
charged, on  the  ground  that  he  was  unacquainted  with  the 
person  of  the  minor,  and  of  the  business  required  of  him.  Be 
Montoombby's  Estate  -  -         L.  E.  C.  V.  168 

PBACTICE— LANDED     ESTATES      (AND     LAND 
JUDGES*)   COXTBT— INCXTMBBANCE. 

1. Costs — Claim  against  petitioner — Schedule  of  inevm- 

branees,]  Upon  a  petition  for  sale  being  presented  in  the 
Landed  Estates  Court,  the  owner  r.pplied  to  have  the  ccn- 
ditional  order  for  sale  set  aside  on  the  ground  that  the  peti- 
tioner owed  him  more  for  costs  than  he  owed  the  petitioner, 
and  the  costs  being  subsequently  taxed,  it  appeared  that  some 
of  them  were  barred  by  the  Statute  of  Limitations.  The 
petitioner  was  declared  on  motion  to  be  entitled  to  credit  upon 
the  schedule  of  such  taxed  coats.    Be  Abmstrong's  Estate 

[L.  E.  C.  I.  M.  46 

2. Smallncss  of  amount  due  —  Order  for  sale.]      The 

(/ourt  granted  a  conditional  order  for  pale  where  the  peti- 
tioner's debts  only  amounted  to  .^27  14s.,  but  it  was  due 
to  him  as  a  purchaser  in  the  (^ourt.    In  re  MrsRAT's  Estate 

[L.  E.  C.  X.  M.  121 

Petitioner— Tenant  for  life  and  incumbrancer — Payment 

by  remainderman  -  -  -  I.  -W.  716 

See  Tenant  for  Life  and  Remainderman.    6. 

PBACTICE— LANDED  ESTATES  (AND  LAND 
JXTDaES')  COXTBT  — INJUNCTION  — Oicnrr  o/  estate 
in  Landed  Estates  Court  cutting  down  timber.]  The  Court 
granted  a  conditional  order  for  an  injunction  when  it  appeared 
by  affidavit  that  the  owner  was  cutting  down,  and  was  intend- 
ing to  cut  down  timber  for  sale.    Be  Lawder's  Estate 

[L.  E.  C.  IV.  31.  47 

To  put  purchaser  into  possession  -  V.  180 

Sre  pRACTirE— Landed  Estates  CorRT— Possrssion.  1. 


PBACTICE— LANDED     ESTATES      (AND      LAND 
JXTDaES*)   COTTBT— INTEBEST. 

1. Arrears — Wife  living  ynth  husband-^Payable  by  him 

to  her.]  When  a  mortgage  debt  is  due  by  a  husband  and 
payable  to  the  sefxirate  use  of  his  wife,  who  lives  with  him, 
only  one  year's  arrears  of  interest  will  be  allowed  to  her.  In  re 
Kir  WAN's  Estate  -  -  L.  B.  C.  I.  M.  778 

2. On  unpaid  purchase-money.]    An  agreement    to  sell 

lands  contained  a  clause  providing  tliat  the  purchaser  should 
bo  at  liberty  either  to  retain  the  purchase-money  and  pay 
interest  thereon  after  the  rate  of  5  per  cent,  per  aimimi  until 
the  execution  of  the  conveyance  by  the  Landed  Estates  Court, 
or  at  once  bring  in  and  lodge  it  in  the  Court,  to  the  credit 
of  the  petition,  bo  as  to  relieve  him  from  liability  to  the 
payment  of  interest  from  such  lodgment.  On  the  23rtl 
November,  1867,  the  purchaser  wrote  to  the  vendors  a  letter 
complaining  of  delay,  and  stating  that  he  would  in  future  pay 
only  such  interest  on  the  purchase-money  as  it  produced  in 
the  lands.  The  purchaser  did  not  apply  to  the  Court  for 
ail  order  to  lodge  his  purchase-money : — Held,  tliat  alleged 
delay  on  the  iiart  of  the  vendors  subsequent  to  the  letter  of 
the  23rd  November,  1867,  did  not  exempt  the  purchaser  from  the 
payment  of  the  stipulated  rate  of  interest  Be  Hamilton's 
Trustees'  Estate  -  -  -  L.  E.  C.  V.  20 

3. On   untaxed    costs    secured   by    mdrtgage,    made    to 

solicitor  pending  the  relation  of  client  and  solicitor.]  Thd 
late  owner  executed  to  his  solicitor  a  mortgage  of  the  lands 
sold  in  this  matter  to  secure  £250,  due  for  costs,  with  interest 
at  £6  per  cent.  The  solicitor  claimed  three  years'  interest. 
Tliia  claim  was  objected  to: — Held,  on  the  authority  of 
Fowler  v.  Moore  (2  Jones,  415),  but  contrary  to  the  opinion 
of  the  Judge,  tliat  interest  could  not  be  allowed.  Be 
O'Connor's  Estate         -  -         L.  B.  C.  III.  M.  483 

4. Statute   of  Limitations.]      "Where   an  incumbrancer 

who  has  proved  his  demand  in  an  administration  suit  presents 
a  iK'tition  for  sale  in  pursuance  of  the  judgment  in  the  action 
and  proceeds  to  a  sale,  the  Landed  Estates  Court  when  paying 
the  incumbrancers  will  direct  the  arrears  of  interest  to  be 
calculated  in  the  same  way  as  if  tlie  distribution  were  being 
made  by  the  Master  of  the  Rolls  or  Vice-CJhanoellor.  Con- 
sequently the  Statute  of  Limitations  will  not  run  against 
an  incumbrancer's  claim  after  the  commencement  of  the 
administration  action.    Be  Ebb's  Estate 

[L.  J.  XXVII.  M.  200 

Purchase- money        -  -  -  .  v.  195 

See  Practice  —  Landed  Estates  Cofbt  — DiscHArcB 

OP  PUBCHASEB.     3. 

PBACTICE— LANDED     ESTATES      (AND      LAND 
JUDGES*)   COXTBT— JXTBISDICTION. 

1. Accounts  —  Laches  —  Staiuie  of  Limitations— Staying 

proceedings.]  A  petition  for  the  sale  of  certain  estates,  charged 
by  the  will  of  a  former  owner  with  the  payment  of  incum- 
brances then  affecting  them,  having  been  presented  for  the 
purpose  of  recovering  a  legacy  bequeathed  by  a  previous 
owner,  the  owners  disputed  the  identity  of  the  alleged  legatee, 
and  besidetri  setting  up  the  Statute  of  Limitations  alleged 
lachas  on  the  part  of  the  legatee,  and  tliat  the  bequest  was 
void  for  ambiguity  :—i5rr7rf,  tliat  the  Landed  Estates  Court 
would  not  determine  these  questions,  but  would  make  an 
order  retaining  the  petition  until  the  petitioner  should  have 
instituted  proceedings  in  Chancery  to  ascertain  his  right. 
The  machinery  of  the  Landed  Estates  Court  was  not  intended 
to  be  applied  to  the  ascertainment  of  charges  involving  the 
taking  of  complex  or  exceptional  accounts.  The  Landed 
Estates  (^ourt  was  intended  to  be  a  court  of  sale  in  the  case 
of  incumbrances  which  are  easy  of  ascertainment.  Be  Ccth- 
bebt's  Est.\te        -  -  -  .       L.  E.  C.  VI.  71 

2. 'Agreement  between  landlord  and  tenant— Apportion- 

mcnt  of  rent— Landlord  and  Tenant  {Ireland)  Act,  1870.]  The 
Court  has  no  jurisdiction  to  carry  out  an  agreement  for  sale     Jr> 

1-   .  i-^ 


l)etween   the  landlord  and  tenant  of  a  portion  of  land   com 


^ 
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prised  in  a  fee-farm  grant,  indemnified  by  the  remainder 
of  the  lands  against  the  rent  reserved  by  the  grant  Re  Doh- 
yile'b  Estatb li.  E.  C.  VI.  68 

8. Breach  of  irustJ]    Trustees  of  money  in  1825,  agreed 

to  give  the  dividends  thereon  to  the  father  of  their  cestui  que 
trust  (an  infant  three  years  old)  mitil  he  oame  of  age,  and 
took  from  the  father  a  mortgage  to  secure  tiiemselves.  They 
ohdmed  to  have  it  placed  on  tiie  schedule  as  of  the  date  of 
its  execution.  Creditors  puisne  to  the  mortgage  set  up 
the  defence  that  the  trustees  had  not  committed  any  breach 
of  trust: — Heldf  that  this  Court  had  not  jurisdiction  to  deal 
with  such  a  defence.     Re  Cuthbxbtson's  Estate 

|X.  E.  C.  III.  M,  268 

4. Effect  of  Decretal  Order  of  Court  of  Chancery. '\    The 

rules  which  reg^ulate  the  effect  of  the  Court  of  Chancery 
proceedings  as  binding  the  Landed  Estates  Court  considered. 
If  the  Court  of  Chancery  ruled  a  question  brought  before  it 
by  suitors  there,  the  Landed  Estates  Court  will  act  on  its 
decision;  when  the  jxirties  in  the  proceedings  in  that  Court 
put  the  case  on  the  ground  that  by  reason  of  such  proceedings 
they  were  unable  to  show  the  truth,  the  Landed  Estates  Court 
was  unwilling  to  allow  such  an  estoppel  to  bind  it,  but 
adjourned  the  case  for  the  purpose  of  allowing  the  parties 
to  apply  to  the  Coinrt  of  Chancery  to  have  their  rights  adju- 
dicated upon.    Re  Bbowne's  Estate 

[I-.  E.  C.  I.  M.  678;     II.  M,  7 

6. Judge  being  interested  in  estate  as  a  trustee  for  an 

ineutnbraneer,^  A  Judge  of  the  Landed  Estates  Court  refused 
to  allow  a  sale  to  proceed  when  it  appeared  that  he  was 
returned  uimn  the  schedule  of  incumbrances  as  a  trustee  under 
a  deed  which  he  had  not  seen  or  signed  and  which  could  not  be 
produced  to  the  Court.      Re  OXoohlen's  Estate 

[li.  E.  G.  IX.  AT.  82 

6. Sale  subject  to  contingent  estate — Re-sale  by  purchaser 

— Estate  defeasible  on  contingency.}  "  The  title  to  lands  for 
the  sale  of  which  a  x)etition  had  been  presented  in  the  Landed 
Estates  Court  consisted  amongst  others  of  a  conveyance  in  fee- 
simple,  executed  by  one  of  the  Judges  of  that  Court,  "  subject 
and  without  prejucUoe  to  a  contingent  estate  tail  in  the  first  and 
other  sons  successively  of  R.,  in  case  it  shall  be  held  that  at  the 
time  of  presenting  the  petition  to  the  Court  such  estate  tail  was 
subsisting  and  capable  of  taking  effect "  i—Heldy  that  the  Court 
would  not  direct  a  sale  of  the  inheritance.    Re  Batty's  Estate 

[L..  B.  C.  V.  47 

7. Trust  for  sale — Advowson— Distribution  of  purchase- 
money— -Executor— Legatee— Charge."]  A  testator  devised  ad- 
vowsons  to  trustees  and  to  the  survivor  of  them  and  to  the  heirs 
of  the  survivors,  upon  trust  to  sell  as  soon  as  possible,  and  to 
pay  the  proceeds  to  his  executors  to  sink  into  the  residuary 
estate;  by  a  codicil  he  bequeathed  £10,000  to  A.:— Held 
(reversing  the  judgment  of  the  Landed  Estates  Court),  that  the 
legacy  was  not  charged  upon  the  advowsons,  and  the  Landed 
Estates  Court  had  no  jurisdiction  to  administer  the  personal 
estate  of  the  testator  into  which  the  proceeds  of  the  sale  went. 

Re  CUTHBEBTS*  ESTATE 

[L.  E.  C.  III.  M.  648;  Ch.  A.  lY.  M.  86 

•• Trustee  and  cestui  que  truB^r-Impeachment  of  lease 

—Staying  proceedings.]  R.  (one  of  the  trustees  of  the  settle- 
ment executed  on  the  marriage  of  B,  and  the  agent  of  the 
property  put  in  settlement  by  it)  in  1858  caused  his  nephew 
to  be  substituted  for  himself  as  trustee,  and  a  few  daya 
subsequently  B.  and  her  husband,  in  pursuance  of  an  agree- 
ment in  writing  entered  into  previously  to  the  change  of 
trustees,  executed  a  lease  of  the  lands  to  R.  for  100  years, 
and  also  a  deed  covenanting  to  procure  the  execution  by  their 
two  daughters  (who  were  entitled  in  remainder  imder  the 
settlement  to  two-thirds  of  the  lands)  when  of  age,  of  a 
lease  of  the  lands  in  perpetuity  at  the  same  rent  Li  1861 
a  lease  of  the  lands  in  perpetuity  at  the  same  rent  was  made 
to  R.  by  the  trustees,  B.  and  her  husband,  and  their  two 
daughters,  and  purported  to  be  executed  by  all  the  parties. 
Upon  the  sale  of  the  lands  one  of  the  daughters  having  ob- 


PBAOTIOB- LANDED     ESTATES     (AND     LAND 
JUDGES')    OO0BT-JUBISDI0TION-c4«i/ftiii«f. 

jected  to  the  lease  being  returned  upon  the  rental,  upon  the 
grounds  that  she  was  without  independent  advice  when  she 
executed  it,  and  that  it  was  made  at  an  undervalue,  Ac.  :— 
Beld,  that  as  there  was  not  a  full  representation  of  the 
parties,  and  the  Court  could  not  give  the  relief  to  which 
they  might  be  entitled,  it  would  not  decide  the  questioo, 
but  would  stay  the  proceedings  to  a  sale,  to  enable  proceed- 
ings to  be  taken  in  Chancery  to  set  aside  the  lease.  JRe 
Db  Bazencoitbt's  Tbustees*  Estate       L.  B.   C.  VI.  76 

T  ^'77"jr*^*''  ^^^^  ^^  ^  setaement.']  In  a  matter  in  the 
Landed  Estates  Court  a  sum  of  money  was  paid  into  Court 
on  foot  of  a  mortgage,  and  the  petitioner  applied  to  have  it 
transferred  to  his  credit  on  foot  of  a  mortgage  debt  to  which 
he  was  entitled  in  right  of  his  wife.  She  put  in  a  claim  to 
an  equity  to  a  settlement,  which  the  petitioner  resisted  w 
she  was  allowed  alimony  under  an  order  of  a  Court,  and 
also  on  the  ground  that  sea  37  of  the  Landed  Estates  Court 
Act  gave  no  jurisdiction  to  Judges  of  that  Court  concerning 
a  wifes  equity  to  a  settlement  The  Judge  desired  the 
case  to  stand  for  the  purpose  of  having  proceedings  taken 
m  Chancery.  Re  Lynch's  Estate  L.  E.  C.  I.  Jf.  299 
Arranging  debtor— Petition  for  sale    -  I.    M.   746 

See  Bankruptcy— Abbangement.    22. 
Effect  of  decree  in   administration  action    in   Court  of 

Chancery  so  as  to  bind  the  Landed  Estates  Court 

See  Estoppel.    2. 
Mistake — Conveyance. 

See  Landed  Estates  Court  Coxvetaxck.    3,  4. 
Question  of  title      ....         Vm.  103 

See  Settlbmekt— Cokstbuction.    8. 

PBACTICE— IiAZTDED     ESTATES      (AH1>      LAHD 
TTJDaES')    COXTBT— IiIEN. 

1. Expenses  incidental  to   sale.]    A  x^etitioner  having 

applied  to  the  Court  that  he  might  be  dechired  entitled  to 
a  lien  in  the  same  priority  with  his  mortgage  upon  the  moneys 
to  be  produced  by  a  sale  of  the  lands  ordered  to  be  sold  for  the 
expenses  of  removing  an  accumulation  of  water  from  a  quairy, 
which  formed  a  portion  of  the  premises,  or  declared  entitled 
to  them  as  part  of  the  expenses  of  the  sale,  the  Court  refused 
the  application.    Re  Weight's  Estate      L.  E,  C.  V.  179 

8. Lodgment  of  deeds  —  Landed  Estates  Court.]     In 

obedience  to  an  order  made  by  the  Incumbered  Estates  Court 
on  the  14th  March,  1854,  J.  O.,  a  solicitor,  lodged  with  the 
Commissioners  certain  deeds  relating  to  premises  ordered  to  be 
sold,  and  upon  which  he  had  a  lien  for  costs  due  to  him  by  the 
owner,  for  whom  he  had,  some  time  previously,  transacted 
business  as  a  solicitor.  Portions  of  the  lands  having  been 
sold,  and  further  proceedings  stayed,  on  the  20th  November, 
1863,  an  order  was  made  by  the  Landed  Estates  Court  to 
transfer  the  deeds  to  the  representative  of  J.  O.,  who  had 
died,  and  they  were  transferred.  The  proceedings  having 
been  subsequently  continued,  on  the  23rd  July,  1867,  an  order 
was  made  by  the  Landed  Estates  Court  that  the  representative 
of  J.  O.  should  lodge  with  the  keeper  of  the  deeds  such  deeds 
in  his  possession,  &c.,  as  related  to  the  estate;  and  the  deeds, 
consisting  partly  of  those  previously  lodged  by  J.  O.,  were 
accordingly  lodged: — Hetdf  affirming  the  decision  of  Judge 
Flanagan,  that  the  representative  of  J.  O.  preserved  his  lien. 
Re  HuTCHiNs'  Estate         -         -         -         Ch.  A.  VI.  183 

3. Lodgment  of  deeds— Practice-Landed  Estates  Court.] 

The  former  solicitor  of  the  owner  had  a  lien  of  some  of  the 
deeds,  and  he  lodged  them  in  Court,  the  receipt  from  the 
officer  expressing  that  the  lodgment  was  made  subject  to  the 
lien.  The  Court  decided  that  the  lien  was  lost  by  the  lodg- 
ment.   Re  BuRROWEs'  Estate    -  •    Ch.  A.  I.  M.  336 

—  Costs I.  Jf .  732 

See  Practice— Landed  Estates  Cojtbt— Cabbiaob  op 
Proceedixos.    3.. 
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PBAOTrCB^IiAHDED     ESTATBS     (AZTB      I^AISTD 
JUDGES')  COXTBT— OBJEOTIOK. 

1. Filing  objection  and  not  clain^— Costs,]    A  daimaiit, 

who  neglects  to  file  his  daim  within  the  prescribed  time,  but 
subsequently  files  an  objection,  will  be  allowed  only  the  costs 
of  filing  a  claim,  unless  he  can  show  that  he  had  not  seen  in 
time  the  published  notice  to  claimants.  He  Casembnt*s 
Estate      -  -  -  -  L.  B.  C.  II.  Jf.  637 

8. Schedule — Costs  of  litiffcUion,']    A  case  came  on  upon 

argument  of  objections  to  the  schedule,  two  of  which  involTed 
the  trial  of  the  matters  in  the  Court  of  Chancery  and  the  third 
a  trial  before  the  Judge  of  Assize.  The  owner  objected  to 
these  as  being  at  the  expense  of  the  estate.  Lynch,  J.,  said 
he  would  accede  to  the  application  to  hear  the  objections  with- 
out producing  evidence  if  the  parties  came  to  him  to  argue 
then.      He  Caxtwell's  Estate  -         Ij.  E.  C.  I.  Jf.  103 

Adjoining  owner      -  -  -  -  -      V.  31 

See  Pbacticb—Landed    Estates    Court— Adjoining 

OWNEB. 

PBACTICE— IiAHDBD     ESTATES     (AND      LAKD 
JUDaES')    COXTBT— OBDEB   FOB   SAIiE. 

1. Absolute  order  rescinded^]    An  absolute  order  for  sale 

was  discharged  on  the  ground  that  the  nominal  owner  was  not 
in  receipt  of  the  rents  and  profits  of  the  land  ordered  to  be 
sold.    In  re  HrNT^s  Assigne^ss*  Estate     Ij.  E.  C.  I.  Jf.  28 

2. Absolute  arder  for  sale — Effect  of  rescission  of*]    An 

absolute  order  for  sale  of  land  grounded  on  a  different  construc- 
tion of  the  clause  in  a  settlement  having  been  made,  and  the 
lands  having  been  sold,  and  thet  purchase-money  having  been 
paid  out,  the  Court  of  Cliancery  Appeal  held  that,  without  pre- 
judice to  the  sale  or  the  title  of  the  purchaser,  the  absolute 
order  for  sale  ought  not  to  be  held  binding  on  the  owner,  as 
a  decision  of  the  validity  of  a  deed  of  1861,  which  pur- 
ported to  execute  the  articles,  and  that  the  owner  was  entitled 
to  the  cash  standing  in  Court  and  to  the  sums  paid  out,  and 
that  the  orders  should  be  rescinded  under  which  such  pay- 
ments were  made.     Rt  Gbiee's  Estate  -         Ch.  A.  VI.  20 

3. Outstanding  mortgage — Cause  against  absolute  order 

for  sale.]  The  existence  of  an  outstanding  mortgage,  which 
contained  a  provision  that  the  mortgagee  was  not  to  be 
required  to  take  a  repayment  of  his  loan  for  five  years,  is  no 
cause  against  making  absolute  a  conditional  order  for  sale. 
Re  Woodwabd's  Estate      -       -       -      Ij.  E.  C.  I.  M,  443 

PBACTICE—LANDED     ESTATES      (AND      LAND 
JUDGES')    COTJBT— PABTITION. 

1. Amendment    of    order    for  —  Jurisdiction  —  Landed 

Estates  Court  Act,  1856,  ss.  79,  85.]  Even  though  an  order  for 
partition  be  signed  by  the  Judge,  and  sealed  with  the  seal  of 
the  Court,  the  Court  has  jurisdiction  to  amend  the  order 
before  conveyance.    Re  Mabtin's  Estate 

[Ii.  J.  XIII.  102 

2. Joint  owners— Dissent  to— Sale— Si  &  32  Vic,  c.  40,  s,  4.] 

The  owners  of  five-sixths  of  an  estate  held  in  undivided  shares 
having  petitioned  fhe  Court  that  pursuant  to  the  provisions  of 
the  31  k  32  Vic,  c.  40,  the  entire  estate  might  be  sold  and  the 
proceeds  distributed  amongst  the  owners,  the  owners  of  the 
remaining  one-sixth  share  showed  cause  against  making 
absolute  the  conditional  order  for  sale,  on  the  grounds,  1st, 
lliat  part  of  the  property  consisted  of  houses  and  tenements 
situate  in  different  streets  in  the  City  of  Dublin,  and  part  of 
it  of  lands  in  the  County  Cavan,  held  by  a  large  number  of 
tenants,  the  tenements  lying  at  considerable  distances  from 
one  another;  2nd,  that  in  the  opinion  of  the  parties  showing 
cause,  their  share  of  the  purchase-money  would  not  yield  them 
the  income  derived  by  them  from  their  share  of  the  estate. 
(The  grounds  of  this  opinion  were  not  stated.)  3rd,  that  the 
dissenting  owners  were  nuns,  residing  in  a  convent,  and  not 
conversant  with  the  business  of  the  world: — Held,  that  this 
was  not  a  "  good  reason  to  the  contrary  "  within  the  meaning 
of  the  4th  section  of  31  &  32  Vic,  o.  40,  and  that  the  order 
for  sale  should  be  made  absolute.    Re  Lanodale's  Estate 

[L.  E.  O.  yi.  12 


FBAOTICE- LANDED     ESTATES     (AND     IiAND 
JUDaBS')    COI7BT-  FABTITION-con/iniMdL 

3. Landed  Estates  Court  Act,  s.  79.]    Upon  motion  to 

make  absolute  a  conditional  order  for  sale  of  an  undivided  share 
imder  the  Partition  Act,  1868,  cause  was  shown  that  the  title 
to  one  of  the  undivided  shares  was  not  ascertained,  as  the  share 
was  alleged  to  be  the  property  of  W.  D.  or  P.  D. : — Held,  that 
the  cause  shown  should  be  disallowed.    Re  Dane's  Estate 

[Ii.  E.  C.  VII.  46 

PBACTIOE— LANDED     ESTATES     (AND      LAND 
JXTDOES'}   COXTBT— PETITION. 

1. Benefit  of  all  creditors— Debt — Statute  of  Limitations.] 

A  petition  for  sale  presented  by  one  creditor  in  the  Landed 
Estates  Court  becomes  a  petition  presented  on  behalf  of  all 
creditors.  Time  does  not  run  against  a  debt  which  at  the  date 
of  the  presenting  of  the  petition  is  not  barred  by  the  Statute 
of  Limitations.    Re  Ibwin's  Estate         L.  E.  C.  I.  M.  103 

2. Copies  of  deeds.]    An  application  for  leave  to  get 

copies  of  deeds  lodged  in  Court  in  a  petition  matter,  when  not 
made  by  the   solicitor  having  carriage,   must  be  on  notice. 

MULLINS  V.   PiLKINGTON     -  -     L.  J.   XXVII.  M.  668 

8. Incumbrancer— Minor  owner— Prior  ascertainment  as 

to  whether  incumbrance  could  be  paid  off  in  reasonaJble  time — 
Dismissal  of  petition.]  A  petition  was  presented  for  the 
payment  of  four  months'  interest  on  a  mortgage  of  the  life 
estate  of  the  late  owner,  the  present  owner  being  a  minor.  No 
application  had  been  made  to  the  family  before  presenting  the 
I}etition,  and  the  estate  was  ample  security: — Held,  that  the 
petition  should  be  dismissed  without  costs.  Re  Meredith's 
Estate L.  J.  XIII.  M.  378 

4 Real  Property  Limitation  Acty  1874  (37  &  38  Vic, 

c  57),  s.  8.]  The  filing  of  a  petition  for  sale  by  an  incum- 
brancer is  a  iiroceeding  within  the  meaning  of  the  8th  section 
of  tlie  Real  Property  Limitation  Act,  1874,  and  prevents  the 
statute  from  nmning  from  that  date  as  against  the  petitioner. 
In  the  Matter  of  the  Estate  of  John  Stinson  and  Thomas 
Stinson L.  J.  XXVII.  26 

6. Trustees  for  sale.]     When  a  former  trustee  of  a  will 

had  committed  a  breach  of  trust  in  investing  trust  funds  in 
the  purohase  of  land,  and  the  Master  of  the  Bolls  appointed 
new  trustees  who  presented  a  i)etition  for  the  sale  of  the 
land,  the  Court  refused  to  fiat  the  petition  as  they  were  not 
trustees  for  sale,  and  it  had  no  jurisdiction  to  do  so— but 
allowed  the  petition  to  be  retained  in  Court  till  a  decree  for 
sale  had  been  obtained  in  the  Court  of  Chancery.  Re  Hull's 
Estate L.  E.  O.  I.  Jf.  138 


-Statute  of  Limitations 

See  LnoTATiONs,  Statute  op. 
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PBACTICE--LANDED     ESTATES     (AND 
JUDGES*)    COTTBT^POSSESSION. 

1. Injunction  to  put  purchaser  into  immediate  posses* 

sion.]  Where  it  was  shown  that  premises  purchased  in  the 
Landed  Estates  Court  wero  in  the  possession  of  a  labourer, 
and  were  likely,  in  consequence,  to  be  deteriorated  in  value, 
the  Court  g^ranted  an  injimotion  to  put  the  ptirchaser  into 
immediate  jxMsession,  although  according  to  the  conditions  o£ 
sale  the  purchase-money  was  not  to  have  be^  lodged  until 
three  months  after  the  confirmation  of  the  sale.  Re  Wtse's 
Estate L.  E.  O.  V.  180 

2. Petition  for  sale  of  lands  not  in  the  owner's  hands — 

Staying  proceedings."]  When  a  tenant  who  was  described  in 
the  schedule  as  an  overholding  tenant  of  part  of  the  lands 
ordered  to  be  sold  came  in  and  claimed  to  be  owner  in  fee  by 
virtue  of  possession  without  paying  rent  for  30  years,  the 
Court,  as  it  will  not  try  ejectments,  stayed  proceedings  till  the 
owner  took  steps  to  get  possession  of  that  portion.  Re  Thb 
Estate  of  thi  Absignibs  or  Bxsminghaic 
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PitACTICB— LANDED  ESTATES  (AND  LAND 
JXTDGBS')  COXTBT— PXTBCHASB  BY  TEN- 
ANTS. 

1, Lots—Discretionary  power  of  Court— Landlord  and 

Tenant  (Ireland)  Act,  1870,  s.  46.]  Where  an  estate  has  been 
brought  for  sale  in  the  Landed  Estates  Court,  and  on  the 
settlement  of  the  rental  has  been  sub-divided  into  lots  co- 
extensive with  the  holdings  of  the  occupying  tenants,  there 
is  no  absolute  right  conferred  bj'  the  46th  section  of  the  L.  & 
T.  (Ir.)  Act,  1870,  upon  any  tenant  or  number  of  tenants 
to  purchase  his  or  their  respective  holdings  at  a  price  offered 
therefor,  or  to  be  fixed  by  the  Court.  Tlie  right  of  an  occupy- 
ing tenant  to  be  afforded  reasonable  facilities  for  purchasing 
his  holding  being  qualified  by  the  provision  that  such  must 
be  consistent  with  the  interests  of  the  persons  interested  in 
the  estates  or  the  purchase-money  thereof.  An  owner  is  not 
coerced  to  sell  to  him  at  an  offered  iirice  less  tlian  he  could 
obtain  from  third  persons;  and  the  Landed  Estates  Court, 
notwithstanding  the  estate  having  been  so  sub-divided  into 
several  lots,  may  sell  the  estate  in  one  lot,  either  by  private 
sale  or  public  auction,  if,  in  the  exercise  of  its  discretion,  it 
considers  that  the  most  advantageous  course  consistent  with 
the  interests  of  those  interested  in  the  estate  or  its  purchase- 
mouev.      lie  Domvile's  Estate  ^    ^^^ 

'  [L.  B.  0.  &  Ch.  A.  IX.  134 

8. Practically  unincumbered  estate-— Right  of  tenants  to 

purchase— Ji  iff  hi  of  owner  to  sell  privately. li  The  owner  of  an 
estate  which  was  practically  unincumbered  agreed  to  sell  it 
to  a  purchaser ;  the  tenants  claimed  to  have  the  right  of  buy- 
ing it  under  sec.  46  of  the  Landlord  and  Tenant  (Ireland)  Act, 
1870  -.—Heldy  that  the  Act  did  not  impose  upon  the  Court  an 
imperative  duty  to  sell  at  all  hazards  to  the  tenants,  and  as 
the  agreement  with  the  intending  puicliaser  was  entered  with 
bond  Hdc,  he  should  be  declared  entitled  to  have  it  carried 
out.    Jic  Le  Fanc's  Estate       -       L.  E.  C.  XI.  M.  308 

Locus  standi  of  tenant         -  -  XXVI.    37,  80 

AVc  Pkactice— Landed  Estates  CorKT-  Sale.    3. 

PBACTICE^LANDED     ESTATES     (AND      LAND 
JXTDaES*)    COTJBT— BBCEIVEB. 

1, Appointment  of— Incumbrancer— Amount  of  interest 

due— Judicature  Act,  s.  39.]  The  Court  will  not,  except  under 
unusual  circumstances,  ajipouit  a  receiver  on  the  application  of 
an  incumbrancer  where  only  one  year's  interest  is  due,  and 
there  id  sufficient  security.    lie  Murbay's  Estate 

[L.  J.  Xin.  M.  374 

S. Appointment  of— Application  by  incumbrancer— Con- 
ditional order  for  sale — Jurisdiction — Judicature  Act,  s,  39.] 
l^ho  Court  refused  to  appoint  a  receiver,  on  the  application  of  an 
incumbrancer,  where  the  conditional  order  for  sale  had  not  been 
male  absolute.    lie  Gavssen's  Estate 

[L.  J.  XIII.  .V.  374 

3. Exttnsion — Prior  incumbrances — Impeachment  of  in- 
cumbrances— Fraud — Judicature  Act,  s,  40.]  The  Court  will 
not  grant  a  motion  under  sec.  40  of  the  Judicature  Act,  1877,  by 
a  prior  mortgagee,  to  extend  his  claim  to  a  receiver  appointed 
on  behalf  of  a  puisne  mortgagee,  if  the  latter  resists  the  motion, 
on  the  ground  that  the  earlier  mortgage  has  been  obtained  by 
fraud ;  but  will  direct  the  prior  mortgagee  to  bring  an  action  for 
the  puiix)se  of  extending  the  receiver.  Stmble,  the  Court  must 
be  satisfied  tluit  the  impeachment  of  the  incumbrances  is  bond 
fide.     In  re  O^Elaherty's  Estate         -         L.  J.  XIV.  12 

4. Judgment  mortgage  for  not  more  than  £150— Chan- 
cery licceivcrs'  [Ir.)  Act,  1867,  s.  l-Judieaiure  Act,  s.  28  (8).] 
The  petitioner,  a  judgment  mortgagee  for  a  sum  not  exceeding 
£150,  having  applied  to  liave  a  receiver  apiK>inted  over  the 
lands  on  account  of  certain  delays  in  the  proceediugd  neces- 
Kitated  by  difficulties  in  the  title  :  — Hcld^  that  the  provisions  of 
the  3nl  sec.  of  19  &  20  Vic,  c.  77  (for  amending  the  practice 
of  the  Court  of  Chancery  in  Ireland  in  relation  to  tlie  apix)inting 
of  receivers  over  Real  Estate)  providing  that  no  receiver  shall 
be  apix)inted  over  lands  on  the  application  of  a  judgment- 
mortgagee  for  a  sum  not  exceeding  £150,  were  reix?aled  by 


PBACTICE  — LANDED      ESTATES      (AND      LAND 
JUDQES')    COITBT-BECBIVEB-coikIniim/. 

sec.  28,  sub-sec.  8  of  the  Judicature  Act,  enabling  the  Court 
to  appoint  a  receiver  whererer  the  Court  thought  it  *' just  or 
convenient,"  and  tliat  a  receiver  should  be  apjwinted.  Oamf.tt 
v.  Bradley  (L.  R.  3,  App.  Cas.  944)  applied.  M*Ccllagh  r. 
Bell L.  J.  XVII.  77 

6. Purchaser — Incumbrances.^    Where  a    recei%'er    oi-ir 

an  estate  became  the  purchaser  of  incumbrances  upon  it  uud 
of  tlie  estate  itself,  the  owner  applied  tn  liave  an  inquiry 
made  as  to  tlie  sums  i)aid  for  the  purchase  of  the  incumbranc(8 
by  the  receiver.  The  motion  was  refused,  as  no  notice  ri^d 
been  given  to  the  parties  who  were  settled  upon  the  Fcheduii.'. 
Re  (C.  M.)  Dillon's  Estate       -  -    L.  E.  C.  I.  Jf.  46 

Appointment  .  .  -  -  XV.  "JS 

See  Settlement— VoLrxTABY  Settlement.    4. 

Duty — Licensed  premises    -  -  -      XXVII-  51 

;SVc  Practice— Landed  Estates    Coubt— Compensa- 
tion.   7. 

PBACTICE— LANDED     ESTATES      (AND      LAND 
JUDGES*)  COXTBT— BECOBD   OF  TITLE. 

1. Equitable  mortgage  of  lease — Subsequent   acquisition 

by  lessee  of  lessor  s  title,  and  title  recorded."]  In  1846  a  lease 
for  99  years  was  granted  to  O'K.,  who  in  1864  deix>sited  it 
by  way  of  equit.ible  mortgage,  with  the  Bank  of  Ireland; 
in  1868  O'K.  purcliased  the  lessor's-  interest,  and  recorded  bU 
iiiXei— Held,  that  the  equitable  mortgage  could  not  be 
recorded  against  the  interest  purchased  by  O'K.    Re  O'Keeffe 

[L.  E.  C.  VIII.  M,  178 

2. Land  certificate— Lien.]    Wlien  a  title  is  recorded  by 

an  owner,  the  mortgagee,  under  a  mortgage  from  a  previous 
owner,  is  entitled  to  retain  the  land  certificate.    Re  Rooney 

[L.  E.  C.  VIII.  83 

PBACTICE— LANDED     ESTATES      (AND      LAND 
TXTDaES')  COXTBT— BENTAL. 

1. Mis-statement — Issue  directed.]    An  owner  was  tenant 

for  life,  with  an  ultimate  limitation  to  himself  in  fee,  de- 
pendent on  the  death,  without  issue,  of  himself  and  lii« 
brother  the  purcliasor.  The  rental  stated  that  there  wa^ 
not  any  issue  of  the  owner,  who  died  after  the  sale,  but 
before  the  execution  of  the  conveyance.  It  was  now  alleged 
tliat  a  daughter  of  the  owner  was  alive.  On  a  motion  by 
the  purcliaser  to  be  discharged  becauise  of  the  misrepreseuta- 
tion : — Held,  that  an  issue  to  try  the  truth  of  the  allegatiou 
should  be  granted.    Re  Wolfe's  Estate 

[L.  E.  C.  II.  li.  370 

2. Motion  to  amend — Mistake.]    A  tenant  of  lands  gold 

in  tlie  Landed  Estates  Court  having  been  erroneously  re- 
turned on  the  rentid  as  holding  11a.  3r.  29p.  under  a  lease 
for  years,  whereas  tlie  quantity  comprised  in  the  lease  w:as 
9a.  Or.  33p.,  and  2:i.  2r.  36p.  were  held  under  a  different 
tenure,  but  one  admitted  to  be,  hy  agreement,  intended  to  he 
co-extensive  witli  the  lease,  a  reduction  having  been  made  in 
the  entire  rent  equi\*alent  to  the  rent  iiayable  for  the  latter 
quantity,  the  Court  refused  an  application  by  the  purchasers 
to  amend  the  rental  by  stating  in  it  that  the  tenant  held 
9a.  Or.  33p.  under  the  lease,  and  2a.  2r.  36p.  as  tenant  at 
will    Re  Mullabket's  Estate         -         L.  E.  G.  VI.  60 

3. Ulster    tenant-right    custom — Landlord   and    Tenant 

Act,  1870.]  On  an  application  being  made  that  statement  be 
placed  upon  the  rental  that  lands  ordered  to  be  sold  in  the 
Landed  Estates  Court  are  subject  to  the  Ulster  tenant-right 
custom: — Held,  affirming  Lynch,  J.,  that  the  Landed  Estates 
Court  will  not,  upon  the  application  of  tenants,  cause  an 
indorsement  to  be  inserted  upon  the  rental  of  lands  situate  in 
Ulster,  and  ordered  to  be  sold  in  that  Court,  that  such  lands 
are  subject  to  the  Ulster  tenant-riglit  custom,  sudi  indorse- 
ment being  mmecessary  for  their  protection.  The  effect  of 
!  the  Land  Act,  1870,  on  the  rights  of  tenant^}  in  districts  where 
I  tmstom  exists  considered.  Re  Mabquis  of  VfATtRFOKD'a 
Estate        -        -  L.  E.  C.  T.  9  L^fc^A*  V.  186 
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PBACTICE— LANDED  ESTATES  (AND  LAND 
JXTDOBS*)  COXTBT^BENT-CHABOE— Afo(7e  of  recover- 
ing arrears  of  rent-charge — Petition  for  tale  diimiBsed.']  An 
owner  in  possession  of  lands  granted  a  rent-charge  to  A.,  %Tho 
presented  to  the  Landed  Estates  Court  a  i>etition  for  sale  to 
raise  arrears: — Held,  reversing  the  decision  below,  that  A.'s 
remedy  was  by  distress  and  that  a  Court  of  Equity  would  not 
sell  in  such  a  case.     In  re  Kellt*8  Estate 

[Ch.  A.  II.  M.  309 

PBACTICS— LANDED     ESTATES     (AND      LAND 
TXTDGBS')   COTTBT— SALE. 

1. Application  to   stay   a   sale— Laches.]      The   Court 

refused  to  stay  the  sale  of  lands  ordered  to  be  sold  until  the 
owner  should  have  brought  an  ejectment  against  a  person 
alleged  to  be  wrongfully  returned  on  the  schedule  of  tenancies 
as  tenant  from  year  to  year  of  a  portion  of  the  lands  at  an 
undervalue,  the  owner  having  taken  no  step  to  dispute  such 
tenancy  from  the  time  of  service  of  the  final  notice  to  tenants 
until  a  motion  was  made  by  an  incumbrancer,  for  the  pinpose 
of  expediting  the  sale.    He  Has8ABD*s  Estate 

[L.  E.  C.  V.  83 

2. Confirmation  of  country  sale—Estate  sold  in  lots.] 

AVliere  an  estate  consisting  of  several  lots  is  sold  in  the  county 
the  sale  of  each  lot  should  be  treated  as  the  sale  of  a  separate 
estate.    He  Crawford's  Estate     -    L.  E.  C.  IV.  M,  642 

3. In    Court— Bidding    hy    solicitor ,    having    carriage, 

personally— Bidding  hy  third  party^  instructed  by  solicitor^ 
having  carriage,  on  behalf  of  private  client — Rescission  of  sale 
—Right  of  persons,  other  than  owner  or  incumbrancer,  to  apply 
to  have  sale  rescinded  by  reason  of  such  bidding— Inherent 
right  of  Court  to  rescind  sale,  where  such  irregularity  is 
brought  to  its  knowledge— Landed  Estates  Court  Act,  1858, 
*.  57.]  At  a  sale  in  the  Land  Judges'  Court,  W.,  the  solicitor 
Ijaving  carriage,  acting  on  the  instructions  of  K.,  an  intending 
purchaser,  authorised  N.  to  bid.  The  Judge  was  not  aware 
of  the  circumstances,  and  N.  being  the  highest  bidder,  K.  was 
declared  the  purdiaser.  On  appeal  from  an  order  refusing 
an  application  by  J.  R.,  and  others,  tenants  on  the  estate,  who 
alleged  their  wish  to  purcliase  through  the  Land  Commission^ 
and  asked  that  the  sale  should  be  rescinded,  on  the  ground 
that  the  same  was  had  in  violation  of  21  &  22  Yic,  c.  72,  s.  57 
(the  application  not  being  supported  by  the  owner  or  the  in- 
cumbrancers) : — Held,  that  a  solicitor  having  carriage  may  not 
bid  at  a  sale  in  Court  of  a  particular  estate,  either  personally 
or  through  an  agent  or  nominee,  both  being  equally  forbidden, 
not  only  by  sec.  57  of  the  Landed  Estates  Court  Act,  1858, 
but  also  on  grounds  of  public  policy,  by  the  principles  and 
practice  of  the  Court;  and  that — ^whether  the  sale  were  had 
bond  Ude,  and  for  the  best  price  obtainable  or  not,  and 
whether  impeached  by  the  owner  or  any  incumbrancer  or  not — 
the  Court  has  power  of  its  own  motion  to  rescind  such  sale, 
and  should  rescind  same  if  once  the  fact  of  such  irregularity  is 
brought  to  its  knowledge,  even  by  parties  not  entitled  of  them- 
selves to  apply  for  the  rescission  of  same.  {Per  Falles,  C.B.) 
{Dubitante,  Barry,  li.  J.) : — The  applicants— tenants  desirouj 
of  purchasing  through  the  Land  Commission — had  no  locus 
standi  entitling  them  to  make  such  application.  In  re 
YorNo's  Estate      L.  J.  XXVI.  27;  C.  A.  XXVI.  30 

4. Poslponement.]    On  the  day  previous  to  that  fixed 

for  the  sale  one  of  the  owners  applied  for  a  ix)stponement  of 
the  sale.  It  appeared  that  the  inconvenience  and  loss  to  the 
owner,  if  the  sale  was  not  postponed^,  would  probably  be 
greater  than  the  inconvenience  caused  to  the  public  by  a  post- 
ponement : — Held,  that  the  sale  should  be  postxwned,  the 
lands  being  sufiicient  security  for  the  debt.  Re  Bolaxd*s 
Estate  -  -  -  .     L.  E.  C.  II.  M.  444 

6. Remuneration   of   solicitor   for  negotiating   sales   to 

tenants.]  A  solicitor  >vho  negotiates  sales  to  tenants,  through 
the  Land  (commission,  of  land  in  the  Land  Judges'  ()ourt  will 
be  paid  a  reasonable  amount  for  his  trouble;  he  must  send 
in  a  detailed  statement  of  his  services,  attendances,  &c.,  just 
as  if  for  taxation,  which  the  Land  Judge  will  examine.  There 
IB  no  rule  of  allowing^  per  oeni  oommission.  In  re  Forbes' 
Estate  -_  .    -    ^  ;- .        -     L.  J.  XXVI.  M.  184 


PBACTICB  — LANDED     ESTATES     (AND      LAND 
JX7DOES')    OOUBT-BALB-oMirtniittl. 

® Re-opening   sale.]    A   sale    will  not    be  re-opened 

merely  on  the  ground  of  inconvenience  and  disappointment  to 
an  intending  purchaser,  and  by  riile  27  no  sale  can  be  re- 
ojjened  by  reason  solely  of  an  advance  in  price.  Re  Burke's 
(Assignees)  Estate  -  -         L.  B.  C.  I.  3/.  280 

'''• Setting  aside — Suppression  of  facts.]    A  sale  in  the 

Landed  Estates  Court  waa  set  aside  upon  the  ground  tliat  the 
lands  had  been  sold  at  an  undervalue,  and  that  the  father  of 
the  tenant  for  life  liad  received  money  for  consenting  to  the 
sale  and  also  on  the  ground  of  the  suppression  of  evidence. 
Beecher  r.  Downing  -  -  -  C.  I.  i/.  63 

8. Setting   aside — Intending   purchaser  induced  not   to 

bid.]  A  sale  was  set  aside  on  accoimt  of  an  inducement 
offered  to  an  intending  purchaser  to  forbear  from  bidding. 
Stanley's  Estate       -  -  -  -       L.  B.  C.  V.  8 

9* Stay  on  the  proceedings  under  an  absolute  order  for 

sale — Consent— Compulsory  sale  by  puisne  incumbrancer — Un- 
suitable time  for  sale.]  The  (Jourt  has  jurisdiction  (against 
the  remonstrance  of  a  creditor,  who  insists  on  being  paid)  to 
postiwne,  at  a  time  unsuitable  for  selling  landed  property, 
the  sale  of  an  estate  which  has  not  been  offered  for  sale  before. 
In  no  case,  however,  has  an  inciunbranoer  who  was  anxious 
to  sell  been  prevented  from  testing  the  value  of  his  security 
by  having  the  land  put  up  at  least  once  to  public  com- 
petition.    Re  D*arct  Irvine's  Estate 

[L.  J.  XXVII.  66 

-;: — Setting  aside  by  Court  of  Appeal       -       III.  M.  794 
See  Practice — Landed  Estates  Court— Appeal.     5. 

PBACTICB— LAin>ED  ESTATES  (AND  LAND 
JXTDaES')  COT7BT— SCHEDXTLE. 

1. Insertion  of  an  incumbrance  upon  schedule  after  it 

had  been  ruled.]  A  schedule  having  been  finally  ruled,  a 
creditor  was,  nevertheless,  permitted  to  insert  his  incumbrance 
upon  it^  three  montlis  not  having  elapsed  between  the  datb 
of  the  final  ruling  and  that  of  the  application  for  leave  to  file 
this  objection.  A  xiarty  does  not  aociuire  an  indefeasible  right 
in  an  order  of  the  L.  E.  Court  until  three  months  from  its 
date  have  elapsed.     Re  Burke's  Estate 

[L.  E.  C.  II.  M.  78 

2. Notice  to  incumbrancers — Solicitor.]    Notice  of  ruling 

the  sohedulo  of  incumbrances  when  the  incumbrancer  is  a 
solicitor  should  be  served  at  his  residraioe  and  not  at  his  regis* 
tered  phice  of  business.    Re  Trsston's  Estate 

[L.  E.  C.  I.  J/.  139 

PBACTICB— LANDED  ESTATES  (AND  LAND 
JXTDGES*)   COXTBT— SBCXTBITY  FOB   COSTS— Pc^i- 

tioner  without,  and  property  within,  the  jurisdiction.]  A  party, 
resident  out  of  the  jurisdiction,  claiming  to  be  a  co-owner  of 
land  and  filing  a  petition  for  sale  and  partition  before  the 
Land  Judge,  may  be  compelled  to  give  security  for  costs,  if 
the  title  to  the  land  is  disputed.     In  re  M'Alibter's  Estate 

[L.  J.  XXIV.  89 

PBACTICB— LANDED  ESTATES  (AND  LAND 
JXTDaES*)  COXTBT— TENANCIES,  LEASBS, 
XrNDEB-LEASES. 

1. Conveyance  discharged  from  tenar^ty^]      Motioa  on 

belialf  of  a  purchaser  tliat  a  convesrance  might  be  made  to  him 
discharged  from  a  tenancy  waa  refused  with  costs.  Re  Ram's 
Estate       •  -  -  -  -        L.  E.  C.  V.  179 

2. Jurisdiction — Selling  subject  to  disputed  lease.]    The 

Landed  Estates  Court  Act,  sec  54,  does  not  authorise  a  sale 
"  subject  to  a  disputed  lease."     Re  Cochrane's  Estate 

[L.  E.  C.  II.  AT.  384 

3. Lease  of  premises  sold- Application  to  sell  discharged 

from.]     Vpoa  an  application  made  that  the  lands  ordered  to  be 
sold  should  be  sold  discharged  from  a  lease  of  portion  of  them 
which  was  made  in  consideration  of  a  fine  and  at  a  rent  which 
was  not  the  best  rent  (contrary  to  the  terms  of  the  settlemept)   ^ 
by  the  tenant  for  life  for  a  term  longer,  than  was  autborisod    I  /> 

igitizecTb.  LC 
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PBAOTICB^IiANDOD  E8TATB8  (AJTD  LAND 
JUDGBB')  COUBT  —  TBNABOZBS,  LBA8BS, 
UBDEB-LBASIBS— 0on<lmtML 
by  it,  the  Court  refused  to  do  bo,  but  stated  that  the  rental 
should  state  the  lease  and  that  the  tenant  for  life  had  power 
only  to  grant  it  for  his  own  life.    He  Watt's  Estate 

[L.  B.  C.  I.  M.  157 

4. Setiina  atide  lettings,]    Subsequently  to  an  order  for 

sa]e  of  oertain  lands  ordered  to  be  sold  in  the  Landed  Estates 
CJourt,  iLnd  the  registering  of  the  petition  as  a  lit  pendcM, 
the  owner  entered  into  agreements  with  certain  persons  to 
let  to  them  portions  of  the  lands,  and  reoeived  from  them  con- 
siderable sums  of  money  as  fines.  Objections  to  the  final  notice 
to  tenants  haying  been  filed  by  these  iMirties,  by  which  they 
claimed  to  be  returned  upon  the  rental  as  tenants  under  such 
agreements,  the  Court  disallowed  them.    Jfe  Wxix;H*s  Estatb 

[L.  B.  C.  V.  140 

6. Setting  atide  lcasca.'\    On  an  ajiplication  to  set  aside 

leases  of  premises  which  were  being  sold  in  the  Landed 
Estates  Court  it  was  ordered  that  the  other  portions  of  the 
premises  should  be  sold  first,  and  that  proceedings  should 
be  taken  within  one  month  of  the  sale  to  have  the  leases 
set  aside;   otherwise  the  motion  would  be  refused.      In  re 

BXALLMAN*S  ESTATB         -  -  -         L.  B.  C.  I.  3f.  65 

6. Setting  atide  Icatet.]     A  mortgagee  applied  to  have 

leases  made  by  the  owner  set  aside  as  being  far  below  the 
letting  value,  and  stated  that  he  would  give  £900  more  than 
was  offered  for  the  lands  if  they  were  set  aside.  The  Court 
gave  the  mortgagee  three  weeks  to  file  a  bill  in  Chancery  for 
that  purpose,  otherwise  the  motion  to  be  refused.  He 
OXoGHLXN*8  Estate         -         -         L.  B.  O.  X.  Jf.  47 

PBACTICB— LABDBD  BSTATBS  (AND  LAND 
JUDOBS')  COXTBT— TITLE— Ze^o/  but  equitably  avoid' 
able  title — Order  for  tale,"]  "When  possession  goes  with  a 
legal  but  equitaUy  avoidable  title,  the  grounds  of  equitable 
avoidance  ought  to  be  regularly  established  before  the  case 
is  ripe  for  a  petition  in  the  Lauded  Estates  Court ;  but  where 
visible  possession  remains  with  the  title  shown,  and  only  an 
allegation  of  title  exists  against  it,  the  rule  is  reasonably  flexible, 
and  admits  of  the  exercise  of  a  fair  judgment,  whether  an  alleged 
title  ought  to  stay  the  action  of  the  Court.  Re  Coffby's 
Estate  -  •  -  L.    B.   C.   III.   if.    349 

PBACTICB— LANDED  ESTATES  (AND  LAND 
JTTDaBS')  COXTBT— TTTBBABY— i2iVA<  to  turbary— Ex- 
eeption  from  tale.}  An  objection  was  made  to  the  final 
notice  to  tenants,  as  the  notice  did  not  set  out  H.'s  right  to 
out  turf  for  use  at  his  house  at  S.  It  was  iiroved  that  the 
right  had  been  exercised  for  upwards  of  40  years,  as  of  right 
and  not  by  permission: — Held,  that  the  estate  in  the  lands 
should  be  sold  subject  to  the  rigiit  to  cut  turf.  lie  Fuller's 
Estate  -  -  -  -  L.  B.  C.  I.  M,  602 

PBACTICE^LANDBD     BSTATBS     (AND     LAND 
JUDOBS')  COUBT. 

Apportionment^Head-rent       -  •         XXVI.   133 

See  Practice— Landed   Estates   Court — Compensa- 
tion.   11. 


im  of  Crown  to  foreshore— Filing  objection. 
See  Sea-shore.    2. 


d.  M.  604 
III.  M.  101 


^Duty  of  Solicitor  having  carriage 

See  Solicitor— Duties.    2. 

« — ^Lodgment  of  purchase-money. 

See  Practice— Landed      Estates      Court— Attach- 
ment.   4,  5. 

Payment  out  to   sole   trustee  -  III.  M.  578 

See  Trustee— Sole.    L 

-«— Staying  proceedings— Valuation  -  I*  Jf*  716 

See  TlKANT  rOB  Lm  ANp  Remaindibmah.    6. 


PBACTICB— KATBIKONIAL. 

1. Committionert  f&r  taking  a/Hdavitt,]     There  is  no 

provision  for  the  appointment  of  CommissioDers  for  taking 
affidavits  in  matrimonial  causes,  and  they  must  be  made  before 
the  Judge  himself.    Wilson  v,  Wilson  -     Mat.  V.  88 

8. Cottt  of  wife  in  matrimonial  suit— Rule  126.]    Where 

tiiB  wife  had,  prior  to  the  hearing,  obtained  an  order  uuder 
Rule  126  for  a  reference  to  the  Taxing  Master  to  fix  a  sum  to 
be  lodged  in  Court,  or  secured  by  the  husband,  to  cover  her  costs 
of  the  trial,  but  her  solicitor  took  no  steps  to  have  the  order 
carried  out,  and  proceeded  to  the  trial  without  any  sum  being 
lodged  or  secured:— ITe/if,  that  the  wife,  having  failed  to 
establish  her  case,  was  not  entitled  to  costs  against  her  hus- 
band.   Carnegie  v.  Carnegie  Xat.  XIX.  60 

8. Cottt  of  auit  in  Provincial  Court.']    The  Court  has 

power  to  compel  the  payment  of  costs  in  a  cause  which  had  been 
heard  before  the  Provincial  Court    Hastings  r.  Hastings 

[Xat.  V.  44 

4. Divorce  a  mens4  et  thoro — Per  tonal  tcrviee  out  of 

juritdiction — Evidence  of  identity — Photograph,]  Where  a 
petition  for  divorce  a  mcnt&  et  thoro  was  presented,  and  an  order 
made  for  personal  service  of  the  citation  on  the  respondent  in 
Australia,  it  was  held  that  it  was  unnecessary  for  a  deponent 
who  effected  the  service  to  state  that  he  was  personally  atv 
quainted  with  the  individual  served,  but  that  some  sufficient 
evidence  of  identity  should  be  i>roduoed.    Beamish  v.  Beamish 

[Xat.  X.  86 

6. Divorce  a  mens&  et  ihato^AduUery  and  cruelty — 

Mode  of  trial,]  On  a  motion  to  fix  the  mode  of  tiial  of  a 
petition  for  divorce  on  the  grounds  of  adultery  and  cruelty,  it 
was  ordered  that  the  issue  of  adultery  should  be  tried  before 
a  jury,  and  that  the  issues  of  cruelty  should  be  reserved. 
Morgan  r.  Morgan Xat.  X.  17 

6. Juritdiction  to  enforce  order  of  Court  for  Matrimonial 

Cautct  and  Mattert,]  The  Court  for  ^latrimonial  Causes  and 
Matters  has  no  jurisdiction  to  enforce  any  order  made  by  it. 
Hastings  v.  Hastings         -         -         -         Xat.  V.  66 

7. Petition  for  alimony.]    Where  the  respondent  had  not 

filed  an  answer  to  a  petition  for  alimony,  the  Court  refused 
to  allow  him  to  cross-examine  the  petitioner  in  Court  as  to 
the  statement  of  his  means.  Conttable  v.  Constable  {2  P.  and 
M.  17)  followed.    (By  Madden,  J.)    Oannon  v.  Gannon 

[Vao.  J.  XXVII.  Jr.  688 

8. Rule  uiai—Taxation  of  cottt— O.  ZXX.,  r.  39  &  92— 

Rulet  of  1871  {Matrimonial),  58,  12a]  Since  the  Rules  of  the 
High  ('oiu-t  of  Justice  (1891)  have  abolished  the  rule  nisi  for 
a  new  trial,  there  is  no  longer  any  stay  on  the  taxation  of 
CO  its  by  reason  of  Rule  128  of  the  Rules  (Matrimonial)  of  1871, 
and  tliere  is  no  longer  any  stay,  by  force  of  that  rule,  after 
the  expiration  of  time  allowed  for  moving  for  a  new  trial  or 
re-hearing.  Tlie  Court,  however,  may  by  its  inherent  jurisdic- 
tion stay  execution,  if  there  be  proper  cause.  Riordan  r. 
RiORDAN  ....  Xat.  XXVn.  64 

9.' Subttitution  of  tcrvice  of  citation,]    The  Court  will 

not  make  an  order  for  substitution  of  service  of  the  citation 
unless  it  be  satisfied  that  jwrsonal  service  cannot  be  effected. 
Moore  v,  Moore    ....  Xat.   V.  64 


PRACTICE— PBOVINCIAIi  C0T7BT— PefiVion  for  a/i- 
mony.]  A  wife  being  a  respondent  must,  when  applying 
for  alimony  pendente  lite,  file  a  separate  petition  to  effect 
that  purpose.  Murpht  r.  Murpht       Pfot.  Ct.  II.  M,  780 

PRECATORY  TRUST. 

See  Cases  under  Wiij>-Precatort  Trust. 

PRBFBRBHTIAIi  SHAREHOLDERS. 

Railway— arrears    of    dividend       •  HI.    M.    600 

See  RAILWAT--^PBSrSI^5TIAL  Shabbholdi 
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PBSSCBIPTIOK. 

See  Cases  under  Wat. 

Easbment. 
Evidence II.  3/.  6 

See  Etiden'ce.    5. 

PBESEKTINO  TBBM— Pwftiin  Improvement  Act.]  By 
the  Dublin  Improvement  Act  there  is  only  one  presenting 
term  for  fiscal  business,  and  an  office  which  has  been  tempo- 
larily  filled  up  to  the  next  presenting  term  is  held  to  the  next 
Michaelmas.  He  the  Appointment  to  the  Office  op 
Local  Inspbctob  op  Pbwons  -         ^.  B.  I.  M,  227 

PBESEKTHENT. 

See  Cases  under  Grand  Juby— Pbesentment. 

Sessions. 

See  Cases  mider  Gband  Jurt— Pbesbntment  Sessions. 

PBBSTTMPTION— Death. 

See  Evidence.    G-O. 

PBEVEKTIOK   OP   CBIMES  ACT,  1882—8.  11— Con- 
viction under — ^i'inding  of  Justices      •      XVII.  64 
See  Justices— Jubisdiction.    12. 

PBEVIOTTS  COKVICTIOK. 

See  Cbiminal  Law— Indictment.    3. 

PBINCIPAL  AND  AGENT. 

1. Deceit — yon-liability  of  principal  for  fraudulent  con- 
cealment of  agent.']  A  tenant,  who  had  signed  an  agreement 
for  a  lease  (which,  however,  failed  to  satisfy  the  Statute  of 
Frauds),  was  ejected  on  notice  to  quit,  and  brought  an  action 
against  the  landlord  for  damages  for  deceit: — Held,  that  the 
defendant  was  entitled  to  succeed,  because  no  fraudulent  con- 
cealment of  the  existence  of  the  agreement  for  a  lease  had  been 
Iiroved,  as  there  was  no  duty  cast  upon  a  derk  of  the  agenti 
of  the  defendant  to  disclose  the  flaws  of  his  employer's  case  to 
the  opponent;  and  even  if  he  had,  the  opponent  would  not 
have  been  liable.    AscHBOLDr.  Howth    -    C.  P.  I.  J/.  760 

2. Money   had   and  received — Construction   of   agency 

agreement.]  An  agency  agreement  provided  that,  at  the  ter- 
mination of  each  month,  the  defendants  (the  employers) 
should  furnish  to  the  plaintiff  (the  agent)  an  account  of  the 
sums  with  which  he  was  to  be  charged;  that,  at  the  end  of 
every  third  month,  the  defendants  should  place  to  the  credit 
of  the  plaintiff  the  sums  which  he  should  have  paid  for  them, 
or  whidi  he  should  have  been  entitled  to  in  account  with  them, 
together  with  his  commission;  and  that  the  plaintiff  should 
pay  to  them  the  difference  during  the  fourth  month: — Held, 
that  the  settling  or  offering  to  settle  the  accounts  was  not  a 
condition  precedent  to  bringing  an  action  for  wrongful  dis- 
missaL    Mbaba  v.  Smithwick    -  -  E.  II.  Jf.  718 

[This  was  reversed  on  appeal.      I.  R.  4,  O.  L.  514.] 

8. Money  paid.]    "Where  a  father  owned,  but  the  son 

managed,  a  shop,  and  the  son  paid  the  amount  of  a  bill  on 
his  father,  saying  '*  You  have  taken  money  out  of  the  till  and 
robbed  me,  and  you  may  pay  the  bill"  i—Held,  in  a  process 
by  the  son  to  recover  the  money  from  his  father  as  money  paid 
to  his  use,  that  there  was  no  agency,  and  the  claim  was  dis- 
missed.   (By  Fitzgerald,  B.)    DizoN  v.  Dixon 

[Cir.  Cm.  I.  M.  239 

Action  lor  wrongful  dismissal. 

See  Pbactice— Common  Law— Sebvice.    27,  32. 

Subject  matter  of  action— Injunction         -         XII.  148 

See  PBAcmcE— Injunction.    7. 

PBINCIPAIi  AND   ST7BETT. 

!• CireumMtanees  under  which  a  detaining  partner  is 

discharged  from  partnership  debts.]  Action  on  the  money 
counts;  plea  on  equitable  grounds  that  the  defendant,  with 


PBINOIPAIi  AND  BUBBTY-«wi<fauecf. 
W.  and  S.,  formed  a  i»rtnership  during  which  the  causes  of 
action  accrued  against  them  as  {mrtners :  that  the  partnership 
was  dissolved,  with  notice  to  plaintiffs  of  the  memorandum  of 
dissolution  whereby  W.  took  on  himself  all  debts,  &a,  and 
indemnified  S.  and  the  defendant;  that  W.  became  the  prin- 
cipal debtor  thereupon,  and  S.  and  the  defendant  only  sureties, 
whereof  plaintiffs  had  notice,  who  afterwards  took  a  bill  from 
W.  for  the  amount  and  thereby  gave  him  time,  whereby  de- 
fendant was  disdiarged  from  liability : — Held,  a  bad  plea  at 
law,  because  it  did  not  aver  an  agreement  of  the  plaintiffs  to 
accept  W.  as  the  sole  principal  debtor,  and  bad  in  equity  for  not 
setting  forth  a  state  of  facts  such  as  amounted  to  a  dealing 
showing  that  the  plaintiffs  intended  to  treat  W.  as  the  prin- 
cipal debtor,  and  the  defendant  as  surety  only.  Mainoay  v. 
Lewis     -  -  -  -      a.  B.  III.  M.  477  A  676 

[This  was  reversed  on  appeal.     I.  K.  5,  C.  L.  229.] 

2, Contribution-^Interest— Recognisance,]    A  surety  in  a 

receiver's  recognisance  who  has  iiaid  the  whole  amount  of  the 
recognisance,  is  entitled  in  equity  to  recover  against  his  oo 
surety  not  only  his  share  of  the  debt  so  paid,  but  also  interest 
thereon,  not  exceeding  for  principal  and  interest  the  total 
amount  of  the  recognisance.  (Decision  of  Flanagan,  J.,  •  re- 
versed.)   In  re  Swan's  Estate        -       Cli.  A.  IV.  M,  388 

3. Distribution  of  a  fund  between  the  estates  of  tvcO,  insol' 

vents.]  Funds  had  been  lodged  in  the  Court  of  Chancery  to 
the  credit  of  two  estates  in  insolvency : — Held,  by  the  Court, 
deciding  the  equities  of  the  estates  of  the  two  insolvents, 
that  the  estate  of  the  surety  must  be  fully  recoui)ed  before 
any  portion  of  the  fund  transferred  by  the  Court  of  Chancery 
would  be  paid  to  the  credit  of  the  principal's  estate.  In  re 
Gbaydon In.  V.  66 

4. Faithful  discharge  of  duty  by  employ ec^Conditions 

precedent — Policy  of  insurance — Covenant  to  prevent  default^ 
ing  employee— Rules  for  construing  mixed  covenants,  ichcther  as 
collateral   or  precedent   stipulations.]      A   policy   to    insure 
the  faithful  discliarge  by  an  employee  of  certain  duties  de- 
clared  that    ''subject   to   the   conditions   therein   contained, 
which   should  be  conditions  precedent  to  the  right  of  the 
employer  to  recover  under  the  policy,"  the  company  insuring 
should,  "at  the  expiration  of  three  months  next,  after  proof 
satisfactory   to  the  directors"  of  the  loss  had  been  given, 
make  good  the  i)ecuniary  loss  to  the  employer.    One  of  the 
conditions  was:    "Provided  that  the  employer  shall,  if  and 
when  required  by* the  company  (but  at  the  exjiense  of  the 
company  if   a   conviction   be   obtained)   use  all  diligence  in 
prosecuting   the    employed   to   conviction   for   any    fraud   or 
dishonesty  (as  aforesaid;  which  he  shall  have  committed,  and 
in  consequence  of  which  a  claim  shall  have  been  made  under 
this  policy,   and   shall,   at  the  company's  expense,   give  all 
information  and  assistance  to  enable  the  comixmy  to  sue  for 
and  obtain  reimbursement  by  tlie  employed  or  by  his  estate 
of  any  moneys  which  the  company  shaU  have  become  liable 
to  pay."    The  employee  embezzled  the  money  of  the  insured, 
who  thereupon  claimed  to  be  indemnified  by   the  company 
under  their  policy.    The  company  called  upon  the  insured 
to  prosecute  his  late  employee  under  the  above  proviso,  which 
he  neglected   to   do;     and  they  refused  to  make  good  the 
amoimt  embezzled.    To  an  action  thereupon  brought  against 
them  by  the  insured,  they  pleaded,  inter  alia,  that  the  cove- 
nant as  to  prosecution  was  a  covenant  precedent  to  the  right 
of  tlie  insured  to  recover.    To  this  plea  the  plaintiff  demurred, 
and  the  Court  of  Exchequer  in  Ireland  allowed  the  demurrer. 
The  Irish  Court  of  Appeal  being  equally  divided,  the  company 
appealed  to  the  House  of  Lords: — Held  (Selbome,  C,  diss.), 
that  the  proviso  as  to  prosecution  was  a  condition  precedent, 
and  that  therefore  the  demurrer  should  be  overruled.      Per 
Lord   Watson: — ^Where  the   parties  to  a  contract  make   a 
stipulation  in  which  nothing  is  expressed  as   to  time,   and 
which  might,  according  to  its  own  terms,  be  fulfilled  either 
within  or  after  the  period  during  which  it  could  operate  as 
a  condition  precedent,  and  the  i)arties  then  go  on  to  declare  that 
it  shall  be  a  condition  precedent,  the  declaration  must  primM  ^^ 
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PBlKOIFAIi  AND  BUBET7-^/JnMe<l. 
facie  be  held  to  be  a  sufficient  expression  of  their  intention  to 
limit  the  time  of  performance  to  the  antecedent  period.  Per 
Belbome,  0. : — A  condition  cannot  be  construed  to  be 
precedent  unless  it  is  so  necessarily  and  under  all  the  circum- 
stances to  which  it  can  apply.  Bcttini  v.  Ouy  (I.  Q.  B.  D. 
Itt5)  followed.  London  Uuabantee  and  Accident  Co.  r. 
Fearnlbt  •  -  -  C.  A.  Ac  H.  Ij.  XIV.  69 

6. Ouaranttc — Cheque — Special    indortetnent.]      Where 

a  process  was  brought  by  plaintiffs  on  foot  of  a  cheque  for 
£8,  purporting  to  be  drawn  by  W.  Ross,  Warden  and  Co., 
(fn  plaintiffs,  and  indorsed  by  the  defendant  to  the  plaintiffs, 
said  indorsement  being  as  follows:  "I  know  this  to  be  a 
genuine  firm. — John  B.  Mahaffy": — Beld,  that  the  indorse- 
ment did  not  amount  to  such  a  guarantee  so  as  to  render  the 
defendant  liable  to  the  plaintiffs  for  payment  made.  Ulsteb 
Banking  Co.  v,  Mahaffy         -  •         Q.  S.  XV.  94 

6. Indemnity.]    A  surety  has  a  right,  after  the  debt  has 

become  due,  to  be  indemnifi^  by  the  principal  against  liability 
on  a  guarantee  before  he  has  actually  paid  anything  in  dls- 
cliarge  of  it.  Padwiek  v.  Stanley  (9  Hare  627)  commented  on 
Mathews  r.  Baubin  and  the  Pbdvincial  Bank  of  Ibeland, 

Limited B.  XXVII.  26 

7. Laches   of   creditor.]    To  an   action  by   the   payee 

against  the  maker,  upon  a  promissory  note  payable  one  month 
after  demand,  the  defendant  pleaded  upon  equitable  grounds 
tliat  he  made  it  jointly  with  two  others ;  that  he  and  one  of 
those  persons  made  it  as  sureties  only  for  the  other ;  that  at  the 
time  it  was  made  by  them  the  plaintiffs  were  aware  of  this,  and 
agreed  that  they  should  be  sureties  only,  and  that  the  pUintiffs 
had  delayed  an  unreasonable  time — ten  years — to  demand  pay- 
ment from  the  principal  debtor :  — Held,  a  bad  defence.  Bel- 
fast Banking  Co.  v.  Stanley    -  -     Q.  B.  I.  Jf.  246 

8. Release  of  surety — Creditor  giving  time  to  principal 

dehtor-^Arrangement  vith  creditors  by  principal  debtor— Order 
of  Court  of  Bankruptcy  enlarging  time  for  lodging  money  to 
secure  payment  of  instalment,]  The  principal  debtor  on  certain 
promissory  notes  filed  a  petition  in  the  Court  of  Bankruptcy  for 
arrangement  with  his  creditors,  proposing  to  pay  20s.  in  the  £ 
by  equal  instalments  of  four,  eight,  twelve,  and  sixteen  montlis 
from  January  29th,  1884,  the  last  of  such  instalments  to  be 
secured  by  the  petitioner  lodging  in  Court  the  amount  thereof 
within  fourteen  days  from  said  29th  of  January,  or  such  further 
time  as  the  Court  might  allow.  This  proposal  was  assented  to 
by  the  creditors  and  approved  by  the  Court,  and  the  payees 
of  the  promissory  notes  proved  for  the  amount  thereof  as 
creditors.  Tlie  Court  from  time  to  time  enlarged  the  i)eriod  for 
the  lodgment  of  the  amount  of  the  last  instalment  until  the 
16th  of  May,  1884.  On  that  date  the  Court  enlarged  the  time 
further  until  the  1st  of  July  in  respect  of  a  portion  of  the 
amount^  the  residue  having  been  lodged;  and  it  was  stated 
ill  the  order  that  the  payees  of  the  promissory  notes  were 
willing  that  this  further  time  should  be  allowed.  The  surety 
on  the  promissory  notes  having  relied  on  this  order,  in  an  action 
subsequently  brought  against  him  by  the  payees,  as  releasing 
him  from  liability : — Heldy  that  the  transaction  did  not  amount 
to  such  a  giving  of  time  to  the  principal  debtor  for  pajrment  of 
the  debt  as  would  exonerate  the  surety  from  liability.  The  de- 
cision of  the  Queen's  Bench  was  affirmed  on  api)eal.  Pbo- 
viNCiAL  Bank  r.  CrssEN   -  a.B.D.XX.  49;  C.  A.  XX.  73 

Action  on  bond — Pleading  -  •  III.  M.  23 

See  Pbactiob— Common  Law—Pleadino.    28. 

PBIOBITT. 

See  Cases  under  RegISTBATIon  Of  Deed. 

Bankruptcy— Reckless  Trading  -  -    I.  J/.  47 

See  Bankbuptcy— </BBtificate.    6. 

•— —  Costs— Landed  Estates  Court. 

See  Pbactice— Landed  Estates  Coubt— Costs.    2-11, 
13. 
— —  Debentures— Railway  Comixuiy      -  -         I.  -J/".  387 

Sec  Railway— Bebentvbes,  Bonds,  and  Mobtoages.   2 

; 0\vner's  costs  of  sale— Land  Purchase  Acts     XXII.  66 

See  Land  Pubohasb  Acts.    2. 


PBISON. 

Presentment 

See  Gband  Juby- 
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PBI80NBBS. 

Expenses  of  conveyance  of— Presentment. 

See  Cases    undeb    G-band    Juby  —  Pbesentmbkt — 
Pbisonsbs. 

PBIVATB  ACT  OF  VAB.'LIAXEV^ ^Agreement  in 
derogation  of,]  Tlie  plaintiff,  an  engineer,  was  a  promoter  of 
the  defendant's  company,  and  was  employed  by  the  otlier 
promoters  in  1859,  and  £400  was  due  to  him  when,  in  Oct,  1859, 
he  agreed  with  them  to  act  as  their  engineer  in  procuring  an 
Act.  and  that  he  was  to  be  ijaid  in  a  stipulated  priority,  only 
out  of  the  profits  and  in  that  priority.  £350  additional  became 
due  to  him  before  the  Act  passed  in  1860.  The  company  not 
having  paid  any  of  the  chiims  which  were  to  have  priority  over 
that  of  the  plaintiff,  he  sued  the  company  as  such  under 
23  k  24  Vic,  c.  190  (L.  &P.),  s.  49,  which  enacts  that  "aUthe 
costs,  charges  and  expenses  of  and  attending  "  its  jiassing  shall 
be  paid  by  the  company.  The  Judge  directed  a  verdict  for 
£750,  but  reserved  leave  to  have  that  sum  reduced,  or  a  verdict 
entered  for  the  defendants  i^Held,  that  the  agreement  was  an 
answer  to  all  the  claims  provided  for  hy  it,  and  that  judgment 
must  be  entered  for  the  defendants.  Bubdbn  r.  Riteb  Febgus 
Navigation  Co.    -  -  -  -         C.  P.  II.  J/.  91 

PBIVILEOB. 

See  Cases  under  Defamation— 1*b!Vilege. 

Documents Report  of  former  trial— Bills  of  cost* 

LII.   J/.  266 
See   Pbacticb— Common   Law— Discovebt   of   Docu- 
ments.   1. 

Freedom  from  arrest— Barony  constable  II.  If.  543 

See  Abbest.    7. 

PBOBATB  (AKD  ADKINISTBATIOZT).  CoL 

Administbation  Bond  -  -  -  -     628 

JiXECUTION         -  .  -  -  -  -       6i9 

Gbant  OF  Administbation    -  -  -  -     630 

Gbant  of  Pbobate     -  -  -  -  .      63i 

Intebuneations         -  -  -  -  .633 

Knowledge  of  Contents  of  Will  -  -      633 

Limited  Administbation     -  -  -  -     034 

Lost  Will       ...---     63.5 
Pleading         -  -  •  -  -  -     635 

I^bactice  ......      635 

Renunciation  -  .  .  -  -     641 

Testament ABT  Instbument  -  -  -612 

Undue  Influence     -  -  -  -  -      642 

PBOBATB  (AND  ADMINISTBATION)— ADXIKIS- 
TBATION   BOND. 

^» A  conditional  order  to  i)ut  an  administration  bond  in 

suit  as  against  the  surety,  the  grant  liaving  been  limited  and 
the  time  having  expired,  was  made  absolute.  In  the  Goods  of 
PiGOTT  -  .  .  -  -  P.  I.  3f.  633 

2. Assignment— Putting  in  suit  against  sureties— 20  ft  21 

Tic.,  e.  79  s,  88.1  An  administration  bond  will  be  assigned 
to  a  creditor  of  the  deceased,  the  devastavit  being  non-payment 
of  his  individual  debt,  in  order  that  it  may  be  put  in  suit 
against  the  sureties  to  the  bond.    In  the  Goods  of  Habdtno 

[P.  XVIIX.  83 

3. Assignment — Breach  of  ^Appeal  from  order  refusing 

assignment — Liability  of  sureties  for  money  received  in  the  life 
of  the  deceased  by  the  prineipcU,]  In  a  case  where  administra- 
tion had  been  granted  to  the  guardian  of  minors,  who  con- 
verted the  assets  to  his  own  use,  the  widow  of  the  deceased 
applied  to  have  the  administration  bond  delivered  up  to  be  put 
in  suit  asi  against  the  sureties : — Beld,  that  it  should  be  given 
up,  but  it  was  doubtful  if  th&JBureties,  were  liable  for  money 
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received  by  the  prinoipal  during  the  lifetime  of  the  deceased, 
or  tliat  an  appeal  would  lie  against  the  order  if  the  applica- 
tion were  refused.    In  the  goods  of  P.  Sullivan 

[P.  I.  M.  689 

4. A  stranger  and  not  husband  of  married  woman  join- 
ing in  the  administration  bond  icith  h€r.'\  A  married  woman 
whose  husband  lived  apart  from  her,  applied  to  have  adminis- 
tration to  the  goods  of  her  father  granted  to  her,  a  tliird  party 
joining  in  the  administration  bond ;  the  husband  had  neglected 
to  act  with  her  in  reference  thereto,  but  had  instructed  a 
solicitor  to  act  for  him  in  reference  to  the  assets :  —Held,  that 
the  motion  should  be  granted,  the  order  to  be  conditional  in 
the  (first  instance,  uixless  caute  were  shown  within  six  days 
after  service  of  the  order  uix>n  the  husband,  service  on  his 
solicitw  to  be  deemed  service  on  him.    In  the  Goods  of  MooRB 

[P.  IV.  M.  275 

*• Condition  for  payment  of  debts— Breach— Order  to 

assiffn—20  &  21  Tic,  e.  79,  s,  88.]  Where  a  primd  facie  case 
haa  failed  to  be  made  out  that  there  has  been  a  breach  of  the 
condition  of  an  administration  bond,  the  Court  will  refuse  to 
order  it  to  be  assigned  to  a  creditor  of  the  deceased,  under 
20  &  21  Vic,  c.  79,  see.  88.    In  the  Goods  of  Hennesst 

[P.  XI.  78 

PBOBATE     (AND     ADMINISTBATION)— EXECXT- 
TION. 

!• ; AeknowledgmciU  of  signature  by  testator,]    A  will  may 

be  signed  with  the  testator's  name  by  one  of  the  atteetmg 
witnesses  before  it  is  submitted  to  him  for  acknowledgment, 
and  his  subsequent  acknowledgment  perfects  the  execution. 
MuBPHr  r.   ODoNOOHUE  -  -         Q.  S.  XIX.  26 

^- Acknowledgment  of  signature— Presence  of  attesting 

witncssesJ]  A  testator  who  liad  affixed  his  mark  to  his  will 
in  the  absence  of  the  subscribing  witnesses,  having  been  asked 
in  their  presence  ''  Do  you  acknowledge  this  to  be  your  last 
will  and  testament?"  replied,  "I  do." :— Held,  to  be  a  suffi- 
cient acknowledgment  of  the  testator's  signature.  Semblc, 
it  is  sufficient  in  the  case  of  a  signature  acknowledged  in  the 
presence  of  witnesses,  if  it  shall  appear  that  the  will  was  so 
situated  as  that  such  signature  might  have  been  seen  by  them  j 
and  the  absence  of  proof  that  the  witnesses  saw  the  signature 
at  the  time  of  the  attestation  sliall  not  invalidate  the  attestation. 
KsLLT  r.   Kbatixgb         -  -  -  -         P.  V.  63 

8. Acknowledgment  of  signature  by  blind  testator.]    A 

testator  who  is  so  blind  tliat  he  cannot  see  the  signature 
WTitten  by  him  to  a  will  may  acknowledge  such  will.  Tlie 
existence  of  fraud  in  such  cases  must  be  proved  by  the  parties 
alleguig  it.    In  the  Goods  of  Mullex.    Kino  r.  Bbkbt 

[P.  V.  121 

4. Attestation— Signature  of  christian  name  only.]    In 

order  to  constitute  a  due  attestation  of  a  will  any  name, 
designation,  or  mark,  by  which  tlie  witness  intends  to  attest 
the  document,  and  to  identify  himself  as  thci  person  so 
attesting,  is  sufficient;  but,  imless  his  intention  so  to  attest 
the  will  is  completed,  the  will  is  not  duly  executed.  A  witness 
to  a  will  intended  to  attest  by  signing  his  full  christian  and 
surname,  but  merely  wrote  his  christian  name,  and  was 
prevented  from  completing  his  signature  by  the  document  being 
taken  from  him:— Held  (reversing  the  County  Court  Judge), 
an  insufficient  execution.  Hindmarsh  v.  Charlton  (8  H.  L. 
167),  and  In  the  Goods  of  Maddoek  (3  P.  k  D.  160),  followed 
M'CoNViLLB  V.  M'Creesh.    M'Creesh  v.  M*Oo.\-ville 

[a.  S.  XII.  76;    P.  XIII.  30 

6. Attestation  by  marksman — Evidence  against  by  one  of 

the  witnesses.]  The  evidence  of  the  witness  who  had  himself 
signed  his  own  name  after  the  testatrix,  and  who  ]iositively 
deposed  to  factum  of  due  execution,  was  held  to  be  relied 
upon  as  against  the  evidence  of  the  second  witness,  a  marks- 
woman,  who  iiroved  undue  execution ;  and  thatamarkswoman, 
who  held  the  pen  while  the  other  witness,  at  her  request, 
wTote  her  name  to  the  document  as  a  witness,  validly  attested 
the  will.    Bell  r.  Hughes     •  Q.  S.  XIV.  60 


PBOBATO     (AND     ADMINIBTBATION)~PXD0n- 
TION-  continued. 

6. Attestation  by  marksmen^  both  dead  before  prcha^c — 

Evidence  warranting  presumption  of  due  execution— Bui e  7 
(non-contentious)  explained.]  A  will  concluded  with  the  fol- 
lowing attestation  clause:  "Signed  in  presence  of  Michael 
Dunne  and  John  Delany— mark  X  his— mark  X  his.*'  It  was 
proved  that  the  entire  of  the  will,  inclusive  of  the  attestation 
chiuse,  was  in  the  deceased's  handwriting ;  that  at  the  time  it 
purported  to  be  executed  he  had  two  farm  servants,  named 
Micliael  Dunne  and  John  Delany,  neither  of  whom  could  read 
or  write ;  and  that  they  were  both  since  dead.  The  document 
was  found  by  his  widow,  about  a  montli  after  his  death,  on  a 
file  in  his  bedroom,  upon  which  he  kept  his  papers : — Held, 
that  the  evidence  was  sufficient,  and  that  the  document  was 
entitled  to  probate.  Doe  d,  Counsell  v.  Caprrton  (9  C.  &  P.  112), 
followed.  Rule  7  (non-contentious)  explained.  Clarke  r. 
Clarke P.  XIII.  103 

7. Formal  attestation  dause— Evidence  of  attesting  wit- 
ness— Presumption  of  due  execution.]  Where  a  suit  was  insti- 
tuted  to  obtain  the  revocation  of  letters  of  administration  on 
the  ground  that  a  will  had  been  executed,  which  on  the  face 
of  it  appeared  to  liave  been  properly  executed,  and  where 
evidence  was  given  by  one  attesting  witness  of  undue  execution, 
which  was  aot  strong  enough  to  rebut  the  presumption  of  due 
execution,  arising  from  the  circumstances  of  the  case,  it  was 
ordered  that  the  letters  of  administration  be  revoked  and  that 
probate  of  will  be  granted.  In  the  Goods  of  Kbabon 
^  [P.  X.  61 

8. Grant  of  probate  notwithstanding  opinion  of  attesting 

witnesses  that  the  deceased  was  not  of  testamentary  capacity.] 
"When  a  will  appears,  primd  facie,  to  have  been  duly  executed, 
the  Court  will  never  condemn  it  upon  motion,  grounded  on 
affidavits  by  attesting  witnesses,  that  t^e  deceased,  in  their 
opinion,  was  not  of  testamentary  capacity,  but  will  require 
the  will  to  be  propounded,  and  the  witness  examined  vivd 
voce.  A  will  had  been  duly  executed,  and  bore  a  full  attesta- 
tion clause,  setting  forth  that  it  was  signed  in  presence  of  two 
witnesses — one  a  medical  gentleman,  the  other  a  solicitor. 
Subsequently,  both  these  witnesses  stated  that,  in  their 
opinion,  the  deceased  was  not  of  testamentary  capacity  when 
she  signed  the  document.  The  Judge  refused  to  condemn  the 
will  upon  motion.  The  will  was  propounded,  and  his  Lord- 
ship directed  the  jury  that  it  was  for  them  to  determine, 
notwitlistanding  the  opinions  of  the  witnesses,  whether  the 
facts  to  which  they  deposed  established  testamentary  capacity 
and  knowledge  and  approval.  The  jury  having  found  on  both 
questions  in  the  affirmative,  probate  was  decreed.  Calmadt 
r.    Tatlob P.    XIII.    17 

9. Line]    A  will  of  an  illiterate    testator,   which    he 

executed  by  a  line,  and  not  a  cross,  was  held  iuMilid.  In  the 
Goods  of  Ball    -  -  -  -  -    P.  I.  3f.  406 

10. Position  of  signatures.]    A  will  written  on  the  first 

and  third  pages  of  a  sheet  of  note-paper,  and  the  names  of  the 
testator  and  the  witnesses  written  longitudinally  on  the  second 
page:— B'c/cl,  on  affidavit  of  attesting  witnesses,  a  valid 
execution,  save  as  to  a  clause  written  below  the  names  of  the 
testator  and  his  witnesses.    In  the  Goods  of  Shebht 

[P.  I.  M.  209 

PBOB  ATB  ( AKD  ADMINI8TBATI0B)  —  GBABT 
OF  ADHIBISTBATIOB. 

1. Citation  to  recall  letters  of  administration — Parties 

to  a  suit.]  A  creditor  of  a  person  who  takes  an  interest  under 
a  will  has  sufficient  interest  to  entitle  him  to  a  citation  to 
recall  letters  of  administration  which  have  been  granted, 
owing  to  an  accidental  circumstance,  or  where  administra- 
tion has  been  obtained  by  a  statement  that  the  deceased  had 
died  intestate,  and  by  the  suppression  of  the  will.  In  the 
Goods  of  TiMOTHT  White    -  -  -    P.  XXVII.  46 

2. Creditor-^Married  womanr^SeparatUm^Order  to  pay  ^ 

pro  rata.]    A  solicitor  to  whom  monev  waa  due^of  costs  wa«  I  ^ 

i^i2e     y  ^ 
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appointed  adminiBtrator  of  a  married  woman  (who  had  been 
separated  from  her  husband)  on  his  undertaking  to  distribute 
the  assets  pro  rata.    In  the  Oooda  of  Power    P.  I.  M,  299 

3. De  hoTxia^on—Aisent  of  executor. "l  "Where  the  execu- 
tors had  giren  their  assent  to  certain  legacies,  the  subject- 
matter  of  these  legacies  ceased  to  be  assets,  and,  therefore, 
on  an  application  by  the  next-of-kin  for  a  grant  of  adminis- 
tration de  bonis  non,  it  was  ordered  that  the  application 
should  be  refused,  on  the  ground  that  there  were  no  unad- 
ministered  assets.    In  the  Ooods  of  Langlet      •      P.  X.  11 

4. Executor  according  to  the  tenor— Executor  of."]    V., 

by  will,  directed  her  son-in-law,  B.,  to  pay  her  debts,  but  did 
not  name  an  executor.  Probate  of  her  will  was  granted  to 
B.,  as  executor  according  to  the  tenor.  B.  by  will,  appointed 
executors,  and  died.  His  widow  became,  under  Y.'s  will, 
absolutely  entitled  to  a  bond  debt,  subject  to  the  life  in- 
terest therein  of  a  third  party,  and  with  the  consent  of  B.'s 
executors  applied  for  letters  of  administration,  de  bonis  non, 
to  V.  : — Heldf  that  they  could  not  be  granted.  In  the  Oooda 
of  Griffin  -  -  -  •  P.  II.  M,  244 

6. Grant  during  lunacy  of  sole  executor — 58  Oeo.  III., 

e.  87—20  &  21  Vic,  e.  79—22  &  23  Vie.,  e.  31.]  James 
Maher,  as  sole  executor,  proved  the  will  of  the  deceased  in 
common  form  on  18th  June,  1880,  and  was  afterwards  com- 
mitted by  Bench  warrant,  on  26th  Nov.,  1885,  as  a  dangerous 
lunatic,  and  still  was  in  custody  thereunder.  Upward  of  £1,200 
of  deceased's  assets  were  in  the  hands  of  a  third  party  ready  to  be 
paid  over  on  the  receipt  of  a  proper  party.  On  application  by 
the  residuary  legatee  i—Held,  that  the  applicant  as  residuary 
legatee  was  entitled  to  a  general  grant  of  administration  de 
bonis  non  of  the  assets  of  the  deceased  for  the  use  and  benefit 
of  the  executor,  limited  during  his  incapacity,  and  until  he 
became  of  sound  mind,  on  Justifying  security  being  given. 
Undor  special  circumstances  affidavits  by  a  medical  witness,  as 
to  coutu>uance  of  incapacity,  and  of  an  inquisition  having  been 
held,  will  be  dispensed  with.    He  Loneeoax    -    P.  XXI.  12 

6. How  far  impeachable  in  a  common  law  axition— Judg- 
ment in  vem.— Action  by  administraior— Defences-Administra- 
tion obtained  by  fraud."]  In  an  action  for  ejectment  to  recover 
a  chattel  interest,  where  plaintiff  claims  as  administrator  of  the 
deceased  tenant,  the  letters  of  administration  are  conclusive, 
and  cannot  be  imi)eached  by  the  defendants  in  the  ejectment 
action  on  the  groimd  that  the  administration  was  obtained  by 
fraud    (By  Andrews,  J.)    White  r.  Sheeht 

[N.  P.  XXYII.  10 

7. Joint  grant— 20  &.  21  Vic.,  c.  79,  s.  71— Administration 

Bond — Sureties — ATnount.']  Where  there  are  si)ecial  circum- 
stances to  justify  it,  the  Court  will  make  a  joint  grant  of  ad- 
ministration to  more  tlian  three.    In  the  Goods  of  MacCrossan 

[P.  XXVI.  138 

9» Justifying  security— Debts.]  Administration,  with- 
out justifying  security  will  not  be  granted  if  there  is  any 
doubt  as  to  whether  the  testator  left  any  impaid  debts.  In 
the  Goods  of  Morgan     -  -  -  -  P.  X.  89 

9. Legatee — Without     citing     next-of-kin.]     Principal 

legatee  under  a  will  not  allowed  to  administer  the  assets  of 
deceased  without  citing  next-of-kin,  even  though  the  will  is 
sought  to  be  proved  only  in  common  form,  and  for  the  piuix)8e  of 
getting  possession  of  part  of  the  estate.   In  the  Goods  of  Patton 

[P.  XVII.  U6 

10. Minors — Wards  of  Court.]  When  minors,  next- 
of-kin,  are  made  wards  of  Court,  the  Court  of  Probate  usually 
appoints  the  guardian  or  receiver  appointed  by  the  Court 
as  administrator  of  the  personal  estate  of  the  deceased.  In 
the  Goods  of  Michael  Kellt    -  •  -    P.  I.  If.  102 

11. Rights  of  widow  and  next-of-kinSpecial  circum- 
stances.] The  widow's  right  to  administration  to  her  hus- 
band deceased  will  not  be  postponed  in  favour  of  the  next- 
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of -kin  because  the  widow  is  in  prison,  having  been  arrested 
on  suspicion  of  being  implicated  in  the  murder  of  her  hus- 
band.     In  the  Goods  of  Devert  -  P.  VIII.  120 

^' Sole  next-of-kin, — Justifying  security  —,  Adminis- 
tration.] The  Court  dispensed  with  justifying  security  when 
the  person  applying  for  administration  was  sole  next-of-kin, 
and  there  were  no  debts  due  by  the  deceased.  In  the  Goods  of 
Jane  GtOrdon         -  -  -  -         P.  I.  Jf.  350 

13 • To  an  infant— Cancellation.]    The  cancelling  letters 

of  administration  improvidently  granted  to  an  infant  is  in  the 
discretion  of  the  Court,  which  will  not  oanoel  them  unless  there 
is  an  appearance  of  fraud  in  obtaining  them.  Administration 
may  legally  be  granted  to  a  minor,  although  it  is  not  the 
practice  of  the  Court  to  do  so.     Dunpht  v,  Dunpht 

[P.  III.  M.  100 

!*• Without  citing  executor  who  had  not  proved — 20  &  21 

Tic,  c  79,  s.  7a]  D.  died  in  1880,  having  appointed  H.  sole 
executor  of  his  will,  who  failed  to  prove  it,  and  in  October, 
1884,  went  to  Australia.  D.*s  widow  (tenant  for  life  under  his 
will)  died  in  1886,  leaving  two  uniTersal  legatees  in  remainder 
surviving.  The  assets  were  under  £300  i—Held,  that  adminis- 
tration with  the  will  annexed  might  issue  to  one  of  the  univer- 
sal legatees  under  20  &  21  Vic.  o.  79,  s.  78,  without  citing  H. 
In  re  Dudgeon  -  -  -  -  P.  XXI.  14 

PBOBATB  (AND  ADMIKI8TBATION)  —  GBAKT 
OF  PBOBATB. 

1. Evidence  that  testatrix  was  a  widow^Advcrtisemenfs.] 

An  application  was  made  for  probate  of  the  will  of  a  lady 
whose  husband  had  gone  to  America  twenty-five  years  before. 
Evidence  of  the  fact,  and  of  acts  in  which  she  acted  and  des- 
cribed herself  as  a  widow,  and  of  family  reputation,  having 
been  given,  the  Court  directed  advertisements  to  be  put  in  the 
"New  York  Herald,"  the  London  "Times"  and  the  "Stan- 
dard," and  subject  to  that,  granted  the  application.  In  the 
Goods  of  Derinzy  -  -  -  -  P.  V.  79 

2. Executor  according  io  the  tenor— Infant — Will — Con- 
struction.] v.,  after  other  bequests,  gave  her  house  and  house- 
hold furniture  to  her  daughter,  Matilda,  who  was  directed  to 
pay  two  legacies  within  twelve  months  after  Y.'s  death,  and 
to  pay  all  Y.'s  lawful  debts  and  her  funeral  expenses.  No 
executor  was  named  in  the  will.  At  the  time  of  Y.'s  death, 
Matilda  was  only  eleven  years  old.  On  motion  to  appoint  R. 
guardian  of  Matilda,  as  being  executrix  according  to  the  tenor 
of  the  will: — Held,  that  she  was  not,  and  that  the  direction 
to  pay  debts  and  legacies  merely  meant  that  the  property  be- 
queathed to  Matilda  was  to  be  charged  therewith.  In  the 
Goods  of  MCRPHT       -  -  -  -        P.  II.  ir.  92 

8. Executor    according    to    the    tenor — Will — Probate.] 

W^here  the  Court  can  gather  from  the  words  of  a  will  that  a 
person  named  therein  is  required  to  pay  the  debts,  and 
generaUy  to  administer  the  estate,  probate  will  be  granted  to 
him  as  executor  according  to  the  tenor  thereof.  In  the  Goods 
of  Bluett  -  -  -  -  -P.  XIX.  33 

4. Facsimile  probate  of  draft   executed   will   issued,] 

Where  the  testatrix  duly  executed  a  draft  will,  with  marginal 
notes  and  alterations,  it  was  ordered  that  a  fac-simile  probate 
of  the  paper  should  issue.    In  the  Goods  of  Swaitton 

[P.  IX.  199 

5. Joint  will— Death  of  one  testator.]    One  of  two  joint 

testators  of  a  will  which  appointed  executors  only,  and  did  not 
disjxise  of  any  personal  property,  died,  and  probate  or  adminis- 
tration (in  case  the  executors  did  not  prove  it)  was  ordered. 
In  the  Goods  of  Haina  (1  Sw.  and  Tr.  144),  disapproved  of. 
In  the  Goods  of  Miseellt     -  -  -     P.  IT.  M,  199 

6. Two  wills.]    Under  a  settlement  made  on  her  second 

marriage  in  1828,  Y.  was  entitled  to  a  life  estate  in  real  property, 
with  ix)wer,  in  ibe  events  which  happened,  to  appoint  it  among 
the  children  of  both  marriages.  There  were  not  any  children 
of  the  second  marriage^     By  will  in  185^  X*(^F  ^^^^"^ 
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being  then  alire,  appointed  the  lands  between  her  children, 
C.  and  D.  After  her  husband's  death,  V.,  in  1863,  gavB, 
devised,  bequeathed,  and  appointed  all  her  real  and  personal 
estate  and  effects  of  every  kind  to  C,  her  heirs,  executors,  &c., 
absolutely.  C.  was  named  executrix  in  both  wills,  and  jii^^ed 
the  latter  in  England,  After  1828  V.  acquired  personal  pjpo- 
perty  over  which  she  had  a  disposing  power,  and  on  which 
the  Eecond  will  could  operate: — Held,  that  jirobate  of  both 
should  be  granted.    In  the  Goods  of  Richardson 

P?.  II.  M.  898 

7. Will  executed  dependent  on  a  eondition^Condition 

unperformed — Probate  of  prior  vsilW]  R.  M.  made  a  will, 
dated  Ist  September,  1878,  containing  these  words:  "  I  intend 
this  will  to  have  effect,  provided  my  last  will  has  not  been  duly 
signed  and  witnessed;  if  it  has,  I  will  that  it  should  stand." 
A  previous  will,  substantially  to  the  same  effect,  had  been 
duly  executed  by  deceosed  on  26th  July,  1878  :—Held,  that  the 
will  of  1st  September,  having  been  executed  on  a  condition 
which  had  not  been  jierformed,  was  invalid ;  and  jirobate  was 
accordingly  granted  of  the  previous  instrument.  In  the  Goods  of 
MHalb P.  XII.  168 

PBOBATB     (AND      ADMIKISTBATIOK)— IKTEB- 
IiIlTBATIOKS. 

1. Alterations   in   will — Presumption   as  to  period   of 

alteration — Evidence  —  Declarations  of  testator — Wills  Act, 
ss*  9,  21 — Appeal— Decision  of  Judge  of  Court  of  Probate  on 
question  of  fact,]  Where  erasures  and  interlineations  are 
apparent  on  the  face  of  a  will,'there  must  be  evidence,  internal 
or  external,  direct  or  circumstantial,  that  they  were  made 
before  the  execution  of  the  will,  in  order  to  justify  their  in- 
clusion in  probate.  Per  Ball,  O. : — Oral  declarations  made  by 
the  testator  subsequently  to  the  execution  are  admissible 
to  prove  that  the  alterations  were  made  before  the  execution, 
on  the  authority  of  Sugden  v.  St,  Leonards  (34  L.  T.,  N.  S. 
372) ;  but  such  evidence  should  be  received  with  the  greatest 
caution,  as  much  dei)ends  on  the  accuracy  of  recollection 
and. the  surrounding  circumstances.  Per  C^Jhristian,  L. J. : 
In  the  absence  of  all  evidence  as  to  whether  interlineations  and 
erasures  were  made  before  or  after  execution,  they  are  to  be 
rejected  from  probate,  not  because,  as  was  said  in  Cooper  r. 
Bockett  (4  Moo.  P.  0.  C.  445,  449),  and  In  the  Goods  of  Duffy, 
(L  R.  5,  £q.  506),  it  is  to  be  presumexl  that  they  were  made  after 
but  because,  as  more  accurately  stated  in  Simmons  v.  Rudall 
(1  Sim.  iN.  S.  115),  and  WUliams  v.  Ashton  (1  Johns.  &  Hem. 
115),  the  burden  of  proof  in  this  respect  is  cast  upon  the  person 
claiming  the  benefit  of  such  alteration;  but  very  slight 
evidence  will  suffice  to  supply  the  want  of  any  presumption 
tliat  they  were  made  before  the  execution  of  the  will.  Duffy  v, 
Dfffy     -  -     P.  X.  73;    C.  A.  XI.  126 

8. Residuary  clause  following  signature — ^1  Vic,  e.  26, 

«.  9 — 15  ViCf  e.  24,  *.  1.]  A  will  contained  no  residuary  clause 
in  the  body  thereof,  but  one  was  added  at  the  bottom  below 
the  attestation  clause : — Held,  that  the  probate  of  the  residuary 
clause  could  not  be  granted,  nothing  appearing  on  the  face 
of  the  will  to  take  it  out  of  the  provisions  of  the  Wills  Act. 
In  the  Goods  of  Raghtioan       -  -  -P.  XXVI.  98 


-Fac-siraile  probate       -  -  - 

See  Probate— -Gbant  of  Probate. 
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PBOBATB      (ABD      ADMIBI8TBATI0ir)--KB0W- 
I«EDGB   OF    OONTBITTS  OF  WIIiI«. 

1. Clauses  of  revocation  and  appointment  of  executors 

inserted  in  it  without  instructions  from  testatrix  —  Probate 
granted  omitting  them.'l  Where  clauses  of  revocation  and  of 
appointment  of  executors  were  inserted  in  a  will  without  (he 
direction  of  the  testatrix,  and  the  will  was  otherwise  duly 
executed,  and  proof  was  given  of  mental  capacity  of  testatrix, 
it  was  ordered  that  probate  be  granted  omitting  the  inserted 
clauses,  and  that  administration,  with  the  will  annexed,  be 
granted  to  the  sole  legatee.    In  the  Goods  of  Wbat   P.  X.  17 


PBOBATB  (AND  ADMINISTRATION)  -  KN0V7- 
liBDOB  OF  CONTENTS  OF  WlLlM-conUnued. 
38. — —Legacy  to  person  who  has  prepared  will  and  taken 
active  part  in  its  execution — Probate  refused  of  such  portion  of 
will,  and  granted  of  remainder,}  A  party  propounding  a  will 
which  he  has  himself  prepared,  without  the  intervention  of  any 
third  person,  and  under  which  he  takes  a  benefit,  is  bound  to 
satisfy  the  Court  of  the  righteousness  of  the  transaction,  that 
the  clause  \mder  which  he  takes  the  benefit  was  understood  by 
the  testator,  and  that  he  knew  what  he  was  doing.  In  tho 
absence  of  evidence  removing  the  suspicions  attaching  to  suoh 
a  gift,  probate  of  that  portion  of  the  will  may  be  refused,  and 
granted  of  the  remainder.  Fulton  v.  Andrews  (L.  R.  7,  H.  L 
448),  explained.    Heoabtt  r.  King  -  P.  XIV.  36 


-  Pleading 

Sec  Probate— Pleading. 
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PBOBATB    (AND    ADMINISTBATION)— I«IMITBD 
ADMINISTBATION. 

1* Limited  administration  may  be  granted  for  the  pur- 
pose of  stistaining  different  suits,  as  a  limited  administration 
only  operates  to  the  extent  of  the  jwwer  it  specifically  gives. 
Johnson  v,  Hodgens       -  -  -       Oh.  A.  VII.  146 

2, Absence  of  special  circumstances.'}  Limited  adminis- 
tration will  not  be  granted  to  a  person  entitled  to  general 
administration,  where  no  special  circumstances  are  shown. 
In  the  Goods  of  Cowan  -  -  -    P.  VIII.  120 

3. Guardian  of  ward  of  Chancery— Justifying  security.] 

Where  the  Court  of  Chancery  gave  liberty  to  a  guardian  to 
apply  to  the  Court  of  Probate  for  administration,  limited  to 
the  purpose  of  transferring  Grovemment  Stock  to  the  credit  of 
a  minor *s  matter,  without  justifying  security,  and  there  were 
other  assets,  tlie  application  was  refused,  the  guardian  being 
entitled  to  a  more  extensive  grant.    In  the  Goods  of  Vatjohan 

[P.  IX.  228 

4. Letters    of    administration    limited    to    substantiate 

proceedings  in  Chancery.]  A  i)etition  should  be  filed  in  C^ian- 
eery  before  the  application  is  made  to  the  Court  of  Probate  for 
limited  administration  to  substantiate)  proceedings  in  CThan- 
cery.    In  the  Goods  of  Gobdon      -  -  P.  I.  IT.  119 

6. yominee  of  residuary  legatee— Dispensing  with  justi- 
fying security.]  W.,  by  her  will,  charged  a  sum  of  £650  New 
3  per  cent  Stock  with  three  legacies  of  £100  each,  and  directed 
the  residue  should  go  to  W.  W.  absolutely ;  W.  died  in  March, 
1880.  W.  W.  in  1887  applied  through  his  nominee  under 
power  of  attorney  for  administration  limited  to  the  residue  of 
the  stock  after  the  payment  of  the  three  legacies ;  the  cheques, 
signoi  by  the  legatee,  for  the  payment  of  these  were  produced  in 
Court  as  evidence  of  the  payment,  the  executor  being  dead :  — 
Held,  that  limited  administration  could  be  granted,  the  pre- 
sumption being,  from  the  period  which  had  elapsed  since  the 
probate  issued,  that  the  general  assets  had  been  duly  ad- 
ministered ;  the  applicant's  own  bond,  without  justifsring 
security,  to  be  sufificient.    In  re  Sarah  Warburton 

[P.  XXI.  23 

8. Re-conveyance  of  satisfied  mortgage.]    Administration 

limited  to  a  re-conveyance  of  mortgaged  premises,  the  mortgage 
money  having  been  repaid,  and  the  mortgagee's  next-of-lun 
being  renounced,  and  consenting,  was  granted  to  the  mortgagor's 
nominee.    In  re  Bowden  -  -  -P.  XXI.  14 

7. Specific  cossets — Administrator  out  of  jurisdiction— 

38  Geo.  III.,  c.  87,  *.  38—20  &  21  Vie,  e.  79,  s.  79—22  &  23 
Tic,  c  31,  s.  14.]  A  grant  of  letters  of  administration  limited 
to  dealing  with  certain  specific  assets  of  the  deceased  was 
made,  where  the  administrator  liad  gone  out  of  the  jurisdic- 
tion.   In  the  Goods  of  Darct  •         P.  XXV.  66 

Grant  of 

See  Landlord  and  Tenant  (Ireland)  Aot,  1870.    202- 
205. 

Grant  of— By  Laud  Commission  Court.        ^-^  ^ 

See  I^ND  Law  (Ireland)  Act,.  1881^  u^^*"ll^»  1^6,  167. 1  p 
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PBOBATE      (AND      ADMIKZSTBATIOK)  —  IiOST 
WILL. 

1» Probate  waa  giren  to  the  executors  of  the  contents 

of  a  lost  will,  which  in  fact  only  appointed  executors,  the 
affidavits  showing  due  execution,  capacity,  the  loss  of  the 
will,  and  its  contents.    In  the  Ooodt  of  Kxnnbdt 

[P.  I.  M,  210 

8. Administration  granted  to  next-of-kin  upon  proof  of 

some  of  its  eontents.l  A  widow  moved  for  a  grant  of  adminis- 
tration, eum  test,  an,  to  her  late  husband,  and  in  her  affidavit 
stated  that  there  had  been  read  to  her  an  affidavit,  made  by 
one  of  the  witnesses  to  the  will,  in  which  were  stated,  as 
8he  believed  truly,  some  of  the  contents  of  the  will,  llie 
executors  were  deaA,  and  the  will  could  not  be  found.  Upon 
an  affidavit  being  made  that  the  witnesses  affidavit  had  been 
read  truly  to  the  widow: — Held,  that  administration  should 
be  granted  to  the  applicant,  as  widow  of  the  testator,  until 
administration  cum  test,  an,  or  with  the  contents  of  the  will 
annexed,  should  be  granted.    In  the  Goods  of  Rtan 

[P.  II.  .V.  61 

3. Clause  in  grant  providing  "  that  grant  be  valid  only 

until  original  will  lodged"  —  Title  —  Sale  or  mortgage  of 
property.^  It  is  the  rule,  where  probate  is  given  of  the 
contents  of  a  lost  will,  to  insert  in  the  grant  a  provision  that 
it  ''shall  only  take  effect  till  the  original  will  is  found  and 
lodged  in  the  registry."  Such  grant  is  sufficient  to  confer  the 
authority  of  an  executor,  and  gives  a  good  title  to  dispose 
of  the  property  by  sale  or  mortgage.  In  the  Goods  of 
Brennan P.    XXI.   47 

4. Parol    evidence    of    contents — Nature    of    evidence.'] 

Where  it  was  sought  to  obtain  probate  of  a  lost  will  on 
proving  the  contents  thereof  by  parol  evidence  alone,  and  the 
evidence  offered  was  not  sufficiently  precise  or  clear  and  was 
otherwise  unsatisfactory,  it  waa  ordered  that  the  application 
Ije  refused,  and  that  the  applicant  be  at  liberty  to  propound 
tlie  will  as  advised.    In  the  Goods  of  Stanley     P.  IX.  222 

6. Probate  of  copy — "Manager  of  a//.'T    An  original 

will  in  which  the  testator's  widow  was  named  as  "manager 
of  all,"  was  by  mistake  burnt  after  the  testator's  death, 
among  the  papers  of  a  solicitor  who  had  given  her  a  copy  of 
it  in  his  own  handwriting.  Administration  with  the  con- 
tents of  the  will  annexed,  as  contained  in  the  copy,  was 
granted  to  her.    In  the  Goods  of  QuiN  P.  I.  Jf.  661 

6. Revocation— Onus  probandL]  In  the  case  of  a  tes- 
tator becoming  after  the  execution  of  his  will,  which  he 
kept  in  his  own  custody,  of  unsound  mind,  and  at  his  death 
the  will  not  being  forthcoming,  the  onus  of  showing  that  it 
was  destroyed  animo  revoeandi  by  the  testator  when  of  sound 
mind  lies  on  the  party  who  opposes  the  will ;  and  in  the  absence 
of  such  evidence,  the  contents  of  the  will,  if  clearly  proved, 
will   be  established.    Fbt  r.    Draper  -       P.  I.  M.  7 

PBOBATB     (Ain>     ABMIKISTBATION)— PLEAB- 
INGh. 

1. Particulars — Undue   influence.]     A   defence   averred 

undue  influence  by  a  person  and  ''others  in  his  interest"; 
the  plaintiff  applied  to  have  it  amended  by  stating  the  names 
of  the  persons: — Held,  that  the  proper  course  was  for  the 
defendant  to  give  a  bill  of  particulars,  following  West  v.  West 
(4  Sw.  and  Tr.,  22).    Jackson  v.  Hillas  P.  IV.  M.  107 

2. Plea  of  icant  of  knowledge  and  instructions  as  to 

residuary  clause.]  A  plea  that  the  alleged  testator  did  not 
know  and  did  not  give  any  instructions  for  a  residuary  clause 
was  directed  to  be  pleaded  in  addition  to  those  of  undue  execu- 
tion, want  of  capacity  and  undue  influence.  Bloomfield  v. 
Clancy         -  -  •  -  -         P.  I.  3f.  228 

PBOBATB     (Alim     ADMIITISTBATIOK)  —  PBAC- 
TICE. 

1. Affidavit   of   scripts— By   attorney.]     The   plaintiff's 

attorney  was  allowed  to  file  an  affidavit  of  scripts  made  by 
liimself,  instead  of  one  made  by  the  plaintiff.  M'Cann  v. 
MntTAOR  -  -  -  •  V.Tl.M.  266 


PBOBATB   (AND  ADMINISTBATION>-PBACTICB- 

eoiUinusi, 

2. Affidavit — Costs.]  An  appearance  renders  it  un- 
necessary to  file  an  affidavit  to  show  cause  against  recalling 
probate.  Such  an  affidavit  having  been  filed  contempora- 
neously with  the  entry  of  appearance:— J7e/</,  that  the  cost* 
of  the  affidavit  must  be  disallowed.    Patterson  r.  Fabbn 

[P.  II.  M.  43 

3. Amendment   of  caveat — Setting   aside   caveat.]     The 

next-of-kin  of  the  deceased  having  been  erroneously  described 
in  the  caveat  entered  on  her  behalf,  and  a  second  caveat  liaving 
been  entered,  the  Court  directed  the  first  to  be  amended,  and 
the  secMjnd  to  be  ret  aside.     In  the  Goods  of  Ashe 

[P.  V.  106 

4. Application  for  costs  of  special  jury  two  days  after 

hearing.]  On  the  second  day  after  a  verdict  establishing  a  will, 
which  had  been  impeached  on  the  ground  of  undue  influence, 
the  Court  granted  a  certificate  for  the  costs  of  a  special  jury. 
Eastwood  r.  Eastwood    -  -  -     P.  III.  Jf.  425 

5. Application  for  examination  of  witness,  and  for  leave 

to  amend  plea.]  The  Court  directed  a  material  witness,  who 
was  about  to  return  to  America,  to  be  examined  before  the 
Court,  and  gave  leave  to  the  plaintiff  to  amend  his  plea.  BrB- 
TON  r.  Burton      -  -  -  •       P.  X.   If.  556 

6. Application    to    have    ease    tried    at    the    Assizes — 

Affidavit — Consent.]  In  a  suit  to  establish  a  will,  when  an  ap- 
plication is  made  to  have  the  case  tried  ait  the  assizes,  it  is 
necessary  to  have  an  affidavit  stating  the  facts  on  which  the 
ai>pMGation  is  grounded,  even  though  the  application  is  made 
on  consent.    VTilliahson  r.  Williamson    P.  III.  Jf.  503 

7. Appointment  of  administrator — ^Pendente  lite.]      The 

plaintiffs,  executors  of  a  disputed  will,  applied  to  have  an  ad- 
ministrator pendente  lite  appointed.  The  Court  refused  the 
application,  which  would  have  led  to  great  expense,  but  on 
the  terms  of  the  defendant  expediting  the  hearing.  Fsnton  r. 
Cardwell  -  -  -  .      P.  X.  Jf.  556 

8. Caveat— Security  for  costs — Uncertificated  bankrupt.] 

On  a  motion  that  the  defendant,  who  was  an  uncertificated 
bankrupt,  should  give  security  for  costs,  or  that  the  caveat 
lodged  by  him  should  be  set  aside,  it  was  ordered  that  the 
caveat  lodged  by  him  should  be  set  aside  and  contentious  pro- 
ceedings discontinued,  unless  within  fourteen  days  security  for 
costs  be  given  by  him  or  on  his  behalf,  after  service  of  a  copy 
of  the  order  on  his  assignees.    Lambert  r.  Bassett 

[P.  XI.   80 

9. Challenge  of  jurors — Action  in  Court  of  Probate — 

Defendants  in  different  interests.]  In  an  action  in  the  Court 
of  Probate,  by  a  legatee  under  a  former  will,  against  the 
executors  of  the  last  will,  and  the  heir-at  law,  who  would  be 
entitled  in  case  of  intestacy,  the  defendants  have  not  separate 
challenges,  but  can  together  challenge  only  six  jurors.  Long- 
ford r.  Purdon       •  •  •  -P.  XI.  58  note 

10. Citation— To  take  out  probate — One  of  two  executors 

taking  possession  of  assets — Failure  to  take  out  probate — Form 
of  order.]  "Where  one  or  two  executors  takes  possession  of 
the  testator^s  assets  without  taking  out  probate,  the  Court, 
on  the  application  of  a  legatee,  will  grant  an  order  compelling 
him  to  do  so  within  a  limited  time.  In  the  Goods  of  Fitz- 
gerald .....        p.  XXVI.  132 

11. Citation  of  heir-at-law.]    Where  the  heir-at-law  of  a 

testator  is  a  party  to  a  suit  to  establish  a  will  in  any  capacity, 
it  is  not  necessary  to  cite  him  as  heir-at-law  so  as  to  hare 
the  real  estate  bound  by  the  proceedings.  Whitnet  r. 
Deignan  .  -  ...  p.  XIX.  23 

12. Citation  of  next-of-kin  of  deceased  Defendant — yon- 
appearance — Entry  of  suggestion.]  The  sole  defendant  in  a 
suit  by  the  executors  of  W.,  to  establish  his  will,  having 
died  intestate,  his  next-of-kin  were  cited  to  take  out  adminis- 
tration, or  show  cause  why  it  should  not  be  granted  to  a 
person  named  by  the  plaintiffs.  There  was  no  appearance  to 
the  citation  upon  which  the  Registrar  granted  admintstratian 
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to  a  person  named  by  the  plaintiffs.  The  Court  subeequenily 
granted  liberty  to  the  plaintiffs  to  enter  a  suggestion  on  the 
record  of  the  death  of  the  defendant  and  that  the  person 
named  by  them  was  his  administrator,  it  appearing  by  the 
grant  of  administration  that  the  next-of-kin  had  been  oited 
and  had  not  appeared.    Cabroll  v,  Walsh     -     P.  VI.  24 

13. Citing  heir-at-law.']    An  order  for  liberty  to  cite  the 

heir-at-law,  who  had  been  previously  cited  as  one  of  the  next- 
of-kin,  was  made.    Tollon  v.  Gordon  -  P.  V.  19 

14. Citing  heir-at-law— Suit  pending,]    In  order  to  get 

an  order  for  leave  to  cite  an  heir-at-law,  there  must  be  a  suit 
actually  instituted  to  try  the  validity  of  a  will  affecting  the 
real  estate.    In  the  Goods  of  ExiXT  -  P.  I.  J/.  7 

16. Compromite  of  action — CottM."]    A  will  was  disputed 

on  the  ground  of  undue  influence,  among  other  grounds.  After 
the  case  was  opened  an  arrangement  was  come  to  by  which  the 
widow  was  to  receive  a  fifth  of  the  assets,  and  £25  for  costs. 
The  Court  said  it  could  not  administer  the  assets,  but  had 
control  over  the  costs  when  undue  influence  was  raised,  and 
directed  the  consent  regarding  the  £25  for  costs  to  be  entered 
on  the  register.    Byrne  r.  Btbne      -  -  P.  V.  80 

16. Conditional  order  for  attachment  not  served  within 

time  limited — Violence  of  Defendant — Substitution  of  service.'] 
A  process-server  was  unable,  through  fear  of  violence,  to  serve 
the  defendant  with  a  conditional  order  for  an  attachment 
witnin  the  hours  limited  by  G.  O.  33 :  —Held,  that  the  service 
could  not  be  deemed  good.    Nicholls  r.  Nicholls 

[P.  II.  M,  370 

17. Costs— Costs  of  trial f  what  constitutes.]    "Where  a 

new  trial  was  granted  on  the  terms  of  a  party  paying  the  costs 
of  the  first  trial,  those  costs  included  only  counseVs  fees, 
witnesses*  expenses,  solicitors'  attendance  and  fees,  the  costs 
of  the  notice  of  trial,  and  two- thirds  of  the  shorthand-writer's 
notes.     Anon.         •        -        -        -        P.  XXIII.  M.  666 

18. Costs — ycxt-of-hin,]  However  vexatious  the  con- 
duct of  the  defendants  may  be  in  requiring  proof  of  a  will 
in  solemn  form,  the  Court  has  no  jurisdiction  to  condemn  a 
next-of-kin  in  costs,  where  he  has  duly  served  the  notice, 
under  Rule  46,  and  has  not  required  the  case  to  be  tried  by 
a  jury.    Pktton  r.  Peyton  -  -       P.  XXVII.  10 

19. Costs — Intention  to  cross-examine  only— Jury  trials 

— Judieaiurd  Act,  s,  53 — Hule  46  (Pro)  contentious.']  Serrice 
of  notice  in  probate  suits  under  the  46th  Rule  (cont)  of  in- 
tention only  to  cross-examine,  will  no  longer  avail  to  save  a 
party  from  being  oondenmed  in  costs  who  wantonly,  and 
without  due  inquiry,  engages  in  litigation  and  requires  the  case 
to  be  tried  by  a  jury.  Effect  of  53rd  sec.  of  Judicature  Act 
upon  46th  Rule  considered.  In  cases  of  trial  by  jury  the 
Court  is  free,  notwithstanding  service  of  notice  under  46th 
Rule,  to  direct  that  costs  shall  follow  the  event,  unless  there 
be  good  reason  to  the  contrary.  Sembley  that  the  practice 
of  the  old  Prerogative  Court  as  to  costs  imder  46th  Rule  will 
still  prevail,  if,  in  addition  to  serving  notice,  the  party  ai>- 
plies  to  have  the  case  heard  before  the  Court  without  a  jury. 
FoLET  r.    Brooan  -  -  -  p.    XVII.    114 

80. Costs — HecU  estate — Executor — Heir-at-law — Forged 

will.]  An  unsuccessful  plaintiff  in  the  Probate  Division  will, 
in  general,  be  allowed  costs  only  where  the  conduct  of  the 
testator  or  defendant  caused  litigation.  An  executor  bond 
fide  propounded  an  instrument  which  he  subsequently  dis- 
covered to  be  a  forgery;  he  at  once  informed  the  heir-at-law 
and  himself  instituted  a  motion  to  have  the  document  con- 
demned:— Held,  that  he  should  abide  his  own  costs,  but 
that  the  Court  would  not  condemn  him  to  i)ay  the  costs  of 
the  heir-at-law.     Howard  v.   Howard  P.   XVII.  17 

21. Costs  of  Defendant  who  had  opposed  will— Neglect  of 

Plaintiff  to  lodge  doeumerUs.'\  In  a  suit  to  establish  a  will, 
and  codicil,  undue  influence,  undue  execution,  and  want  of 
capacity  were  pleaded.    The  will  and  codicil  were  established, 


PBOBATE  (AND  ADMIiri8TBATION)-PHACTI011- 

continued. 

Plaintiffs  neglected  to  lodge,  till  three  days  before  the  trial, 
the  memoranda  of  a  conversation  in  which  the  testator  had 
given  instructions  for  a  codicil  and  a  draft  of  the  will:  — 
Heldf  that  the  defendants  should  have  their  costs  out  of  the 
estate.     Farley*  r.  Farley  -  -    P.    III.   3/.  198 

2S. Costs  of  unsuccessfully  litigating    a  wilL]      Two 

questions  are  to  be  considered  with  reference  to  an  application 
for  costs  of  unsuccessfully  litigating  a  will— riz.  (1)  was  there 
reasonable  ground  for  litigation  ?  and  (2)  was  it  conducted 
bond  ndel    O'Reilly  v.  Fords  -  -  -  P.  V.  64 

23. Death  of  Defendant  after  issue  joined  and  before 

trial— Service  of  citation  on  next-of-kin,]  "Where  the  de- 
fendant in  a  probate  action  died  after  issue  joined  and  before 
trial,  leaving  two  ihinor  children  her  next-of-kin,  and  no  assets, 
and  no  administration  was  taken  out  to  her,  to  enable  which  to 
be  taken  out  the  hearing  of  the  action  was  postponed : — Held, 
that  the  plaintiff  should  be  at  liberty  to  proofed  with  the  trial 
on  serving  a  citation  upon  the  two  minor  children,  by  serving 
it  on  their  uncle  and  aunt  with  whom  they  lived.  Andrews  r. 
Grace  -  -  P.  XV,  M,  628 

24. Devisee  of  real  estate  obtaining  liberty  to  inter rene.] 

A  devisee  of  real  estate  under  the  will  which  was  the  subject  of 
a  suit,  who  had  not  been  cited,  having  applied  for  liberty  to 
intervene,  was  allowed  to  do  so,  but  was  not  allowed  to  put  a 
statement  on  the  record  that  he  supported  the  bill  and  codicil, 
the  allegation  appearing  to  be  unnecessary.  Bitrkb  r.  Rosin- 
grave         -  •  -  -  -  -         P.  V.  188 

25. Discontinuance  of  proceedings— Conditional  order.] 

An  executor  moved  to  set  aside  a  caveat  in  order  to  obtain 
probate  in  common  form.  The  caveat  had  been  warned  and  a 
declaration  filed.  The  defendant  had  entered  an  appearance, 
but  had  not  filed  any  pleading,  though  noticed  to  do  so : — Held, 
that  a  conditional  order  to  discontinue  the  proceedings  should 
be  granted.     Rooney  r.  Fseny  -  P.  III.  M,  280 

28. Executor's  refusal  to  lodge  will  in  Court  pursuant  to 

citation — Intermeddling  with  assets — Cotts.]  An  executor  of 
an  uu  proved  will  which  provided  that  a  legatee  and  her  children 
should  be  at  liberty  to  reside  in  the  dwelling-house  of  the 
testator,  and  be  maintained  there,  expelled  them  therefrom, 
and  refused  to  give  up  the  will  which  he  had  in  his  possession. 
A  citation  was  issued  against  him  to  lodge  it  or  enter  an 
appearance,  which  he  disregarded,  and  the  Court  ordered  that 
his  non-appearance  should  be  taken  as  a  renunciation.  A 
subpoena  conunanding  him  to  lodge  the  will  was  subsequently 
issued,  and  on  his  not  complying  with  it  a  conditional  order 
for  attachment  was  made  and  issued  against  him,  when  he 
lodged  the  will  in  Court:— fl^cW,  that  expelling  the  legatees 
from  the  house  was  an  intermeddling  with  assets,  and  that  he 
should  pay  the  costs  subsequent  to  the  issuing  of  the  subpoena. 
In  the  Goods  of  Hurley  •  -  -  P.  V.  84 

27. Filing  aMdavit  of  scripts — Plainti/Ts  solicitor- 
Plaintiff  resident  in  Australia,]  The  plaintiff's  solicitor 
will  not  be  ordered  to  file  the  affidavit  of  scripts  to  the  best  of 
his  information  and  belief,  although  the  plaintiff  himself  is 
residing  in  Australia,  unless  it  api)ears  that  the  solicitor, 
having  knowledge  of  the  facts,  is  better  qualified  to  make  it 
than  the  plaintiff.    Fitzoirron  v.  Hynes       -       P.  X.  82 

28. Fixing  mode  of  trial— Service  of  citation.]      An 

application  to  fix  the  mode  of  trial  was  postponed  imtil  '.he 
time  limited  for  showing  cause  against  a  conditional  order  for 
Eubstitution  of  service  of  the  citation  by  serving  the  next-of- 
kin  out  of  the  jurisdiction  had  expired.  Mitchell  v,  Mit- 
cbell p.  I.  If.  648 

28 Framing  of  issues— Trial   by  jury.]    Whore  botli 

parties  concur  in  desiring  an  action  to  be  tried  before  a  special 
jury  they  are  entitled  to  it;  the  practice  of  sending  general 
issues  to  the  jury  and  not  special  issues,  discontinued  for  the  T  ^ 

'"  "    T /, _         P.  VIII.  jir.  401  IC 
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80. Heir-at-law — Co8ti,'\    In  a  probate  suit  two  wills 

were  put  in  issue,  the  latter  bein^?  propounded  by  the  heir-at 
law.  The  jury  found  in  favour  of  the  first  will,  and  the  Judgje 
Raid  that  if  the  heir-at-law  had  only  impeached  the  first  will 
he  would  have  a  clear  right  to  do  so,  and  80  would  f?et  his 
costs;  having,  however,  as  devisee  and  lep^atee  put  forward 
another  will  which  he  had  failed  to  sustain,  he  must  pay  his 
costs.    Fliemixo  r.  Grr       -  -  -       P.  I.  Jf.  262 

31. Issues— Codicil — Alleged  mistake  in  reference  to  will 

— Amcndm€nt.'\  A  codicil  referred  to  a  will  of  November,  1863, 
which  was  propounded  by  the  plaintiff.  Some  defendants 
pleaded  a  will  of  January,  1864,  as  the  last  will,  which  had 
revoked  the  former,  and  averred  that  the  codicil  was  intended 
to  be  a  codicil  to  it,  and  that  the  testator  did  not  intend  by  the 
codicil  to  declare  an  intention  to  confirm  and  revive  the  first 
will.  Other  defendants,  in  addition  to  a  similar  plea,  pleaded 
undue  execution  of  the  codicil  and  undue  influence  as  to  it:  — 
Jlehl,  that  the  proper  issue  was  whether  the  will  of  November, 
1863.  was  revived  bv  the  codicil,  and  also  that  the  special  plea 
should  be  amended  by  omittinpr  the  latter  l^rnnch  of  it. 
Grooax  r.  M'CoxNELL  -  -  -  P.  I.  J/.  27 

32. Legatee   disputing   will  —  Lodgment   of   legacy    in 

Court. "y  The  fact  that  part  of  a  lepracy  bequeathed  to  a  man 
by  n  will  which  is  disputed  by  him,  has  been  iMiid  to  his  wife, 
doe<i  not  dispense  with  the  rule  that  it  must  be  paid  into  Court, 
ns  she  is  her  huslnnd's  apient.    Kubabll  r.  Keknan 

[P.  IV.  .V.  200 

33. Letters  of  administration — Direction  of  an  issue — 

Evidence  of  marriage — Certified  copy  in  Register  OMee.l  Upon 
a  contested  application  for  letters  of  administration,  the  Jud^ 
refufed  to  hold  a  certified  copy  of  the  entry  in  the  Reerister 
Office  (as  required  hy  s.  71  of  7  A;  8  Vic,  c.  81)  to  be  conclusive 
evidence  that  a  marriage  had  taken  place  between  the  plaintiff 
and  the  deceased,  the  following  circumstances  being  alleged 
and  relied  upon  to  resist  the  application :  1.  That  the  alleged 
marriage  had  been  kept  a  secret  from  tlie  relatives  of  both 
parties.  2.  Non-cohabitation.  3.  Tlie  non-production  of  any 
witness  of  the  cA^mony.  4.  That  the  signature  of  the  de- 
ceased in 'the  cerfified  copy  was  spelled  and  written  in  a 
manner  different  from  that  invariably  adopted  by  her.  Under 
the  above  circumstances  the  Judge  directed  an  issue.  Baker 
t'.  Phibbs P.  VII.  62 

34. Lodging  caveats.]      A  caveat  lodged  by  a  solicitor 

for  the  next-of-kin  of  the  deceased,  who  were  abroad,  but 
lodged  on  the  same  day  on  which  a  conditional  order  for  a 
new  trial  respecting  the  validity  of  the  will  of  the  deceased 
had  been  refused,  and  lodged  under  the  directions  of  the 
solicitor,  who  acted  on  the  trial  for  the  defendimts,  was  set 
aside  with  costs,  the  same  to  be  paid  by  the  solicitor  who 
lodged  the  caveat.      In  the  Ooods  of  Nobbib. 

[P.  I.  3/.  469 

36. Mode  of  trial — Trial  at  Assizes — N umber ^  character ^ 

and  residence  of  witnesses  to  he  examined  for  the  defendant^  and 
small  amount  of  assets.]  Though  primd  facie  the  Probate 
Division  is  the  proper  tribunal  in  which  testamentary  cases 
should  be  tried,  an  issue  to  the  Assizes  will  be  directed  when 
the  assets  are  but  a  little  Over  the  County  Court  limit  of 
jurisdiction,  and  the  residence  of  all  the  witnesses,  and  tlie 
professional  ix>sition  of  some  of  the  most  important  ones, 
render  a  trial  in  the  local  venue  desirable.  Cooper  v.  Moss 
(1  S.  &  T.  143).  distinguished.    Chakbers  r.  Cbawford 

[P.  X.X.1.  14 

36. Motion  to  appoint  administrator  pendente  lite,  and 

receiver.]  The  Court  refused  to  apjDoint  a  receiver  over  the 
rents  and  profits,  but  referred  to  the  Registrar  the  naming  of 
a  proper  x)er8on  to  act  as  administrator  pendente  lite.  liO no- 
ford  r.  PuRDON  -  -  -  -  P.  XI.  M.  192 

37. yew  trial  motion— Certi/iecUe  of  counsel— No  evidence 

to  go  to  jury.]  Where  a  new  trial  was  sought,  on  the  grounds 
that  the  Judge  ought  not  to  have  withdrawn  from  the  jury 
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questions  of  fraud  and  undue  influenoe,  the  motion  was  re- 
fused on  the  grounds  that  there  was  no  evidence  to  go  to  a 
jury  on  those  issues,  and  also  because  senior  counsel  did  not 
make  the  proper  certificate.    Macken  v,  M'Garbt    P.  Z.  131 

38. Parties — Married  woman—Security  far  costsJ]  Where 

a  plaintiff  in  a  Probate  suit  was  a  married  woman,  she  was 
ordered  to  give  security  for  costs,  either  in  a  penal  sum 
or  to  lodge  that  amount  in  Court  as  security;  in  the  Ibnner 
case  the  bond  should  be  executed  by  a  solvent  person  aooept- 
able  to  the  defendants.    Fttzpatrice  r.  Webb    P.  I.  M.  167 

39. Photograph  of  signature  of  deed  lodged  in  CovriJ] 

The  Court  made  an  order  that  the  defendant's  solicitor  should 
be  permitted  to  {irocure  a  photographic  copy  of  the  signature 
to  a  deed  which  was  impounded  by  the  Court,  the  copy  beinip 
necessary  for  the  purposes  of  the  defence.  Dabbacott  r. 
Unt>erwood  -  -  -  -         P.  in.  M.  740 

40. Power  of  striking  jury  under  the  old  system.'\    "Under 

the  C.  L.  P.  Act  dr.),  1853,  s.  112,  aided  by  the  Probate 
Act  (Ir.),  s.  42,  the  Court  has  jurisdiction  to  order  a  jniy  to  be 
struck  under  the  old  system.    Browne  r.  Eshon-ds 

[P.  II.  M,  609 

41. Proof  of  application  for  grant  by  ercditor§,'\    A 

creditor,  who  was  supported  by  a  majority  of  the  creditors  of 
a  deceased,  procured  a  renunciation  of  his  right  to  take  ont 
administration  from  one  son  of  the  deceased,  who  was  in  Ire- 
land (the  other  being  abroad).  The  Court  granted  administra- 
tion to  him  as  against  another  creditor,  who  applied  earlier.  In 
the  Ooods  of  Patton     -  -  -  -    P.  I.  3/.  648 

42. Probate  duty.]    Where  the  assets  of    a    deceased 

consisted  of  only  £5,  but  proceedings  were  pending  in  Chan- 
cery for  purpose  of  making  the  executor  a  trustee  for  the  next- 
of-kin  in  respect  of  a  lease  which  he  had  obtained,  the  probate 
must  be  stamped  with  a  stamp  adequate  to  cover  the  value  of 
the  property.    In  the  Ooods  of  Comtns      -     P.  I.  Jf.  633 

43. Proof  of  will  in  solemn  form — Notice  to  cross  fjr- 

emxne  under  Hule  A(k— Vexatious  opposition— Costs.]  However 
vexatious  the  conduct  of  the  defendant  may  be  in  requiring 
proof  of  will  in  solemn  form,  the  Court  has  no  jurisdiction  to 
condemn  a  next-of-kin  in  costs  when  he  has  duly  served  the 
notice  under  Rule  46,  and  has  not  required  the  case  to  be  tried 
before  a  jury.    Peyton  r.  Peyton       -       P.  ZXVII.  10 

414. Peceivcr^— Equitable    execution — Legacy — Judicature 

Act  (Ir.),  1877,  s,  28,  sub-s.  Q.]  An  order  of  the  Court  of 
Probate  directing  payment  by  the  plaintiff  to  the  defendants 
of  their  costs  of  the  action,  Imving  been  disobeyed,  the  Court 
held  that,  on  proof  that  garnishee  proceedings  were  not  apfili- 
cable,  receivers  by  way  of  equitable  execution  could  be  ap- 
pointed over  a  legacy  to  which  the  plaintiff  was  entitled. 
M'Kenna  r.  Habley      -  -  -  P.  XXVII.  88 

4W. Bemitting  action  to  Civil  Bill  Court — Jurisdiction — 

Valuation— 20  k  21  Vic,  c.  79,  s.  58—22  ft  23  Vio.,  e.  31,  «.  6 
—40  ft  41  Vic,  c.  56,  ss.  31,  46.]  A  consent  to  ranit  to  the 
Civil  Bill  Court  a  probate  action  was  made  a  rule  of  Court, 
where  the  assets  consisted  of :  (1)  pure  personalty  £150 ;  (2)  two 
holdings  at  K,,  combined  valuation,  £28  ISs. ;  combined  rent, 
£30;  (3)  like  at  D.,  valuation,  £8;  rent,  £12.  Tiebnak  v. 
Gallagher  -  -  -  P.  XII.  M.  641 

46. Pe-trial  of  a  cause  after  a  consent.]    A  cause  was 

on  the  list  for  trial,  and  when  it  was  called  on  a  consent  for  a 
compromise  was  effected  and  the  will  admitted  to  probate ;  to 
this  one  of  the  parties,  K.,  interested  under  the  will,  was  not  a 
party.  After  the  will  was  proved  K.  served  a  notice  repudiat- 
ing the  consent,  and  caused  a  citation  to  issue  that  cause  should 
be  shown  why  the  will  should  not  be  brought  into  Cburt  The 
Court  granted  a  re-trial,  as  it  appeared  that  a  case  ol  undue 
execution  remained  to  be  tried.  In  the  Oood^  of  Mullen. 
King  r.  Berry  .  .  ,         f      r\i^iW'SO 
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47. Security  for  eosts-'Defendant  resident  in  Liverpool 

-r^Mdav'U  of  merits— C.  L,  P,  Act,  1853,  «.  b2— Judgments  Ex- 
tension  Act,  1868.]  A  motion  for  security  for  costs  to  be 
given  by  the  defendant  who  resided  in  England  was  refused : 
(1)  because  there  was  no  affidavit  of  merits,  and  (2)  because  the 
practice  is  never  to  require  it  from  a  jiarty  resident  in  the 
United  Kingdom.    Keegan  r.  Ksegan  P.  ZV.  M.  140 

48. Sending  cause  for  trial  to  the  Assizes — Costs — Final 

decree,"]  Where  it  appealed,  that  in  a  suit  to  recall  probate,  the 
assets  were  under  £300  in  value,  and  the  parties  and  their 
witnesses  resided  in  Cork,  the  Court  at  the  desire  of  both 
parties,  sent  the  issues  for  trial  at  Cork  Assizes,  ui)on  the 
parties  consenting  to  abide  by  such  order  as  the  Judge  of  Assize 
should  think  proper,  as  to  costs,  and  that  the  final  decree  should 
follow  the  verdict.    Cottkb  r.  Sullivan        -        P.  X.  136 

48. Statement  of  daimr— Calculated  to  embarrass— Hules, 

June,  1891,  O,  XIX.,  r\  73^0,  XXVIII.,  rr.  1,  2r-Amend' 
meni  on  terms — Amendment  icithout  leave— C,  L,  P.  Act^  1853, 
s,  231 — Discretion  of  Judge  as  to  practice  in  his  own  Court.] 
Letters  of  administration  with  will  annexed  were  granted  to  a 
sole  legatee,  daiighter  of  the  testatrix ;  the  grandson  of  deceased, 
and  son  of  the  testatrix^s  deceased  son,  alleging  testamentary 
incapacity,  lodged  a  caveat  intending  to  have  the  will  proved 
in  solemn  form.  A  citation  issued  and  documents  were  re- 
lodged  ;  motion  to  order  the  plaintiff  to  issue  writ  and  state- 
ment of  daim  granted.  Motion  to  set  aside  statement  of  claim, 
OS  **  caloulated  to  embarrass "  granted.  Order  to  amend  in 
four  days,  on  payment  of  six  guineas  costs: — Held,  that  the 
Judge  of  Probate  Court  had  jwwer  to  make  the  order.  Plun- 
KETT   r.   DOTI.B  -  -  C.  A.  ZZVI.  87 

50. Subpoena  for  attendance  of  witnesses  to  the  execution 

of  a  will,']  Where  witnesses  to  a  will  refused  to  make,  without 
a  fee,  affidavits  as  to  its  execution,  the  Court  refused  to  dispense 
with  their  testimony,  and  act  on  the  affidavit  of  one  of  the 
executors.    In  the  Goods  of  Dunne         -         P.  III.  M.  188 

61. Subpoena  ad   testificandum — Witness   to   will.']     A 

subpoena  ad  testiiScandum  for  the  attendance  of  a  surviving 
witness  to  a  will,  who,  while  admitting  the  due  execution  of 
the  will,  refused  to  make  the  ordinary  affidavit,  was  grranted. 
In  the  Goods  of  Doboan  -  -       P.  VIII.  M.  486 

68. Substitution  of  service — Subpoena  ad  testificandum 

in  a  Probate  suit.]  The  Court  allowed  substitution  of  the 
service  of  a  subpoena  ad  testificandum  to  be  made  when  it 
appeared  that  the  parties  were  keeping  out  of  the  way  and 
evading  servioei    Fitzpatrick   r.    Eavanagh 

[P.  IV.  M,  304 

53. Testamentary   suit — Citation   to   see   proceedings — 

Heir-at-law— 0.  XVI.,  r.  10  (1891)— 20  &  21  Vic.,  c.  77,  s.  65.] 
The  practice  as  to  citation  to  see  proceedings  heretofore  in 
use  in  the  Probate  Court  has  been  altered  by  the  Rules  of  the 
8ui»eme  Court,  1891,  and  now  where  a  decree  in  a  testamentary 
suit  is  sought  to  bind  the  heir-at-law  or  devisees  of  real  estate 
they  may  be  made  parties  instead  of  being  cited.  In  the  Goods 
of  Mabt  Tallon    -       •  -  -  P.  XZVII.  80 

54. Power  of  attorney.]    The  plaintiff,  acting  under  a 

power  of  attorney  from  the  widow  of  the  deceased,  instituted 
a  suit  in  his  own  name,  and  moved  for  a  grant  of  letters  of 
administration  to  himself :  ~J7e/d,  that  the  donor  of  the  power 
of  attorney  should  be  plaintiff,  and  that  the  title  of  the  cause 
should  be  amended  accordingly.    West  r.  Gbahaic 

[P.  II.  M.  870 

PBOBATB    (AND    ADMIKISTBATION)— BBKXTK- 
OIATION. 

1- Where   one   of  two   executors   renounced,    and   the 

other  appeared  but  refused  to  prove,  alleging  testator's  in- 
capacity:— Held,  that  the  executor  so  appearing  must  either 
proT*-*  or  renounce.    In  re  Waring         *         P.  ZXVT.  58 
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2. Executor  —  Probate  —  Propounding  will  —  Consent  — 

Withdrawal— Intermeddling.]  The  institution  of  a  probate 
suit  by  an  executor  and  his  entering  into  a  consent  which 
contained  provisions  dealing  with  the  assets,  constitute  in 
law  an  intermeddling  with  the  assets  which  renders  him 
liable  to  act  as  executor.    Carberby  i'.  Codt    P.  I.  M,  103 

8. Intermeddling    with    assets,]     Where   an    executor, 

liaving  filed  a  renunciation,  has  been  proved  to  have  inter- 
meddled with  the  assets,  and  fails  to  explain  his  conduct  as 
founded  on  mistake,  without  any  intention  to  act  as  executor, 
his  renunciation  will  be  set  aside.    Ledwidgb  v,  Ltnob 

[P.  XI.  81 

4. Jurisdiction^Intermeddling— Consent.]     Where    an 

executor  has  intermeddled  in  his  deceased's  estate  the  Court 
of  Probate  has  jurisdiction  in  a  proper  case  to  allow  him  to 
renounce.    In  the  Goods  of  Fitzpatbick      P.  ZZVI.  126 

PBOBATB  (AND  ADMINI8TBATION}— TBSTA- 
MENTABT  llSfSTB,JJV.lilSrT~^Unsign€d  document— Paper 
writing  prior  to  Wills  Act.]  Where  a  deceased  who  was  for 
many  years  in  a  lunatic  asylum  left  an  unfinished  paper,  un- 
dated and  unsigned,  the  Court  granted  administration  as  in  case 
of  intestacy.    In  the  Goods  of  Jane  GtORDON     P.  I.  M,  850 

PBOBATB     (AND     ADMINI8TBATION)— TTNDXTB 
INFIiTJENCB. 

1. Evidence — Execution  of  wUl^-Letters.]    In  a  suit  to 

establish  a  will  the  due  execution  of  it  and  the  capacity  of 
the  testator  were  not  merely  proved  by  the  plaintiff,  but 
admitted  by  the  defendant's  counsel: — Held,  that  letten 
written  subsequently  could  not  be  admitted  to  show  either 
feeling  of  the  testator  towards  a  legatee,  or  undue  influence. 
Bbunkeb  V,  Dickson P.  I.  If.  248 

2 46^A  G.  S.]    The  46ch  G.   Rule  (contentious)  does 

not  apply  to  a  case  in  which  undue  influence  is  pleaded. 
MacEvillt  V,  Gill       -       -       -       -       P.  III.  M.  448 


-  Pleading 

See  Probate— Pleading. 


IV.  M.  107 


1. 


PBOBATB  (AND  ADMINISTBATION). 

Continuance  of  action  by  administrator  before  grant 

LVIII.  6 
See  EiBcrxoB— Action  by.    8. 

Motion    to    obtain    letten  of    administration   with    will 

annexed — Junior    counsel        •  -  VII.  53 

See  OouNSBIr-^UNiOB.    2. 

New  trial—Probate  suit  -  -  -  -  X.  8 

See  LiTNATio— Contracts  and  Dispositions.    1. 

PBOBATB  DXTTT. 

See  Rbventje— Probate  Duty. 

PBOCTOB — Admission  as  solicitor  of  Court  of  Judicature-^ 
Judicature  Act,  1877,  s.  78.]  A  proctor,  who  was  admitted 
as  such  to  practice  before  the  Probate  Court  after  the  passing 
of  the  Probate  Act,  is  entitled  to  be  admitted  as  a  solicitor 
under  sec.  78  of  the  Judicature  Act,  1877.    JSe  Beatty 

[C.  ZII.  M.  240 

PB0MI8S0BT  NOTB. 

See  Bill  or  Exchange. 

Joint  and  several— Husband  and  wife         -       XV.  38 

aScc  Husband   and  Wife.    18. 

Motion  for  final  judgment — Specially  indorsed  writ. 

See  Practice— Judgment.    25,  27,  80,  88. 
Statute  of   Limitations    -       -       -       .      JKZVI.   12  t 

See  Limitations,  Statute  OFigjtlgfed  by  VnOOQlC 
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PBOOF  OF  DEBTS— Bankruptcy. 

See  Oaaeg  under  Bankbuftct— Proof  of  Dbbts. 

FBOFEBTT^Infant. 

See  Caaes  under  Inpaxt^Pbopbbtt. 

— —  Lunatio. 

See  Cases  under  LrNATic— Pbopebty. 

FTJBIilO  HEALTH  ACTS. 

1. Aet,   1878,   M.   107,   110,   HI,   111— Houses  un/it   for 

human  habitation — Separate  order  not  required  for  each  house 
—Notiee  signed  by  clerk  of  sanitary  authority^-Improvemcnt 
scheme — Housing  of  the  Working  Classes  Aet  (53  &  54  Vie., 
r.  70),  ss,  4,  29,  32,  49  (3)  and  86  (2).]  M.,  agent  for  the 
oi^Tiera  of  27  houses  in  Patterson  Court,  Belfast,  was  served 
with  notice  by  the  CorjDoration  of  the  City  of  Belfast,  which 
notice  was  signed  by  the  executive  sanitary  authority  of  the 
said  city,  to  have  same  made  fit  for  human  habitation,  and 
as  he  did  not  do  so  a  summons  was  issued  against-  him  for  that 
he  permitted  them  to  be  used  as  dwelling-houses  although 
they  were  in  a  state  so  injurious  to  health  as  to  be  unfit  for 
himian  habitation,  and  an  order  was  made  by  the  magistrates 
that  the  27  houses  were  unfit  for  human  habitation  and  pro- 
hibiting the  use  of  them  as  such  until  they  were  rendered  fit 
for  habitation  to  the  satisfaction  of  the  Court: — Held  (on 
appeal  to  the  Recorder,  affirming  the  magLstrates),  that  it 
was  not  necessary  to  obtain  a  dosing  order  for  each  separate 
house,  that  the  notice  signed  by  the  executive  sanitary 
authority  was  a  compliance  with  the  statute,  and  that  the 
Corporation  need  not  proceed  for  an  improvement  scheme 
under  the  Housing  of  the  Working  Classes  Act  (53  &  54  Vic, 
c.  70).  Malcolm  v.  The  Lobd  Matob,  Aldebhen  and 
Citizens  of  Belfast  CI.  S.  XXVII.  84 

2 Act,    1878— M.    257,    258— Remuneration   of   medical 

oMcers  of  health — Attendance  at  legal  proceedings — Local 
Government  Board  order  under  ss,  257,  258.]  A  medical  officer 
of  health  is  entitled  to  one  guinea  or  two  guineas  per  diem 
according  to  the  rate  of  remuneration  fixed  by  the  sanitary 
authority,  for  attendance  and  assistance  at  legal  proceedings, 
irrespective  of  the  number  of  cases  in  which  he  shall  have  so 
attended  in  any  one  day.    Boulston  v,  Stbabanb  Union 

GUABDIANS  -  -  •  C.  A.  XXII.   69 

3. Dangerous  houses — Order  of  Justices   to  have  them 

pulled  down.]  The  Justices  made  an  order  on  the  owners  of 
dilapidated  premises,  as  bein^  in  such  a  state  as  to  cause  a 
nuisance  or  injurious  to  health,  to  have  them  pulled  down. 
Atht  Union  Guabdians  v.  M'Elwaine 

[F.  S.  XXII.  M.  642 

4. Landlord  and  tenant — Sanitary  accommodation,]    A 

landlord  is  bound  to  provide  sanitary  accommodation  on  his 
tenant^s  premises  when  directed  by  the  sanitary  authority,  and 
is  liable  to  pay  the  expenses  thereof,  if  through  his  neglect 
the  sanitary  authority  provides  it  I)unoabvan  Town  Com- 
MISSIONEBS  V.  MrLHALL    -  •         Q.  S.  XXVI.  M.  661 

6. Nuisance  by  default  of  *'  owner  "—Remedy.']    In  case 

of  a  breach  of  a  public  duty  imposed  by  the  Public  Health  Act, 
1878,  the  remedy  is  confined  to  that  given  by  the  statute,  and 
no  right  of  action  accrues  to  the  party  aggrieved.  Hildioe 
V.   0*Fabbell 

[C.  F.  D.   XIV.  117;   C.  A.  XIV.  118  note 

6. Sanitary    inspector  —  Salary.]      Under    the    Public 

Health  Acts  the  corporation  have  full  i»wer  with  regard  to 
the  dismissal  of  a  sanitary  inspector  over  and  above  their 
ordinary  Common  Law  powers.  Dublin  Cobpobation  v. 
O'CoNNOB         -         -        -         -         Cy.  Ct.  A.  XV.  M.  196 


FTJBIilC    HEALTH    ACT,   1874 — Special  rate   under— 
Deduction  from  rent    -  -  -  XII.  6 

See  Landlord  and  Tenant— Bent.    6. 


TJJBIaIC'^OJJST^— Prostitutes  assembling  irk— Dublin  Poliee 
Aet,  S  Vie.,  e.  24,  s.  1— Conviction.]  To  justify  a  convictloo 
under  the  5  Vic.,  c.  24,  s.  7,  it  is  not  sufficient  that  prostitutes 
are  in  a  public-house  together.  The  magistrate  must  oondudfi 
that  they  came  to  the  house  for  the  purpose  of  prostitutioQ  or 
other  disorderly  conduct-.    Mubpht  r.  Ahebn 

[O.  F.  III.  M,  467 

FTJBLIC   POLICY— Agreement  against. 
See  CoNTBACT.    5,  6. 

Condition— Will  -  XII.   22;    XII.  M.    893 

See  Will— Condition.    1. 

Papal  rescript  -  -  -  .  VII.  lOO 

See  Roif  AN  Catholic  Clebgyuan. 

FTJBLICATION     TENDINGh     TO     INJTTBE     FBO- 
FEBTY— Injunction  -  -  -         X.  134 

See  Defamation— Libel.    14. 

FTJBCHASE  BY  TENANTS- Landed  Estates  and  Land 
Judges'  Court. 
See  Cases    under   Pbaotice— Landed  Estates    Cofbt 
—Purchase  by  TENANTa 

FUBCHASE    OF    LAND    (IBELAKD)   ACTS. 

Scti  Land  Purchase  Acts. 

FXTBCHASEB— Landed  Estates  Court— Claim  for  compen- 
sation. 

See  Cases    under  Practice- Landed   Estates    Coubt 
—Compensation. 

Landed  Estates  Court — Claim  to  be  discharged. 

See  Cases   under   Pbactice — Landed  Estates    Court 

— DiSCBABOE     OP   PUBCHASEB. 

Without  notice— Inquiry  as  to  incumbrances. 

See  Vendob  and  Pubchaseb.    5,  6. 

Without  notice— Pleading    -  -  -         1,  M.  678 

See  Pbactice— Chancbby— Pleading.    2. 


aXTANTTJM  MEBTJIT— Invalid  special  contract 

[I.  M.  349 

See  Fbauds,  Statute  of.    3. 

QIUAB^'RY— Landlord  and  tenant— Right  to  open  and  tale 
stones  from^Compensation.]  A  landlord  can  grant  permission 
to  quarry  and  take  stones  from  a  portion  of  a  tenant's  land 
which  is  not  an  open  quarry,  and  the  payment  of  compensa- 
tion therefor  is  not  a  condition  precedent.     Dolan  r.  Datis 

[a.  B.  D.  XXVII.  93 
QUEEN'S   XTNIVEB8ITY. 
See  Univebsity. 

aXTO   WABBANTO. 

^-—^Praetice— Vacation.]  An  application  for  an  in- 
formation m  the  nature  of  a  quo  warranto  relating  to  the  ap- 
pointment to  a  Water  Commissionership  of  Belfast,  cannot 
be  made  out  of  term.      R.  v.  Suffebn 

[C.    C.   X.  M.    507 

*• Tim€—SuMeicncy  of  notice — Election  of  County  Trea- 
surer.] The  notice  of  election  to  the  office  of  County  Trea- 
surer is  fourteen  clear  days,  and  the  true  date  of  the  notice  is  the 
day  when  it  appears  in  the  Gazette.  R.  (Latouche)  r. 
I-A^^»» a.  B.I.  If.  166 


-Dismissal  of  Town  Clerk 
Sec  Town  Clbbk. 
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BABBITS— Game— Trespass  • 
See  Gake.    6. 


ZXIV.  6 


BAIIiWAT.  CoL 

Abandonubnt  -  -  .  .  .  G15 

Bye-law           -  ■  -  -  .  -  646 

Cabbiagb  of  Goods  -  -  .  .  -  Glo 

OOMPULSOBY  POWKBS  -  -  -  -  -        650 

DSBENTUBBS,   BONDS,  AND  MORTGAOES        -  -        CoO 

Liabilities      -  -  -  -  .  -      651 

Passenger       -  •  .  .  .  .651 

Passengers'  Luggage  -  -  -  .651 

PowKus 655 

Preference  Shareholders  -  -  .  -     656 

Receiver         -•-...      656 
Scheme  of  Arrangement    -  -  -  .657 

Traverse         ------      657 

BAIIiWAT— ABANDOXrMElTT—TrtVKZtn^  up— Consent 
of  depotiiort— Saving  rights  of  depositors.]  The  Court  has 
jurii>diction  to  nu&ke  an  order  for  winding  up  a  railway  com- 
pany who  have  obtained  a  warrant  of  abandonment,  against  the 
consent  of  the  party  chiiming  the  fimd  deposited  under  the 
Ftanding  orders  of  Parliament  in  respect  of  the  applicatioiv  for 
the  Act;  and  will  not  save  the  rights  of  such  a  party,  as  he 
can  assert  thorn  under  the  winding-up  order.    lie  Waterford, 

LiSMORB,  AND  FeRUOY  RAILWAY  CO.  -  B.   IV.  J/.    622 

BAIIiWAT— BTE-LAW. 

!• Bemoval   of  passenger— Xon-paymvnt   of   fare.]     A 

bye-law  of  a  railway  company  provided  that  no  passenger  should 
be  allowed  to  euter  any  carriage  without  having  first  paid  his 
fare  and  obtained  a  ticket,  which  he  should  show  whenever 
required  by,  &c.,  and  that  any  passenger  not  producing  it 
would  be  required  to  pay  the  fare  from  the  place  whence  the 
train  started,  or  in  default,  *c.  i—HcId  (by  Whiteside,  C.J.), 
that  the  bye-Liw  only  applied  to  a  passenger  having  a  ticket 
and  refusing  to  show  it,  and  that  the  company  had  not  power  to 
remove  from  a  carriage  a  passenger  travelling  fraudulently  on  an 
insufficient  ticket,  but  could  only  summon  him  before  a  magis- 
trate :~-fl^eW  (by  Fitzgerald,  J.),  that  the  company  had  tinder 
the  bye-law  power  to  prevent  from  travelling  on  the  line ;  and 
for  that  purpose  to  remove  from  a  carriage  any  traveller,  who 
had  not  obtained  and  who  refused  to  take  a  proper  ticket 
M'Cabthy  v.  Dublin,  Wicklow  and  Wexford  Railway  Co. 

[Q.  B.  III.  M,  648 

[Judgment  of  Whiteside,  0.  J.,  reversed  on  appeal.  I.  R.  5  0. 
L.  2*4.] 

2. Wilful  ohsinittion  of  o/Kcer  in  execution  of  his  duti/.] 

A  bye-law  of  a  railway  company  imposing  a  fine  for  wilfully 
obstructing  an  officer  of  the  company  in  the  execution  of  his 
duty  gives  the  magistrates  power  to  impose  a  fine.  Dublin 
AND  Dboghsda  Railway  Co.  r.  Fabley       P.  S.  I.  M.  212 

Passenger. 

See  Railway— Passenger.    1,  2. 

BAIIiWAT— CABBIAGB    OF    GOODS. 

1. Acceptance  by  railway  company  of  goods  to  be  carried 

beyond  the  limits  of  their  line — Condition  exonerating  them 
from  liability.]  Where  goods  are  consigned  to  a  railway  com- 
pany for  carriage,  to  be  continued  beyond  the  limits  of  their 
own  line  of  railroad,  over  another  line  not  worked  by  tliem, 
subject  to  a  condition  printed  on  a  consignment  receipt, 
accepted  (though  not  signed)  by  the  consignor,  tliat  the  com- 
pany will  only  be  accountable  for  loss  occurring  on  their  own 
line,  and  not  for  any  occurring  beyond  the  line  as  worked  by 
themselves,  the  company  will  not  be  liable  for  loss  or  damage 
occurring  during  transit,  upon  another  line  not  worked  by  them. 
Kaxahan  r.  Midland  Great  Western  Railway  Co. 

LQ.  S.  VIII.  34 


BAILV7AT-0ABBIAGE    OF    GOOD8-con(toii«dL 

2. Coal — Constructive  delivery.]    Coals  were  consigned 

to  a  railway  company  and  arrived  at  their  destination.  Notice 
was  sent  to  the  owner  that  the  coals  had  arrived  and  lay  at 
the  station  at  his  risk,  and  requesting  the  defendant  to 
remove  them  from  the  trucks.  By  the  direction  of  a  servant 
of  the  plaintiff,  the  coals  were  placed  on  a  siding  next  the 
plaintiff's  yard,  but  after  nine  days  were  emptied  by  the 
defendants  out  of  the  trucks  in  which  they  lay  on  to  a  place 
at  the  side  of  the  railway,  where  they  were  much  injured 
and  rendered  almost  useless: — Hcld^  that  the  notice  to  the 
plaintiff  to  remove  the  goods  amounted  to  a  constructive 
deliver)',  and  that  the  defendants'  duty  as  common  carriers 
was  fully  performed,  and,  there  being  no  count  in  trover,  the 
plaintiff  could  not  recover  against  the  company  as  common 
bailees.     Bradshaw  r.  Irish  North  Western  Railway  Co. 

[C.  P.  VII.  168 

3. Condition   exempting    them   from  liability — Loss   of 

goods — Evidence  of  wilful  neglect  or  misconduct.]  Where 
carriers  purjwrt,  by  a  lower  rate  of  carriage,  to  relieve  them- 
selves from  all  liability  in  case  of  Ices,  damage,  or  dela}', 
except  upon  proof  tliat  such  loss,  damp.ge,  or  delay  should 
have  arisen  from  the  wilful  neglect  or  misconduct  of  the 
servants  of  the  company,  acting  within  the  scope  of  their 
authority,  the  onus  of  xiroof  of  wilful  neglect  is  thrown  upon 
the  owners  of  the  goods,  and,  in  the  absence  of  such  proof,  the 
carriers  are  not  called  upon  to  produce  witnesses  to  negative 
negligence  on  their  part.  (By  Murphy,  J.)  Midland  Great 
Western  of  Ireland  Railway  Co.  r.  Candon 

[Cir.  Cas.  XVII.  M.  429 

4. Consignment— Detention.]  The  plaintiff  delivered  to 

the  M.  G.  W.  R  Co.,  at  their  station  in  Boyle,  certain  goods 
directed  to  the  plaintiff  at  Belfast,  for  which  the  company 
gave  a  consignment  note  as  follows :  — **  Goods  consigned  to 
self  at  Belfast,  vid  Cavan,  which  we  promise  to  deliver  at 
Cavan."  The  company's  line  terminated  at  Cavan.  Tho 
goods  were  detained  between  Cavan  and  Belfast  on  a  line 
not  belonging  to  the  defendant  comi)any: — Held^  that  they 
were  not  liable  for  the  detention.  (By  Hughes,  B.)  NooNR 
r.  Midland  Great  Western  Railway  Co. 

[Cir  Cas.  I.  M,  139 

6. ContrcLct  —  Where   entered  into  —  Through  booking.] 

Where  there  are  no  actual  agreements  between  the  carrying 
companies  as  to  through  booking,  and  the  English  carrying 
companies  keep  agents  in  Ireland  to  tout  for  them,  there  is 
evidence  of  a  contract  with  such  company  entered  into  in 
Ireland,  within  the  jurisdiction.  CmuiNO  r.  Great 
Northern  Railway  Co. 

[E.  D.  ft  C.  A  XXVII.  74,  76  note 

e. Delayr-^^f^Q^iffcnec.]  Where,  owing  to  the  very  cir- 
cuitous route  taken  by  a  goods  train,  but  which  route  was 
the  comi)any's  ordinary  one  for  goods  trains,  there  was  long 
delay  and  exixMure,  in  consequence  of  which  the  plaintiff's 
cow  died.: — Held,  that  it  was  for  the  plaintiff  to  have  ascer- 
tained the  time  required  for  the  transit  in  ordinary  course  by 
such  goods  train,  and  tlmt  the  railway  company  were  not  liable. 
(By  Gibson,  J.)  M*Nally  r.  London  and  North  Western 
Railway    Co.  -  Cir.    Cas.    XXVI.    138 

7. Delay  beyond  carrier* s  control — Strike.]    A  railway 

company  is  not  liable  for  damages  for  the  delay  of  goods  in 
consequence  of  a  strike  on  the  line.  O'Louohlin  v.  Great 
Southern  &  Western  Railway  Co. 

[Boo.   C.   XXV  M.  102 

8. Delay — Hail  way  trucks.]  In  an  action  for  damages 

for  delay  in  carrying  cattle  from  Dublin  to  Sheffield,  it 
was  proved  that  the  cattle  arrived  before  the  steamer  started, 
but  as  she  was  full  they  had  to  be  kept  till  the  next  steamer, 
and  they  were  further  detained  at  Holyhead  for  want  of  trucks 
to  send  them  on  in: — Held^  thit  the  Judge  had  left  the 
proper  question  of  unreasonable  delay  to  the  jury,  and  that 
they  were  warranted  in  finding  for  the  plaintiffs,  as  the  delay 
was  caused  by  the  want  of  trucks,  and  not  by  any  unavoid- 
able impediment.  Donohob  r.  London  and  ^  North- 
western Railway  Ce.  -  •    .  .      ,,_.,' 
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BAIIjWAT-OABBIAGB    op    QOODB-comtinuid, 

9. Delivery  to  eomignee—Refutal  to  admit  hy  receipt  thqt 

eoruignmefU  was  in  good  order — Ctutom — Damages  for  deten- 
tion,} A  railway  comixiny,  acting  as  a  common  carrier  of 
goods,  possesses  no  implied  authority  to  oomi)el  the  consignee 
to  admiti  on  the  face  of  a  receipt  for  the  goods,  that  the 
goods  were  received  by  him  "in  good  order"  as  a  condition 
precedent  to  delivery;  and  his  refusal  to  sign  such  receipt 
will  constitute  no  justification  for  a  refusal  by  the  company 
to  deliver  the  goods  within  a  reasonable  time,  even  though 
it     be     generally     customary     to     demand     such     receipts. 

M'El^INNBT  V,  LONDONDEBBT  AND    LOUOH  SwiLLT  RAILWAY 

Co. a.  S.  ZXV.  68 

10. Delivery  of  goods  to  consignee — Goods  purchased  by 

consignor  by  alleged,  but  unauthorised,  agent  of  consignee — 
Delivery  to  alleged  agent  toithout  authority — Action  by  con- 
signor for  misdelivery.]  Gioods  received  by  a  railway  company 
for  carriage  and  delivery  were  delivered  to  a  person  who 
had  purchased  them  from  the  consignor  for  the  consignee, 
alleging  that  he  was  agent  of  the  latter,  but  being  in  fact 
unauthorised,  or  allowed  to  hold  himself  out  as  authorised, 
either  to  purchase  or  to  receive  them.  The  jury  found  that  the 
conduct  of  the  consignee  in  his  dealings  with  the  company 
had  not  been  such  as  to  lead  them  to  bdieve  that  the  alleged 
agent  had  his  authority  to  receive  the  goods;  and  that 
the  delivery  was  not  made  by  them  acting  on  such  be- 
lief:— Held,  that  an  action  lay  by  the  consignor  against 
the  company  in  respect  of  the  misdelivery,  as  the 
property  in  the  goods  had  not  passed  to  the  consignee,  and 
as  it  did  not  appear  that  the  defendants  had  been  led  by 
the  plaintiff  to  believe  that  the  alleged  agent  was  authorised 
to  receive  the  goods;  and  that  on  the  findings  of  the  jury 
a  verdict  was  properly  directed  for  the  plaintiff.  Egan  r. 
Gbeat  Nobthxbn  Railway  Go.      -      CI.  B.  D.  XIV.  28 

11.—^ — Excisable  commodity — Lien  of  the  Crown.]  A  con- 
signor delivered  to  the  defendants  several  hogsheads  of  whiskey, 
upon  which  no  duty  had  been  paid,  to  be  carried  to  L.  Station, 
and  several  were  consigned  to  the  Custom  warehouses  at 
L. ;  and  the  consignor  entered  into  bonds  conditional  that 
the  whiskey  would,  on  its  arrival  at  L.,  be  delivered  into  the 
custody  of  the  Custom  House  officers  there.  The  defendants 
delivered  them  to  the  consignee,  who  did  not  pay  the  duty 
thereon,  and  the  consignor  was  compelled  to  pay  it: — Held, 
that  the  defendants  should  have  lodged  them  in  the  Queen's 
Stores,  and  they  were  not  justified  in  handing  them  to  the 
consignee,  and  they  should  pay  to  the  consignor  the  duty 
which  he  was  obliged  to  pay  to  the  Crown.  Cobk  Distil- 
lbbixs  Co.  v.  Gbxat  Southebn  k  Wxstbbn  Railway  Co. 

[a.  B.  IV.  M,  634 

[This  was  reversed  in  the  Exchequer  Chamber  and  House  of 
Lords.     I.  R  5  C.L.  177;  I.  R.  8  C.L.  334.] 

12. Hazardous  goods— Special  contract — Conditions  of 

non-liabUity-^  ft  9  Vic,  c.  20,  s.  105—17  ft  18  Vic,  e.  31, 
s.  7.]  The  Railway  and  Canal  Traffic  Act,  1854  (17  ft  18 
Vic.,  c  31),  does  not  take  away  the  right  reserved  to  railway 
companies  by  the  105th  sec.  of  the  Railways  Clauses  Con- 
solidation Act,  1845  (8  ft  9  Vic,  c.  20),  to  refuse  to  carry 
dangerous  goods,  if  they  are  goods  for  the  carriage  of  which 
the  companies  have  no  facilities,  and  which  form  no  part  of 
the  traffic  they  propose  to  carry;  but  if,  having  facilities 
for  carrying,  and  in  fact  carrying  such  goods  as  a  comjwnent 
part  of  their  every-day  traffic,  such  companies  receive  instead 
of  refusing  suoh  goods,  the  7th  seo.  of  the  Railway  and 
Canxd  Traffic  Act,  1854,  applies  to  the  contract  so  as  to 
require  that  the  conditions  of  carriage  shall  be  just  and 
reasonable.  A  condition  exempting  a  railway  company  from 
any  risk  or  resix>nsibility  in  respect  of  loading,  stowage,  or 
unloading,  is  an  unreasonable  condition  in  reference  to  the 
carriage  of  vitriol.  M'Masteb,  Hodgson  ft  Co.  v.  Gbeat 
Southebn  ft  Westbbn  Railway  Co.     -     Beo.  C.  XXII.  86 

13. Illegal  and  unreasonable  rates-^Undue  preference-^ 

Jurisdiction.]  By  a  Special  Act  the  railway  company  were 
authorised  to  charge  a  maximum  rate  of  lj^»  per  ton  for  all 


SAILWAY-OAHBIAaE    OF    QOOJ>S- eomtinued. 

expenses  incidental  to  the  conve3rance  of  coal,  except  a  : 
able  charge  for  loading  and  unloading,  and  any  other  service 
incidental  to  the  business  or  duty  of  a  carrier.  The  company 
charged  a  special  reduced  waggon  rate  i)er  cargo  where  vessels 
were  unloaded  at  a  certain  pier  on  which  they  kept  a  special 
engine: — Held,  that  where  a  small  part  only  of  the  cargo 
was  unloaded  at  this  pier,  tlie  company  were  not  confined  to 
this  special  reduced  rate  nor  to  the  l^d.  per  ton  for  carriage, 
but  were  entitled  to  make  reasonable  charges  for  extra  services 
rendered  in  conveying  the  coal  from  the  pier  to  the  station, 
loading,  &c.  The  Railway  Commissioners  are  the  proper 
tribunal  for  deciding  as  to  the  reasonableness  of  these  extra 
charges.  (By  Gibson,  J.)  M'CowEN  v.  Watbbfobd  ant> 
LiMEBiCK  Railway  Co.       -  -     Oir.  Cas.  XXVII.  90 

14. Liability — Train  late — Loss  of  market.]  The  rail- 
way company  which  had  undertaken  to  carry  pigs  to  Dublin, 
where  they  were  too  late  in  arriving  to  catch  a  certain  steamer 
so  as  to  be  sent  on  to  a  certain  market  in  England,  is  not  liable 
for  the  damage  done  to  their  owners  through  their  having  to 
$«ell  the  pigs  (which  were  unfed  in  transit)  at  a  worse  prioe. 
(By  Christian,  J.)  Midland  Gbeat  Wbstebn  Railway  Co. 
V.  M'Gabby       ....       Oir.  Cas.  I.  M.  159 

16. Liability  for  damage  to  cattle  in  transit — Printed 

notice.]  A  railway  company  will  not  be  liable  for  dama|{e 
done  to  cattle  while  carrying  them,  if  the  ticket  given  to  the 
consignor  contained  a  printed  condition  against  their  liabili^ 
for  damage  to  cattle  in  transitu.  (By  Deasy,  B.)  Bakbbtt 
V.  Cobk  and  Bandon  Railway  Co.        Cir.  Cas.  VII.  176 

16. Negligence — Railway  company — Unreasonable  ddap 

in  carrying  and  delivering  goods — Contract  or  tort.]  Groodii 
were  delivered  on  December  14th,  1890,  to  the  Midland  Rail- 
way Co.  of  England  for  carriage  to  the  plaintiff  at  Newcastle 
.  West.  Limerick,  vid  Waterford.  The  goods  were  transferred  in 
due  course  on  the  foDowing  day  to  the  Waterford  and  Limerick 
Railway  Co.  at  Waterford,  but  were  not  delivered  by  that 
company  to  the  plaintiff  at  Newcastle  until  the  12th  May,  1891. 
Tn  an  action  brought  against  the  Waterford  and  Limerick 
Railway  Co.  as  defendants: — Held,  that  damages  were  re- 
coverable against  the  defendants  as  tort-feasors  in  respect  of 
such  unreasonable  delay.  Lavbx  v.  Watsbfobd  and  Ldce- 
BiCK  Railway  Co.     -  .      a.  B.  D.  XXVT.  44 

17. Negligence— Conditions    as    to    restiveness    of    dog 

carried — Unseen  conditions — 17  &;  18  Vic,  c,  3L]  The  owner 
of  a  dog,  carried  by  the  defendants,  authorised  a  porter  to  get 
a  ticket  for  the  dog,  which  ticket  was  paid  for  and  handed  to 
the  owner,  but  not  read  or  signed  by  him.  The  dog  was,  with 
the  plaintiff's  knowledge,  tied  to  some  luggage  in  the  guard's 
van  by  a  chain  and  collar  furnished  by  the  owner,  but  escaped 
in  course  of  transit  and  was  lost  On  civil  bill  brought  to 
recover  damages  for  the  loss : — Held,  that  the  plaintiff  entered 
into  a  contract  upon  the  terms  and  conditions  of  the  ticket  sup- 
plied by  the  porter;  that  the  contract  not  being  signed  in 
accordance  with  17  &  18  Vic,  c.  31,  s.  7,  did  not  rdieve  the 
defendants  from  liability  for  negligence,  but  they  were  guilty 
of  negligence  in  the  mode  in  whidi  the  dof^  was  tied  up  and 
in  placing  it  with  the  passenger's  luggage;  and  that  the 
plaintiff  was  not  disentitled  to  recover  by  reason  of  his  know- 
ledge of  the  mode  in  which  the  dog  was  tied  up.  (By  Palles, 
C.B.)    Stbitch  V,  Nobthebn  Counties  Railway  Co. 

[Cir.  Gas.  X.  168 

18. OMccr  of  company  violating  his  orders — Company 

bound  as  to  third  parties  acting  bon&  fide.]  A  railway  company's 
clerk  violated  an  order  of  the  company  with  respect  to  the 
booking  of  the  plaintiff's  cattle.  The  i^intiff  had  not  notice 
of  the  violation,  and  his  cattle  suffered  injury,  for  which  the 
jury  gave  a  verdict  of  £50.  On  a  motion  to  reduce  the  dam- 
ages:— Held,  that  the  public  were  justified  in  supposing  that 
the  clerk  liad  not  departed  from  his  directions,  and  that  he 
had  authority  to  determine  what  acts  were  equivalent  to  a 
delivery  of  the  cattle  to  the  company.  Page  v.  London  and 
Nobth-Westebn  Railway  Ca    -  -f  6v^«^^Xi\2/^.  77 
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19. Special  rate  of  freightages-Delay— Loss  of  market'] 

A  railway  company  were  held  not  liable  for  delay  and  con- 
sequent loss  of  market  of  fowl  taken  at  a  low  rate  of  freightage, 
the  terms  thereof  being  that  the  company  should  be  freed 
from  loss  or  damage  or  delay  in  carriage,  except  by  the  wilful 
neglect  or  default  of  their  servants  (which  was  negatived), 
there  being  a  reasonable  alternative  rate.  Atlwabd  r.  Water- 
ford  AND  LDfERiCK  Railwat  Co.     Q.  S.  XXVII.  M.  76 

20. "  Through  **   eontract— Condition    against   liability 

for  lots  occurring  beyond  the  eompany^s  line — Responsibility  of 
company  by  vhom  goods  are  subsequently  carried  for  damage 
during  such  carriage,'\  Goods  were  delivered  to  the  Midland 
Great  Western  Railway  Co.  at  Ballinasloe,  and  were  booked 
through  to  Giort,  a  station  on  the  line  of  the  Waterford  and 
Limerick  Railway  Co.,  the  consignor  signing  a  delivery  note, 
on  which  was  indorsed  the  following  condition: — "Through 
traffic  has,  for  the  public  convenience,  been  arranged  to  places 
outside  and  beyond  the  company's  line,  but  the  comjuiny  will 
not  be  liable  in  resi)ect  of  traffic  outside  or  beyond  their  own 
railway,  and  the  several  stations  thereof;  they  undertake  to 
forward,  if  practicable,  traffic  destined  for  places  outside  their 
limits  to  another  company,  or  to  the  ordinary  carriers  or 
messengers  of  the  district,  whereupon  their  responsibility  will 
cease.  Such  traffic,  when  consigned  to  places  having  continuous 
and  unbroken  railway  communications  with  this  company's  line, 
to  be  carried  by  the  subsequent  carriers  on  the  terms  SDntained 
in  this  note.  Any  money  received  by  them  for  conveyance  of 
traffic  outside  their  limits  will  be  received  only  for  convenience 
of  customers,  and  to  be  paifl  to  the  parties  entitled  thereta" 
llie  goods  having  been  damaged  during  the  transit  on  the  line 
of  the  Waterford  and  Limerick  Railway  Co.,  and  an  action 
liaving  been  brought  against  them  by  the  consignor:— fl^eZd, 
tliat  the  Waterford  and  Limerick  Railway  Co.  were  liable. 
(By  Barry,  J.)  Burke  v.  The  Waterford  and  Ldcerick 
Railway  Co.        -  -  -  -    Cir.  Cas.  IX.  104 

21. Through  booking  by  rail  and  steamer—ll  k  18  Vic., 

f.  78,  s.  12.:i  A  railway  company  contracted  to  carry  goods 
'*  through,"  partly  by  hind  and  partly  by  sea,  and  to  an  action 
for  loss  of  the  goods  relied  on  a  condition  exempting  the 
company  from  liability  for  accidents  beyond  the  company'^ 
line.  The  loss  occurred  at  sea,  and  no  evidence  was  given 
to  show  that  the  company  had  hired  the  steamer  :—jreZrf, 
that  the  presumption  was  that  the  steamer  had  been  hired  by 
the  company  which  issued  the  through  ticket,  and  not  by 
another  company,  whose  line  inter  rened  between  that  of  the 
defendant  company  and  the  port  of  embarkation.  O'Brien  v 
Waterford  and  Limerick  Railway  Co.       a.  S.  XII.  161 

88. Transit  of  caitlc-^RecLsonahle  time— Delay  caused 

by  fog  and  frost.l  The  contract  of  a  carrier  to  carry  cattle 
within  a  reasonable  time  does  not  extend  so  as  to  create 
responsibility  for  injuries  caused  by  dday,  where  such  delay 
has  been  unavoidably  occasioned  by  fog  and  frost  Grant  v. 
Lancashire  and  Yorkshire  Railway  Co. 

[a.  B.  D.  XVII.  36 

23. Transit  beyond  own  line— 11  &  18   FtV?.,    c.   31— 

Reasonableness  of  condition,']  Goods  were  delivered  to  the 
Cork  and  Bandon  Railway  Company  at  Bandon  consigned 
to  a  consignee  in  London,  and  were  booked  through,  the 
consignor  not  paying  for  carriage,  and  signing  a  consignment- 
note  containing  a  condition  that  the  company  would  not  be 
responsible  for  loss  or  damage  happening  beyond  their  own 
line.  The  goods  were  safely  carried  to  Cork,  and  there 
delivered  to  a  carrier,  to  be  taken  to  the  Bristol  steamer.  The 
carrier  was  not  acting  as  such  for  the  railway  comxany, 
but  on  his  delivering  the  goods  at  the  steamer,  received 
from  the  steamship  company  payment  for  the  carriage  from 
Bandon  to  Cork.  The  goods  were  then  forwarded  by  the 
steamship  company  to  Bristol,  charged  with  the  money  bo 
paid,  to  be  rej^aid,  together  with  the  dues  for  carriage  to 
London,  by  the  consignee  at  London.  In  the  carriage  between 
Bristol  and  London  damage  occurred  for  which  the  consignor 
sued  the  Cork  and  Bandon  Railway  Company : —JTcW,  that 
the  defendants  were  not  liable,  as  Uie  contract  between  them 


BAILTVAT-CABRIAaB    OF    aOODS-aMi/fovedL 

and  the  consignor  was  only  to  carry  from  Bandon  to  Cork; 
and  semble,  that  had  the  contract  been  to  carry  from  Bandon 
to  London  the  defendants  vrould  have  been  exempted 
from  liabdity  by  virtue  of  the  conditi(xi  in  the  consignment- 
note.  (By  Fitzgerald,  J.)  Barry  r.  Cork  and  Bandon  Rail- 
way Co.  -  -  -  -  -       Cir.  Cas.  VIII.  67 

24. Warranty— Live  stock.'[  A  railway  company,  carry- 
ing live  animals,  are  not  insurers  thereof,  and,  in  absence  of 
any  evidence  of  negligence  or  proof  of  the  cause  of  injury  to 
the  animals,  will  not  be  liable  to  damages  for  such  injury. 
(By  May,  C.J.)  M'Indob  v.  Midland  Great  Western 
Railway  Co.      -  -  -  -     Cir.  Cas.  XVI.  98 

Injury  to  horses— Damages     -  -  -      XII.  146 

See  Dahagss.    4. 
Phwse  of  contract     ...  -      IX.  M,  196 

See  Practice— Civil  Bill  Court— Jurisdiction.    4. 

BAILWAT— C0MPXTLS0B7  POWBBS. 

1» Money  lodged  in  Court."]    When  money  is  lodged  in 

Court  under  the  Railways  (Ireland)  Amendment  Act,  1862, 
the  Court  refused  to  order  payment  to  be  made  to  the  owner 
of  the  land  taken,  even  upon  a  consent,  but  directed  it  to  be 
paid  to  the  company  on  their  undertaking  to  apply  it  according 
to  the  consent.  In  the  matter  of  the  Belfast  Central  Rail- 
way -  -        .        -        -  B.  I.  jf.  a6 

^» Traverse  of  award  of  arbitrator — Claims  for  gravel 

— Purchase  of  estate  and  interest  in  land  required  for  railway,'] 
Where  a  valuable  esker  or  gravel  hill,  adjacent  to  the  rail- 
way, and  in  a  favourable  position  for  affording  ballast  to  the 
line,  is  required  by  the  company  for  that  purpose,  the  arbi- 
trator shall  inelude  that  item  in  his  estimate  of  the  amount 
to  be  paid  for  the  estate  and  interest  of  the  landowners.  (By 
O'Brien,  J.)    Re  Midland  Great  Western  Railway  Co. 

[Cir.  Cas.  XI.  64- 

BAItiWAT— DEBENTXTBES,  BOITDS,  AlH)  XOBT- 
GAGES. 

!• Debenture— Loan  contracted  before  borrowing  power 

arose,]  When  money  is  borrowed  in  oontravention  of  the 
Special  Act,  which  does  not  authorise  the  borrowing  until  the 
line  is  open,  sudi  creditors  will  not  be  allowed  to  come  in 
on  equal  terms  with  other  bond  fide  debentiu^  and  mortgage 
creditors.   Re  The  Baqnalstown  and  Wexpord  Railway  Co. 

[B.  IV.  M.  48 
[Tliis  was  rerersed  on  appeal.    L  R.  4  Eq.  505.1 

2. Debenture  —  Priority  —  Judgment  mortgage  —  Under- 
taking,] Where  a  railway  company  is  made  bankrupt,  and  an 
Act  of  Parliament  is  obtained  to  enable  the  assignees  in 
bankruptcy  to  sell  the  undertaking,  which  is  done  and  the 
proceeds  brought  into  Court,  and  claimed  by  two  classes  of 
mortgage  creditors— (1)  those  having  mortgages  granted  by 
the  company  under  their  Special  Act,  and  the  borrowing 
powers  contained  therein  ;  (2)  those  having  statutable  mortgages 
registered  ULder  the  Judgment  Mortgage  Act,  and  declared 
by  the  Court  of  Appeal  to  be  well  charged  upon  the  lands  of 
the  company — the  mortgages  created  by  the  company  in 
pursuance  of  their  powers  will  be  entitled  in  jiriority  to  pay- 
ment out  of  the  fund  in  Court  The  word  "undertaking" 
is  an  ambiguous  one,  and  where  it  occurs  it  must  be  decided 
by  the  context;  but  a  sale  of  a  railway  as  an  undertaking 
means  the  lands  on  which  it  is  constructed,  as  well  as  the 
whole  line,  with  its  tolls,  &c.  There  cannot  be  a  sale  of  the 
land  on  which  a  railway  is  constructed  without  a  sale  of  the 
entire  undertaking.  Debentures,  bonds,  and  mortgages 
issued  by  a  railway  comiMiny  and  regularly  entered  in  their 
books  according  to  the  provisions  of  their  Act,  must  be  pre- 
sumed to  be  valid,  and  no  question  can  be  raised  respecting 
them.  Re  Bagnalstown  and  Wexford  Railway  Co.,  ex 
parte   SMITH  •  -  .  .  B.  I.  ^f.   887 

3. Rent— Incumbrance— Mortgage  of  raUway^Extension    I  p 

of  receiver— Funds  received  before  eztensum,]    The  direotowj*^^ 
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G  AOBS—  continued. 
of  a  railway  company  are  not  trustees  as  regards  its  creditors. 
The  mortgagees  or  bondholders  of  a  railway  company  stand 
in  no  higher  jxjsition  tlian  ordinary  incumbrancers  on  real 
estate.  Lanauzb  r.  Brlfast,  Holtwood  and  Bangor 
Railway  Co.  ....  B.  III.  3/.  538 

4. Statutory  hondhplder»—TolU^    Statutory  bondholders 

have  not  a  lien  en  the  property  of  the  company  whose  bonds 
Ihey  hold.  Decision  of  Chatterton^  V.C,  reversed.  Ikpkkial 
Mbkcantilb  Credit  Association  (Limited)  v.  Nbwrt  and 
Armagh  Railway  Co.  and  the  Joint  Stock  Discount  Co. 
(Limited)  -        V.  C.  I.  J/.  768;  Ch.  A.  II.  M.  281 

6. TolU— Debenture  mortgages.]    It  was  agreed  that  the 

Irish  N.-W.  RaihxTiy  Co.  should  Avork  the  E.  B.  &  S.  Railway 
and  pay  all  expenses  incident  thereto  at  a  haulage  rate  of  two 
bhillings  a  mile.  Ihe  Irish  N.-W.  Railway  Co.  were  to  retain 
all  toll  received  on  the  other  line,  but  a  committee  oomix)sed 
of  the  directors  of  both  companies  was  to  direct  in  wliat 
manner  they  should  be  disposed.  The  agreement  did  not  ik-o- 
vide  for  the  disposition  of  the  balances  remaining  in  the  hands 
of  the  Irish  N.-W.  Railway  Co.  after  deduction  of  the  liaulage 
rate,  but  it  was  admitted  that  that  balance  belonged  to 
the  E.  B.  &  S.  Railway  Ca  -.—Held,  that  the  balance  was  not 
tolls  within  the  meaning  of  that  word  in  debenture  mortgages. 
SwiNET  r.  Enniskillen,  Bundoran  and  Slioo  Railway  Co. 

ca.  B.  II.  ir.  196 

BAILWAT— IiIABILITIES. 

1. Engine— Injury  to  property  by  gparls]    When  injury  is 

done  to  property  by  sparks  iBSuing  from  an  engine  runniog  along  a 
railway,  tiie  company  is  not  liable,  if  the  engine  is  constructed 
according  to  the  improvements  Suggested  by  modem  science. 
Maxwell  v.  Midland  Railway  Co.    -    a.  S.  III.  M.  121 

2. Fence— Damage  to  cattle— S  Tic.f  e.  20,  t».  68,  73— 

14  &  15  Vie.,  c.  70,  st.  4,  5,  8,  9,  26—27  &  28  Fic,  c.  71,  «.  15, 
16,  18.]  No  action  lies  for  damages  for  injury  to  cattle  be- 
longing to  the  owner  of  land  beside  a  newly-constructed  rail- 
Avay,  in  consequence  of  Uie  kind  or  insufficiency  of  the  fence  put 
up  by  the  railway  company,  the  remedy  being  to  apply  to  the 
(Commissioners  of  Publio  Works  to  appoint  an  arbitrator  under 
27  &  28  Vic.,  c.  71,  s.  16.  Moore  v.  Belfast  and  County 
Down  Railway  Co.  -  -  a.  S.  XXVII.  14 

3. Lessees — Drains.]    The  lessees  of  the  liaulage  of  a 

line  of  railway  are  bound  to  keep  the  drains  connected  with 
the  line  in  order.  (By  O'Brien,  J.)  Mulhare  v.  Midland 
Great  Western  Railway  Co.         -       Cir.  Gas.  I.  M.  636 

4. Ifon-rcpair^  of  bridge.]    The  magistrates  can  make  an 

order  for  the  repair  of  the  bridge  over  a  railway  company^s 
line  and  the  approaches  to  it»  Brazil  v.  Great  Southern 
AND  Western  Railway  Co.       -  -       P.  8.  I.  J/.  86 

6. Railway  Clauses  Act,  1845,  s.  68 — Xcglcct  of  statutory 

duly — Employment  of  independent  contractor  no  defence  to 
injury  arising  therefrom.]  Where  an  injury  resulted  from  the 
defective  condition  of  the  fences  on  a  line  of  railway  in  process 
of  construction : — Held,  that  the  employment  of  an  inde- 
pendent contractor  did  not  relieve  the  company  of  the  duty 
imposed  upon  them  by  section  68  of  the  Railways  Clauses  Act, 
1845  (8  Vic,  c.  20).  Donoghue  v.  Great  Southern  and 
Western  Railway  Co.    -  -  -    Q.  8.  XXVII.  40 

6. Timber  set  on  Hre.]    A  plantation    of    timber    was 

alleged  to  have  been  set  on  fire  by  sparks  issuing  from  a  passing 
engine,  but  there  was  no  evidence  produced  of  the  sparks  doing 
it :  — Held,  that  the  owner  could  not  recover  damages  in  respect 
of  it.  (By  Christian,  J.)  Blosse  r.  Midland  Great  West- 
ern Railway  Co.  -  -  -    Cir.  Cas.  I.  M.  195 

BAILWAT— PASSEKGhBB. 

!• Bye-law  as  to  passengers^  ticket— Condition  limiting 

time  for  return  journey — Ticket  referring  to  rcgulcUions  in  time- 
table— Passenger  returning  on  day  when  ticket  not  available — 
Wilful  refusal  to  pay  fare.]    A  return  ticket  from  Newry  to 
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Dublin,  issued  to  a  railway  passenger,  contained  on  its  face  a 
notice  that  it  was  "issued  subject  to  the  company *s  regula- 
tions, and  to  the  conditions  in  its  time-tables."  One  of  the 
conditions  in  the  time-tables  (duly  published  and  iiosted  up  at 
the  station)  limited  the  right  of  returning  on  the  ticket  to  the 
day  of  issue  and  three  days  following.  The  passenger  returned 
from  Dublin  on  a  later  day.  On  departing  for  the  return 
journey,  he  was  informed  by  the  ticket-checker  that  his  ticket 
was  not  then  available,  but  refused  to  take  a  new  one  or  to 
pay  the  fare ;  and  on  arrival  at  Newry  he  was  required  to  pay 
the  fare  from  Dublin,  but  refused.  In  an  action  to  recover 
the  amount  of  the  fare  from  Dublin  to  Newry: — Held,  tliat 
the  jiassenger  was  bound  by  the  condition  in  the  time-table, 
and  was  liable  to  jia.y  the  fare  for  the  distance  actually 
travelled;  and  that,  had  the  company  proceeded  to  enforce 
imyment  of  a  penalty,  under  their  bye-laws,  he  would  hav« 
been  liable,  imder  such  circumstances.  The  defendant  having 
api}ealed  from  the  decree,  given  accordingly: — Held,  by  Fitz- 
gerald, B.y  that  it  should  be  affirmed.  Great  Northern 
Railway  Co.  r.  Magennis        CI.  S.  ft  Cir.  Cas.  XV.  74 

2. Bye-law  as  to  passenger^ s  ticket— Passenger  travelling 

by  carriage  of  class  superior  to  thai  authorised — Defence  relying 
both  on  bye-law  and  on  his  being  a  trespasser.]  By  a  railway 
bye-law  it  was  provided  tliat  any  perEon  travelling,  without  the 
special  permission  of  some  duly-authorised  servant  of  the 
company^  in  a  carriage  of  a  class  superior  to  that  for  whidi 
his  ticket  was  issued,  was  subjected  to  a  penalty,  specified, 
and  should  be  liable  to  pay  the  fare,  according  to  the  class  in 
which  he  was  travelling,  from  fhe  station  whence  he  bad 
started,  unless  he  showed  he  had  no  intention  to  defraud. 
In  an  action  by  a  passenger  against  the  company,  they  pleaded 
that,  the  said  bye-law  being  published,  &c.,  the  plaintiff, 
without  the  special  pennission  of  any  duly-authorised  servant 
of  tihe  company,  travelled  in  a  carriage  of  a  class  superior  to 
that  for  which  his  ticket  was  issued ;  *'  and  the  plaintiff,  while 
so  travelling  in  a  carriage  of  suoh  superior  class,  as  aforesaid, 
was  required  by  the  defendants'  servants  to  leave  said  carriage 
in  which  he  was  so  wrongfully  travelling,  wliich  the  plaintiff 
refused  to  do,  and  insisted  on  remaining  in  the  said  carnage  " : 
—Held,  that  the  defence  was  embarrassing,  and  that  the  last 
paragraph  should  be  struck  out.  MrRpHT  v.  Dublin,  Wick- 
low  AND  Wexford  Railway  Co.       -       CI.  B.  D.  XV.  67 

3* Contract— Condition  to  travel  at  passenger's  own  risk 

—Drover  of  cattle— Incorporation  of  condition  in  invoice  with 
document  signed  by  Plaintiff— Personal  injuries— Liability  of 
railway  company.]  Where  a  passenger  signs  a  contract  to 
travel  at  his  own  risk,  in  consideration  of  being  allowed  to 
travel  free  of  charge,  he  cannot  ckim  for  personal  injuria 
against  the  carriers.  A  cattle  drover  signed  a  contract  for  the 
carriage  of  cattle  by  rail,  which  contained  the  words,  "  It  is 
hereby  agreed  .  .  .  that  the  animals  named  on  the  other 
side  are  to  be  conveyed  only  upon  the  conditions  mentioned 
upon  the  back  of  the  invoice  handed  to  the  undersigned  by 
the  company's  agent."  On  the  back  of  the  invoice  were  the 
words,  "  As  a  drover  is  allowed  to  attend  the  cattle  during 
transit,  they  will  allow  such  drover  to  travel  free  of  charge, 
upon  condition  that  he  so  travel  at  his  own  risk."  The  plainl 
tiff  swore  that  he  had  not  read  the  condition,  and  was  not 
aware  that  he  was  to  travel  at  his  own  risk.  In  an  action  for 
personal  injuries  caused  to  the  plaintiff  by  an  accident  on  the 
defendants'  railway  r—JTf/rf,  that  the  condition  in  the  invoice 
must  be  read  as  if  it  were  stated  in  the  document  si^ed  by 
the  plaintiff ;  that  an  election  to  travel  free  under  the  contract 
was  an  election  to  travel  at  his  own  risk;  that  such  a  con- 
tract—being for  the  conveyance  of  a  passenger,  and  outside 
the  Railway  and  Canal  Traffic  Act,  1854—wa8  valid;  and 
consequently,  tliat  the  plaintiff  was  without  remedy  against 
the  defendants  for  negligence  during  the  journey.  Duff  r 
Great  Northern  Railway  Co.  -       B.  D.  XIli,  100 

4.- — Duty  to  passenger— Measure  of  care  for  safety- 
Intoxication  of  passenger— Kiwwlcdge  of  company— Xegligencc 
—Contributory  negligence— Trespass  to  person—Scope  of  rail- 
way servants*  authority.]    The  measure  of  care  to  be  exercised 
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by-  carriers  tow:irds  their  possengersi  individually  and  col- 
lectively, 18  what  is  reasonably  needed  for  the  protection  of 
average  capacity,  and  in  an  ordinary  condition;  and  where 
passengers  are  in  an  exceptional  condition,  physical  or  mental, 
arising  from  natural  causes,  or  from  others,  sucii  as  intoxica- 
tion, brought  about  by  their  own  conduct,  no  additional  obli- 
gation is  imposed,  under  the  ordinary  contract  of  carriage, 
to  exercise  such  an  especial  degree  of  care  as  might  be  so  ex- 
ceptionally needed  in  order  to  save  them  from  injury,  even 
although,  when  the  passengers  are  being  conveyed,  their  con- 
dition is  kno%vn  to  the  carriers.  The  holder  of  a  railway 
return  ticket,  eo  intoxicated  that  he  could  not  walk  or  speak, 
and  unable  to  take  care  of  himself,  though  not  unconscious, 
was  brought  late  at  night  firom  the  waiting-room,  at  the 
instance  of  the  railway  officials  and  without  any  apparent 
dissent  on  his  part,  by  two  of  the  porters  supporting  him, 
to  a  train  proceeding  to  the  station  to  which  his  ticket  entitled 
him  to  return,  and  was  placed  by  them  on  a  seat  near  the  door 
of  a  carriage  which  was  indicated  by  another  official.  It 
was  an  empty  compartment,  and  the  door,  which  was  closed, 
was  not  locked ;  nor  was  any  other  care  bestowed,  of  a  special 
description,  in  order  to  protect  him  from  injury.  He  was 
subsequently  found  dead  on  the  railway  line  at  a  point  which 
had  been  xxisscd  by  the  train  a  few  minutes  after  starting.  In 
an  action  for  damages,  brought  by  the  representatives  against 
the  railway  company,  under  Lord  Campbell's  Act: — Held, 
that  the  defendant  was  not  liable,  either  as  for  trespass  to  the 
])er8on,  or  as  for  negligence,  or  breach  of  duty  arising  out  of 
the  contract  of  carriage.  Cahill  v.  Great  Southern  and 
Western  Railway  Company       -       a*  B.  D.  XXVI.  17 

6. Injury   to—SubataT^iaZ    injury— Damages.]    In   an 

action  for  damages  for  personal  injuries,  when  the  defendant  on 
the  pleadings  admits  negligence,  in  order  to  entitle  the  plaintiff 
to  recover  it  is  not  necessary  tliat  he  should  pro  re  that  he 
sustained  substantial  injury.  If  a  railway  company  contract 
to  carry  A.  from  B.  to  C,  upon  their  line  of  raQway,  and, 
Iwfore  the  train  in  which  A.  is  travelling  reaches  C,  an  accident 
happens  to  the  train,  by  reason  of  the  railway  company's  negli* 
gencf,  and  if  in  consequence  A.  is  thrown  out  of  the  carriage  in 
which  he  was  travelling,  he  is  entitled  to  recover  damages 
agauist  the  comi)any,  whether  he  sustained  any  permanent 
injurv  or  not.    Philpott  r.  Cork  and  Macroom  Railway  Co. 

[E.  D.  XIII.  156 

6. Liability.']    A  railway  company  was  held  liable  to 

Xxiy  damages  because  a  train  advertised  in  the  time-table  as 
proceeding  on  fair  day  to  K.  was  delayed  nearly  three  hours  en 
routCj  and  the  passengers-  were  late  for  the  fair.  (By 
0*Hagan,  J.)    Burns  v.  Ulster  Railway  Co. 

[Gir.  Cas.  I.  M.  634 

7. Xcffligence — Personal   injury — Free  pass — Condition 

exempting  from  liability  for  injury  to  licensee — Intention  of 
passenger  to  determine  license  and  travel  for  hire  not  communi- 
eatrd  to  carrier — Onus  of  proof.]  A  passenger  by  steamer 
holding  from  the  carriers  a  free  pass  exempting  them  from 
liability  in  respect  of  injury  to  the  holder,  however  caused, 
dxiring  the  passage  between  two  stations,  entered  on  board  the 
steamer  with  the  intention  of  travelling  as  a  ixisseuger  for  hire, 
and  of  i)roceeding  beyond  the  distance  to  which  he  was  entitled 
to  travel  gratuitously,  but  that  intention  was  not  communicated 
to  the  carriers  and  the  fare  was  not  paid  to  them.  During  that 
XXirt  of  the  transit  to  which  the  free  pass  applied,  the  passenger 
sustained  personal  injuries,  and  in  consequence  did  not  travel 
beyond  that  distance.  In  an  action  against  the  carriers  for 
damages  in  respect  of  the  injuries  so  sustained  : — Held,  that  the 
onus  lay  upon  the  plaintiff  of  showing  that  he  was  travelling  as 
a  passenger  for  hire,  and  not  as  a  licensee  upon  the  free  pass ; 
th(^  the  plaintiff  not  having  communicated  his  intention  to  the 
defendants,  had  failed  to  show  he  was  travelling  otherwise  than 
iu  right  of  his  free  pass;  and  that  the  defendants  were  not 
responsible  accordingly.  Neville  r.  Cork,  Blackrock  &  Pas- 
sage Railway  Co.  -  -  -  -  C.  P.  IX.  69 

8. ycgligcnee — Train  laJe.]    Where  an  intending  pas- 
senger (who  had  not  taken  a  ticket  farther  than  the  junction) 
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missed  a  train  owing  to  the  train  in  which  he  was  travelling 
arriving  late  there:— fl^cW,  that  the  loss  of  time  might  be 
prinul  facie  evidence  of  negligence,  and  that  the  question  was, 
Was  there  reasonable  delay  and  negligence  in  the  conducting  of 
the  train?  (By  Fitzgerald,  J.)  Waterfoed  &  LiHBsiac 
Railway  Co.  r.  Dillon  -  -  -    Cir.  Cas.  I.  M,  86 

0. Hight  of  solicitor  to  recover  for  loss  of  business  by 

train  being  late— Condition  on  ticket  and  time-tables.]  A 
solicitor  claimed  to  recover  against  a  railway  company  for  loss 
of  business  through  a  train  being  late:— JSfcW,  that  he  was 
bound  by  the  conditions  on  the  ticket  and  time-tables  wa  to  the 
non-liability  of  the  company  in  such  cases.  Sayers  v. 
Waterford  and  Limerick  Railway  Co. 

[Q.  S.  XXVI.  M,  682 

10. Season    ticket  —  Special    conditions  —  Unreasonahle 

delay— Liability.]  Plaintiff  applying  for  a  season  ticket  from 
Carrick-on-Suir  to  W^aterford,  signed  a  condition  that  the 
company  "  do  not  hold  themselves  liable  to  subscribers  for  any 
interruption  or  delay  which  may  take  place  in  the  intercourse 
along  the  railway."  The  ticket  was  granted  "subject  like- 
wise to  the  published  regulations  and  bye-laws  of  the 
company."  The  distance  from  Waterford  to  Limerick  is  69i 
niiles,  and  the  advertised  time  is  4i  hours.  The  advertised 
time  of  arrival  at  Waterford  was  8  50  p.m.,  and  the  train, 
owing  to  deUy  occasioned  by  the  Caliir  races,  did  not  arrive  in 
Waterford  until  9  12,  owing  to  which  plaintiff,  having  lost  the 
last  train  (at  9  p.m.)  to  Tramore,  where  he  lived,  was  obliged 
to  hire  a  car  to  take  him  home,  the  price  of  which  he  sought 
to  recover  from  the  defendants.  The  time-tables  provided 
that  the  comi)any  did  not  guarantee  the  punctual  departure  or 
arrival  of  the  trains  as  advertised  r—lTcW,  that  the  plaintiff 
was  not  entitled  to  recover  from  the  defendants.  (By  May, 
C.J.)  Kenny  v.  Waterford  and  Limerick  Railway  Co.  ; 
Murphy  v.  Waterford  and  Limerick  Railway  Co. 

[Cir.  Gas.  XVIII.  66 

Ai'tiou  by,  for  damages  for  negligence 

See  Negligence.    U,  12. 

Detention   of  ....  VIII.  24 

See  Damages.    2. 

Injury   to— Pleading  -  -  -  V.   62 

See  Practice— Common  Law— Pleading.    27. 

BAIIiWAT— PASSEKOBBS'  LXTGaAGE. 

!• Jewellery   over   £10   in   value  —  Non-declaration   of 

value-Felony  by  carriers*  servant — Loss  of^Evidence.]  In 
an  action  by  a  passenger  against  a  railway  company  for  loss 
of  luggage,  it  appeared  that  the  plaintiff,  who  was  being 
carried  by  the  defendants  from  Cork  to  Tullamore,  had, 
.imongst  otlier  luggage,  a  box  containing  jewellery 
of  over  £10  value  (which  was  not  declared),  directed 
"Miss  Gk)garty,  Mullingar,  vid  Tullamore,"  which  was 
placed  in  the  luggage  van  at  Cork.  Mullingar  was 
a  station  on  a  different  line.  On  arriving  at  Portarlington, 
where  passengers  for  Tullamore  change  trains,  one  of  th«» 
company's  porters  (of  whom  there  were  eight  employed  at  the 
station)  was  seen  carrying  the  box  across  the  line  from  the 
Cork  train  towards  the  Tullamore  train  into  which  the  plaintiff 
had  got  The  box  in  question  was  not  delivered  at  Tullamore, 
nor  for  many  months  before  action  were  any  tidings  of  it  dis- 
covered. The  guard  of  the  train  proved  that  he  had  delivered 
at  Tullamore  all  the  lug^ge  which  he  had  in  fact  received  at 
Portarlington  for  Tullamore.  Only  two  of  the  Portarlington 
porters  were  produced  as  witnesses,  one  of  whom  had  been 
directed  by  the  station-master  there  to  see  that  the  luggage 
w;is  taken  across  the  line,  and  stated  that  he  and  the  other 
porters  had  done  so ;  but  neither  of  whom  could  particularise 
anytliing  as  to  the  box  in  question,  save  that  it  was  not  ab- 
stracted by  them.  Upon  an  issue  under  sec.  8  of  the  CWriers 
Act  (1  Wm.  IV.,  c  68),  whether  the  loss  had  arisen  from  the 
felonious  acts  of  the  defendants'  servants  :—Jrc?(2,  reversing 
the  decision,  of  the  Court  of  Common  Plea*  that  the  fact  did  1  /> 


not  justify  a  finding  of  the  jury  that  the  loss  had  arisen  from 


'^ 
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felony  having  been  committed,  and  that  such  felony  had 
been  committed  by  the  defendants'  aerrants.  (Palles,  O.B., 
O'Brien,  J.,  and  Fitzgerald,  B.,  dits.)  Vaughion  t.  The 
L,  <k  If,  W,li,  Co.  TL.R  9  Ex.  93)  distinguished.  Gogabtt  v, 
Gbbat  Southebn  and  Westkrn  Railway  Co. 

[C.  P.  VIII.  161;  E.  O.  IX.  99 

8. Loss   of — Liability   of    railway   company — Carriers* 

AcLI  The  plaintiff,  a  jMUsenger  by  the  defendants'  train  from 
D.  to  R.,  got  out  of  the  train  at  M.,  the  usual  place  on  the 
line  for  refreshment;  on  his  return  to  the  platform  the  train 
was  in  motion  and  he  lost  his  seat ;  his  luggage,  which  was  in 
the  luggage  van,  was  carried  on  to  R.,  and  lost  by  reason  of 
the  negligence  of  the  defendants'  servants: — Heldy  affirming 
the  order  of  the  Chairman,  that  the  defendants  were  liable  for 
the  loss  of  the  luggage.  The  value  of  the  luggage,  which 
was  £25,  was  made  up  in  part  of  a  sum  of  £12  IQs.  in 
gold  coin  contained  therein,  of  which  no  declaration  had  Iieen 
made  in  pursuance  of  the  provisions  of  the  Carriers  Act, 
(1  Wm.  IV.,  c.  68,  sees.  1  &  2)  -.—Held,  that  the  said  decree, 
which  was  for  £25,  should  be  reduced  by  £12  lOs.,  the  value  of 
the  gold  coin,  and  not  merely  by  £2  10s.,  the  excess  over  £10, 
the  sum  mentioned  in  the  Act.  Held^  also,  that  the  defendants 
were  not  liable  for  the  £12  10s.,  even  though  the  notices 
required  by  the  Act  had  not  been  ixwted  in  such  a  place 
as  the  plaintiff  could  read  them.  (By  Pigott,  C.B.)  Rush  v. 
Midland  Great  Western  Railway  Co. 

[Cir.  Gas.  II.  J/.  628 

3. Painting s^-Personal  luggage — Articles  over  £10  value 

—1  Wm.  IV. y  c.  68,  s,  L]  A  dvil  bill  process  against  a  rail- 
way company  for  the  loss  of  a  case  containing  pictures  valued 
over  £10,  and  of  which  the  plaintiff  did  not  declare  the  value 
under  1  Wm-  IV.,  c.  68,  s.  1,  was  dismissed.  Collins  v. 
Newry,  Warrenpoint  and  Rostrevor  Railway  Co. 

[a.  S.  XV.  M.  79 

4. Through  traMe — Transit  by  rail  and  steamer— Loss 

of  passenger's  luggage~-Z\  k  35  Vic,  e.  78,  ».  12.1  Where  a 
passenger  from  Dublin  to  Glasgow  x>rocured  in  Dublin  three 
tickets,  one  to  Belfast,  the  second  for  the  journey  thence  to 
Ardrossan,  and  the  third  for  that  thence  to  Glasgow,  and  on 
the  journey,  apparently  on  the  steamer,  lost  his  luggage,  the 
railway  company  which  issued  the  tickets  in  Dublin  was  held 
liable.    Perrin  v.  Great  Northern  Railway  Co. 

[Beo.  C.  XXI.  J/.  192 

5» Worhnan^s  materials."]    A  railway  company  is  not 

compelled  to  carry  a  workman's  materials  as  personal  or  ordi- 
nary luggage.  Where  ordinary  luggage  is  mixed  with  other 
luggage,  a  railway  company  is  justified  in  refusing  to 
carry  it,  unless  paid  for,  and  it  is  not  their  duty  to  separate 
the  onecUkss  of  luggage  from  the  other.  Campsxe  v.  Great 
Southern  and  Western  Railway  Co. 

[B.  B.  XXVI.  M.  834 

BAIL  WAT— P  O  WEBS. 

}", -S^WOT  paid  for  promoting   the  undertaking-^Salvage 

Clatmr— Preference  shares— Priority.]  In  1860  an  Act  em- 
powered the  Ulster  Railway  Company  to  take  shares  to  the 
extent  of  £25,000  in  the  Banbridge  Railway  Company,  and 
enacted  that  they  should  be  padd  a  dividend  of  £4  per  cent, 
thereon,  in  preference  to  the  interest  or  dividend  on  any  other 
shares  in  the  Banbridge  Comiiany.  In  1861  funds  were  needed 
to  complete  the  Banbridge  Railway,  and  the  Provincial  Bank 
advanced  £15,000  on  the  promissory  note  of  four  of  the  directors 
of  the  Banbridge  Railway;  and  they,  in  1866,  repaid  that 
amount  with  interest  Afterwards  the  company  sealed  an 
agreement  that  that  sum  with  interest  should  be  a  charge  on 
the  railway  undertaking  and  on  the  rents  and  i)rofits,  and 
should  be  a  debt  due  by  the  company.  The  Ulster  Company 
filed  against  the  Banbridge  Company,  and  against  those  four 
directors,  this  petition,  praying  to  be  declared  entitled  to  pay- 
ment of  their  dividend  in  priority  to  the  interest  payable  to  the 
four  directors  on  the  loan;  and  an  injunction: — Held,  that 
the  loan  was  not  contracted  beyond  the  company *&  borrowing 
liowers;  that  the  directors,  making  advances  for. the  comple- 
tion of  the  works,  have  in  equity  a  daim  to  be  recouped,  as 


BAILWA7-PO  WBB8-  Mn<foirecf. 

trustees  have  to  be  recouped  expenses  properly  incurred  in 
executing  their  trusts;  and  that  that  doctrine  extends  to  the 
directors  of  railway  companies.  Ulster  Railway  Co.  r. 
Banbridge,  Lisburn,  and  Belfast  Railway  Ca 

[B.  II.  M.  104 

2. Tramways  (7r.)  Act,  1860,  s.  29~-Parliameniary  de- 
posit— Repayment — Attachment  order — Tramway  promoted  by 
existing  railway  company — Completion  of  itiw— Ultra  vires.]  A 
railway  company  who  had  opened  a  portion  of  their  line  within 
the  time  specified  in  their  Act,  1879,  and  had  been  repaid  a  pro- 
portionate part  of  their  Parliamentaiy  deposit,  promoted  a  tram- 
way,  and  under  their  Tramway  Order,  1886,  completed  the 
undertaking  authorised  by  their  original  Railway  Act,  1879: 
— Held,  that  they  were  not  entitled  to  a  return  of  the  remain- 
ing portion  of  the  Parliamentary  dei)oeit  lodged  under  their  Act 
of  1879,  which  had,  under  its  provisions,  become  forfeited  to 
the  Crown,  the  line  not  having  been  completed  within  the 
period  prescribed  by  that  Act.  The  deposit  required  by  the 
Tramways  Act  (Ir.),  1860,  s.  29,  was  rai8e4  by  the  issue  of 
guaranteed  shares,  which  formed  part  of  the  capital  authorised 
by  the  Tramway  Order  of  1886.  The  line  being  opened  for 
traffic  within  the  time  limited  by  that  order,  an  order  was  ob- 
tained by  the  depositors  for  repayment  of  this  deposit  :—Held, 
that  this  deposit  fund  could  not  be  attached  by  a  creditor  of  the 
railway  company  on  foot  of  a  judgment  obtained  against  them 
for  rolling-stock  supplied  to  the  railway  company  ior  their 
undertaking  under  the  Act  of  1879,  whidi  debt  was  incurred 
long  previous  to  the  obtaining  of  the  Tramway  Order  of  1886l 
Quoere,  whether  the  issue  of  guaranteed  shares  for  the  purpose 
of  raising  the  Parliamentary  deposit  was  not  tUtra  vires  t  In 
re  West  Donegal  Railway  Co.       •       V.  O.  ZXIV.  4a 

8. Ultra  vires — Issue  of  shares  redeemable  at  a  certain 

date  at  the  option. of  the  holders.^  Statutes  authorised  a  rail- 
way company  to  issue  shares  *'  of  such  amount,  and  to  l>e  ap- 
propriated and  disposed  of  in  such  a  manner  and  to  suck 
persons  and  on  such  terms  and  conditions,"  eta,  as  might  be 
determined  by  a  general  meeting.  The  company,  pursuant  tn 
such  determination,  issued  preference  shares  redeemable  at  a 
certain  date  at  the  option  of  the  holders :  — Held  (by  Lawson, 
J.),  that  the  words  "  terms  and  conditions  "  applied  to  share- 
holders qua  shareholders,  and  could  not  be  applied  so  as  to 
create  shareholders  and  then  destroy  that  character  by  turning 
them  into  creditors.  (By  Monahan,  C.  J.) :— That  those  words 
authorised  the  issue  on  the  terms  and  conditions  of  the  present 
case.  Potts  v.  Dxjblin,  Wicklow  and  Wexford  Railway 
Co C.  P.  III.  M.  466 

BAIIiWAT  —  PBEFEBBKOE    SHABEHOX.DBBS  — 

Arrears  of  dividend  oiU  of  subseqiu:nt  profits — Acquiescence — 
Pleading — Parties."]  The  question  whether  preferential  share- 
holders have  any  right,  in  the  abstract,  to  be  paid  arrears 
of  dividend  upon  their  shares  out  of  subsequent  profits, 
depends  in  each  case  on  the  contract  between  them  and  the 
company  at  the  time  when  they  take  and  pay  for  their 
shares.    Siuth  v.  Cork  and  Bandon  Railway  Co. 

[C.  III.  M.  600 
[iCffirmed  on  appeal.    I.R.  5  Eq.  65.1 

RAILWAY— BBOEIVEB. 

1. Control    over    expenditure— Insolvent    company^Sc* 

pairs— Mcmuncraiion  of  direetors."]  The  H.  Railway  was  by 
statute  transferred  to  the  B.  H.  &  B.  Railway  Ca  in  con- 
sideration of  {inter  alia)  a  rent  which  was  allowed  to  nm 
into  nrrear.  A  cause  petition  to  raise  the  arrears  ^-aa  filed, 
and  the  rent  was  declared  a  charge  on  the  K  H.  &  B. 
Railway,  and  a  receiver  was  appointed;  but  the  order  did 
not  expressly  provide  for  paying  the  expenses  of  management, 
&c. : — Held,  that  the  salaries  of  the  directors,  and  certain 
expenses  defrayed  by  them  in  the  bond  tide  exercise  of  their 
judgment  in  the  management  of  the  line,  might  be  deducted 
by  tlie  manager  before  handing  over  the  income  to  the 
receiver.  Belfast  and  County  Down  Railway  Co.  r.  Bel- 
fast, Holywood,  and  Banoor  Railway  Ca 

igitizedb        [B.  III.  if.  588 
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2. Judgment    creditor— Reuiver—Railioay    Companies* 

Aett  1867,  8,  4 — Parliamentary  deposit — Commissioner t  of 
PtAlie  Works  in  Ireland— Prior  mortgagees — 1  &  2  Wm.  ZF., 
e.  33,  ss,  45,  46,  47.]  Where  the  CommisBionere  of  Public 
Works  in  Irehmd,  as  prior  mortgagees  of  a  railway  xrnder- 
taking,  are  willing  to  go  into  x>o^^8ion  of  the  line,  a 
receiver  will  not  be  appointed,  under  the  Railway  Companies 
Act,  1867,  8.  4,  on  the  application  of  a  judgment  creditor  of 
the  company.  Ee  Wkst  Donegal  Railwat  Co.,  ez  parte 
Oldbubt  Railway  Cabbiage  and  Wagon  Co. 

[V.  C.  XXIV.  46 

BAIIiWAT^SCHBXE  OF  ABBAKQEMEKT. 

1. Compulscgry  confirmation — Railicay  Companies'*  Act, 

1867.]  The  M.RTconfirmed  a  scheme  under  the  Railway 
Companies'  Act,  1867.  To  an  appeal  from  that  order  it  was 
objected  to  the  jurisdiction  of  the  Court,  that  the  scheme 
liad  been  enrolled,  and  had  thereby  acquired  the  effect  of 
a  statute.  The  objection  was  overruled,  as  the  Act  did  not 
limit  the  time  for  appealing;  and  as  no  G.  O.  had  been 
framed  luider  it,  the  eursus  curia  attached;  and  the  party 
was  entitled  to  appeal  within  three  months  under  the  19  &  20 
Vic. ,  c.  92,  sec.  11.  He  The  Ibish  Nobth  Westebn  Railway 
Co.  -  B.  II.  M.  621 ;  Ch.  A.  III.  JLT.  98 

8. Hail  way  Companies*  Act,  1867 — Injunction,]  A  rail- 
way company  was  unable  to  pay  its  debentures,  and  had  under- 
taken a  scheme  of  arrangement  under  the  Railway  Companies' 
Act,  1867;  an  injunction  was  granted  to  them  to  restrain 
proceedings  in  law  brought  by  a  mortgagee,  on  their  undertaking 
to  pay  the  amoimt  of  the  mortgage.  Ibish  Nobth- Westebx 
Railway  Co.,  in  re  Salaman        -        B.  I.  M.  676  A  731 

8. Raising  money  for  completion  of  line — Railway  Com- 
panies* Act,  1867.1  The  Court  refused  to  confirm  a  scheme  of 
arrangement  with  creditors  where  the  whole  object  of  the 
scheme  was  to  raise  capital  for  the  completion  of  the  line,  and 
was  not  mainly  a  scheme  for  arranging  with  creditors,  and 
which  pro\dded  that  they  were  not  to  be  paid  till  the  line  was 
completed  and  stocked.  An  unpaid  vendor  of  land  who  ap- 
peared to  oppose  was  given  his  costs.  Re  Lettebkenny  Rail- 
way Co. V.  C.  IV.  M,  788 

BAIIiWAT— TBAVEBSE. 

1. Costs.]    No  more  tlian  £20  will  be  allowed  in  any  case 

against  a  railway  company.  (By  Harrison,  J.)  Bubke  r. 
Athsnby  and  TrAM  Extension  to  Clabbhobbis  Co. 

[Cir.  Cas.  XXVI.  3/.  362 

3. Costs—Special  jury— Juries  Act  </r.),  1871,  s.  37.] 

Tlie  costrf  of  the  special  jury,  which  had  been  applied  for  by  the 
railway  company,  held  to  be  within  s.  37  of  the  Juries  Act,  1871. 
Where  the  awaid  is  increased,  such  costs  must  be  borne  by  the 
company.  (By  Gibson,  J.)  Finbhax's  Tbavebse;  Daly's 
TB.iyBBSE ;  Shixxoce's  Tbavebse 

[Cir.  Gas.  XXVII.  78 

3. Payment  of  special  jury — Railtcays  Act  {Ireland), 

1851,  U  &  16  Vict.,  e.  70— RaUways  Act  {Ireland)  1B(A,  27  <!• 
28  ri>.,  c.  7l-Juries  Act  {Ireland),  1871,  33  &  34  Vic,  c.  65.] 
K.  was  the  owner  of  lands  in  the  County  of  Carlow,  which  the 
Great  Southern  and  Western  Railway  Co.  required  for  the 
purpose  of  the  extension  of  their  line  from  Baltinglass  to 
Tullow.  Tlie  arbitrator  appointed  under  the  Railways  Act  (Jr.), 
1851,  awarded  K.  £489  ISs.  5d.  K.  traversed  the  award,  and  in 
his  notice  of  intention  to  traverse  stated  that  he  desired  the 
case  to  be  tried  by  a  common  jury.  The  railway  company, 
under  s.  2of  the  Railways  Act  (Jr.),  1864,  served  notice  requiring 
a  special  jury.  The  amount  awarded  by  the  arbitrator  was 
increased  to  £780 :  Andrews,  J.,  made  an  order  giving  K.  £20 
for  his  costs,  under  sec.  20  of  the  Railways  Act,  1851,  and 
directed  the  railway  company  who  had  served  the  notice  for  the 
special  jury  to  pay  the  jury.  Seriven  v.  The  Corporation  of 
Dublin  (12  L.  R.  Jr.  389),  discussed  and  distinguished.  (By 
Andrews,  J.)  Kbhob  v.  Gbeat  Soutbbbn  &  Westebn  Rail- 
way Co.      -  -    Cir.  Oas.  XX.  87 


BAILWAT. 

Petition— Railway  Acts— Amendment       -       I.  J/.    85 

See  Pbacttce—Chancebt— Petition.    1. 

Registration  of  judgment  mortgage  against     II.  M.  334 

See  MOBTOAGE— JUDOMENT  MOBTGAOE.     13. 

Sale  of  land— Payment  of  purchase-money 


See  SPECinc  Pebfobmance.    11. 
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Service  of  civil  bill VI.  87 

See  Pbactice— Civil  Bill  Coubt— Sebvice  of  Civil 
Bill     7. 

Service  of  writ  of  summons  and  plaint 

See    Pbactice— Common    Law— Sebvice.     15,  16,   25, 
26,  30,  31,  36,  38,  39,  46. 

RAPE. 

See  Cbiminal  Law— Rape. 

BATED    OCCTJPIEB— Franchise. 

See   Pabliakbnt— Fbanchise.    49-64. 

BATES. 

1. Borough— Poor  rcUe— Local  Act— Meaning  of  ocpupier.] 

The  owner  of  an  unoccupied  mill  which  was  not  proved  to  be 
fuimished  held  not  liable  to  rates.  The  liooal  Act,  which 
authorised  a  corporation  to  strike  the  rate  gave  them  xx>wer  to 
levy  rates  on  the  occupiers  of  all  such  kinds  of  property  as 
were  assessable  to  rates  for  the  relief  of  the  poor,  contained 
proi'isions  for  rating,  in  certain  cases,  unoccupied  premises 
at  one-half  the  amount  at  which  the  tenements  would  be 
liable  to  be  rated  if  they  'were  occupied,  and  for  striking  a 
rate  when  unoccupied  premises  afterwards  became  occupied:— 
Held,  notwithstanding  the  25  &  26  Vic,  c  53,  that  unoccupied 
premises   within  the  borough  were  not  liable  to  poor  rates. 

COBPOBATION    OF    SlIOO    V.    WtNN  -  C.   P.    VII.    79 

a. Exemptions-Towns  Improvement  Act,  1847,  ss.  168, 

185, 186.]  A  publio  hosptal,  the  whole  of  the  revenues  of  which 
are  devoted  to  the  maintenance  and  succour  of  the  sick  iioor, 
is  "  a  building  exclusively  used  for  purposes  of  public  charity  " 
within  the  meaning  of  the  Towns  Improvements  Act,  1847, 
sec.  168,  although  the  medical  attendants  receive  a  salary,  and 
although  pay  patients  are  admitted  to  the  hospital  whenever 
there  are  vacant  beds,  the  amount  received  from  them,  however, 
not  being  sufficient  to  defray  the  expenses  incurred  in  their 
maintenance.  Where  a  rate  is  struck  imder  a  local  Act  which 
incorporates  the  Towns  Improvement  Act,  the  hospital  is 
therefore  exempt  from  rating.  Tbcstees  of  Fevbb  Hos- 
pital V.  COBPOBATION  OF  WaTEBFOBD       -       ^  S.  XVII.  88 

3. General   sanitary — Waier   and  gas   supply^Publie 

and  private  purposes — Area  of  taxation — Proper  mode  of 
impeaching  rate— Public  Health  Act,  1878,  Part  II.,  ss.  61,  75, 
80,  81,  226,  254,  260,  269-9  Geo.,  IV,  c.  82,  s.  53.]  The 
liability  to  a  general  sanitary  rate,  levied  by  urban  sanitary 
authorities,  imder  the  Publio  Health  Act,  1878,  does  not 
depend  on  the  receipt  of  benefit;  and  any  person  whose 
house  is  situated  within  the  area  of  the  sanitary  district  is 
bound  to  pay  such  rate.  If  the  rate  is  good  on  the  face 
of  it  the  proper  mode  of  impeaching  it  is  to  appeal  from  it 
under  sec.  269.    (By  Sir  Peter  O'Brien,  C.J.)    Banoob  Town 

COUUISSIONEBS  r.  M'CALLrM 

[a.  S.  XXVI.  M.  321;  Cir.  Cas.  XXVI.  M.  322  note 

4. Liability  of  premises  used  for  purposes  of  railway — 

Towns  Improvement  Act,  1854 — Bray  Township  Improvement 
Acts,  1852,  I860.]  As  the  Bray  Town  Improvement  Acts 
incorporate  the  Towns  Improvement  Act  of  1854,.  premises 
used  for  the  purposes  of  a  railway  are  liable  to  only  one-fourth 
of  the  Town  Improvement  rate.  Dotlb  r.  Dublin,  Wicklow, 
AND  Wezfobd  Railway  Co.      -      a.  B.  D.  XII.  M.  120 

6. Municipal— User    or  possession— Sheds  erected  on, 

quays  alongside  of  which  vessels  are  berthed— Rateability-^^ 


(  65ft  ) 
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BATES— con/{ii»««d. 

Dublin  Port  and  Docks  Hoard  Acty  lSt9— Irish  Poor  Law  Act, 
1838.]  By  the  Dublin  Port  and  Docks  Act,  1869,  32  &  33 
Via,  c.  O.,  the  care,  managfement  and  8Ui)erintendence  of  the 
Port  of  Dublin  is  vested  in  that  Board  together  with  the 
buildings,  repairs,  and  maintenance  of  all  quay-walls,  bridges, 
and  embankments,  included  within  the  Port.  The  Board 
are  also  empowered  to  construct  closed  or  unclosed  sheds  as 
they  may  consider  necessary  for  the  accommodation  of  the 
shipping  traffic,  and  to  grant  or  lease  the  use  or  occupation 
of  such  sheds  at  such  rents  and  upon  such  terms  as  may 
be  agreed  upon  between  the  Board  and  the  i)er8on8  taking, 
using,  or  occupying  the  same.  The  defendant  company  liad 
been  allotted  a  certain  extent  of  quay-wall  alongside  which  to 
moor  their  steamers.  Since  such  allocation  their  pUce  had 
never  been  moved,  but  the  Board  had  admittedly  a 
right  to  remove  them  to  other  berths.  In  1873  the  Board 
offered  to  erect  sheds  over  the  portion  of  the  quay  so  allo- 
cated to  the  defendant  company  free  of  cost  for  the 
use  of  the  company  without  payment  of  rent,  on  the  company 
gi^-ing  an  undertaking  that  they  did  not  thereby  acquire 
or  seek  for  any  vested  right  in  such  sheds,  or  for  compensa- 
tion for  disturbance,  or  on  the  occasion  of  a  voluntary  surren- 
der. These  terms  the  defendant  company  accepted,  and  the 
sheds  were  built  accordingly.  The  company  subsequently, 
at  the  request  of  the  Board,  insured  tlie  sheds  for  £2,300. 
The  sheds  were  used  to  cover  thei  quay  while  goods  were 
being  shipped  and  landed,  not  as  a  store,  but  for  the  tem- 
porary deposit  of  such  goods  as  would  otherwise  remain  on 
the  open  quay,  and  the  keys '  were  kept  by  the  defendant 
company's  servants.  The  defendant  company  having  been 
rated  under  the  provisions  of  the  12  &  13  Vic,  c.  91,  in 
respect  of  such  sheds,  refused  to  pay  the  amount  on  the 
ground  that  they  were  not  occupiers  of  the  shed  in  question, 
but  that  they  had  merely  the  use  thereof  during  tlie  pleasure 
of  the  Port  and  Docks  Board:— He W,  affirming  the  judg- 
ments of  the  Exchequer  Division  and  the  Court  of  Appeal, 
that  the  occupation  by  the  defendant  company  was  not  such 
as  to  render  them  liable  for  mmiiciiMil  rates.  Birxe  t'. 
City  of  Dublin  Steam  Packet  Co.       -    H.  Ij.  XVII.  65 

Q. Municipal— Liability  as  occupier— 12  &  13  Ftc,  e.  91, 

gf^c.  bl—Rate-book  evidence— Appeal.]  The  67th  section  of 
tlie  12  &  13  Vic,  c.  91,  does  not  apply  to  the  case  of  a  person 
not  liable  as  occupier,  and,  therefore,  he  is  entitled  when  sued 
to  show  his  non-liability.      Leugn  r.  M'Inttre 

[C.  P.  XI.  174 

7. Municipal— Occupation  of  goods  shed  on  quays- 
Alteration  of  rate  book— Substitution  of  name  of  person  rated.] 
The  House  of  Lords  having  decided  in  Alay,  1883,  that  the 
several  steam  o(»npanies  using  certain  sheds  for  the  accommoda- 
tion of  their  goods  on  one  of  the  Dublin  quays  were  not  occupiers 
of  such  slieds,  so  as  to  be  liable  to  municipal  rates,  the  then 
Collector-General  of  Rates  altered  the  names  in  the  rate-book 
to  that  of  the  Port  and  Docks  Board  by  whom  the  sheds  had 
been  erected,  and  the  Collector-General  having  subsequently 
sued  the  Port  and  Docks  Board  to  recover  tlie  rates  of  the 
current  and  several  preceding  years  :—Held,  that  the  Collector- 
General  had  no  power  to  make  the  alteration ;  and  (per  O'Brien, 
J.),  that  the  Port  and  Docks  Board  had  not  such  a  beneficial 
occupation  of  the  sheds  as  to  render  the  board  liable  to  be  rated 
therefor.    Kennedy  v.  The  Dublin  Port  and  Docks  Board 

[Q.  B.  D.  XX.  78 

8. Public  purposes— RatcaJbility— Appeal  against  valua- 
tion—Order  on  former  appeal — 17  Vic,  e.  8,  sec.  2.]  A 
corporation  empowered  to  purchase  gas  works  and  supply  the 
borough  with  gas,  purchased  the  works  of  a  gas  company.  No 
member  of  the  Town  Council  received  any  profit  from  the 
gas  works,  bnt  the  imjjrovement  rate  of  the  borough  was 
diminished  by  the  profits.  On  a  former  valuation  tlie  Court 
of  Quarter  Sessions  had  decided  on  appeal,  tliat  the  gas  works 
were  exempt  from  taxation : —-fff/rf,  1st,  that  ihe  gas  works 
were  not  exempt  as  held  for  the  public  service  within  the 
17  Vic,  o.   8,  s.  2;  2nd,  that  the  Court  of  Quarter  Sessions 


HATES— con/miMd. 

were  not  bound  by  the  former  decision  of  that  Court  on  the 
appeal  then  before  it.  The  Mayor  of  Limerick  v.  The  Com- 
missioners OP  Valuation  -  -        d.  B.  VI.  ISO 


9. Sanitary  authority— Loan  by  Commissioners  of  Pvblie 

Works  for  purpose  of  water  supply^Refutal  to  strike  addi- 
tional water  rate  to  pay  off   arrears  of  instalments — Retro- 
spective rate— Control  of  Special  Act  by  subsequent  General  Act 
— Local  Oovernment  Board  Provisional  Orders  ConHrmaiion 
Act,  lS7(y-Public  Health  Act,  1878.]    Under  the  Prtn-isional 
Orders  Confirmation  Act  of  1876  and  the  Public  Health  Act  of 
1878   the   Corporation   of    Wexford,   as    the    urban   sanitary 
authority,  borrowed  from  the  Commissioners  of  Public  Works, 
Ireland,  the  sum  of  £25,000  for  the  purpose  of  supplying  the 
town  with  water,  and  to  secure  the  repayment  thereof,  with 
interest,  by  half-yearly  instalments,  the  Corporation  assigned 
to  the  Commissioners  **  the  water-rate  and  rents  leviable  and 
chargeable  by  the  said  Corxx)ration  within  the  Wexford  sanitary 
district,  and  all  the  other  rates  accruing  or  which  may  accrue, 
arise,  or  be  taken  or  collected  or  received  by  or  for  the  use  of 
them  as  such  sanitaiy  authority  within  the  said  district."    On 
the  1st  of  May,  1885,  there  was  due  to  the  Commissioners  the 
sum  of  £3,046  4s.  5d.,  for  arrears  of  the  half-yearly  payments, 
and  upon  being  required  by  the  Commissionera  to  strike  a 
rate  for  the  purpose  of  paying  off  the  arrears,  the  Corporation 
refused  on  the  grounds  that,  while  they  liad  already  expended 
all  the  money  which  the  water-rates  produced,  they  had  no 
power  to  le\y   any  further  rate.    The  Wexford  Waterworks 
Provisional   Order,   which  the  Corporation  had   obtained  on 
December  2,  1875,  for  the  purpose  of  enabling  them  to  siqiply 
the  town  with  water,  and  which  order  was  confirmed  by  the 
Local  Government  Board  Provisional  Orders  Confirmation  Act, 
1876  (39  &  40  Vic,  c.  155,  loa  and  per.,  but  to  be  deemed  a 
public  Act  under  Local  Government  Act,  1871,  s.  5,  sub-s.  7), 
provides  that  "it  sliall  be  lawful  for  the  Corporation,  and  they 
are  hereby  authorised  and  required  to  access  and  levy,  once  in 
every  yejir   (in   addition   to  all   other  rates    which    they  are 
authorised  to  levy)  a  rate,  to  be  called  '  The  Domestic  Water 
Kate,'  not  exceeding  one  shilling  in  the  pound,  upon  and  from 
the  occupiers  of  all  houses  within  the  said  borough,  according 
to  the  annual  value  of  such  houses,  as  the  same  now  are,  or 
from  time  to  time  hereafter  shall  be,  valued  or  rated  in  pur- 
suance of  the  15  &;  16  Vic,  o.  63,  or  any  Act  or  Act€  amending 
the  same"  (s.  5),  and  tliat  "for  the  purpose  of  iiroviding  a 
supply  of  water  for  better  security  against  fire,  for   flushiog 
sewers,  for  drinking  fountains,  and  for  sanitary  uses  generally 
in  the  borough  it  sliall  be  lawful  for  the  Corporation  to  levy 
upon  and  from  the  owners  of  all  rateable  property  within  the 
borough  a  rate,  to  be  called  '  The  Public  Water  Rate,'  on  the 
annual  value  of  such  property,  as  the  same  now  is,  or  shall 
from  time  to  time  hereafter  be,  valued  and  rated  under  the 
provisions  of  the  15  &  16  Vic.,  c.  63,  or  any  Act  amending  same, 
not  exceeding  in  any  one  year  sixpence  in  the  pound  on  the 
valuation  of  all  such  property  "  (s.  6).    Those  rates  the  Ccx-- 
poration  liad  every  year  assessed  and  levied.    But  the  Public 
Health  (Ir.)  Act,  1878  (41  &  42  Vic,  c.  52,  s.  227),  enacts  that 
"  any  limit  imposed  on  or  in  resi)ect  of  any  rate  by  any  Act  of 
Parliament  shall  not  apply  to  any  rate  required  to  be  levied  for 
the  purpose  of  defraying  any  expenses  incurred  by  the  sanitary 
authority  of  any  urban  sanitary  district  for  sanit^uy  purposes.'' 
Wliile  the  Towns  Improvements  Clauses  Acts,  1847,  by  sea  169, 
incorporated  by  the  Provisional  Order,  authorises  prospective 
rates  for  expenses  to  be  incurred  and  retrosx)ective  rates  for 
expenses  already  incurred.    On  application  1^  the  Commissioners 
for  a  writ  of  mandamus,  directing  the  Corporation  out  of  the 
rates  payable  by  the  owners  of  all  rateable  property  within  the 
borough  to  pay  to  the  Commissioners  the  arrears,  and,  if  neces- 
sary, to  assess  and  levy  upon  and  from  the  ownere  of  all  rateable 
property  within  the   borough  a  rate  sufficient  for   payment 
thereof  i—Held,  that  the  limit  on  the  Public  Water  Bate  pre- 
scribed by  the  Provisional  Order  was  removed  by  the  Public 
Health    (Ir.)  Act,   1878,  the  doctrine  "  Ocncralia    speeialibus 
non  derogant"  not  applying;  that  the  rate  to  be  struck  for 
payment  of  the  arrears,  while  fto^jgigog,  of  payment  was  still 


(661) 


DtGfiSf  OF  CASES. 


(  ^i  ) 


B  ATB  8^contmued. 

running,  would  not  be  invalid  as  a  retrospectire  rate ;  and  tliat 
the  writ  of  mandamut  should  be  granted  acoordinglj.  M,  v. 
Churchwardens  of  All  Saintt\  Wigan  (I.  App.  Cas.  161),  dis- 
tinguished.    R.   (COMMISSIONEBS  OF  PCBLIC  WORKS,  IbKLAND) 

f.  Wezfobd  (Matob  and  Bubossses  of)    d.  B.  D.  XX.  51 

10. Sueeessive  oeeupters — Towns  Improvement  (Ireland) 

Act,  1854.]  Under  the  Towns  Improvement  (Ireland)  Act, 
1854,  the  occupier  when  the  rate  is  struck  is  bound  to  pay  the 
rate  for  the  entire  year,  and  a  subsequent  occupier  is  not  liable 
for,  or  bound  to  pay  the  occupier  when  the  rate  is  struck,  a 
proportion  of  il  during  his  occupation.    Oraio  r.  Rooney 

[a.  S.  XXVI.  M.  403 

11, Township   rate— Courthouse— Premises— Poor  Law 

Act  (1  &  2  rie.f  e.  56),  s.  ()5— Amendment  Act,  1849,  s.  10— 
Towns  Improvement  Act  <17  &  18  Vic,  c,  103),  m.  6,  7,  60.] 
A  process  for  the  amount  of  township  rate  assessed  upon  half 
of  the  rent  payable  to  the  defendant  as  landlord  of  the  Court- 
house and  some  other  buildings  in  a  town  held  for  public 
purjioses,  was  dismissed.    Nobton  v.  De  Bubgh 

[a.  S.  XXVII.  M,  403 

IS. Watir — Main  pipes  laid  down,  but  water  not  supplied 

to  premises—^  Geo.  IV.,  c.  82—10  Vic,  c.  17—41  &  42  Vic., 
c.  52.]  Where  the  Armagh  Town  Commissioners,  being  the 
urban  sanitary  authorities  of  Armagh,  brought  a  process  for 
recoveiy  of  £13  2s.  as  "  water  rate,"  assessed  on  mill  premises  in 
defendant's  possession,  within  the  limits  of  the  Corxx)ration 
of  Armagh,  and  it  appeared  that  main  pipes  had  been  laid 
down  past  the  premises,  but  no  connection  constructed  from 
the  main  to  the  premises,  and  although  a  supply  was  applied 
for,  it  was  not  given : — Held,  that  the  liability  to  pay  rate 
assessed  as  one  entire  water  rate  only  arises  when  a  supply  of 
water  lias  been  placed  within  the  control  of  party  assessed,  and 
that  the  process  should  be  dismissed  accordingly.  (By  Palles, 
C.B.)    Abmaoh  Town  Commissiokebs  v.  M'Cbuh 

[Q.  S.  and  Cir.  Cas.  XX.  18,  20  note 

Sec  PooB  Kate. 

Gband  Jcby— Cess. 

Municipal— Distress— Bankruptcy    -    XXVII.   M.   668 

Sec  Baxkbuptcy— Staying  Pboceedings.    7. 

Water  Kate — Local  Aqjb — Covenant  by  tenant  to  pay  all 

taxes XXII.    78 

See  Landlobd  and  Tenant— Lease.    13. 

BECBIVEB. 

See  Cases  under  Pbacticb— Keceiveu. 

Peactice— Chancebt— Keceiveb. 
Pbactice— Landed  Estates  Coubt— 

Keceiveb. 
k  ailway— r  eceiveb. 

Fees — ^Keserved  iu  lease — Fixing  judicial  rent 

[XXVI.  J/.  304 
See  Land  Law  (Ibeland)  Acts,  1881,  1887.     6. 

Paying  rent — ^Kight  of  action  against  tenant      I.  M.  406 

Sec  Landlobd  and  Tenant— Rent.    11. 

Under  deed — ^Receiver  under  Court — Mortgage 

LXXV.  63 
See  Tenant  fob  Lite  and  Kemaindebman.    4. 

BBGEIVIKGh. 

See  Cbiminal  Law— Possession  of  Stolen  Goods. 

Evidence  ....  m.   j/,   348 

See  Cbihinal  Law— Evidence.    4. 

tLHiClTAXt— Erroneous  recital  of  deed  in  will — Residuary  gift 
'-Implied  dcviseC\  A  testator  bequeathed  a  fann  to  his  eldest 
eon  and  stated:  **I  observe  by  my  marriage  settlement  that 
the  lands  of  G.  M'G.  and  K.  are  settled  upon  him  at  my 
wife*8  death.     I  t^ierefore  consider  these  ample  provision  for 
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him,  and  I  do>  therefore,  bar  him  from  any  further  participation 
in  my  property,  save,  &c."  The  lands  of  G.  M'G.  were  not 
settled  on  the  son.  The  residuary  clause  gave  all  the  remainder 
of  the  testator's  property  to  his  wife,  with  power  to  apportion 
it  by  wiU:— Held,  that  the  son  took  the  lands  of  G.  M'G. 
as  heir-at-law.    Habbis  v.  Habbis  V.  C.  III.  M.  406 

[This  was  affirmed  on  appeal.    I.R.  3  Eq.  620.] 

Omission— Registration— Breach   of   trust  I.  M.  24 

See  Tbustee— Bbeach  of  Tbust.    2. 

BECOaNISANCE-Civil  Bill  Appeal  I.  M.  636 

See  Pbactice-  Civil  Bill  Appeal— Recognisance. 

Forfeiture— Conviction  under  sec.  11  of  the  Prevention  of 

Crimes  Act,  1882  -  -  -  XVII.  64 

See  Justices— Jdbisdiction.     12. 

Receiver— Vacating  of  notice  of  motion  •        I.  J/.  6 

Sec  Pbactice— Chancebt— Receiveb.    9. 

BECOBB    OF    TITLE. 

Sec  Cases  under  Pbactice— Landed  Estates  Cocbt— 
Recobd  of  Title. 

BEDEMPTION   OP   BENT   (IBELAKD)   ACT,  1891. 

^' Action  for  rent— Liability   of  lessee   for  rent  after 

consent  of  lessor  to  redeem.]  Tlie  lessee  of  a  holding  to 
which  the  Redemption  of  Rent  (Ir.)  Act,  1891,  applied 
served  a  notice  on  the  Land  Commission  on  Sept.  25,  1891, 
for  redemption  and  an  advance  under  the  Land  Purchase  Acts  : 
and  the  landlord  on  Nov.  23,  1891,  served  the  lessee  with 
notice  of  his  consent  to  the  redemption.  The  Land  Com- 
mission on  June  20,  1892,  ordered  the  redemption  of  the 
rent  at  a  fixed  price,  and  sanctioned  an  advance  for  the  amount 
In  June,  1892,  before  the  sale  was  completed,  the  landlord 
sued  the  lessee  for  one  and  a  half  year's  rent  up  to  and  ending 
March  25,  1B9Z:— Held,  (1)  That  the  notice  by  the  tenant 
and  the  consent  by  the  landlord  under  the  Redemption  of  Rent 
(Fr.)  Act,  1891,  was  equivalent  to  a  contract  for  purchase  under 
the  Land  Purchase  Acts;  (2)  that  the  sanction  by  the 
Land  Commission  of  the  advance  to  the  tenant  for  the  pur- 
pose of  redemption  prevented  the  landlord  from  taking  any 
proceedmgs  for  rent  due  prior  and  up  to  the  date  of  his  sign- 
ing the  consent  to  redeem.      Vickebt  r.  Deane 

[a.  B.  D.  XXVII.  62 

2. Buildings  and  improvements  by  the  lessee— Purchase 

of  Land  Amendment  Act,  1888,  *.  2— Limit  of  advance- 
Labourers'  cottages.]  In  fixhig  the  redemption  prica  the 
Court  will  not  take  into  account  that  the  buildings  have  been 
erected  and  improvements  made  by  the  lessee  or  his  prede- 
cessors in  title.  Section  2  of  the  Purchase  of  Land  (Ir.) 
Amendment  Act,  1888,  applies  to  cases  under  the  Redemption 
of  Rent  (Ir.)  Act,  1891.    RocH,  lessor;    Mulcaht,  lessee 

[L.  O.  XXVII.  12 

3. Demesne — Sub-letting — liclationship  of  landlord  and 

tenant.]  "Where  the  grantor  had  conveyed  his  reversion  in 
])remi8eH,  and  the  relation  of  the  landlord  and  tenant  did  not 
exist,  the  Court  dismissed  the  application  to  fix  a  fair  rent. 
Clabke  r.  CocHBANE       -        Ii.-Sub-C.  XXVII.  M.  294 

4. Fair   rent  —  X on-agricultural   holding  —  Change   in 

character  of  holding.]  A  holding  which  was  at  one  time 
non-agricultural  in  character  (being  a  mill-holding)  may,  owing 
to  altered  circumstances,  become  agricultural,  and  be  brought 
within  the  fair  rent  clauses  of  the  Land  Acts.  Mubdock  r. 
Pabks  -  L.  Sub-C.   XXVII.   M.    293 

5. Fee- farm  grant — Application  by  grantee  to  redeem  his 

rent — Undemesning  demesne  lands — Land  Law  {Ir.)  Act,  1881, 
s.  58.]    A  lessee  in  fee-farm  of  demesne  lands  sought  to  re- 
deem the  rent  under  the  provisions  of  the  Redemption  of 
Rent  Act,  1891,  on  the  gromid  that  the  lauds  had  been  un-T^ 
demesned  i^^Held,  that  the  mere  fact  of  demesne  lands  being  Lx^ 
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BBDBMFTION  OF  BENT  (IBELAND)  ACT,  1801-eoii. 
held  under  a  fee-fium  grant,  or  imder  a  lease  for  eo  long  a 
period  as  to  negative  any  intention  of  resumption  at  some 
future  time  by  the  head  landlord,  does  not  undemesne  the  said 
lands.    Spknceb,  grantor;  Tedcabtlk,  oraktee 

[li.  O.  XXVI.  M.  420;    C.  A.  XXVII.  3 

6. — -Fee-farm  grant — Sale  in  Landed  Estates  Court — 
Collateral  agreement  by  tenant  to  contribute  portion  of  the 
purchase-money— Partnership  transactiofi—Land  Law  {Ir,)  Act, 
1881,  ss,  7,  8  {IG^—Othenoise  than  to  the  landlord— Improve- 
ments— Ulster  tenant-right,"]  Where,  prior  to  the  purchase 
by  the  landlord,  in  the  Landed  Estates  Court,  of  the  landlord's 
interest  in  land,  it  was  agreed  between  him  and  a  tenant  that 
the  latter  should  advance  some  of  the  purchase-money  in  con- 
sideration of  getting  a  fee-farm  grant  at  a  reduced  rent:— 
Seld,  that  the  money  so  advanced  should  not  be  taken  into 
consideration  in  fixing  a  fair  renK    M'Cbba  v.  Hamilton 

[li.  Sub-0.  XXVII.  M,  668 

7. Fee- farm  grant — Mill-holding — Substantiality  of  mill 

part — Holdings  excluded  from  Land  Acts — Land  Law  {Ireland) 
Actj  1881,  s,  58,  svh-s,  L]  A  holding  is  not  excluded  from 
the  Land  Acts  as  non-agricultural  unless  a  substantial  jDart  of 
the  demise  is  excepted  as  neither  agricultural  nor  pastoraL  A 
holding  may  be  within  the  Land  Acts,  although  it  comprises 
a  mill  and  water  power,  if  these  do  not  form  a  substantial 
portion  of  the  demise.    Knips  v.  Edgar 

[Ii.  Sub-0.  XXVII.  M,  6 

8. Fee-farm  grant— Balding  let  to  be  used  wholly  or 

mainly  for  purposes  of  pasture— Evidence  of  intention  affected 
by  character  of  demise,]  When  a  holding  hsM  been  let  in  per- 
petuity, the  ordinary  presumption  arising  from  the  nature, 
character,  and  user  of  the  lands  at  the  time  of  the  letting, 
that  they  were  let  to  be  used  wholly  or  mainly  for  jmrposes 
of  pasture,  does  not  apply  so  as  to  exclude  the  holding  from 
the  provisions  of  the  Redemption  of  Rent  (Ir.)  Act,  1891. 
Bbyce  V,  Whelan  .  L.  Sub-O.  XXVII.  M,  174 

0« Fixing  fair  rent— Payment  of  fine  by  lessee— Al- 
lowance for,  in  axing  fair  rent— Land  Law  {Ireland)  Act,  1881, 
s.  8  {10)— Landlord  and  Tenant  {Ireland)  Act,  1870,  s.  7.] 
Where  a  lessee  had  his  lease  converted  into  a  fee-farm  grant, 
and  by  payment' of  a  fine  had  the  rent  proportionally  reduced, 
he  is  entitled,  on  applying  to  have  a  fair  rent  fixed  xmder  the 
Redemption  of  Rent  Act,  1891,  to  consideration  for  the  fine. 
The  payment  of  a  fine  is  to  be  considered  as  a  part  purchase 
of  the  interest  in  the  holding,  and  allowance  is  to  be  made  for 
it  on  tliat  basis.    Gault  v.  Wilson  (Trustee  of) 

[L.  Sub-0.  XXVI.  M.  43d 

10 Land  Law   {Ir.)   Act,    1881,    s,   58   {2)— Demesne 

land.]  Where  a  tenant  held  demesne  under  a  lease  for  ever, 
the  Court  refused  to  give  a  fair  rent.    Fisher  v.  Barton 

[L.  Sub-C.  XXVII.  M.  308 

^« Land  adjoining  demesne  and  residence — Adjunct  to 

demesne — Lease — Letters.]  An  application  was  refused  where 
it  appeared  that  the  land  had  been  taken  by  the  tenant  for 
the  purpose  of  making  it  an  adjunct  to  his  demesne.  Ltle  r. 
Obehu         -  -  -         L.  Sub-C.  XXVII.  If.  176 

1^' Lands  included  in  originating  notice  held  under  sub- 

grant— Sub-letting 8— Adjunct  to  residential  holding— "  Full 
agricultural  rent."]  Where  a  joint  originating  notice  was 
served  under  the  Redemption  of  Rent  Act>  and  it  appeared 
tliat  one  of  the  grantees  held  portion  of  the  lands  which  were 
included,  under  a  sub-grant,  the  Court— refusinj^  to  allow  the 
originating  notice  to  be  amended  liy  describing  the  sub-grantee 
as  a  sub-tenant — dismissed  the  application.  Kellt  (Grantor) 
V.  Thomas  M'Caxtohet  and  Hunter  Johnson  (Grantees); 
Same  (Grantor)  v.  Thomas  M'Caughet  (Grantee) 

Ii.  O.  XXVII.  22 

13, . Motion  to  set  a^ide  tenant* s  originating  notice,]    The 

question  whether  a  holding  is  agricultural  or  not  will  not  be  de- 
cided summarily  on  motion.    Nesbitt  v.  Febis 

[L.  O.  XXVI.  136 
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14. ITotice   under^Stamp,]    Originating  notices   under 

the  Act  do  not  require  a  stamp.     Browne  v.  Phiffs  (Re- 

FRESENTATITXS    OF)  -  -         Ii.    O.    XXV.    M.    687 

16. Payment  of  Une — Calculation  of  allowance  on  account 

of.]  In  redemption  of  rent  cases,  a  fine  inid  by  the  tenant 
at  the  taking  out  of  the  lease  is  to  be  considered  as  part  pur- 
chase of  the  interest   in  the  holding.    Poynton  v.   Smtth 

[L.  Sub-0.  xxvx  M.  eia 

16 Purchase   of   Land  {Ireland)   Act,    1891,    *.    42— 

General  Bute,  August  18,  1881.]  Early  application  to  fix  the 
annual  Tulue  of  a  holding  is  necessary.  Sullitan  v.  Pub- 
cell  -  -  -  -    Ii.    C.    XXVT.    112 

17. Relationship  of  landlord  and  tenant— Olebe  lands.] 

Where  the  predecessor  of  the  landlord  had,  at  the  instance  of 
the  tenants,  purchased  the  fee  under  the  Church  Act,  the 
tenants  agreeing  to  take  out  leases  that  would  pay  him  4^ 
per  cent,  on  his  ptKchase-money : — Held,  that  the  relation- 
ship of  landlord  and  tenant  existed,  and  the  tenants  were  en- 
titled to  hare  fair  rents  fixed  in  default  of  sale  by  the  land- 
lord.   Murray  v.  Nesbit       Ii.   Sub-C.  XXVII.  M.  643 

18. Residential  holding — Non-agricvltural  part  merged 

in  agricultural,]  Where  a  residential  holding  is  joined  in  a 
lease  with  an  agricultural  holding,  the  combined  holding  so 
formed  may  become  agricultural  in  character,  and  a  f^  rent 
may  be  fixed.    Esler  v.  Wardlaw 

[Ii.  Sub-C.  XXVII.  M.  360 

19. Residential  holding— Lease  for  lives  renewable  for 

ever — Clause  giving  liberty  to  cut  down  all  trees— Evidence  of 
user.]  Where  the  lease  gave  liberty  to  the  lessee  to  cut  down 
all  the  trees,  and  treated  the  land  as  being  the  iirincipal  part 
of  the  holding,  and  the  lands  had  been  in  fact  used  as  a 
farm: — Held,  that  a  fair  rent  should  be  fixed.  Jeffares  r. 
Btrnb  -  -  -    I*.    Sub-C.    XXVII.    M.    388 

20. 8. 1 — Character  of  holding  to  which  the  Act  ap^ies 

— ** Full  CLgrieultural  rent" — Proximity — Evidence  cu  to  value 
of  holdings  for  building  purposes— Nature  of  occupation  and 
user  prior  to  making  of  grants — Dairy  farms — Temporary 
Icttings  for  grazing  purposes — Sub-lettings — Effect  of  iUing 
consent  to  redeem^ Application  for  advance  where  sub-tenancies 
have  been  created— Holdings  purchased  after  hth  August^  1891 
— Practice  as  to  inspection— Costs  where  originating  notice 
dismissed.]  The  filing  of  the  grantor's  consent  to  redeem 
under  the  Redemption  of  Rent  Act  having  the  effect  of  the 
lodgment  of  an  agreement  for  purchase  under  the  Land  Pur- 
chase Acts,  the  advance  must  be  secured  by  an  annuity  charged 
upon  the  entire  of  the  {iremises  included  in  the  grant,  in 
respect  of  which  an  originating  notice  has  been  lodged. 
Where  a  grantee  had  made  a  substantial  sub-letting  of  portion 
of  such  premises,  the  Court  refused  to  make  an  advance,  but 
considered  that  several  peirsons  in  occupation  claiming  as 
oo-grantees  would  nevertheless,  on  their  joint  application,  be 
entitled  to  an  order  for  redemption.  Temporary  letting  for 
grazing  purposes  of  a  portion  of  a  holding  held  under  a  fee- 
ifarm  grant  will  not  prevent  a  grantee  from  being  considered 
in  occupation.  The  Redemption  of  Rent  Act  applies  to 
holdings  where  the  grantee's  interest  has  been  purchased  after 
the  passing  of  the  Act.  Macartnet,  grantor,  r.  Wharry  and 
Others,  grantees    -  -  -  -    Ij.  C.  XXVII.  91 

21. 8.  1 — Fee- farm  grant — ^Bon4  fide  occupation — Sub- 
letting— Consent  of  landlord — Demise  of  lands  partly  in 
landlord's  and  partly  in  tenani*s  possession — Land  Law  (Ire- 
land) Act,  1881,  s.  bl—Land  Law  {Ireland)  Act,  1887,  ».  1.] 
If  a  landlord  makes  a  letting  of  lands,  partly  in  his  own  hands 
and  partly  in  the  hands  of  a  tenant,  the  tenant  of  the  entire 
lands  cannot  be  deemed  to  be  in  occupation  of  the  part  in  the 
hands  of  the  sub-tenant,  witliin  the  exception  of  sea  57  of  the 
Land  Law  (Ireland)  Act,  1881,  and,  therefore,  cannot  maintain 
an  application  to  determine  a  judicial  rent  of  the  lands  under 
the  Land  Law  (Ireland)  Acts,  1881,  1887.  By  lease,  dated 
22nd  May,  1867,  A.  granted  to  B.,  in  fee-farm,  329a.  Or.  9p.  of 
land,  subject  to  the  rents  and  covenants  therein  contained.  At 
igitized  b. 
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SEDE1CPTIOV  OP  BENT  (IBELAND)  ACT,  1891-«m. 

the  date  of  this  lease  A.  was  in  possession  of  259a.  Ir.  Op.  of 
said  lands,  the  residue,  69a.  3r.  §p.,  being  let  by  A-  to  0.  as 
tenant  from  year  to  year.  B.  havin?  applied  under  the 
Redemption  of  Rent  (Irehind)  Act,  1891,  s.  1,  to  redeem  his 
rent  or  have  a  fair  rent  fixed:— HcW,  that  the  relation  of 
landlord  and  tenant,  as  between  B.,  the  fee-farm  grantee,  and 
C,  the  sub-tenant,  being  created,  not  by  any  letting  made 
by  B.  to  C,  but  by  virtue  of  the  grant  of  22nd  May,  1867,  the 
cose  was  not  one  "  where  the  tenant  sub-lets  part  of  his  holding 
with  the  consent  of  the  landlord,"  within  sec.  57  of  the  Land 
Law  (IreUnd)  Act,  1881,  and  that,  accordingly,  the  originating 
notice  should  be  set  aside.    BrcHANAN  v.  £o^j;i'i'^^__,    „. 

22. S.  1— Fee-farm  grant  executed  after  the  passing  of 

the  Land  Lav  (/r.)  Act,  1881.]  The  1st  section  of  the  Redemp- 
tion of  Rent  (Ir.)  Act,  1891,  so  far  as  it  deals  with  leaseholders, 
is  confined  to  such  as  hold  under  leases  existing  at  the  time  of 
the  passing  of  the  Land  Act  of  1881 ;  and,  in  order  to  redeem,  a 
grantt'e  under  a  fee-farm  grant  must  be  a  person  who,  if  the 
landlord  does  not  consent  to  redemption,  may  appropriately  be 
deemed  to  be  a  tenant  of  a  present  tenancy.  Oun-Cunningham 
V.  Byrne  (30  L.  R.  Ir.  384),  considered.  Mackt  v.  Albxandeb 
*  [li.  C.  XXVII.  97 

23. 8.  1— Fixing  fair  rent— Fine   paid  by  lestce  for 

fee-farm  grant— Improvements  by  grantee — Landlord  and 
Tenant  {Ir.)  Act,  1870,  a.  10— Land  Law  (Ir.)  Act,  1881,  8.  8, 
tub-t8.  1,  9,  10— Land  Law  {Ir.)  Act,  1887,  8.  1— Redemption 
of  Rent  {Ir.)  Act,  1891.]  The  payment  of  a  fine  by  a  lessee  on 
obtaining  a  fee-farm  grant,  where  the  fine  is  paid  for  security 
of  tenure  or  reduction  of  rent,  is  not  to  be  taken  as  a  ground  for 
reducing  the  rent  of  his  holding  when  a  fair  rent  is  fixed  under 
the  Redemption  of  Rent  (Ir.)  Act,  1891.  A  fee-farm  grantee 
does  not  come  within  the  definition  of  tenant  in  s.  70  of  i;he 
Landlord  and  Tenant  (Ir.)  Act,  1870,  and  is  therefore  not 
entitled  to  be  exempted  from  rent  in  respect  of  any  of  his 
improvements.  Fer  Bewley,  J.:  A  fine  paid  to  the  land- 
loid  by  an  incoming  tenant  of  a  holding  subject  to  the  Ulster 
custom  in  respect  of  tenant-right,  or  one  paid  for  the  purpose 
of  acquiring  improvements  made  by  a  previous  tenant  or  by  the 
landlord,  are  jmyments  which  must  be  taken  into  consideration 
in  fixing  a  judicial  rent.    Kibban  v.  Mo'llan 

[L.  Sub-C.  &  iL.  C.  XXVII.  129 

24. 8. 1 — Fydl  agricultural  rent — SuMcicncy  of  redemp- 
tion price — **  Adequacy  of  the  security, ^^  Adequacy  of  the 
security  refers  to  security  for  the  rent  and  not  security  for  the 
advance  by  the  Land  Commission.  The  redemption  price  is  not 
so  large  when  the  rent  to  be  redeemed  is  in  excess  of  the  full 
agricultural  rent  as  when  they  are  identical.     Wabben  v. 

RicHABDsox        -        -        •        -    ii.  c.  XXVI.  ue 

26.  —  8.  1 — "  Orantee  under  a  fee-farm  grant  "—Rent' 
charge."]  A  perpetual  yearly  rent-charge  is  not  within  section  1, 
and  cannot  be  redeemed.    Feacocee  t*.  OsitiSTiB 

[Ii.  0.  XXVI.  120 

26. S.  1—**  Orantee  under  a  fee- farm  grant. '"^     The 

applicant  for  redemption  was  the  holder  of  a  deed  dated 
9th  Feb.,  1846,  in  which  the  grantor  granted  to  John  Hubert 
Kelly,  his  heirs,  executors,  administrators,  and  assigns,  part  of 
the  lands  of  Lalistown  for  ever,  at  the  yearly  rent  of  £320 
sterling,  with  power  reserved  to  the  grantor  to  distrain  for 
arrears  of  rent,  and  in  default  of  sufiicient  distress  to  re-enter 
and  occupy  as  of  his  former  estate.  There  were  covenants  by 
the  grantee  to  keep  the  premises  in  tenan table  repair  and  order, 
and  by  the  grantor  for  peaceful  enjoyment: — Held  (affirming 
Mr.  Justice  Bewley),  that  the  relation  of  landlord  and  tenant 
did  not  exist  in  the  case,  and  that,  therefore,  the  case  was  not 
within  the  Redemption  of  Rent  Act,  1891,  or  the  Land  Acts. 
Kellit,  lessee ;  Rattet,  lessor 

[Ii.  C.  XXVII.  29;   0.  A.  XXVII.  88 

27. 8. 1 — Practice— Right  to  order  for  redemption."]    A 

preliminary  order  to  have  rent  redeemed,  and  a  redemption 
price  fixed,  is  matter  of  right  where  preliminary  conditions 
have  been  fulfilled.    Lobd  Annalt  v.  MaoFablane. 

[Ii.  C.  XXVII.  99 


BEDEMPTION  OF  BBNT  (IBELAND)  ACT,  1891-<oii. 

28. S.    1—Sub-perpetuity    grants    under    the    Church 

Temporalities  Aets—Z  &  4  Wm.  IT.,  c.  37—4  &  5  Wm.  IV.,  c  90 
—6  &  7  Wm.  IV.,  c.  99.]  A  sub-perpetuity  grant  under  the 
Irish  Church  Temporalities  Acts,  is  a  fee-farm  grant  within 
the  meaning  of  the  Redemption  of  Rent  (Ir.)  Act,  1891,  s.  1, 
and  the  rent  reserved  by  it  is  a  fee-farm  rent  and  not  a  mere 
rent-charge.       Hakilton   v.   Caset. 

[L.    C.    XXVII.    46 

29. S.   1 — Superior    fee- farm  grants — Jurisdiction   to 

redeem  rent  reserved  by  sub-grant— Purchase  of  Land  {Ireland) 
Act,  1891,  s.  20 — Security — Building  erected  by  grantee  or 
predecessor.]  The  provisions  of  the  Redemption  of  Rent 
(Ir.)  Act,  apply  where  the  grantor  holds  under  a  superior 
fee-farm  grant.  In  estimating  the  redemption  price  such  of 
the  buildings  as  were  erected  by  the  grantee  ^ould  be  in- 
eluded.    O'Hea  v.  Mobbison 

[Ii.  C.  XXVI.  M.  431;  and  XXVI.  139 

30. 8.  2  {2)— Superior  rent  affecting  lessor^s  interest- 
Stay  upon  order  for  redemption.]  Where  the  lessees  were 
primd  facie  entitled  under  their  originating  notices  to  order 
for  redemption,  but  it  appeared  that  the  lessor's  interest  was 
subject  to  a  superior  rent,  the  Court,  having  regard  to  the 
value  of  the  residue  of  the  land  comprised  in  the  superior 
lease,  refused  to  make  any  final  order  for  redemption  until 
evidence  was  given  that  the  redemption  could  be  carried  out 
and  provision  made  for  the  apportionment  and  redemption 
of  tlie  superior  rent.  Leaht,  Jun.,  lessor,  v.  Gbant,  lessee ; 
Same  lessor,  v.  Mubpht,  lessee. 

[Ii.   C.   XXVII.   u 

BEDEMFTI01<r  OF  BBNT8— Tithe  rent-charges. 
See  Land  Pubchajse  Acts.    5,  15,  16,  21-26. 


BEDTTCTIOXr  OF  CAPITAL-Oompany 
See  Company.    3. 


XIX.  48 


BEDTTCTION    OF    BENT 8— Application  to  Court— Ad- 
ministration action        ...      XXIII.  40 
See  Executob— Administbation  Action.    10. 

BBFEBEirCE  TO  MA8TEB. 

See  Pbacticb— Common  Law— JIefbbbnce  to  Mastbb. 


BEFEBENTIAIi  IilMITATI01<r_WiU 

See  Will— Rbpebential  Limitation. 


III.  M.  U7 


BEG-I8TBATI01!r— Judgment  mortgage 

See  Cases  under  Mobtoaqe— Judgment  Mobtoaoe. 


-  Rentals— Omission — ^Trustee— Breach  of  trust 
See  Tbustee— Bbeaoh  of   Tbust.    2. 


I.  M.  24 


BEai8TBATI02r    OF   DEED. 

1. Notice—Solicitor.]      A  mortgagee  claiming  under  a 

registered  deed,  is  bound  by  notice  by  his  solicitor  of  a  prior 
unregistered  deed.    Re  Mason's  Estate     L.  E.  O.  V.  183 

2. Priority  over  prior  unregistered  deed — Voluntary  con- 
veyances— Notice.]  As  between  two  voluntary  conveyances, 
one  of  which  is  registered  and  the  other  unregistered,  the 
registered  conveyance  has  priority,  even  though  the  unre- 
gistered one  has  been  the  first  executed.  The  title  of  a  pur- 
chaser for  yalue  from  the  grantee  of  a  registered  instrument 
would  be  unaffected  by  the  grantee's  notice  of  the  prior  un- 
registered conveyance,  for,  though  such  notice  might  bind 
the  conscience  of  the  grantee,  it  would  not  bind  the  estate. 
Re  M'DoNOGH's  Estate         -         .         Ii.  J.  XIII.  170 

3. Priority — Assignee  of  mortgage-Priority  from  negli- 

genee — Deposit  of  deed.]    The  owner  of  an  equitable  mortgage 
made  by  deposit  of  a  mortgage,  claimed  priority  over  sub- 
sequent assignees  of  the  same  mortgage,  whose  assignment  t 
was  duly  registered.    The  latter  had  taken  no  steps  to  ob-l^ 
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BBGHSTBATION  OP  DEBD-fonrfnuerf. 
tain  possession  of  the  mortgage  :—Hc/<?,  that  the  state  of 
facts  constituted  notice  to  the  subsequent  mortgagees,  as 
they  did  not  take  ordinary  care  to  get  possession  of  what 
they  were  purchasing,  and  that  the  equitable  mortgagee  took 
priority.    In  re  Allen's  Estate 

[li.  B.  C.  I.  M,  eO»  and  732 

4 . Priority  —  Judgment   not    re-registcred  ~  Subsequent 

mortgage— Notice,]  Notice  of  the  existence  of  a  judgment, 
and  that  the  amoimt  of  it  was  due  at  the  time  of  tJie  execu- 
tion of  a  mortgage  by  the  judgment  debtor,  in  consequence 
of  which  additional  lands  were  included  as  security  in  the 
mortgage,  was  held  not  to  disentitle  the  mortgagee  to  take 
advantage  of  the  infirmity  of  the  judgment  by  reason  of  its 
not  having  been  registered  under  the  7  &  8  Vic,  c.  90.  Bcere 
V.  Head  (9  Ir.  Eq.  R.  76),  followed    Be  Stanley's  Estate 

[li.  B.  C.  V.  S2 

6. Priority— Registered  legal  mortgage— Equitable  mort- 
gage by  deposit— Notice.]  A  registered  legal  mortgage  takes 
priority  over  a  previous  equitable  mortgage,  created  by  ver- 
bal contract  upon  the  deposit  of  the  title  deeds,  and  of  which 
the  owner  of  the  registered  mortgage  had  not  express  notice. 
Jle  M*KiNNBT'8  Estate         -         -         Ii.  B.  0.  VI.  179 

6. Priority— Toluniary    deed— Effect    of    marriage    of 

person  taking  an  interest  under  i7— Ex  post  facto  consideration 
—Registry  Acts.]  D.,  in  1843  by  a  voluntary  deed,  duly 
registered,  charged  certain  sums  of  money  on  land  in  favour 
of  his  three  daughters.  M.  subsequently  married  one  of 
them,  being  aware  of  the  charge  in  her  favour,  and  under- 
standing it  was  to  be  paid,  and  a  settlement,  unregistered, 
granting  said  charge  to  M.  on  trust  was  executed  in  1848, 
on  the  marriage.  D.,  in  1871,  by  a  registered  lease,  demised 
the  lands  to  his  son  at  a  gross  undervalue :— He W  (1),  That 
the  marriage  imported  valuable  consideration  into  the  volun- 
tary deed  of  1840,  and  that  the  lessee  was  not  a  purchaser 
for  value  so  as  to  entitle  him  to  defeat  the  prior  volun- 
tary deed ;  (2)  That,  assuming  the  lessee  under  the  registered 
lease  of  1871,  to  have  been  a  purchaser  for  value,  he  was 
not  entitled  to  priority,  as  the  purchaser  for  value  under 
the  unregistered  settlement  of  1848  was  entitled  to  fall  back  upon 
the  registered  deed  of  1840.  In  re  Flood's  Estate  (13  Ir.  Oh. 
R.   315)  followed.    Re  Dooley's  Estate 

[li.  B.   C.   VIII.   141 

7. Registered  mortgage— Subsequent  unregistered  mort- 
gage—  Judgment  mortgage  —  Priority  —  Notice.]  M.  by  a 
registered  deed  mortgaged  premises  to  L.  in  1877,  and  in 
1879  by  an  unregistered  deed  mortgaged  them  to  L.  In  1882 
the  plaintiff  registered  a  judgment  mortgage  against  the 
interest  of  M.  in  the  premises,  L.  having  sold  them  under 
a  power  of  sale  contained  in  the  deed  of  1877 :  — Held,  follow- 
ing Eyre  v.  McDowell  (9  H.  L.  620),  that  the  unregistered 
deed  of  1879  took  priority  over  the  judgment  mortgage. 
Megbaw  v.    Megbaw       -  -  Q.  S.  XVII.  M.  99 

8. Tenancy    from   year    to    year— Graft    of    leasehold 

interest — Priority — Purchaser — Notice.]  On  the  marriage  of 
M'O.  with  O'd.,  in  1867,  lands  of  which  M*C.  was  tenant 
from  year  to  year  were  vested  in  trustees  for  her  separate  use 
without  power  of  anticipation.  In  1873,  during  the  coverture, 
O'C.  obtained  a  lease  of  the  lands  for  himself  for  31  years. 
The  marriage  settlement  was  registered.  In  1876,  0*0. ,  with 
the  consent  of  the  landlord,  borrowed  from  the  petitioners 
£1,000,  which  he  secured  by  mortgage  of  his  interest  under 
the  lease,  and  the  mortgage  was  registered.  The  petitioner 
had  no  notice  of  the  settlement: — Held,  that  those  claiming 
under  the  limitations  of  the  settlement  took  priority  as  against 
the  petitioners,  the  leasehold  interest  being  a  graft  on  the 
tenancy  from  year  to  year.  Re  Estate  op  O'Oonnell, 
owner :    National  Bank,  petitioner 

[L.  J.  XVII.  3/.  99 

Equitable  mortgage— Priority. 

See  Mortgage— Equitable  Mortgage.    3-5. 

■  Priority  of  Equitable  Mortgage     -  -       XVIII.  46 

See  Vendor  and  Purchaser.    5. 

Sale  in  Landed  Estates  Court       -  -       II.  M,  282 

See  Landlord    and    Tenant— Ejectment— Non-pay- 
ment OF  Rent.    16 


BELEASE — Exeoutors   claiming   release   und^   seal    from 
Legatee  -  -  -  -     IV,  Jf.  472 

See  Trustee— Trustee  Relief  Act.    6. 

BEMAHD— Insolvent 

See  Oases  under  Insolvency— Remand. 

BEMITTED  ACTI01<r. 

Sec  Practice— Civil  Bill  Court— Remitted  Action. 

BBMITTING  ACTION   TO   CIVIL  BILL   COTTBT. 

!• S.  6 — Action  which  might  have  been  brought  in  Ciril 

Bill  Court — Costs.]  The  costs  of  a  motion  to  remit  an  action 
which  might  have  been  instituted  in  the  Civil  Bill  Court  were 
not  allowed  to  the  plaintiff,  who  did  not  resist  the  motion. 
Defendant's  costs  to  be  costs  in  the  cause.    Joyce  v.  Townlet 

[E.  D.  XIX.  M.  296 

2. S.  6 — Action  under  Summary  Procedure  on  Bills  of 

Exchange  Act — Jurisdiction,]  The  Court  has  jurisdiction  under 
the  Common  Law  Procediu^  Amendment  Act,  1870  (33  &  34 
Vic,  c.  109),  to  remit  to  an  Inferior  Court  an  action  brouglit 
under  the  Summary  Procedure  on  Bills  of  Exchange  Act 
(24  &  25  Vic,  c  43).    The  Munster  Bank  r.  Hynbs 

[C.  P.  V.  137 

3. S.   6 — AMdavit  in  support  of  motion — Residence  of 

Defendant— l^  &  15  Vic,  e.  57,  s.  69.]  Wliere  there  are  more 
defendants  than  one  to  an  action,  which  it  is  sought  to  remit 
for  trial  to  the  Coimty  Court  of  the  county  where  all  the  de- 
fendants reside,  it  is  sufficient  under  the  0.  L.  P.  A  Act,  1870, 
to  state,  in  the  affidavit  in  support  of  the  motion,  the  resi- 
dence of  any  one  of  the  defendants  within  the  Civil  Bill  Divi- 
sion of  the  county  named  in  the  notice  of  motion.  Robinson 
V.  Davidson         -  -  -  B.  D.  XIII.  48 

4. S.    6 — Amount    indorsed    on   writ   over   £50 — Real 

amount  in  issue  under  £50.]  In  a  motion  to  remit  an  action 
of  contract  under  the  5th  sec.  of  the  C.  L.  P.  A.  Act^  1870, 
though  the  amount  indorsed  on  the  writ  exceeds  £50  and  there 
is  no  set-off,  if  the  real  amount  in  issue  does  not  exceed  £50 
the  Court  lias  jurisdiction  to  remit  the  action.  Clancy  r. 
Ryan C.  P.  D.  XVII.  UO 

6. S.  6 — Appeal  from  decision  of  Judge  in  Chamber — 

Refusal  to  remit — Jurisdiction  to  review  order — C.  L.  P.  Act, 
1853,  s.  7.]  WTiere  a  Judge,  sitting  in  Consolidated  Chamber, 
had  refused  a  motion  to  remit  an  action  to  an  inferior  Court, 
imder  the  0.  L.  P.  A.  Act,  1870,  s.  5,  and  no  special  reason  waa 
shown  for  reviewing  that  decision,  the  Court  refused  on  appeal 
to  order  that  the  action  be  remitted.  Quccre,  whether  an  api)eal 
to  the  Court  lies  from  an  order  made  by  a  Judge  in  Consoli- 
dated Chamber,  under  the  0.  L.  P.  A  Act,  1870,  s.  5?  Per 
Fitzgerald,  J. :  Where  a  Judge  refuses  to  remit  an  action, 
there  should  not  be  an  appeal  from  his  decision,  but,  if  the 
order  is  to  remit,  and  the  plaintiff  can  show  special  dicum- 
stances  in  favour  of  not  remitting  the  action,  the  Court  may  re- 
view the  order.    Cosqrave  v.  Woods        -  d.  B.  X.  12 

6. S.  6 — Balance  of  convenience — Visible  means.]    The 

Court  remitted  an  action  for  goods  sold,  on  the  grounds  of  the 
balance  of  oonvenience  and  want  of  visible  means.  Hickey  r. 
Hall C.  P.  VII.  M.  696 

7. S.  6 — Bills  of  Exchange  Act — Personal  represeniatirs 

of  acceptor — Leave  to  defend.]  In  an  action  under  the  Bills 
of  Exchange  Act  (25  &  26  Vic«,  c  23),  against  the  executrix 
of  the  acceptor,  no  application  liad  been  made  under  that  Act 
for  leave  to  defend.  The  Court  refused  to  remit  the  case  to 
the  Civil  Bill  Court  under  the  Real  Actions  Abolition  Act 
(33  &  34  Vic,  c.  109).    Kinsella  r.  Murphy      -      Cl.B.V.61 

8. S.  6 — Case  M  to  be  tried  in  Superior  Court.l     An 

action  on  a  bill  of  exchange,  in  which  the  defendant  ap- 
peared as  acceptor,  but  he  stated  that  hi»  name  had  been 
signed  by  his  wife  without  his  sanction,  was  not  remitted  to 
the  Civil  Bill  Court.    Lemon  r.  Chaine 

[C.  ^.  VII.   M,  887 
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9. S.  b— Charge  of  forgery. "l     The  Court  refused  to 

remit  an  action,  part  of  the  claim  in  which  was  on  a  bill  of 
exchange,  which  the  defendant  alleged  was  forged.  Hackett 
r.  McNeill         ...-CO.  VIII.  3/.  89 

10. S.    6— Civil    bill    decree    against    Defendant    not 

leviable  unless  upon  removal  by  certiorari— C.  L.  P.  A.  AeU 
1870,  *.  5—27  &  28  Tie,,  c.  99,  s,  9.]  It  is  not  enough  m 
opposition  to  a  motion  to  remit  an  action,  to  show  that  the 
Hole  effects  of  the  defendant  capable  of  being  realised,  under 
an  execution,  consist  of  a  farm,  which  could  only  be  made 
available  in  case  of  a  decree  being  obtained  for  a  sum  over 
£20,  and  removal  into  a  Sui^erior  Court  by  certiorari  under 

27  &  28  Vio.,  o.  99,  s.  9.     Lunnt  r.  M'Caffrby 

[C.  P.  XI.  103 

11. S.  6— Claim  for  more  than  £50—Iledueiion  by  pay- 
ment,] Where  a  claim  on  a  WTit  is  indorsed  specially  for  more 
than  £50,  and  is  reduced  below  that  sum,  by  a  payment  after 
issue  of  the  writ,  but  before  service,  the  Court  has  no  juris- 
diction to  remit  the  action  under  section  5.  Donohob  r. 
DONOHOB B.D.XIX.31 

12. S.  6— Consent— Jurisdiction— Amendment  of  order.} 

An  action  against  an  executor  by  the  indorsee  of  a  promissory 
iiote,  indorsed  after  maturity,  was  remitted  on  consent  to 
a  county  other  than  that  where  the  defendant  resided ;  the 
order  ims  permitted  to  be  amended,  by  remitting  to  the 
latter  county.    Cave  r.  Gaskix  -  -  C.  P.  VI.  ^.k, 

13. S.  6— Consent  to  remit  to  division  of  county  other 

than  where  Defendant  resided— Amendment  of  order— Costs."] 
Where  the  plaintiff  had  consented  to  the  remitting  of  an 
action  to  the  Civil  Bill  Court  for  a  division  of  the  county 
other  than  where  the  defendant  resided,  a  motion  to  have  the 
order  amended  by  inserting  the  division  in  which  the  defen- 
dant resided  instead  thereof,  was  granted,  costs  to  be  fiosts 
in  the  cause.    Bbopht  v.  Casey        C.  P.  D.  XIII.  M.  123 

14. S.  6— Contract— AMdavit.l     A  notice  of  motion  to 

remit  an  action  of  contract,  grounded  on  the  defendant's  affi- 
davit—'* a  copy  of  which  wiU  be  furnished  to-morrow  —was 
served  on  the  kat  day  for  doing  sa  The  affidavit  was  sworn 
the  same  day,  but  filed  and  served  the  next  day:— HcW, 
sufficient,  but  it  would  have  been  otherwise  in  motions  under 
sec.  6.    AiXBTN  V.  Moon  -  -    C.  P.  VII.  M.  66 

15. 8.  li— Contract— Plaintiff  resident  in  Scotland— Part 

of  daim  admitted^Lodgment  in  Court.]  An  action  for  goods 
sold  wafl  brought  by  a  pkintiff,  resident  in  Glasgow,  against 
a  defendant  resident  in  Londonderry,  the  venue  being  laid  in 
Dublin.  The  defendant,  who  admitted  part  of  the  plamtiff's 
claim  moved  to  have  the  action  remitted  to  the  Recorder  of 
Londonderry  :—HcW,  that  the  motion  should  be  granted,  in 
the  event  of  the  defendant  lodging  in  Court  the  amount  ad- 
mitted to  be  due;  otherwise,  the  motion  to  be  refused.  Guille 
r.  M*Caul         -         -         -         -  €1.  B.  XI.  62  note 

le. S.    b—Cantract— Plaintiff    resident    in    England.] 

Where  an  action  of  contract,  against  a  defendant  resident  in 
the  County  of  Tyrone,  was  brought,  laying  the  venue  in 
Dublin,  by  a  phuntiff  who  resided  in  Surrey,  in  England,  the 
Court  refused  to  remit  the  action  to  Omagh  Quarter  Sessions, 
ahnough  the  defendant  was  willing  to  consent  that  the 
Chairman  should  be  at  liberty  to  allow  additional  expenses  for 
witnesses  coming  from  England.  Hall  v.  Miller  (V.  28),  dis- 
cussed.    Db  Chastelainb  v.  Buchanan     -     Q.  B.  XI.  61 

17. 8.  6— Counter-claim  by  Defendant.]    On  a  motion  to 

remit  an  action,  where  the  defendant  set  up  a  counter-claim, 
the  Court  made  no  rule,    Buttebwobth  v.  Healt 

[B.  D.  XV.  M.  23 

18. 8, 6 — Counter-claims-Final  Judgment—^  &  34  Vie., 

e.  109,  «.  5.]  The  Court  will  not  remit  a  case  to  the  County 
Court,  under  33  &  34  Vic,  a  109,'  s.  5,  where  the  facts  stated 
by  the  defendant,  in  his  affidavit,  amount  to  a  counter-claim, 
and  do  not  constitute  a  defence  to  the  action.  Duncan  r. 
nicoiNS      ....  Q.  B.  D.  XXVII.  63 
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19. 8.   6 — County   not  specified  in   notice  of  motion.] 

Where  the  notice  of  motion  sought  to  have  the  action  re- 
mitted "to  the  County  Court  Judge,  at  the  next  ensuing 
Civil  Bill  Sessions  to  be  held  at  Belfast,  for  the  Division  of 
Belfast,  in  said  county"  but  did  not  specify  what  county:  — 
Heldy  that  the  motion  should  be  refused.  (By  Sullivan,  M.  R.) 
Ferguson  r.  Burbows         -         -         Vac.  J.  XVI.  93 

20. 8.  b— Delay  in  motion.]  A  motion  was  made  to  re- 
mit an  action  to  the  Civil  Bill  Court,  the  summons  and  plaint 
of  which  waa  served  on  the  29th  July,  1871,  the  notice  of 
motion  was  not  served  till  20th  October: — Heldy  that  the 
application  was  not  made  in  time,  a«  the  eight  days  in  such 
a  case  run  into  the  long  vacation.  Glanagheb  v.  Cunning- 
ham,   Cornwall  v.   Barry  -  Q.   B.    V.  197 

21. 8.  b— Entry  of  appearance — Omission  to  state  that 

the  appearance  was  without  prejudice  to  Defendants  right  to 
nwve  to  remit.]  Where,  through  inadvertanoe,  the  appearance 
entered  omitted  to  state  that  the  same  was  w^ithout  prejudice 
to  the  defendant's  right  to  move  to  remit : — Held,  that  the 
appearance  should  be  amended,  and  the  case  remitted.  (By 
Warren,  J.)    Smyth  v.  Hutcheson      -    Vac.  J.  XXV.  64 

22. 8.  6 — Entry  of  appearance    without  prejudice  to 

motion — Waiver  of  right  to  have  ctetion  remitted.]  A  defendant 
entered  an  appearance  on  the  face  of  which  he  notified  that 
the  same  was  "entered  without  prejudice  to  the  motion, 
notice  of  which  is  served  herewith.'*  The  appearance  ex- 
pressly required  a  statement  of  claim,  and  the  notice  to  remit 
was  served  on  the  same  day: — Held,  that  the  defendant  had 
not  by  his  appearance  w^aived  his  right  to  have  the  case  remitted. 
M'MoRROW  f.  MoNSON         -  -         -         C.  A.  XV.  16 

23. 8.  6 — Joinder  of  Equitable  and  Common  Law  causes 

1  action— County  Courts  Act,  1877,  s.  36.]  The  Court  refused  to 
remit  to  the  Civil  Bill  Court  an  action  in  which  equitable  and 
common  law  causes  of  action  were  joined,  but  gave  the  plain- 
tiff his  choice  to  strike  out  either  cause  of  action.  On  ihe 
common  law  cause  of  action  having  been  struck  out,  the  action 
was  remitted  to  the  equity  side  of  the  Civil  Bill  Court  Cox 
V.  Dalton      -  -  -  -      B.  D.  XVIII.  Af.  38 

24. 8.   6— Jurisdiction  —  Costs  —  English  Plaintiff's.] 

Motion  to  remit  an  action  of  contract  to  the  Beoorder's  Court 
granted,  the  defendant  undertaking  that  the  Recorder  should 
be  at  liberty  to  allow  additional  expenses  of  witnesses  coming 
from  England.    Barrett  v.  Fowler       -        C.  C.  VI.  24 

26. 8.  6-  No  goods  of  Defendant  to  seUisfy  civil  bill 

decree- Costs  of  certiorari.]  The  fact  that  the  defendant  has 
no  goods  so  seizable  under  a  civil  bill  decree  is  one  reason  for 
refusing  to  remit,  but  is  not  in  itself  decisive.  Where  such  an 
allegation  is  made  in  the  plaintiff's  afl&davit,  he  will  be  entitKl 
to  the  costs  of  a  certiorari  to  remove  the  decree  into  the 
Superior  Court.    Burns  v.  Monaghan    -    E.  XI.  ^.  298 

26. 8.  6 — Xo  means  of  recovering  decree.]    Tlie  Court 

refused  to  remit  an  action  where  it  appeared  that  there  would 
be  no  means  of  recovering  under  a  decree  against  the  defen- 
dant.   Flanagan  r.  Watson    -  -    C.  P.  VIII.  M.  64 

27. 8.  6 — Notice  of  motion  framed  under  see.  6.]    Tlie 

Court  remitted  an  action  as  on  a  motion  under  sec.  5  where  'he 
notice  of  motion  was  framed  under  sec.  6.     Macdebmot  r.  Cox 

[C.  C.  VIII.  M,  448 

I        28. 8.  5— Payment  on  foot  of  part  of  demand.]    Where 

a  writ  claimed  £100,  of  which  £35  was  cash,  and  £65  alleged  to 

I  be  dus5  for  wages  as  a  quantum  meruit,  and  the  defendant  offered 
in  Court  to  bring  in  the  £35  (which  he  admitted)  and  costs,  and 
alleged  that  the  balance  was  an  unliquidated  demand,  and  was 
really  under  the  tort  section,  the  Court  refused  to  remit  the 
action.  The  i)ayment  spoken  of  in  section  5  must  be  made 
before  action  brought,  and  such  cases  must  be  dealt  with,  having 
regard  to  the  claim  at  the  commencement  of  the  action. 
DuNLOP  r»  Hanna  -         -         B.  D. 
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29. B,  6—PlairUi/F   resident  in  England.}      The  fact 

that  the  plaintiff  ia  resident  in  England  will  not  prerent  the 
action  being  remitted.    James  r.  Wilson 

[Q.  B.  D.  XV.  M.  140 

80. 8.  b—PlaintitF  rciident   in  London,}     The  Court 

refused  to  remit  an  action  to  the  Civil  Bill  Court,  where  the 
plaintiff  and  his  witnesses  (except  one)  resided  in  London. 
Clarke  v.  Felling        -  -  -    Q.  B.  VIIZ.  M.  64 

31. 8.  b— Plaintiff  resident    in  England.}      Where  a 

plaintiff  residing  in  England  is  admittedly  solvent,  the  Court 
will  not,  as  a  general  rule,  remit  the  action,  under  sec.  5  of 
the  0.  L.  P.  A.  Act,  1870,  where  the  result  might  operate 
injuriously  to  the  plaintiff,  in  restricting  the  sums  allowable 
for  witnesses'  expenses,  or  in  procuring  the  attendance  of 
witnesses  by  subpoena.    Turneb  v.  Nolan 

[Q.  B.  D.  XXII.  46 

38. 8.  6 — Plaintiff    resident   in  England.}    A  motion 

was  refused,  under  special  circumstances,  to  remit  to  the  Civil 
Bill  Court  an  action  brought  by  a  plaintiff  resident  in  England. 
Foley  v.  Cavanagh    -  -  -       Q.  B.  D.  XIV.  77 

33. 8.  6 — Plaintiff  resident  in  London — Defendant  resi- 
dent in  Donegal,}  Where  the  plaintiff  resides  in  England,  the 
the  Court  will  not  send  an  action  to  the  Civil  Bill  Court 
Hall  r.  Miller  -  -  -  -       C.  C.  V.  28 

34. S.  6— Plaintiff  resident  in  England  having  travel- 
ling agent  in  Ireland.}  An  action  will  be  remitted  where  the 
plaintiff,  though  resident  in  England,  has  substantially  acted 
through  an  agent  within  the  jurisdiction.  Linlat,  Linacbs  and 
Bingham  v.  Tipping        -         -        Q.  B.  D.  XXVII.  18 

86. 8.  b—Question  of  law.}    The   Court  remitted  an 

action  although  it  involved  a  question  as  to  the  existence  of  a 
partnership.    Keating  v.  Moore  O.  O.  VII.  M.  608 

86. 8.  5— Question  of  law.}    The  Court   remitted  an 

action  for  goods  sold  and  delivered,  although  a  question  of  law 
was  raised  as  to  whether  the  taking  by  a  creditor  of  a  pro^iis- 
torj  note  for  a  debt  from  an  arranging  trader  bars  an  action 
for  the  whole  amount.    Lewis  r.  Carson 

[Q.  B.  VII.  M.  696 

37. 8.  bSmallness  of  amount  claimed.}    The  conduct 

of  a  solicitor  in  bringing  an  action  in  the  Superior  Court  for 
£7  was  commented  on,  and  the  action  was  remitted.  Gray 
V.  Lee O.  O.  X.  Jf.  6S6 

38. 8.  6 — Striking  out  counts  in  detinue  as  sham  and  in 

fraud  of  the  Act.}  When  it  manifestly  appears  that  a  count 
in  detinue,  claiming  a  return  of  the  chattels,  is  a  mere  sham, 
and  has  been  inserted  in  a  sunmions  and  plaint  for  the  purpose 
of  ousting  the  jurisdiction  of  the  Court  to  remit  the  action  to 
the  Civil  Bill  Court,  there  being  no  bond  Me  foundation  for 
the  alleged  claim,  the  Court  will  strike  out  the  oount  and 
remit  the  action,  unless  it  appears  that  the  remaining  causes  of 
action  are  fit  to  be  prosecuted  in  the  Superior  Court.  Ludlow 
V.  Eeadley  (VII.  136),  discussed.    Eeooh  v.  Alletnb 

[B.  VIII.  73 

39. 8.  6 — Tim£  fot^  service  of  notice  of  motion — Order  to 

substitute  service  of  writ,}  When  a  conditional  order  to  sub- 
stitute service  of  a  writ  of  summons  is  obtained  and  served,  the 
time  for  serving  a  notice  of  motion  to  remit  the  action  run« 
from  the  day  on  which  the  oonoitional  order  to  substitute  is 
made  absolute,  not  from  the  day  of  service.  M'Elvogue  v. 
Scullion      -  -         -         -       C.  P.  D.  XVIII.  loi 

40. 8.  6 — Time  for  lodging  documents  in  Civil  Bill 

Court — Power  of  Superior  Court  to  vary  or  discharge  its 
former  order  after  lapse  of  Sessions  limited  in  original  order 
— County  Courts  Act,  1877,  s.  5L]  An  order  to  remit  an  action 
to  the  County  Court,  for  trial  at  the  October  Sessions,  mis- 
carried, through  the  plaintiff's  neglect  to  lodge  the  original 
order,  the  case  being  nilled  by  the  County  Court  Judge 
accordingly: — Held,  that  the  action  remained  in  the  Superior 
Court,    and   (Fitzgerald>    B.,   diss.)   that  the  original  order 


BBMITTIHQ  ACTION  TO  CIVIIi  BILI.  C01IBT-««. 

should  be  discharged,  the  plaintiff  undertaking,  in  the  event 
of  his  succeeding  in  the  action  in  the  Superior  Court»  to  msk 
only  such  costs  as  he  would  have  been  entitled  to  had  the  case 
been  determined  in  the  County  Court ;  and,  in  the  other  event, 
to  abide  such  rule  as  to  costb  as  the  Court  might  thereafter 
make.  Per  Palles,  C.B.  (Fitzgerald  and  Dowse,  B.B., 
diss.)  The  Court  had  jurisdiction,  and  ought  to  have  exer- 
cised it,  to  vary  its  former  order  by  substituting  another 
Sessions  for  that  originally  limited  for  the  trial  of  the  action 
in  the  County  Court.  Whelply  v.  Buhl  (3  Q.  R  D.  80,  253), 
approved  and  applied.  Oreene  v.  Byrne  (I.  R.  9,  C.  L.  208), 
commented  on.    O'Sullivak  r.  Kearney    -    E.  D.  XIII.  83 

41« 8.  6  —  Venue  where  parties  resided  —  Mistake   in 

notice  of  motion.}  A  notice  of  motion  served  to  remit  an 
action  to  Limerick,  where  the  parties  resided  in  Cork,  was 
refused  with  costs.    Malonet  r.  Duane  B.  X.  3i,  73 

48. 8.  6— Witness  resident  in  England.}     Where  the 

evidence  of  a  witness,  resident  in  England,  was  material  to  the 
phiintiff,  and  his  attendance  could  not  be  assured  in  the 
County  Court,  a  motion  to  remit  was  refused.  Foster  r. 
M'Donnbll  .  -  .       0.  P.  D.   XV.  48 

43. 8.  6~Writ  specially  indorsed — County  Courts  Act, 

1877,  s.  5-0.  ///.,  r.  6  {IB&iy-Estoppel.}  Where  a  writ  of 
summons  purports  to  be  specially  indorsed  the  plaintiff  ia 
stopped  from  denying  that  his  claim  is  for  a  liquidated 
demand.  Byrne  v.  Melia  (XXVI.,  119)  followed.  Arch- 
dale   V.    Morrison    -  -  -    E.  D.   XXVII.   135 

44.^^88.  6,  6 — Action  for  work  and  labour,  and  wrongful 
dismissal— County  Courts  Act,  1877,  s.  51— C.  L.  P.  A.  Act, 
1870,  ss.  5.  6.]  Where  a  simmions  and  plaint  contains  m 
count  in  contract  for  a  liquidated  demand,  and  another  oount 
for  unliquidated  damages  in  respect  of  a  breach  tif  lontract 
or  a  wrong  or  injury  not  disconnected  with  contract,  there  ia 
no  power  to  remit  either  under  the  C.  L.  P.  A.  Act,  187C, 
section  5  or  under  section  6,  as  amended  by  the  5l8t  section  of  the 
County  Courts  Act,  1877.    McDonnell  v.  Eatanagh 

[B.  XI.  144 

46. 88. 6|  B-'Aetion  for  tort  and  on  contract — Striking  out 

count— Detinue  not  claiming  return  of  goods.}  Upon  a  motion 
in  an  action  of  tort  and  contract  that  the  counts  in  oontraot 
be  struck  out,  and  the  action  remitted  to  the  Civil  Bill  Courts 
it;  appearing  that  those  counts  were  not  sham  and  frivokms: 
—Held,  that  the  counts  in  contract  should  not  be  struck  out, 
and  that  the  action  remaining  of  tort  and  contract  could  not 
be  remitted  under  the  Common  Law  Procedure  Amendment 
Act,  1870.  Coneessum,  that  where  an  action  of  detinue  does 
not  claim  a  return  of  the  chattels,  it  may  be  remitted  to  the 
Civil  Bill  Court.    Hartb  v.  Pantbr  C.   O.  VTI.  187 

46. 88.  6,  B— Action  for  tort  and  on  contract — Striking 

out  count.}  In  an  action  for  false  imprisonment  and  wrongful 
dismissal,  an  application  was  made  on  the  part  of  the  de- 
fendant, under  sec.  87  of  the  C.  L.  P.  Act  (1853),  to  set 
aside  the  count  for  wrongful  dismissal  as  sham  and  frivolous, 
and  to  remit  the  case,  under  the  5th  seo.  of  the  33rd  and 
34th  Vic,  o.  109,  to  the  Civil  Bill  Comti— Held,  that  the 
motion  should  be  refused  with  costs,  the  defendant  not 
having  satisfied  the  Court  that  the  plaintiff  had  not  a  fit 
cause  of  action  to  be  tried  in  a  Superior  Court  Norton 
V.  Lawrence  -  -  -  -  O.  B.   V.    84 

47. 88. 6,  B— Computation   of   time  to  move — Sunday — 

C.  L.  P.  Act,  1853,  ».  232-33  &  3i  Vic,  e.  109,  ss.  5,  6— 
Judicaiure  Act,  s.  60 — O.  LVII.,  r.  2.]  Sundays  are  not 
included  in  the  time  allowed  for  moving  to  remit  actiona 
to  the  Inferior  Courts  under  the  C.  L.  P.  A.  Act,  1870. 
Middleton  v.   Eoak         -  •         C.  P.  D.  XII.  170 

48. 88.  6,6  —  Contract— Unliquidated  damages*}    An 

action  of  contract  (breach  of  promise  of  marriage)  for  un- 
liquidated damages  will  not  be  remitted  to  the  Civil  Bill 
Court  when  the  amount  claimed  exceeds  £40.  CMbara  r. 
Cummins  .  *  -         .         p. '9r%iV3K|  [MO 
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49. Ss.  5,  S—Contract  and  tort—Striking  out  part  of 

eZatm.1  Where  a  plaintiff,  in  his  statement  of  claim,  claims 
damages  both  in  contract  and  tort,  the  Court  has  still  no 
power  to  remit  the  action  to  an  Inferior  Court,  under  the 
C.  L,  P.  A.  Act,  1870,  even  though  the  total  damages  claimed 
are  lees  than  £50.    Gwbns  v.  Gorbal       B.  D.   XVII.  dl 

60. Ss.  6,  6 — Contract  and  tort — Notice  of  motion,"]    In 

order  to  remit  to  the  County  Court  an  action  claiming  both 
in  contract  and  tort,  it  is  necessary  that  the  notice  of  motion 
to  remit  should  olaim,  in  the  alternative,  security  for  costs. 
Ryan  r.  Dawbon  -  -  -  -       B.  D.  XVII.  16 

61. Ss.   6,  S— Counts  in  contract  and  in  tort.l      The 

Pourt  has  no  jurisdiction  to  remit  an  action  which  contains 
counts  in  contract  and  in  tort.    Fitzpatbiok  v,  Wilson 

[B.  XI.  146  note 

52. Ss.  6,  6  —  County  Courts  Act,  1877,   «.  5.]      A 

plaintiff  who  purports  to  spedaUy  indorse  a  writ  is  estopjied 
from  denying  that  his  daim  is  for  a  liquidated  demand. 
Btbnk,  Malont  and  Co.  v.  Mblia     Q.  B.  D.  XXVI.  119 

63. Ss.  6,   d — Tort — Notice   of  motion  —  Omission    of 

aJtemative  as  to  Plaintiffs  giving  security  under  ».  6.1  A 
motion  to  remit  an  action  of  tort  to  the  Civil  Bill  Court  was 
refused  where  the  notice  was  framed  under  section  5,  instead 
of  section  6,  of  the  C.  L.  P.  A.  Act,  1870.  Neill  v.  Belfast 
Steam  Packet  Co.         -  -  -       Q.  B.  D.  XV.  51 

64.  —  S.  6  —  Action  against  magistrate  for  illegal  im- 
prisonment— Amount  of  damages  recover  able. ]  The  Court 
refused  to  remit  an  action  for  damages  against  a  resident 
magistrate  who  had  illegally  sentenced  the  plaintiff  to  imprison- 
ment on  Sunday  in  a  police  barrack.  Per  Dowse,  B. :  £100 
damages  would  not  be  set  aside  as  excessive  in  such  a  case. 
Eoan  r.  Traill    -  -  -  -    B.  D.  XV.  M.  234 

55. S.  6  —  Action  against  witness  far  non-attendance 

pursuant  to  subpoena.']  Motion  under  the  Common  Law  Pro- 
cedure Amendment  Act,  1870,  to  remit  to  the  Civil  Bill  Court 
an  action  against  a  witness  for  non-attendance  pursuant  to  a 
subpoena,  refused  with  costs,  it  appearing  that  the  cause  of 
action  was  a  fit  one  to  be  tried  in  a  Sui)erior  Court.  Quaere, 
whethei  an  action  in  a  case  against  a  witness  for  non-attendance 
pursuant  to  a  subpcena  can  be  remitted  to  sessions  under  33  &  34 
Vic,  o.  109,  8.  6  ?   Ryan  v.  Cleart.    Ryan  v.  Nolan 

[C.  C.  V.  178 

56. S.  ^—Action  against  sheriff— Civil  Bill  Act,  1851— 

Landlord  and  Tenant  Act,  1860,  *.  65 — Arrears  of  Bent  Act, 
1882.]  The  defendant,  sheriff  of  the  Ca  Roscommon,  was  sued 
in  trespass  for  executing  a  civil  bill  decree  in  ejectment  for  non- 
payment of  rent.  The  decree  had  been  made  in  June,  1882,  for 
non-payment  of  six  years'  rent  up  to  May  1st,  1882  ;  and  after 
the  date  of  the  decree  a  joint  application  was  made  by  landlord 
and  tenant  under  the  Arrears  of  Rent  Act,  1882,  and  before  the 
execution  of  the  decree  on  June  9th  1883,  an  order  had  been 
made  on  May  29th,  1833,  imder  that  Act,  cancelling  all  arrears 
of  rent  except  the  half-year  due  at  May  1st,  1882.  Defendant 
applied  to  have  the  case  remitted  for  trial  at  the  County  Court, 
under  the  C.  L.  P.  A.  Act,  1870,  the  plaintiff  having  no  visible 
means,  and  an  order  was  made  remitting  the  action  accordingly. 
The  plaintiff  having  appealed  -.—Held,  that  the  action  should  be 
remitted ;  that  the  civil  bill  decree  in  ejectment  could  be  pro- 
perly executed  so  long  as  any  sum  of  rent  and  costs  was  due ; 
and  that  the  fact  that  the  sheriff's  warrant  to  the  bailiff  stated 
that  six  years'  rent  was  due,  was  immaterial.  The  sheriff's 
warrant  referred  to  in  sec.  65  of  the  L.  &  T.  Act,  1860,  is  not  the 
warrant  by  the  sheriff  provided  by  27  &  28  Vic,  c  99,  but  the  old 
warrant  to  the  sheriff  now  embodied  in  the  decree — formerly  a 
distinc:t  document.    Gaffrey  r.  Bailey    -    C.  A.  XVII.  88 

*'''• S,   ^—Action  beneath  the  dignity  of  the  Superior 

Court— Costs.]  The  Court  has  no  discretion  over  the  costs  of 
an  action  incurred  in  the  Superior  Court  before  an  order  for 
remittal  to  the  County  Court ;  they  must  be  costs  in  the  cause. 
An  action  for  £2  15s.  for  board  and  lodging  is  beneath  the 
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dignity  of  the  Superior  Court ;  and,  Semhle,  the  Court  would, 
on  application  of  the  defendant,  order  the  writ  to  be  taken  off 
the  file.     Mulligan  v.  Gbiues  ;  M'Gonigle  v.  Gbimss 

[B.  D.  XV.  7 

68. S.  6 — Action  by  dismissed  servant  for  not  sustaining 

a  written  character.]  An  action  by  a  dismissed  servant 
against  a  late  master  for  not  sustaining  a  written  character 
was  remitted.      Thohpson  v.  McDonnell 

[Q.  B.  D.  XII.  M.  S95 

69* S.  &— Action  for   maliciously  procuring  an  order 

of  committal  under  Debtors  Act,  1872,  s.  7,  and  opposing 
discharge  from  custody.]  The  plaintiff  in  an  action  having 
procured  and  carried  into  effect  an  order  to  commit  the 
defendant  to  prison,  pnder  Debtors  Act,  1872,  &  7,  on  the 
ground  that  he  was  about  to  quit  Ireland,  and  that  his  absence 
would  prejudice  the  plaintiff  in  the  prosecution  of  the  action, 
subsequently  entered  final  judgment  therein.  The  defendant 
thereupon  obtained  a  conditional  order  for  his  discharge  from 
custody,  in  opposition  to  which  the  plaintiff  filed  an  affidavit, 
the  effect  of  which  was  to  delay  the  defendant's  release  for 
some  days,  but  the  making  absolute  of  the  conditional  order 
was  not  further  resisted.  An  action  having  been  brought  to 
recover  damages  for  obtaining  the  order  of  committal 
maliciously  and  without  probable  cause,  and  for  the  continu- 
ance of  the  imprisonment  after  final  judgment: — Held, 
without  deciding  whether  such  an  action  weU  lay,  that  it  was 
not  one  that  ought  to  be  remitted  to  an  Inferior  Court. 
Stewart  v.  Ulster  Banking  Company 

[B.  D.  XVII.  14 

60.— —S.  6— Action  for  negligence— Admission  of  liability.] 
An  action  against  a  Corporation  for  injury  to  the  plaintiff 
caused  by  the  negligence  of  their  servant,  in  leaving  a  heap 
of  stones  in  a  public  highway,  was  remitted  to  the  Civil  Bill 
Court  by  a  Judge's  order:— Held,  on  appeal,  that  the  action 
should  be  remitted  to  the  Inferior  Court,  the  defendants  ad- 
mitting that  it  was  their  duty  to  keep  the  road  in  repair,  clear 
of  obstruction  and  proi)erly  lighted.  Casey  v.  Corporation 
OP  Dublin  -  -  .  €1.  B.  V.  95 

61« S.  S— Admission  of  title  of  Plaintiff.]    The  Court 

directed  an  action  for  damages  for  breaking  and  entering  a 
yard  of  the  plaintiff,  to  be  remitted  for  want  of  visible  means 
of  the  plaintiff,  the  defendant  undertaking  to  admit  the  plain- 
tiff's title  to  the  yard.    Taylor  v.  Dunlop 

[C.  P.  VII.  M.  329 

68. S.  e^Affldavit—Wanl  of  visible  means.]  An  affi- 
davit, following  the  words  of  the  statute  "  that  the  plaintiff 
has  no  visible  means  of  paying  the  costs  of  the  defendant 
should  a  verdict  not  be  found  for  the  plaintiff''  is  sufficient 
to  throw  upon  the  plaintiff  the  onus  of  showing  that  he  has 
visible  means;  and  an  affidavit  by  the  plaintiff  is  wanting 
in  sufficient  particuhirity  to  satisfy  that  onus,  which  merely 
states  that  his  business  was  that  of  a  general  insurance 
agent,  and  that  he  was  possessed  of  sufficient  means,  besides 
the  emoluments  derived  by  him  through  the  agencies  for 
English  companies  which  he  represented  in  Ireland.  Ryan  t% 
Brouohall  •  .         B.  D.  XIV.  119 

63. S.  S— Affidavit  by  attorney.]    On  a  motion  to  remit 

case  to  Chairman  of  Quarter  Sessions,  the  affidavit  of  the 
defendant  could  not  be  obtained  in  time,  and  Morris,  J.,  per- 
mitted the  affidavit  of  the  attorney  to  be  used  instead 
Cloran  v.  Beilly         -  -  -  -       C.  C.  V.  43 

64.^— S.  6 — Affidavit  of  Defendant  and  his  solicitor — 
Defendants  residence — Amendment  of  notice  of  motion — Tort.] 
A  notice  of  motion  to  remit,  which  by  mistake  applies  to 
have  an  action  remitted  to  the  Civil  Bill  division  of  the  country 
in  which  the  defendant  does  not  reside,  may  be  amended. 
The  affidavit  of  the  defendant,  in  order  to  confer  jurisdiction 
to  remit,  need  not  state  the  Civil  Bill  division  of  the  defen- 
dant's residence;  it  will  be  sufficient  for  the  Court  if  that 
be  shown  satisfactorily  by  any  means,  such  as  by  affidavit  of  ^ 
any  person  who  knows  the  district.  (By  Andrews,  J.)  \r> 
M'Keefry  v.  Mullan         -         -         Vac.  J.  XXIV.  S*^^ 
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continued, 

66. 8.  e — Affidavit — Ground »  of  defence — Hesidenee  of 

defendant.}  It  is  sufficient  that  the  affidavit  to  ground  a 
motion  to  remit  should  state  that  the  plaintiflF  has  no  risible 
means,  without  disclosing  any  ground  of  defence,  but  it  is 
essential  that  the  Civil  Bill  jurisdiction,  within  which  the 
defendant  resides,  should  be  disclosed.     BrcKLET  r.  Buckley 

[E.  D.  XII.  M.  49 

66. 8.  6 — Amendment  of  order.]    On  consent  an  order 

remitting  an  action  was  amended  by  inserting  Hilary  Sessions 
for  Micliaelmas  Sessions.    Cassidy  r.  Cinnamond 

[B.  D.  XV.   3 

67. 8.  6 — Amendment — Kotice  of  mo1ion.'\      The  Court 

has  power  to  amend  the  residence  of  the  defendant  given  in 
the  notice  of  motion  to  remit.  (By  Warren,  J.)  Cobain  r. 
Moore Vac.  J.  XXIV.  97 

68. 8.  6 — Amendment — Mixtake—Xotiee  of  motion,]    On 

an  application  on  belialf  of  the  defendant  to  remit  an  action 
under  sec.  6  of  the  C.  L.  P.  A.  Act,  1870,  the  defendant's 
residence  was,  by  mistake,  omitted  in  the  notice  of  motion,  but 
it  was  set  out  in  the  affidavit  of  the  defendant,  on  which  the 
motion  was  grounded.  On  an  objection  raised  on  behalf  of 
the  plaintiff  that  the  Court  had  no  jiu*isdiction  to  make  an 
order  under  the  Act: — Held,  that  the  objection  raised  did 
not  go  to  jurisdiction  but  to  practice,  and  the  Coiui;  made  the 
order,  being  satisfied  on  the  merits  that  the  case  was  one  that 
should  be  remitted.  Nagle  v.  Sullivan  (XIV.  43 ;  6  L.  R.  Ir. 
149)  foUoTed.  Ferguson  v.  Burrotrs  (XVI.  95)  dissented 
from.    Sayebs  r.   QriNN       -  -      B.  B.   XXIII.  79 

69.— —  8.  6 — Amount  of  damages — Action  of  tort — Practice 
—County  OMcers  and  Courts  Act,  1877,  ss.  50,  52.]  Notwith- 
standing that  section  52  of  the  County  Officers  and  Courts  Act, 
1877,  provides  that  in  actions  of  tort  remitted  under  sea  6  of  the 
C.  L.  P.  A-  Act,  1870,  the  Civil  Bill  Court  shall  have  the 
same  jurisdiction  as  to  the  amount  of  damages  to  be  awarded 
as  might  have  been  exercised  by  the  Superior  Court,  tlie  amount 
uf  damages  that  ought  to  be  awarded  is  still  to  be  considered 
in  determining  whether  the  cause  of  action  is  fit  to  be  prose- 
cuted in  the  Superior  Court,  and  unless  the  Court  is  satisfied 
that  the  plaintiff  ought  not  to  recover  more  than  £50,  the  action 
should  not  be  remitted.    Richardson  r.  Skellt 

[E.  XI.  145 

70. 8.  6 — Appeal— Interference  mth  discretion  of  Court 

of  first  instance.]  Where  the  Court  of  Appeal  finds  that  the 
damages  are  not  reasonably  likely  to  exceed  £50,  and  there  is 
no  question  of  difficulty  in  the  case,  and  the  circumstances  of 
the  parties  are  such  that  the  case  should  be  disposed  of  in  the 
County  Court,  the  discretion  of  the  Court  remitting  the  action 
below  will  not  be  interfered  with  in  the  absence  of  special 
circumstances.    Neenan  v.   O'Keefe  C.  A.  XXIV.  81 

71. 8.  6 — Appearance  entered  after  service  of  notice  of 

motion.]  After  service  of  a  notice  of  motion  to  remit  an  action 
to  the  Civil  Bill  Court,  the  defendant  entered  an  appearance 
requiring  a  statement  of  ci&im:— Held ,  that  the  appearance 
was  a  submission  to  the  jurisdiction  of  the  Superior  Coiui, 
and  that  the  action  could  not  be  remitted.    O'Bbien  r.  Cox 

[E.  D.  XV.  7 

72. 8.  6 — Application  to  put  Defendant  under  terms  to 

admit  plaintiff *s  title.]  An  action  to  recover  damages  for  tres- 
pass to  land,  and  for  an  assault,  was  remitted  to  the  Civil  Bill 
Court,  but  an  application  to  put  the  defendant  under  terms  lo 
admit  the  plaintiff's  title  to  the  lands  was  refused.  Mont- 
ooKEBT  r.  Montgomery        -  -       Q.  B.  VII,  M.  313 

73. 8.  6 — Assault,   trespass,  detinue,  and  conversion — 

Separate  defence  by  married  woman.]  The  Court  refused  to 
remit  an  action,  brought  by  a  husband  and  wife,  against  a 
husband  and  wife,  for  assault,  trespass,  detinue,  and  con- 
version, and  made  no  rule  on  a  motion  that  the  female  de- 
fendant should  defend  separately,  imder  sec.  11  of  the  Married 
Women's  Property  Act,  1870.    Ctannon  r.  MooKE 

[B.  XI.  Af.  282 
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'''^•■T"®'  ^—Assault,  false  imprisonment,  and  malicious 
prosecution.]  An  action  for  damages  for  aasault,  fal?e  im- 
prisonment,  and  malicious  prosecution,  which  arose  out  of  a 
drunken  squabble,  was  remitted  to  the  Civil  Bill  Court. 
Robinson  v.  Raysat      -  .  -    C.  C.  VII.  Af.  389 

,  '''*• "~  S-  ^^Assault—Want  of  visible  means.]  An  action 
by  one  boy  agamst  another  for  an  assault  was  remitted  on  the 
ground  of  want  of  ^-isible  means.    Kennedy  r.  Marshall 

[C.  C.  VII,  J/.  366 
'^^''  '®:  ^—Msault  and  slander.]  In  an  action  for 
assault  and  sUinder,  the  Court  not  being  satisfied  of  the  ability 
of  the  plaintiff  to  pay  the  costs  of  a  verdict  against  him,  and 
the  question  being  one  of  fact,  the  Court  ordered  the  pUintiff 
to  give  security  for  cost«,  or  that  the  case  f^hoidd  be  sent  to 
the  Civil  Bill  Court.    Cbawford  r.  Dowd       -    Q.  B.  V.  4 

77'"^^'  ^—A^^ault  and  battery—Want  of  visible  means 
—Defendants  afUdavU.]  On  a  motion  to  remit  an  action 
for  damages  for  assault  and  batterv  under  the  C.  L.  P  A 
Art,  1870  (33  &  34  Vic,  o.  109),  s.  6,  the  defendant  in*  his 
affidavit,  deposed  that  the  plaintiff  T^-as  a  "  small  farmer " 
and  **  that  neither  the  plaintiff  nor  I  have  any  means  to  carrx 
on  expensive  litigation  in  the  Superior  Courts ;"  and  the  plain'- 
tiff  deposed  to  his  having  \vo  large  farma  of  land:— ITr/rf 
that  the  defendant's  affidavit  did  not  sufficiently  comply  with 
the  requirements  of  the  statute,  as  to  negativing  the  phdntiff's 
liaving  visible  means  of  paying  the  costs  should  a  verdict  not 
be  found  for  the  pUintiff.      M'Manus  v.  Magtttre 

[C.  P.  D.  XVI.  31 

78 8.  ^—Assault— Want  of  visible  means.]    An  action 

for  assault,  where  the  visible  means  were  a  grocery  and  lodgings, 
was  remitted.    Scott  r.  Comebford  C.  C.  X.  M.  200 

79 8.  S— Assault  and  battery.]    Where  it  appeared  that 

tlie  action  was  for  biting  off  the  plaintiff's  nose,  and  the 
defendant's  affidavit  merely  stated  that  he  had  a  good  defence, 
the  Court  refused  to  remit  the  action.    Atkins  r.  Wilson 

[C.  C.  VII.  M    448 

^^* S.  S— Assault.]    An  action  for  damages  for  a  trivial 

assault  brought  by  a  cook  against  an  hotel-keeper  was  remitted. 
MiNNis  r.   O'Reardon         -         -         C.  P.  VII.  M.  642 

®V"I — ®'  ^—Assault.]  An  action  by  a  nurse  against  a 
medical  student  for  a«8aulting  her,  which  he  said  was  merely 
removing  her  from  the  patient's  room  for  being  drunk,  wa« 
remitted.      O'Beirne  r.  O'Dowd        -         C.  P.  VII.  M.  230 

82.- 8.  e— Assault.]    An  action  by  an  engineer  against 

a  barnster  for  assault  was  remitted.    Ormond  r.  ScrLLr 

[Q.  B.  D.  XXVII.  M.  199 

f  ^' S.  e—Jireach  of  promise  of  marriage.]    The  Court 

refused  to  remit  an  action  of  breach  of  promise  of  marriage, 
where  the  amount  claimed  exceeded  £40.    Cudden  r.  O'Brien 

[C.  C.  VIII.  M.  89 

®*' S«  ^—Breach  of  promise  of  marriage— yTurisdicfion 

—County  Courts  Act,  1877,  s.  51.]  Under  the  provisions  of 
section  6  of  33  &  34  Vic,  c.  109,  as  extended  by  section  51  of 
40  &  41  Vic,  c  56,  an  action  for  unliquidated  damages  for 
breach  of  promise  of  marriage  may  be  remitted  to  the  Civil 
Bill  Court.    Dennis  p.  Conway  -         B.  D.  XIII.  86 

®^ S'  6— BreacA  of  promise  of  marriage.]    The  Court 

considered  an  action  for  breach  of  promise  of  marriage  a  case 
fit  to  be  tried  in  the  Superior  Courts,  and  refused  to  remit  it. 
O  Mara  v.  Cummin         -  .  -    C.  C.  VII.  Jf.  377 

86. 8.  S—Case  fit  to  be  fried  in  the  Superior  Courts.] 

An  action  for  fraudulently  causing  the  plaintiff  to  give  up  pos- 
session of  his  holding,  was  not  remitted  to  the  Civil  BUI  Court 
it  being  a  case  fit  to  be  tried  in  the  Superior  Courts,  C%vt' 
WELL  V.  Cassin    .  .  .  -    C.  C.  VII.  Jl^.  348 

87. 8.  ^—Case  fit  to  be  tried  in  the  Superior  Courts  ] 

An  action  by  an  employee  who  had  been  privately  persecuted 
by  the  defendant  for  a  felony,  and  waa  discharged,  there  being 
no  evidence  against  him,  is  a  case  fit  to  be  tried  in  the 
Superior  Court*?.    Ellis  r.  Maoaw  Q.  B.  VII.  M.  218 
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88. S.  6— Ca«tf  /it  to  be  prosecuted  in  Superior  Court.] 

Appeal— Discretion  of  Court  below.]  The  Ooxirt  of  Appeal 
will  not  reverse  the  decision  of  the  Court  below,  remittins:  an 
action,  where  that  Ck)urt  has  exercised  its  discretion,  except 
in  a  very  strong  case,  even  thougfh  the  members  of  the  Court  of 
Appeal  might  have  exercised  their  discretion  in  a  different  way. 
Where  the  plaintiff  has  no  visible  means,  two  classes  of  action 
ought  to  be  remitted :  (1)  Where  the  action  is  not  a  bond  Me 
action;  (2)  Where  the  action,  though  honest-,  is  of  a  small 
ma^ifnitude  and  free  from  complexity.  There  is  a  third  class  of 
actions  which  ought  not  to  be  remitted  simpUeiter ;  that  is, 
where  the  cause  of  action  is  substantial,  but  it  is  doubtful 
whether  the  damage  will  be  above  or  below  the  limit  of  the 
original  jurisdiction  of  the  County  Court,  and  difficult  and 
complicated  questions  are  involved ;  and  in  such  cases  the  Court 
ought  not  to  remit,  unless  the  defendant  makes  such  admissions 
as  render  the  case  sufficiently  simple  to  be  tried  by  a  Comity 
Court  Judge.    Mabron  v.  Hunter       -       C.  A.  XXIII.  2 

&9, S.  6 — Case  At  to  be  tried  in  the  Superior  Courts — 

Damoffes  for  injury.]  The  Court  refused  to  remit  to  the  Civil 
Bill  Court  an  action  for  damages  for  injury,  where  it  appeared 
that  the  plaintiff  might  obtain  greater  damages  than  £40. 
Healt  v.  Shields        -  -  -        B.  VII.  3f.  657 

90. 8.  6 — Consent  to  remit.]    An  action  cannot  be  remitted 

on  consent  signed  by  the  parties.  (By  Holmes,  J.)  Folan  v. 
Grkbxb Vac.  J.   XXI.  M.  678 

91. 8.  S— Contents  of  affidavit— Ground  of  defence*]    It 

is  only  in  actions  of  slander  and  similar  actions,  where  the 
cause  of  action  is  not  disclosed  by  the  plaintiff,  that  the  defen- 
dant need  not  disclose  his  ground  of  defence  in  his  affidavit 
to  remit  Buckley  v.  Buckley  (XII.  M.  49)  explained. 
MrLLiGAN  r.  Brooke         -        -         B.  B.  XXII.  M.  624 


92.- 


.  ^—Crim.  Cotu— Labourer  Plaintiff.]  The  Court 
refused  to  remit  an  action  for  erim.  con.  to  the  County  Court, 
where  the  plaintiff  was  a  labourer  stated  to  own  a  farm. 
KiTT  V.  Collins         -         -         B.  D.  XXVII.  M.  486 

98. S.e — Damages  for  being  fired  at.]    An  action  for 

damans  for  being  fired  at  with  a  gun  by  the  defendant,  when 
there  was  a  statement  that  it  was  accidental  and  caused  no 
injury  (which  was  controverted),  was  remitted  on  the  usual 
terms  as  to  costs.      Ksllt  v.  Lawrence 

[C.  C.  VII.  M,  419 

94. Q,Qr— Damages— Appeal.]  The  (chairman's  juris- 
diction in  an  action  of  tort,  remitted  to  the  Civil  Bill  Court 
under  the  C.  L.  P.  A.  Act,  1870,  is  limited  to  £40.  An  appeal 
lies  to  the  Judge  of  Assize  from  the  Chairman's  decree  in  a 
case  remitted  to  him  under  the  C.  L.  P.  A.  Act,  1870.  Dotle 
r.  Hanks Cir.  C.  B.  VI.  86 

96. 8.6 — Deeds  tobe  produced — Action  not  a  sham  one.] 

In  an  action  against  a  sheriff  for  wrongfully  seizing  the  goods 
of  the  plaintiff  under  an  execution  against  a  third  party,  it 
appearing  that  the  value  of  the  goods  was  £33,  that  the  title 
to  them  was  to  be  established  by  certain  deeds,  and  that  the 
sheriff  had  been  called  on  by  the  plaintiff  not  to  sell,  and  had 
been  indemnified,  the  Court  refused  the  defendant  security  of 
costs,  or  to  send  the  case  to  the  Civil  Bill  Court.  Keid  v. 
Stfart Q.  B.  V.  8 

96. B.^— Defendant's    affidavit    not  filed.]    The    Court 

refused,  with  costs,  a  motion  to  remit  where  the  defendant  s 
affidavit  was  not  sworn  or  filed  when  the  notice  of  motion  was 
served.    Kennedy  r.  Herman    -  -    B.  D.  XII.  3f.  76 

97. 8.  6 — Defendants  resident  in  different  civil  bill  juris- 
dictions— Tort — Striking  out  one  Defendant.]  Where  two 
defendants  resided  in  different  civil  bill  jurisdictions,  the  Court 
refused  to  strike  out  the  name  of  one,  and  to  remit  the  action. 
Griffin  r.  Griffith     -  -    B.  D.  ZVI.  M.  98 

98. S.  6 — Detinue.]       An    action,    which   was    brought 

in  detinue,  claiming  a  return  of  the  goods,  was  remitted  to  the 
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Civil  Bill  Court-,  where  it  appeared  that  there  was  no  sub- 
stantial and  bond  fide  desire  on  the  part  of  the  plaintiff  to 
recover  the  goods  in  specie.    White  v.  Josephs 

[Q.  B.  VII.  61  note 

99. 8.  6 — Detinue    and    trover — Striking    out   count    in 

detinue— Practice.]  Where  it  appeared,  in  an  action  of  trover 
and  detinue,  that  the  count  in  detinue  was  of  the  gist  of  the 
action,  the  Court  refused  a  motion  that  the  count  in  detinue 
should  be  struck  out,  and  that,  thereupon,  the  action  should  be 
remitted  to  Quarter  Sessions,  under  the  C.  L.  P.  A.  Act,  1870. 
This  Court  "will  not  remit  to  the  Inferior  Court  an  action  of 
detinue,  brought  bond  fide,  in  respect  of  a  substantial  cause  of 
action,  for  the  recovery  in  specie  of  a  chattel  capable  of  being 
recovered  on  a  judgment  against  the  defendant  Byrne  v. 
Ffrcneh  (VI.  10),  discussed.    MDonald  r.  Leioh 

[C.  P.  X.  31 

100. 3,  e— Detinue— Want    of    visible  means.]     Where, 

on  a  motion  to  remit  to  the  Civil  Bill  Court  an  action  in 
detinue,  in  which  the  plaintiff  prayed  for  a  return  of  the  goods 
and  for  damages,  the  defendant  offered  to  retiun  the  goods,  and 
the  plaintiff  was  willing  to  take  them  back,  the  Court  ordered 
that,  upon  the  terms  of  the  defendant  giving  up  the  possession 
of  the  goods  to  the  plaintiff,  the  action  be  remitted,  unless  the 
plaintiff  should  give  security  for  costs.  Where,  in  answer  to 
affidavits  that  the  plaintiff  was  looking  for  a  situation  as 
milliner*B  assistant,  and  had  no  visible  means  of  paying  costs, 
the  plaintiff  deposed  that  she  was  entitled  to  a  share  in  a 
valuable  leasehold  interest  in  a  house  and  twenty  acres  of  land, 
the  Court  was  not  satisfied  that  the  plaintiff  was  possessed  of 
"visible  means,"  as  the  value  or  extent  of  the  share  was  not 
stated.      Stamp  v.  Hicket         -         -         C.  C.  VIII.  167 

101* S.S— Detinue— Common  Law  Procedure  Amend- 
ment Act,  1870,  s,  6. J  On  a  motion  to  remit  an  action  of  detinue 
to  the  Chairman  of  the  Quarter  Sessions,  under  the  Common  Law 
Procedure  Amendment  Act,  1870,  sec.  t-.-Held,  that  the 
existence  of  a  doubt  whether  the  Chairman  would  have  jmis- 
diction  to  give  relief,  was  sufficient  to  justify  the  Court  in 
refusing  the  motion.  Qwere,  whether  an  action  of  detinue  can 
be  remitted  under  the  C.  L.  P.  A.  Act,  1870,  seo.  6?  Byrne 
r,  Ffrench  (VI.  10)  not  followed.      Walsh  r.  Sugrue 

[B.  VI.  U 

102. 8.6 — DctinuS— Jurisdiction   of    Inferior    Court.] 

An  action  of  detinue  will  not  be  remitted  to  the  Civil  Bill  Court 
under  the  C.  L.  P.  A.  Act,  1870,  sea  6,  where  the  pkintiff 
bond  fide  prays  for  a  return  in  specie  of  the  chattels  detained, 
even  though,  in  the  opinion  of  the  Court,  they  may  be  of  but 
small  intrinsic  value,  or  of  such  a  nature  as  that  damages 
would  seem  to  be  sufficient  to  compensate  the  plaintiff  without 
awarding  a  return  of  the  chattels  themselves.  Ludlow  v. 
Headlet      -  •  -       -    B.    VII.  136 

103. 8.  6— Detinue— Jurisdiction,]    The   Court   refused 

to  remit  an  action  of  trover  and  detinue  where  a  return  of  the 
chattels  was  prayed  for,  under  the  C.  L.  P.  A.  Act,  1870,  sec  6. 
Parsons  v.  Feoak     -  -  -  -    C.  C.  VII.  61 

104. S.  6 — Dismiss  \tithout  prejudice — Second  action  for 

same  cause  brought  in  Superior  Court— Staying  proceedings.] 
Where  an  action  of  tort  had  been  remitted  to  an  Inferior  Court, 
under  the  Common  Law  Procedure  Amendment  Act,  1870, 
8.  6,  and  there  heard,  and  dismissed  without  prejudice,  the 
plaintiff  is  not  barred  from  instituting  another  action  in  the 
Superior  Court  in  respect  of  the  same  cause  of  action.  But  the 
Court,  on  being  satisfied  tliat  the  bringing  of  the  second  action 
was  an  abuse  of  its  process,  might  order  that  the  proceedings 
lie  stayed,  and  the  writ  taken  off  the  file.    Barnes  v.  Sexton 

[C.  P.  IX.  129 

106. B.e— Ejectment.]       The   Court   refused   to   remit 

an  action  of  ejectment  to  the  Civil  Bill  Court.  Kennedy  v. 
Safrin;  Kennedy  v.   Sibthorpe  C.  C.  VII.  M.  348 

106. 8.  6 — Injuries  by  negligence  of  doctor^Case  fit  to 

be  tried  in  Superior  Court.]    An  action  again» 
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alleged  negligent  treatment  of  Uie  plaintifTs  arm  was  not 
remitted,  it  being  a  case  for  the  Sui)erior  Courts.  Sheedt  v. 
Alton  -  -  -  -  -         C.  C.  VII.  3f.  343 

107. B.e— Judicature  Act,    8».    60,    71— County    Court 

Aetf  8,  51.3  Though  no  rules  have  been  made  adapting  the 
procedure  under  the  C.  L.  P.  A.  Act,  1870,  to  the  procedure 
under  the  Judicature  Act,  the  jurisdiction  to  remit  actions 
to  the  County  Courts  under  the  former  Act  is  not  taken  away 
by  the  substitution  of  the  writ  of  svimmons  for  the  summons 
and  plaint ;  and  the  writ  of  summons  is  now  tlie  proi)€r  docu- 
ment to  be  sent  to  the  Clerk  of  the  Peace  under  the  pro- 
visions  of  the  former  Act.    Irbland  v.  Flint 

[E.  D.  XII.  31 

108. S.  6— Jurisdiction  of  Chairman  to  try  questions  of 

title— Valuation  of  holding— Zl  &  38  Vie.,  c.  66,  s.  1.]  A 
Chairman  of  Quarter  Sessions  has  no  judrisdiction  to  adjudi- 
cate on  a  case  involving  a  question  of  title,  under  37  &  38  Vic, 
c.  66,  until  it  has  been  ijroved  that  the  value  of  the  land  in 
dispute,  or  in  respect  of  which  an  easement  or  license  is 
claimed  does  not  exceed  £20  per  annum  **as  valued  under 
the  Acts  relating  to  the  valuation  of  rateable  property  in 
Ireland,"  and  in  order  to  sustain  the  burthen  of  such  proof 
the  defendant  must  show  that  the  land  is  rated  separately 
and  at  less  than  £20  per  annum ;  and  it  will  not  be  sufficient 
to  prove  that  the  land  is  not  worth  and  could  not  be  let 
for  £20  per  annimi,  nor  that  it  forms  so  small  a  x^rtion  of  a 
holding  valued  at  more  than  £20  per  annum  as  to  afford 
a  strong  jwresumption  that  the  land  in  dispute  would,  if 
separated  from  the  rest,  be  valued  at  less  than  £20  per 
annum.  Therefore  an  action  involving  a  question  of  title 
which  the  Chairman  would  only  have  jurisdiction  to  try  if 
within  37  &  38  Via,  a  06,  wiB  not  be  remitted  to  the  Civil  Bill 
Courts  unless  it  is  proved  that  the  land  in  dispute  is  rated 
separately,  and  at  less  than  £20  per  annum.    Reillt  v.  Nugent 

[B.  IX.  72 

109. 3.e— Jurisdiction— Consent  of    Plainti/F.]    Under 

sec.  6  of  the  O.  L.  P.  A.  Act,  1870,  the  Court  cannob  remit  the 
action  to  an  Inferior  Court,  where  notice  is  not  served  within 
the  eight  days,  even  though  the  plaintiff  consents  to  such  a 
course.    O'Connor  v.  O'Connor  •        B.  D.  XVII.  62 

110. S.  6 — Malitious  prosecution — Justification — W  &  4-1 

Vic,  e.  11,  88,  50,  52,]  In  an  action  for  malicious  prosecution 
in  which  the  defendant  justified  the  arrest,  and  also  pleaded 
reasonable  and  jirobable  cause,  the  Court  granted  an  applica- 
tion for  remittal  to  the  Coimty  Court,  under  the  C.  L.  P.  A. 
Act,  1870,  s.  6,  on  the  defendant  consenting  to  abandon  his  plea 
of  justification.      M*Cann  v.  Crawford 

[Q.  B.  D.  XVII.  25 

111. S.  e — Malicious  prosecution  and  trespass — Certifi- 

eate  of  value  of  lands,  the  title  of  which  is  involvcdr—Sil  &  38 
Vie.,  c.  66.]  The  defendant,  a  magistrate,  had  summoned  the 
plaintiff  before  the  Petty  Sessions  Court,  in  which  the  defendant 
was  in  the  habit  of  sitting,  for  having  taken  forcible  posses- 
sion of  a  certain  house  and  lands  which  were  claimed  by  the 
defendant  under  a  title,  which  was  imx)eached  by  the  plaintiff, 
who  had  never  been  out  of  possession,  and  the  case  was  returned 
for  trial  at  the  Quarter  Sessions,  where  the  indictment  was 
ignored  by  the  Sessional  Grand  Jury.  An  action  for  trespass 
and  malicious  prosecution  having  been  brought  against  the 
defendant  for  damages  arising  out  of  those  proceedings,  and  a 
motion  having  been  made  to  remit  it  to  the  County  Court,  it 
appeared  that  the  plaintiff  might  reasonably  be  considered  en- 
titled to  more  than  £50  damages: — Held,  tliat  the  motion 
should  be  refused.  Semhle,  in  an  action  for  trespass  to  lands 
before  the  case  can  be  remitted  for  trial  to  a  County  Court, 
a  certificate  of  the  value  of  the  lands  under  Sir  Colman 
O'Loghlen's  Act  (37  &  38  Vic,  c.  66)  must  be  produced  by  the 
defendant    Kerr  v.  Benison     -  •  B.  D.  XII.  36 

112. 8.  6 — Minority  of  Plaintiff — Common  Law  Pro- 
cedure Aety  1870.]  The  minority  of  the  plaintiff  does  not  pre- 
vent the  Court  from  remitting  the  case  to  an  Inferior  Court., 
under  the  O.  L.  P.  Act,  1870.    Green  v.  Dehpsbt    B.  V.  121 
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113. 8.6 — Non-recovery  of  more  than  £40  not  proved.l 

Having  regard  to  the  decision  in  Doyle  v.  Hanks,  if  the  evi- 
dence on  affidavit  does  not  satisfy  the  Court  that  the  plaintiff 
cannot  recover  more  than  £40,  the  case  should  not  be  remitted 
to  the  Civil  Bill  Court,  under  the  O.  L.  P.  A.  Act,  1870,  s.  6. 
Lawler  v.  Redding        -  -  -  •  Q.  B.  VI.  09 

114. 8.  6 — Notice  of  application — Computation  of  time 

— Sundays.^  Under  the  6th  sec.  of  the  C.  L.  Procedure  Act, 
1870,  "sufficient  notice'*  of  an  application  for  security  for 
costfl  means  such  notice  as  to  the  Court  shall  seem  sufficient, 
and  need  not  be  two  dear  days,  as  in  the  motions  on  notice. 
In  the  computation  of  the  eight  days  after  service  of  the  Bum- 
mons  within  which  the  application  roust  be  made,  Sunday 
is  not  to  be  reckoned.      M*Donogh  r.  Bropht 

[C.  P.  IV.  M.  6SO 

116. 8.  6 — Notice  of  motion  framed  under  sec.  5.]    The 

Court  refused  to  remit  an  action  under  the  6th  section  where 
the  notice  of  motion  was  framed  imder  the  5th.  Ainbcow  r. 
Cantrell  &  Cochrane        -        -        B.  D.  XVII.  Jf.  44 

116. 8.  6 — Personal  injuries— Life  in  peril."]    The  Court 

refused  to  remit  an  action  for  damages  for  xiersonal  injuries 
caused  by  defective  machinery,  whereby  the  bones  of  the 
skull  of  the  plaintiff's  son  were  broken,  causing  paralysis, 
and  for  two  months  his  life  was  in  danger.  Toner  v.  O'XBnx 

[a   B.   D.   XVII.  78  note 

117. 8.  6 — Personal    injuries — Contributory    negligence. 1 

An  action  for  damages  for  personal  injuries  where  contri- 
butory negligence  was  charged,  was  remitted,  the  motion 
being  unopposed.    Dufft  v.  Belfast  Flax  Co. 

[a  B.  D.  XVII.  78  note 

118. 8.  6 — Personal    injuries— Contributory  negligence.'} 

Where  damages  were  claimed  for  an  injury,  by  which  a  work- 
woman in  the  defendants'  employment  lost  one  of  her  fingers, 
in  consequence  of  machinery  being  left  unguarded,  the  Court 
remitted  tlie  action  (which  had  not  been  instituted  till  three 
years  after  the  accident)  for  trial  before  the  Local  Recorder, 
notwithstanding  that  a  question  o/  contributory  negligence  was 
involved.    M*Bbt  v.  The  Edenderrt  Spinning  Co. 

[Q.  B.  D.  XVII.  78 

119. 8.  6  —  Probable    damages.}       Probable    damages 

should  not  afford  a  i3at  answer  to  an  application  to  remit  made 
after  the  passing  of  the  County  Courts  Act,  1877.   Fee  r.  Hall 

[C.  P.  XI.  M.  677 

120. 8.  6 — Question  of  law.}    The  action  was  brought 

by  the  plaintiff  against  the  defendants,  as  carriers,  for  a  breach 
of  contract  in  not  transmitting  his  cattle  from  Kilkenny  to 
Waterford,  so  as  to  be  conveyed  to  Bristol  in  time  for  the 
market  The  damages  were  laid  at  £27.  The  Court  refused 
to  remit  the  case,  though  thejdamages  were  within  the  juris- 
diction of  the  Civil  Bill  Court,  there  being  a  question  of  law 
on  the  conditions  of  the  contract.  Sicithwick  v.  Waterford 
Railway  Co.       -  -  -  -  -     d.  B.  VX.  6 

121. 8.    6 — Question     of     title — Easement— Valuation — 

37  &  38  Vic,  c  66,  s.  1—40  &  41  Vic,  c  56,  #.  53.]  On  a 
motion  to  remit  an  action  for  trespass  quare  clausum  frcgit, 
the  defendant,  by  his  affidavit,  set  up  a  public  right  of  way. 
but  no  certificate  of  valuation  of  the  land  was  verified  by  the 
affidavit,  and  it  was  sworn  that  the  phiintiff  had  no  visible 
means,  except  a  small  farm  of  seven  acres  of  land  held,  by  him 
as  tenant  from  year  to  jexr\—Held,  that  no  question  of  title 
was  involved  which  would  prevent  the  Coiu*t  from  remitting 
the  action,  and  that  the  defendant  was  not  possessed  of  visible 
means.    Carraher  v.  Black     -  •  C.  P.  XI.  177 

122.— 8. 6— ^f«^ion  of  title.}  The  Court  refused  to 
remit  an  action  for  assault  and  forcible  possession,  there  being 
a  question  of  title  involved.    OT)onnell  v.  Maunsell 

[B.  VII.  M.  686 

123. 8.  6— Scandalous    matter    in    aMdavits.}      "Where 

affidavits  on  motions  to  remit  contain  scandalous  matter,  the 
costs  of  the  motion  of  both  parties  will  be  disallowed.  0*DRia- 
coll  v.  Blackwbll         -    Digitized  b  ^'  ^*  '^^^'  ^^  ** 
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124. S.  B—Seeond  action— Costs  of  first  not  paidnl  Tlie 

pl&mtiff  had  formerly  brought  an  action  in  the  Exchequer  Divi- 
'  sion  claiming  £100  damages  for  slander,  which  was  dismissed 
with  costs  as  frivolous  and  vexatious.  He  now  brought  an 
identical  action  against  the  same  defendant  in  the  Queen's 
Bench  Division.  The  costs  of  the  former  action  had  not  been 
paid.  The  Court  refused  an  application  to  dismiss  the  present 
action  as  frivolous  and  vexatious,  on  the  terms  that  the  plain- 
tiff should  pay  to  the  defendant  £5  Ss.  costs  of  the  former 
action,  as  a  condition  precedent,  and  remitted  the  present 
action  to  the  Recorder.  (By  Madden,  J.)  Dansib  v.  Col- 
QFHOUN    .  -  .  .    Q.  B.  D.  XXyil.  M.  486 

126. S.  6 — Slander^-^JustifieationJl      In    an    action    of 

slander,  where  it  was  alleged  that  the  defendant  had  charged 
the  plaintiff  with  an  indictable  offence,  the  Court  refused  to 
remit  the  oase  unless  the  defendant  undertook  not  to  raise  a 
defence  of  justification  in  the  County  Court.  M'Gingan  r. 
OBbixn E.  D.  XIX.  30 

126 8.  e^Slander—W afU    of     visible     means.l      The 

Court  remitted  an  action  of  slander,  where  it  was  stated  that 
the  plaintiff  (who  had  been  in  partnership  with  the  defendant) 
was  not  worth  more  than  £11,  which,  however,  was  denied. 
The  order  not  to  issue  if  the  plaintiff  gave  security  for  costs. 
Rafpebtt  r.  Gboogax    -  -  -    C.  C.  VII.  M.  419 

127. S.  e—Slander,}    Under  the  6th  sec.  of  the  O.L.P. 

Act,  1870,  actions  excluded  from  the  Chairman's  jurisdiction  by 
14  A^  15  Vic,  o.  57,  viz.,  slander,  libel,  &c.,  may  be  referred 
to  him.  Qtuere,  whether  the  Chairman  is  limited  to  £40  in 
a^-arding  damages  ?    Cbanson  v.    Scott 

[C.  P.  IV.  if.  680 

128. S.  6 — Striking   out  count  in  detinue."]    A  motion 

was  granted,  that  a  count  ii;  detinue  be  struck  out  of  the 
summons  and  plaint,  and  that  the  remaining  causes  of  action 
be  remitted  to  the  Civil  Bill  Court,  under  the  C.  L.  P.  A. 
Act,  1870,  seo.  6.    Casey  v.  Galwat      -     CO.  VIII.  90 

129. 8.  6 — Striking  out  count  in  detinue.!    Motion  was 

granted  that  a  count  in  detinue  should  be  struck  out,  and  the 
remaining  causes  of  action  in  trespass  and  trover  remitted 
to  the  Quarter  Sessions,  under  the  Common  Law  Procedure 
Amendment  Act,  1870,  s.  6.    Noon  v,  Walsh 

[C.  O.  IX.  229 

130.^ S.  6 — Striking    out    count    in    detinue — Want    of 

visible  means.]  In  an  action  for  trespass  on  the  plaintiff's 
land,  and  seizing  two  calves,  and  a  count  in  detinue  for  the 
calves  being  joined,  it  appeared  that  the  calves  had  been 
seized  and  sold  for  £4  98.,  under  a  civil  bill  decree  against 
the  plaintiff's  son,  which  was  the  detention  complained  of; 
that  the  count  for  trespass  to  the  land  and  taking  the  calves 
referred  to  the  same  proceeding  upon  which  the  cause  of 
action  in  detinue  was  founded ;  and  that  the  plaintiff  was  not 
possessed  of  visible  means,  except  her  property,  if  any,  in 
the  said  lands,  but  that  the  question  to  be  determined  in  the 
action  was  whether  the  plaintiff  or  her  son  was  the  real 
owner  of  the  lands  and  cattle.  On  motion  that  the  action 
be  remitted  to  the  Chairman  under  C.  L.  P.  A.  Act,  1870, 

B.  6 :  — Held,  that  the  count  in  detinue  should  be  struck  out, 
and  the  action  remitted,  unless  security  for  costs  given.  Per 
Morris,  J.  :  The  Court  of  Common  Pleas  adheres  to  the 
decision  of  Byrne  v.  French  (VI.  10),  that  detinue  may  be 
remitted  under  C.  L.  P.  A.  Act,  1870,  s.  6.    Babbt  v.  Cass 

[C.  C.  VIII.  124 

131. 8.  6 — Striking  out  count  in  detinue.]  A  motion  was 

refused  (reversing  an  order  made  by  Morns f  J.)  that  a  count 
in  detinue  be  struck  out  of  the  summons  and  plaint,  and  that 
the  remaining  cause  of  action,  in  trover  in  respect  of  the 
same  goods  be   remitted  to  the  Civil  Bill  Court,  under  the 

C.  L.  P.  A.  Act,  1870,  sea  6,  where  the  goods  claimed  were 
not  iu  the  defendant's  possession.      White  v.  Aitnoier 

[E.   IX.   196 

132.^ 8.  S—Titne  for  moving— Sunda}/—0.  LVII,,  r.  2 

— Moving  after  appearance  entered.\  Sun<^iy  does  not  count 
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in  the  computation  of  time  for  moving  to  remit  an  action, 
and  the  defendant's  right  to  move  is  not  barred  by  his  entering 
an  appearance.      Nevin  v.  Singleton. 

[E.  D.  XII.  M.  186 

133. 8.  S—Tort—A/ndavit  of  Defendant.]  The  affi- 
davit on  which  is  grounded  a  motion  to  remit  an  action  of  torb 
need  not  be  made  by  the  defendant  himself.  Cloran  v.  Iteilly 
(V.  43)  and  Bunier  v.  Darcy  (VIII.  95)  followed.  Lord  v. 
Smallhobne  -      '    -  -      "  -  B.  D.  XVII.  6 

134. S.  6 — Tort — Minor  plaintiff — Amount  of  damages 

recoverable— County  Courts  Act,  1877,  s.  52—  C,  L.  P.  A.  Act, 
1870,  sec.  6.]  The  Exchequer  Division  refused  to  remit  an 
action  of  tort,  brought  by  a  minor  plaintiff,  where  it  was 
manifestly  apparent,  or  reasonably  to  be  expected,  that  the 
plaintiff,  if  he  succeeded,  would  recover  more  than  £50. 
Toole  v.  Shaw         .  .  -  b.  D.  XII.  M.  47 

135. 8.  6 — Tort — Amount     of     damages     recoverable — 

County  Courts  Act,  1877,  s.  52— C.  L.  P.  A.  Act,  1870,  s.  6.] 
Since  the  County  Courts  Act,  1877,  sec.  52,  has  passed,  the 
Court  has  to  consider  whether,  on  grounds  other  than  that  of 
the  amount  of  damages  recoverable,  the  action  is  one  fit  for  the 
Superior  Courts.  An  action  for  damages  by  a  servant  for 
contracting  fever  at  her  master's  house,  her  relations  being 
in  humble  circimistanoes,  was  remitted.    Nolan  v.  Booee 

[Q.  B.  D.  XII.  M.  36 

136. 8.  6 — Tort — Visible    means  —  Arranging   debtor.] 

The  Court  will  not  remit  to  the  County  Court  an  action  of 
tort  on  the  ground  that  the  plaintiff  has  no  visible  means 
merely  because  the  plaintiff  is  an  arranging  debtor.  Dufft  v. 
Rice       -  -  C.  P.  D.  XVIII.  13 

137. 8.  6 — Tort.]    Amotion  to  remit  an  action  in  tort, 

which  comes  under  section  6,  was  moved  on  a  notice  framed 
under  section  5;  leave  was  given  to  amend  the  notice. 
Geoghegan  v.  M  Kssveb       -       Q.  B.  B.  XIII.  M.  Idl 

138. 8.  6 — Tort — Notice  of  motion — Omission  of  alter- 
native as  to  security  for  costs.]  An  application  to  remit  an 
action  of  tort  to  the  Civil  Bill  Court  was  refused  where  the 
notice  of  motion  omitted  to  offer  the  plaintiff  the  alternative 
of  giving  security  for  costs.    Fostbb  r.  Botlb 

[E.  D.  XIII.  M.  376 

139. 8.  6 — Tort — Amount  of  damages.]    An  action   of 

tort  will  not  bo  remitted  to  the  Civil  Bill  Court,  unless  the 
defendant  satisfy  the  Judge  that  the  plaintiff  reasonably  ought 
not  to  recover  damages  to  an  amount  greater  than  forty 
pounds.    FiNEGAN  V.  Kennedy  -  C  C.  VII.  169 

140. 8.  S— Trespass— Annual  value  of  land  exceeding 

£30.]  The  Court  has  jurisdiction,  by  virtue  of  the  County 
Officers  and  Courts  Act,  1877,  sec.  52,  to  remit  to  the  Civil 
Bill  Court  an  action  of  trespass,  involving  questions  of  title 
to  land,  under  sec.  6  of  the  C.  L.  P.  A.  Act,  1870,  although 
the  annual  value  of  such  land  exceeds  £30,  and  although  the 
action  could  not  have  been  commenced  in  the  Civil  Bill  Court. 
Per  Fitzgibbon,  L.J.  :— Where  such  an  action  is  solely  founded 
on  a  question  of  law  arising  from  a  mere  accidental  or 
technical  defect  in  reference  to  the  place  where  an  eviction 
notice  was  posted,  the  cause  of  action  is  not  necessarily  more 
fit  to  be  tried  in  the  Superior  than  in  the  Inferior  Court. 
Bebminghah  v.  Turner         -  -         C.  A.  XXIII.  37 

141. 8.  6 — Trespass  and  wrongful  eviction.]   The  Court 

considered  an  action  of  damages  for  trespass  and  wrongful 
eviction  a  case  fit  to  be  tried  in  the  Superior  Courts,  and 
refused  to  admit  it.    M'Cabtbn  v.  M'Cabten 

[C.   C.   VII.    M.    378 

142. 8.  B— Trover    and    detinue  —  Adjournment    from 

Consolidated  Chamber  to  full  Court.]  A  judge  sitting  in  the 
Consolidated  Chamber  refused  to  hear  a  motion  where  the 
evidence  was  conflictingi,  but  adjourned  it  f©r  the  full  Court. 
Fbllowes  v.  Jones       -  -  -       C.  C.  X.  3f.  607 

143. 8.  S— Trover  and  detinue.]    In  an  action  of  trover 

and  detinue  for  a  servant's  certificate  of  cjiaracter  and  discharge,  I  r> 
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the  summons  and  plaint  in  each  count  added,  "and  which  dis- 
charge the  plaintiff  had  given  to  the  defendant  on  entering  the 
service  of  the  said  defendant  as  butler  and  servant."  On  a 
motion  to  amend  same  as  being  embarrassing,  and  that  said 
action  be  remitted  for  trial  to  Quarter  Sessions  i—Ecld,  that 
said  counts  should  be  amended  by  expunging  said  words,  and 
that  the  action  should  be  remitted  to  the  Chairman.  Btrnb  v. 
Ffbench    -  •  -  -  "  -    C.  P.  VI.  10 

144.— I— S.  6— ripo  Defendants  —  Xoiice  served  by  one 
Defendant  with  aequiescenec  of  the  other— Diseoniinuanee  of 
action  against  Defendant  moving  to  remit— Bight  of  the  other 
defendant.]  Two  railway  companies  were  defendants  in  an 
action  for  damages.  One,  with  the  acquiescence  of  the  other, 
moved  to  have  the  action  remitted,  and  the  motion  was 
adjourned.  After  the  adjournment  the  action  was  discontinued 
against  that  company  ;  the  other  company  moved  to  remit : — 
Bcid,  that  although  they  had  not  moved  to  remit  within  the 
time,  they  were  entitled  to  take  advantage  of  the  former  motion, 
and  that  the  action  should  be  remitted.  Baxteb  r.  Great 
NoBTHERN  Railway  Compani       -       Q.  B.  D.  XXVI.  137 

146. S.  &— Unliquidated  damages,"]    An  action  for  £30 

for  damages  for  breach  of  warranty  was  remitted.  Walsh  v. 
MManus    -  -  -  -  C.  C.  VIII.  M.  109 

146. 8.  6 — Usual  residence — Visible  means.]  Under  the 

6th  section  of  the  33  &  34  Vic,  c.  109,  the  term  "usual 
residence"  means  residence  as  defined  by  the  14  &  15  Vic, 
c.  57,  sec.  69  (the  Civil  Bill  Act),  and  though  the  defen- 
dant usually  resides  in  England,  if  he  has  in  Ireland  an  office 
for  carrying  on  business  the  Court  may,  under  the  6th  section, 
remit  the  case  to  the  Civil  Bill  Court  of  the  division  in  which 
the  said  office  is  situate.  *' Visible  means"  signifies  means 
available  for  the  costs.  If  the  case  be  more  fitted  to  be  enter- 
tained by  a  superior  tribunal,  the  Court  will  not  remit  it  to 
an  inferior,  and  will  regard  the  possibility  of  the  plaintiff 
recovering  more  than  £40  as  an  element  in  inducing  them  to 
determine  whether  the  case  is  fitter  for  the  Superior  Court. 
Kexnedt  p.  Baxendale;  Counsel  r.  Gabvie 

[Q.  B.  V.  96 

147. S.  6 — Waiver  of  right — Requisition  of  statement  of 

claim  on  entering  appearance — Defective  copy  of  affidavit 
served— IMf  148,  O.  0.,  1854.]  A  defendant,  having  entered 
an  appearance  requiring  a  statement  of  claim,  moved  to  remit 
the  action.  The  jurat  of  the  affidavit  to  ground  the  motion 
was  correct,  but  the  copy  of  the  affidavit  served  omitted  a 
portion  of  the  jurat,  containing  the  statements  necessary  in  the 
case  of  a  marksman,  under  143  G.  O.,  1854:— Hc^d,  by  the 
Exchequer  Division,  (1)  that  the  motion  was  too  late,  as  the 
appearance  had  not  been  accompanied  by  a  notice  that  it  was 
entered  without  prejudice  to  the  motion,  on  which  ground 
Nevin  v.  Singleton  (XII.  M.  186)  was  distinguished ;  (2)  that 
the  defect  in  the  copy  of  the  affidavit  served  would  not  warrant 
an  objection  to  the  jurisdiction  under  148  6.  O.,  1854,  but 
would  at  most  entitle  the  objector  to  require  an  amended  copy 
to  be  served,  on  terms  as  to  ixMtponement  of  the  motion  and 
payment  of  costs.  On  appeal  to  the  Court  of  Appeal  from 
this  decision  as  to  the  first  point: — Held,  that  the  motion  was 
rightly  refused  on  that  ground.    Naglb  v.  Sullivan 

[E.  D.  and  C.  A.  XIV.  43 

148. S.  6  —  Want    of    visible    means  —  Salary.]       A 

salary  of  £100,  to  which  the  plaintiff,  a  master  mariner,  is  en- 
titled, does  not  constitute  visible  means.    Kleffbl  v.  Barrt 

[E.  D.  XVII.  M.  44 

149. S.  6  —  Want   of  visible  means  —  Slander.]       A 

quartermaster  having  £17  per  month  lias  not  visible  means 
within  ^ec  6  of  the  0.  L.  P.  A.  Act,  1870.  (Morris,  C.J., 
diss.).  Counsel  v.  Oarvic  (V.  96)  commented  on.  Campbell  v. 
Donnelly  ....  C.  P.  XI.  176 

160. 8.  S—Wani   of    visible    means.]    A   plaintiff  who 

states  he  is  worth  several  hundred  pounds  has  visible  means. 
LovB  r.  M  Connell  -  -    B.  VII.  M.  «81 
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eontinued, 

161. 8.  6—  Want   of  visible  means— Affidavit  not  fUd 

icAcn  no^et  of  motion  served^Valuation — 0.  LX.]  A  plaintiff' 
who  swears  that  he  has  house  property  valued  at  £200,  sub- 
ject to  a  rent  of  £14,  of  which  nine  quarters'  rent  was  due^ 
for  which  his  surety  was  sued,  and  an  interest,  not  speci- 
fied, in  other  lands,  was  held  to  have  no  visible  means.  A 
notice  of  motion  was  served  on  27th  December,  to  be 
grounded  on  an  affidavit  to  be  filed  when  the  offices  opened, 
which  was  filed  on  2nd  January;  the  affidavit  was  allowed 
to  be  read  on  the  motion  heard  13th  January.  Gbatson  r. 
QuiNN  -  a    B.    D.    XIII.    M.    88 

162. 8.  6 — Want  of  visible  nuans — Discretion  of  Court 

below — Competence  or  appeal  to  the  House  of  Lords — Costs 
payable  by  party  uppeeUing  in  fonni  pauperis — 33  &;  34  Vic, 
e.  109,  8.  6.]  The  determination  of  the  questions  whether 
a  plaintiff  has  visible  mean^  and  whether  a  cause  of  action 
is  fit  to  be  tried  in  a  Superwr  Court,  is  eminently  a  matter 
for  the  discretion  of  the  Court  of  first  instance,  and  the  House 
of  Lords  will  never  interfere  with  the  exercise  of  such  dis- 
cretion exoei>t  under  extraordinsiry  and  exoei)tional  circum- 
stances, involving  a  question  of  law  or  principle,  or  a  point 
of  practice  of  general  application.  Qwtre,  whether  an  ap- 
peal to  the  House  of  Lords  from  a  mere  interlocutory  order 
is  comi)etent?  The  fact  that  an  appellant  in  formd  pauperis 
appears  at  the  bar  of  the  House  of  Lords  by  counsel  who 
have  not  been  assigned  to  him,  is  not  a  reason  for  ordering 
him  to  pay  the  costs  of  a  successful  respondent  Neiboth  r. 
BoiLEAU  -  -  -  -  -    H.   li.    XX.   67 

163. 8.  e — Want  of  visible  means.]    A  man  who  has 

a  sliare  of  a  coal  vessel  and  money  in  the  funds  has  visible 
means  to  enable  him  to  prosecute  an  action  in  the  Superior 
Courts.    RiCB  V,  M'Gann  -  -    Q.  B.  VII.  M,  218 

lfi4.— 8.  ^—Want  of  visible  means— Detinue — Trover — 
Trespass,]  On  a  motion  to  remit  under  the  6th  section  of 
the  C.  L.  F.  Act,  1870,  an  action  in  trespass,  trover,  and 
detinue,  the  plaintiff's  affidavit  stated  he  was  possessed  of  a 
public  house,  for  which  he  paid  £22  a  year  rent,  and  that 
he  had  £200  in  stock,  and  that  he  made  £200  a  year  by  his 
huBiuQs^-.—Held,  that  the  possession  of  such  means  by  the 
plaintiff  was  sufficient  to  prevent  the  action  being  remitted. 
Mauxsell    v,    Cbonin  -  -  -    C.    P.    X.    167 

166. 8.  6 — Want  of  visible  means.]    On  a  motion  that 

an  action  be  remitted  to  the  Civil  Bill  Court,  imder  tiie 
C.  L.  P.  A.  Act,  1870,  s.  6,  it  apiieared  that  the  plaintiff  %as 
in  the  employment  of  his  father,  at  a  salary  of  £120  per 
annum,  as  manager  of  a  business  of  cabinet-making  and 
upholstery  :—Hc/d,  that  the  plaintiff's  means  wtr©  net 
*•  visible  means"  of  paying  costs  within  the  6th  sec.  ToBC- 
ington  r.   CoNNOE  -  -  -  C.  P.  VIII.  83 

166. 8.  6 — Want    of   visible    means.]    A  plaintiff    who 

was  alleged  to  be  carrying  on  his  business  in  two  rooms  at 
4s.  6d.  a  week  rent,  and  to  have  four  decrees  against  him 
which  the  sheriff  was  unable  to  execute,  was  held  not  to  have 
visible  means,  though  he  stated  that  he  had  two  or  three 
young  men  constantly  employed,  and  that  he  was  earning 
£125  a  year,  independent  of  income  from  literary  porsuita. 
Hastings  r.  Bbiscob      -       -         C.  P.  D.  XVII.  M,  44 

167. 8.  6 — Want  of  risible  means — Barrister's  pro- 
fessional income.]  On  motion  to  remit  sat  action  brought  by 
a  barrister,  resident  in  the  country,  for  libel :  — Held,  that  the 
mere  fact  of  plaintiff  being  a  member  of  the  bar,  accompanied 
by  a  general  statement  that  he  was  in  receipt  of  a  considerable 
income  by  the  practice  of  his  profession,  did  not  constitute 
•evidence  of  visible  means  under  the  C,  L.  P.  A  Act,  1870 
(33  &  34  Vic,  c.  109).    Lowbt  r.  Bates     B.  D.  XVII.  HO 

168. 8.  6 — Want    of  visible   means — False   arrest   and 

malicious  prosecution.]  The  Court  remitted  an  action  for 
false  arrest  and  malicious  prosecution,  where  the  plaintiff 
stated  that  he  made  on  an  average   128.  a  day.    Knnis  r. 
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169. 8.  S—Want  of  vi$iblc  means — Slander.1  A  motion 

to  remit  an  action  of  slander  to  the  Civil  Bill  Court  on  the 
gpround  of  want  of  yieible  means  was  refused.  Riobdan  v. 
CONNELL  -  -  -  -  CO.  VII.  M,  366 

160»— 8.  6  —  Want  of  visible  means  —  Damages  for 
injury.'\  The  Court  remitted  an  action  for  damages  for  injury 
on  the  ground  of  want  of  visible  means.  DrFF  v.  Apothe- 
CABIES'  Hall      -  .  -  -     Q.  B.  VII.  M,  666 

161. 8.  6  —  Want  of  visible  means — Solicitor — Costs.] 

A  motion  that  an  action  be  remitted  to  the  Civil  Bill  Court, 
under  33  &  34  Vic,  o,  109,  s.  6,  was  refused,  as  the  plaintiff 
was  possessed  of  "visible  means,"  it  appearing  that  he  waa 
a  practising  attorney,  and  that  he  held  a  mortgage  on  the  lands 
for  £61  Ss.  6d.,  and  interest.  Scandalous  matter,  irrelevant  to 
the  motion,  having  been  introduced  with  the  aflfidavits  filed  hi 
opposition  to  the  motion  and  a  material  fact  as  regards  the 
plaintiff*s  means  having  been  suppressed,  the  Court,  while 
refusing  the  motion  gave  no  costs  as  against  the  applicant. 
HrxTEB  r.  D'Abcy  Q.  B.  VII.  M,  666;  VIII.  96 

168. 8.  6 — Want  of  visible  means — Contributory  negli- 
gence— Consent  to  waive  questions  of  law."]  Where  there  is  a 
bond  Ude  cause  of  action,  the  Court  will  not>  under  the  6th 
section,  remit  the  case  to  the  Civil  Bill  Court,  though  the 
plaintiff  has  no  visible  means  to  pay  the  costs,  and  though  tJie 
defendant  consents  to  waive  points  of  law,  to  give  judgment, 
and  to  pay  whatever  damages  l)eyond  £40  the  Court  below  may 
decree.    Doyle  r.  Kichabdson  -  Q.  B.  VI.  66 

163. 8.  S— Wrongful  diversion  of    drain.]    Tlie    Court 

refused  to  remit  an  aotion  for  the  wrongful  diversion  of  a 
drain  whereby  the  plaintiff's  house  was  inundated,  where  the 
plaintiff  was  a  labourer  with  a  few  acres  of  land,  and  the 
Qiiarter  Sessions  would  not  be  held  for  over  three  months. 
Hughes  v.  Walpole  -  -  CO.  VTI.  M.  161 

Amendment   of  order  -  -  XXVII.  69 

•  See  Pbactice—Amendment.    8 
Judgment  for  part  of  claim  admitted  XXVI.  10 

See  Pbactice— Judgment.    32. 
• "  Next  Court  '*--..        XXV.  48 

See  Pbactice— Civil  Bill  Coubt— Remitted  Action.   2. 
Right   of   ^ay  -  -  -  .  XI.  76 

Sec  Way.    5. 

&fiKOVAI<    OF   COBONfiB. 

See  CoBONEB— Removal. 

&EMT7NEBATION  OF  COBONEB. 

See  Cases  under  Coboneb— Remunebatiox. 

BEKEWABLE  LEASEHOLD   COKVBBSION  ACT. 

^' Fee-farm  grant—Covenant   against   alienation.]      A 

fee-farm  grant,  not  imder  the  Renewable  Leasehold  Conver- 
sion Act,  contained  a  clause  providing  that  it  might  be  lawful 
for  the  grantee,  his  heirs,  Ac.,  to  assign,  sublet,  &c.,  the 
demised  premises,  provided  that  they  should  not  be  divided 
into  more  than  four  lots  without  the  consent,  in  WTiting,  of 
the  grantor:— fff/d,  that  this  restriction  was  void  and  in- 
operative.    2fe  Lunham's  Estate    -  -    L.  B.  C.  V.  46 

^ J'^ee-farm   grant^Covcnant   against   alienation.]     A 

covenant  by  a  grantee  in  a  fee-farm  grant,  under  the  Renew- 
able Leasehold  Conversion  Act,  not  to  alienate,  sell,  or  assign 
over  lus  interest  in  the  granted  premises  to  any  person  what- 
exer  other  than  to  his  child  or  children,  is  void ;  and  an  action 
will  not  lie  for  an  additional  rent  reserved  on  the  breach 
of  such  a  covenant.    Billing  r.  WelcS    -    Q.  B.  VI.  64 

^* Fee-farm  grant^^ncroachments-^Costs.]    A  petition 

for  a  fee-farm  grant  was  opposed,  on  the  ground  of  encroach- 
ments, and  the  hearing  of  it  was  adjourtied  till  an  ejectment 
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continued. 

was  brought  bv  the  respondent,  in  which  he  recovered  the 
lands  encroached  upon  i—Hcld,  that  the  petitioner  was  entitled 
to  the  fee- farm  grant,  but  he  sliould  pay  the  costs  of  the 
encroachments.    Usheb  v.  Balfoub     -      V.  C.  X.  Af.  296 

4. Fee-farm  grant — Execution  by  Master.]     The  owner  of 

the  reversion  bemg  abroad  and  neglecting  to  comply  with  an 
order  directing  him  to  execute  a  fee-farm  grant,  under  the 
Rene^\-able  Leasehold  Conversion  Act,  the  Court  ordered  that 
the  grant  should  be  executed  by  one  of  the  Masters.  Ex  parte 
Qucrin  (IV.  M.  592),  followed.    Ex  parte  Walsh 

[V.  C.  VIII.  37 

6. Fee-farm  grant— Refusal  of  owner  of  reversion  to 

execute — Execution  by  the  Mcutcr.]  The  owner  of  the  reversion 
havin?  refused  to  execute  a  fee-farm  grant  under  the  Renewable 
Leasehold  Conversion  Act,  which  she  had  been  directed  by  the 
Court  to  execute,  the  Court  ordered  the  Master  to  execute  same. 
Ex  parte  Guebin  -  -  -  -  B.  IV.  M,  663 

6. Injunction  —  Waste  —  Bog  —  Cutting  turf  for  scUe.] 

Where  bog,  eo  nominCf  is  demised,  along  with  other  lands,  for 
lives  renewable  for  ever,  and  the  lease  is  converted  into  a  fee- 
farm  grant  under  the  provisions  of  the  Renewable  Leasehold 
Conversion  Act,  a  grantee  cutting  turf  for  sale  is  impeachable 
for  waste.    Gobe  r.  O'Gbadt 

[C.  I.  3/.  6;    Gh.  A.  I.  J/.  422 

7. Laches— Forfeiture.]    T.  purchased  m  the  L.  E.  Court, 

but  subject  to  C.*s  tenancy,  lands  held  by  C.  under  a  lease  for 
lives  renewable  for  ever,  and  by  letters  required  C.  to  iwy  the 
renewable  fines  and  to  take  out  a  fee-farm  grant.  C.  did  not 
comply.  In  March,  1866,  T.  offered  by  letter  to  sell  hia  interest 
to  C.  No  steps  having  been  taken,  T. ,  on  the  Zlst  of  July,  1866, 
by  letter  withdrew  the  offer  and  peremptorily  demanded  the 
fines.  They  were  tendered  on  the  5th  of  Oct.,  but  refused.  T. 
relied  on  the  forfeiture,  and  C,  in  May,  1867,  filed  a  petition  for 
a  fee-farm  grant: — Heldf  affirming  the  decision  of  the  M.R., 
that  the  offer  to  sell  was  a  waiver  of  previous  demands ;  that 
the  fined  were  tendered  within  a  reasonable  time ;  and  that  the 
I)etitioner  was  not  disentitled  by  laches  to  relief.  Ex  parte 
COLCLOUOH  -  -  -  -    Ch.  A.  II.  M.  226. 

8. Lessee   out   of  Jurisdiction — Petition  by   receiver   to 

have  deed  of  fee-farm  grant  executed  by  one  of  the  Masters — 
Title  of  petition.]  A  receiver  over  lands  having  obtained  a  fee- 
farm  grant,  which  he  and  the  lessor  had  executed,  applied  by 
petition  xmder  the  Renewable  Leasehold  Converaion  Act,  for 
an  order,  directing  that  one  of  the  Masters  should  execute  it 
for  the  lessee,  who  was  out  of  the  jurisdiction  of  the  Court : — 
Heldf  that  the  Court  had  no  power  under  the  Act  to  grant  the 
order.  Petitions  by  receivers  under  the  Act  should  be  entitled 
in  the  cause  or  matter  to  whidi  the  receivera  have  been  ap- 
poiuted,  as  well  as  in  the  matter  of  the  Act  Ex  parte 
HABBI80N  -  -  -  -  -  V.  C.  VIII.  82 

9. Operation  of  Incumbered  Estates  Court  conveyance — 

Schedule — Lease  of  lives  renewable  for  ever,]  The  schedule  of 
tenancies  to  an  Incumbered  Estates  Court  conveyance  con- 
tained the  following  statement:  "I.  Denom.  (Raheen,  part 
of);  tenure  which  tenants  hold,  lease  dated  13th  September, 
1764,  from  John  Lord  Baltinglass  to  Mr.  Samuel  King,  for 
three  lives,  renewable  for  ever ;  last  renewal  dated  22nd  Feb- 
ruary, 1854,  for  three  lives,  all  of  whom  are  in  being.  Renewal 
I  fine  of  half-a-year  s  rent  on  the  fall  of  each  life."  Tlie  counter- 
part of  the  lease  of  1764,  stated  to  be  a  lease  for  3  lives  or  21 
years,  and  contained  no  covenant  for  renewal.  The  renewal 
of  1834  contained  a  recital :  **  Whereas,  by  indenture  bearing 
date  the  13th  day  of  September,  1764,  between,  &c.,  for  the 
considerations  therein  mentioned  and  in  pursuance  of  a  cove- 
nant for  peri)etual  renewal  in  the  said  lease  under  which  the 
said  premises  were  then  held,  all  that  part  and  parcel  of  the 
lands  of  Raheen  were  released  and  demised,"  &o.  It  further 
contained  a  recital  that  the  fee  and  inheritance  of  the  said 
hmds  were  vested  in  the  lessor:— JETeW,  that  the  tenant  was 
entitled  to  a  fee-farm  grant  of  the  lands  from  the  representa-T  ^ 
tive  of  the  purchaser.    Ex  parte  MrBBAT       -       B.  VI.  168 IC 
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10. Renewal  fines — Sums  by  way  of  penalties  for  not 

nominating  new  lives  in  lease — Statute  of  Limitations — Time 
from  which  statute  begins  to  run."]  On  the  13th  April,  1812,  A. 
demised  to  B.  certaia  lands  for  three  lives  with  a  oovenant 
for  perpetual  renewal,  a  fine  of  sixpence  beingf  assessed  on 
each  added  life.  Covenant  by  B.,  if  he  should  neglect  or 
refuse  to  pay  said  fine  wicbin  six  months  after  the  failure  of 
each  and  every  life,  and  should  not  within  six  months 
nominate  a  life  or  lives  in  lieu  of  those  dropped,  to  pay  A. 
a  sum  of  £50  for  every  such  life  so  to  be  added:  proviso, 
that  if  B.  should  for  12  months  after  the  failure  of  any  life 
refuse  or  neglect  to  nominate  a  new  life,  A.  should  be  at 
liberty  to  refuse  any  after  nomination.  Last  life  in  lease 
dropped  in  1853,  and  there  had  been  no  renewal.  Plaintiff 
purchased  reversion  in  Landed  Estates  Court  in  1868.  De- 
fendant became  owner  of  lessees  interest  in  1881.  Equity 
civil  bill  to  oomi)el  defendant  to  execute  a  fee-farm  grant, 
and  for  an  inquiry  as  to  fines  and  costs,  and  for  an  order 
for  the  payment  of  the  same.  Plaintiff  was  ignorant  until 
1889  that  the  original  lives  were  not  in  being: — Heldf  that 
defendant  was  not  bound  to  "paj  the  three  several  sums  of 
£50  each  claimed  under  the  covenant;  that  the  Statute  of 
Limitations  applied;  that  the  statute  had  commenced  to 
run  before  plaintiff  became  owner  of  reversion,  even 
though,  in  the  circumstances,  plaintiff  and  those  under  whom 
he  claimed  were  ignorant  of  the  dropping  of  the  lives ;  and 
that  the  cause  of  the  action  never  vested  in  the  plaintiff. 
Ward  V.  M*JRoberis  <25  L.  R  Ir.  224),  referf«d  to,  and  dis- 
tinguished.   Wabd  v.  M'Bobxbts     Q.  S.  XXVII.  M,  622 

11» Hent  reserved— British  or  Irish  eurreney.l    In  1716, 

a  lease  containing  a  covenant  for  perpetual  renewal,  reserved 
a  rent  of  £100,  current  and  lawful  money  of  Great  Britain. 
In  1836,  a  renewal  reserved  the  rent  of  £100  in  current  and 
lawful  money  of  Great  Britain.  The  then  lessor  covenanted 
for  perpetual  renewal.  In  1852,  the  lessee's  interest  was  sold 
to  the  petitioner,  who  paid  the  rent  in  British  currency  until 
1866,  when  he,  being  advised  that  the  rent  was  payable  in  Irish 
currency,  required  the  respondent  in  whom  the  reversion  had 
become  vested,  to  allow  the  difference  in  future  payments.  He 
refused,  and  then  was  presented  this  petition  praying  a  fee- 
farm  grant  at  the  rent  of  £100  Irish  currency : —ffc/d,  that 
the  rent  reserved  in  1716  was  payable  in  Irish  currency,  and 
was  the  amount  which  should  be  reserved  in  the  fee-farm 
grant ;  but  that  the  rent  reserved  by  the  renewal  in  1836  was 
payable  in  British  currency,  and  must  be  paid  during  the  exis- 
tence of  the  lives  in  the  renewal.  Jie  Bbnbwable  Leasehold 
Conversion  Act  ;   ex  parte  Keatinob      -      B.  II.  M.  68 

BEXTEWAIi   OF   BECBBB. 

See  Cases  under  Practice  —  CiTiL    Bill    Court  — 
Renewal  of  Decree. 

bekbwal  of  habebe. 

See  Habere.    2-8. 

BENEWAL  OF  LBASB-Church  lease-^Fine    I.  M,  422 
See  Ecclesiastical  Lease.    4. 

BEBEWAIi  OF  WBIT. 

See  Practice— Common  Law— Renewal  op  Writ. 
StEBT. 

See  Cases  under  Landlord  and  Tenant—Rent. 

HBBTAL^Landed  Estates  Court. 

See  Cases  under  Practice— Landbd  Estates  Court— 
Rental. 

BBBT-OHABGE— Mode  of  tecovering  arrears  II.  M.  869 
See  Practice  —  Landed    Estates     Court  —  Rbnt- 

CfiAROB. 


BEBT7BCIATIOB— Executor. 

See  Cases  under  Probate— RbntTnciation. 

BEPLT. 

See  Practice— Reply. 

BBPT7OBAB0T— Lease  -  •     III.  Jf.  388 

See  Landlord  and  Tenant— Lease.    28. 

BEPTTTATIOB  —  Evidence,   of   marriage  —  Legitimacy  — 
Letters— Acts— Costs        -  -  -        I.  If.  27 

See  Legitimact. 

BEPT7TED  OWBEBSHIF. 

See  Cases  under  Bankruptct  —  Order     and     Dispo- 
sition. 

BE8CT7E. 

See  Criminal  Law— Rescue. 

BESIDEBCE. 

See  Cases  under  PRACTICE— Civil  Bill  Court- Rbm- 

DBNCE. 

Forfeiture-Will  ...  IV.  M.  187 

Sec  Will— Condition.    5. 

BESIBENTIAIi  HOIiDIBGS. 

See  Land  Law  (Ireland)  Act,  1881.     202-205. 
Land  Law  (Ireland)  Acts,  1881,  1887.     45-47. 
Redemption  of  Rent  (Ireland)  Act,  1891.    18. 

BESIDITABT  DEVISE. 

See  Will— Residuary  Devise. 

BESIDT7ABT   GIFT. 

See  Cases  under  Will— Residuary  Gut. 

Erroneous  rental  in  will  •  -         III.  M,  406 

See  Recital. 

BESTBAIBT  OF  MABBI AGE— Condition 

[XII.  22 ;    XII.  M.  298 

See  Will— Condition.    1. 

BESTBAIBT  OF  HB.AJi^'-ColUraetr— Factories— BeoMon- 
ahlcness^  A  contract  between  factory  workmen  and  their 
employer— by  which  (1)  no  workman  is  to  leaTo  the  employ- 
ment unless  he  gives  or  receives  a  fortnight's  notice ;  (2)  not 
more  than  six  persons*  notices  shall  be  received  in  any  one  day, 
and  if  a  larger  number  shall  be  desirous  to  leave,  the  notioes 
of  only  the  first  six  shall  be  received,  and  the  others  shall  be 
phioed  at  the  head  of  the  list  for  the  next  succeeding  pay  day ; 
and  (3)  non-compliance  with  this  rule  to  subject  the  party  to 
forfeiture  of  a  week's  wages — is  not  a  contract  in  restraint  of 
trade,  and  the  Court  will  give  effect  to  it  irrespective  of 
considerations  of  reasonableness  or  unreasonableness.  M'Ardls 
r.  Wilson        -  -  -  -  -  S.  X.  87 

BESTTMPTIOB   OF  HOIiDIBO  BT   liANDLOBD. 

See  Land  Law  (Ireland)  Act,  1881.    43-45. 

Land  Law  (Ireland)  Acts,  1881,  1887.    4, 14,  27. 

BE  VENUE.  Col. 

Incohe  Tax     -•-...  688 

Legacy  Dcty  •-....  689 

Probate  Duty           -          -          .          -          .  689 

Stamp 690 

Succession  Duty       -          -          -          -          -  690 

BEVENTTB—IBCOMB  TAX— Pra«<  upon  adventure  or 
trade—Municipal  body  supplying  water  to  extra-municipal 
district^Excess  of  receipts  over  expenditure^4pp.yrtionment^ 
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BXVBinTJB— INOOMB  TAX,— continued. 
Arbitrary  assesttneni,  in  absence  of  written  atcUement  of  facta 
by  per  tons  asae88ed^-2A  &  25  Vic,  c,  clxxii. — 33  &  34-  Vie,, 
c  xevi.—5  &  6  Vic,  c  35—29  Vic,  c  36.]  Upon  the  true 
construction  of  the  Dublin  Ck)rporatian  Water  Works  Acts 
(24-  &  25  Vio.,  c  olxxiL,  33  &  34  Vic,  a  xovi.),  such  sum, 
if  any,  as  shall  remain  out  of  the  total  amount  of  all  the  sums 
received  by  the  payments  in  respect  of  (1)  the  supply  of  water 
in  the  extra-municii)al  districts,  and  (2)  the  supply  within  the 
Borough  of  Dublin  of  water  other  than  that  for  which  the 
Domestic  Water  Supply  rate  and  Public  Water  rate  are  payable, 
after  deducting^  the  expenses  properly  paid  in  providing  and 
giving  such  supplies,  constitutes  profits  within  the  meaning  of 
5  &  6  Tic,  a  35,  and  the  Acts  amending  the  same,  and  the 
Corporation  is  subject  to  be  assessed  with  income  tax  accord- 
ingly. The  Surveyor  of  Taxes  liaving  made  an  assessment, 
assessing  the  Corporation  on  what  he  considered  was  the  profit 
upon  the  inter-mimicipal  as  well  as  the  extra-municipal  supply 
treating  it  as  one  undivided  sum,  the  Corxx)ration  appealed  to 
the  Commissioners  for  the  special  purposes  of  the  Income  Tax 
Acts,  and  the  Commissioners,  rightly  holding  that  the  assess- 
ment so  made  was  erroneous,  permitted  the  Surveyor  to  amend 
the  assessment.  The  Surveyor  having  thereupon  made  an 
arbitrary  assessment,  as  \xpoa  there  being  no  written  statement 
supplied  by  the  Corporation  to  enable  an  exact  assessment  to 
be  made,  although  there  could  be  no  occasion  for  such  a  state- 
ment as  required  imtil  the  Ajrpeal  came  before  the  Commis- 
sioners : — Held,  that  such  assessment  was  not  justified  under 
the  circumstances.    Dublin  (Lord  Matob,  &c.)  v,  M'Adaic 

[B.  D.  XXII.  10 

BBVBirT7E--LBaA0T    DT7TT. 

!• Bequest  for  masses— Charitable  purposes  in  Ireland.'] 

A  testatrix  bequeathed  "to  the  Right  Rev.  Dr.  Delany, 
Roman  Catholic  Bishop  of  Cork,  £100  to  have  400  masses 
offered  up  for  the  repose  of  my  brother  Timothy  and  myself," 
•*to  the  Prior  of  Saint  Mary's  Roman  Catliolic  Community 
£20  to  have  80  masses  offered  up  for  the  repose  of  my  brother 
Timothy's  soul  and  myself,"  and  to  other  priests  like  sums  for 
the  same  puTXX)se ;  and  bequeathed  the  residue  of  her  property 
to  the  Right  Rev.  Dr.  Dehtny  and  the  President  of  All  Hallow's 
College  "  for  the  education  of  clergymen  for  the  foreign  mission." 
She  appointed  the  Right  Rev.  Dr.  Delany  and  the  President  of 
All  Hallow's  College,  Dublin,  executors.  The  legacies  were 
given  to  strangers  in  blood  to  the  testatrix,  and  were  i)a3rable 
out  of  personal  estate  in  Ireland,  and  the  testatrix  died  while 
domiciled  in  Ireland:— ffc/d,  that  the  i)ecuniary  legacies  and 
residuary  bequest  were  liable  to  10  per  cent,  legacy  duty,  and 
were  not  exempted  therefrom  as  being  merely  charitable 
within  54  Gea  III.,  o.  92,  s.  12 ;  55  Geo.  III.,  c  184,  schedule  3; 
and  5  &  6  Vic,  c  82,  s.  38.  The  Attoenet-Genebal  v. 
Delant B.   X.  34 

^- Charitable  purposes  in  Ireland— b  k  6   Vic,  c  82, 

sec  38.]  H.,  domiciled  in  Ireland,  bequeathed  moneys  to 
charities  in  England  and  Scotland.  An  information  was  filed 
for  legaqy  duty  thereon  i—Seld,  that  they  were  not  exempt  by 
the  5  ft  6  Vic,  c  82,  sec.  38.    Attobnet-Genebal    v.  Hope 

[B.  II.  M,  363 

BBVBNTTB— PBOBATB  DUTY— Fa/uc  of  property^ 
Executor* s  admission— Beeeption  of  probate  as  evidence]  In 
an  action  erf  trover  by  an  executor  the  defendant  pleaded  a 
traverse  of  the  plaintiff's  property  in  the  goods,  but  did  not 
traverse  the  phuntiff's  executorship.  The  goods  consisted  of 
hay,  which  had  grown  on  the  testator's  farm  during  his  lifetime 
and  was  afterwards  sold  to  the  defendant  by  his  widow.  At 
the  trial,  the  plaintiff  gave  in  evidence  the  probate  granted  in 
August,  1875,  stamped  with  only  an  £11  stamp,  the  assets 
havingf  been  sworn  under  £600,  but  the  plaintiff  admitted  that 
since  he  had  been  executor  he  was  offered  £1,500  for  the  testa- 
tor's farm.  There  was  no  other  evidence  as  to  the  assets  or  as 
to  the  nature  of  the  tenwe  of  ±he  farm  i—Bcld,  that  it  was 
essential  to  the  plaintiff's  case  to  tender  the  probate  in  evidence. 


KB VENTTB— PROBATE  DITTT— eon<6itt«<f. 
but  that  the  offer  for  the  farm  was  sufficient  evidence,  in  the 
absence  of  explanation  to  the  contrary,  that  at  the  date  of  the 
probate  the  ftfrm  was  worth  morelhau  the  amount  covered  by 
the  stamp;  and  so  that  the  probate,  being  insufficiently 
stamped,  was  not  admissible  in  evidence.  CoBitACK  v. 
Babbagbt  -       -       -       -  C.  P.  X.  142 

BBVBNTJB— STAMP— ^wi^nw^ni  of  debt— Portion  of  debt 
— BUI  of  Excliange — Judicature  Acty  s.  24 — Stamp  Act,  1870.] 
The  plaintiff  claimed  as  assignee  of  £395,  portion  of  a  debt  due 
by  the  Grovemors  of  Cork  Asylum  to  C.  and  Ca  ;  the  order  for 
payment  was  as  follows:— "We,  C.  and  Co.,  do  hereby 
authorise  and  request  the  Board  of  Governors  of  the  Cork 
District  Lunatic  Asylum  to  pay  to  A.  the  sum  of  £395  10s., 
due  from  the  Asylum  to  us  for  goods  sold  and  delivered  by  us 
to  the  Asylum,  and  the  receipt  of  A.  for  the  same  shall  be  a 
good  discharge."  To  a  defence  by  the  defendant  that  the  writ- 
ing constituted  a  bill  of  exchange  and  should  have  been  stamped 
as  such,  the  plaintiff  demurred;  the  Exchequer  Division 
and  the  Court  of  Appeal  allowed  the  demurrer.  Adams  v. 
MOBOAN  -  -  -  C.    A.   XVII.  M.  126 

Cancellation  of  stamps  on  affidavits  claiming  compensation 

for  malicious  injury  •  -  XXVII.  116 

See  Malicious  Injuby.    2, 

Notice  of  appeal  under  Petty  Sessions  (Ir.)  Act,  s.  24  (5) 

„     ^  [XXVII.  8 

See  Justices— Appeal  fbok.    10. 

Objection  as  to  not  raised  till  new  trial  motion 

CO  ..  [XXIV.  98 

See  Sale  op  Goods.    1. 

Receipt  for  rent  paid  in  advance  stating  terms  of  tenancy 

— Stamp        -  -  -  ,  -         X.   8 

See  Landlobd  and  Tenant— Agbeement.    3. 

Receipt    for    rent    containing    declaration    of    tenancy 

determinable  at  end  of  each  year  -  -  X.  Af .  826 

See  Landix)bd  and  Tenant— Aobeement.    4. 

BBVBNT7B— STJCCBSSION  DTTTT— C/am  for,  subsc^ 
quent  to  partition  of  the  lands  in  respect  of  which  it  was 
payable]  Two  denominations  of  land,  A.  and  B.,  having  been 
in  1856  devised  to  R.  C,  W.  C,  and  H.  C,  as  joint  tenants, 
by  an  arrangement  in  the  nature  of  a  partition  made  in  1859, 
A.  was  conveyed  moietively  to  W.  C.  and  H.  C.  No  duty 
had  been  paid  on  R.  C.'s  succession,  and  upon  the  sale  in  1871, 
m  the  L.  E.  Court,  of  W.  C.'s  moiety,  the  Inland  Revenue  Com- 
missioners claimed  it  as  payable  out  of  so  mudi  of  the  proceeds 
of  sale  as  represented  tliat  portion  of  R.  C.'s  share  of  A.  which 
^  become  vested  in  W.  C.  by  the  partition.  The  Court  aUowed 
the  claim.    Be  Cbuisb's  Estate  -       L.  B.  C.  V.  190 


BBVBBSIOir. 

See  Cases  under  Husband  and  Wipe. 


29-31. 


BBVBBSIOBABT  IiBASB-Made  bond  Me 

^     ^  [XIX.  29,  46 

See  Land  Law  (Ibbland)  Act,  1881.    150. 

BBVBSTING  OBDBB— Insolvency. 

Sec  Cases  under  Insolvency— Revesting  Obdbb. 

HBVIVOB  AND   STTPFLEMBBT. 

See  Cases  under  Pbaotioe— Chanceby— Revivob  and 
SuppLEHEiTr. 


BIGHT  OP  WAT. 

See  Cases  under  Way. 
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BOAD  CONTBAOTOB. 

See  Cases  under  GBA2n>  Juby— Road  Contbactob. 

Bond — ^Action  on  -  -  -  •  XI.   31 

See  Pbactice— Civil  Biu-  Coubt— Jubisdicjtion.    1. 

—  Signature  of  tender  by      -  -  -       XXIII.  16 

See  Gband  Jubt— Pbesentment  Sessions.    1. 

BOAD  S— Presentment  for. 

See  Cases  under  Gband  JuBr— Pbesentment— Roads. 

BOMAN  CATHOLIC  C LEBGTM AN— Pa/7a/  rescript 
— Suspension  of  parish  priest — Libel — Privilege — Law  of  R.  C. 
Church — Pleading.}  An  action  was  brought  for  alleged  lil)el, 
contained  in  two  sentences  of  ecclesiastical  censure,  published 
by  the  defendant,  one  a  sentence  suspending  the  plaintiff 
from  his  office  of  parish  priest,  and  the  other,  an  interdict 
against  the  jxu-ish  chapel,  the  plaintiff  having  disregarded 
the  sentence  of  suspension.  The  summons  and  plaint  con- 
tained four  counts ;  and  in  addition  to  the  usual  traverses 
several  npecial  defences  were  filed  by  the  defendant,  some 
framed  as  pleas  of  privilege  and  others  as  pleas  of  justifica- 
tion. The  following  allegations  were  common  to  both  classes 
of  defence,  viz.,  that  the  plaintiff,  as  a  Roman  Catholic 
clergyman,  had  contracted  to  be  and  was  bound  by,  the  rules, 
discipline,  and  ordinances  of  his  Church,  and  that  the  de- 
fendant was  emix)wered  by  right  of  a  rescript  received  from 
the  Poix>,  to  enquire  into  the  proceedings  mid  conduct  of 
the  plaintiff,  and  pronounce  ujiou  him  the  sentence  of  bu.3- 
pension ;  that  he  had  so  enquired,  and  had,  in  exercise  of 
his  authority,  suspended  the  plaintiff,  and  tliat  such  sus- 
pension was  in  accordance  with  the  rules,  ordinances,  and 
discipline  of  the  said  ChurclL  The  plaintiff  replied  that 
he  could  only  be  legally  suspended  in  case  he  had  infringed 
some  of  the  laws  and  ordinances  of  the  Church;  that  the 
only  ordinance  infringed  by  him  was  one  which  prohibits 
soolesiastics  from  impleading  one  another  in  the  Queen's 
Courts ;  and  that,  as  such  rule  was  contrary  to  public  policy 
and  therefore  illegal,  no  legal  suspension  could  be  issued: — 
Held  (Whiteside,  C.J.,  dissent ing)^  that  the  rule  prohibiting 
ecclesiastics  from  impleading  one  another  was  not  contrary 
to  public  policy,  and  that  although  such  a  rule  could  not  be 
plesided  in  bar  to  an  action  brought  for  an  alleged  violation 
of  it,  the  violation  of  it  by  an  ecclesiastic  would  justify  his 
Bus];)en:»ion  by  his  superior.  Held  (by  Fitzgerald  &  Barry. 
JJ.),  tliat  the  rescript  was  illegal  \mder  2  Eliz.,  e.  1  (Ir.), 
therefore  tlie  defences,  which  alleged  by  way  of  justifica- 
tion that  the  plaintiff  had  been  legally  BU8i>ended,  were  bad ; 
but  that  the  plea  of  justification  to  the  count  of  the  plaint, 
which  simply  complained  of  the  plaintiff  being  "suspended,"' 
was  good,  inasmuch  as  the  sentence  of  susx)ension  had  been 
issued  in  accordance  with  the  rules  and  ordinances  of  the 
Roman  Catholic  Church,  which  the  plaintiff  was  bomid  to 
obey,  and  that  its  being  illegal  according  to  the  law  of  the 
laud  was  immaterial,  so  far  as  the  pleas  of  privilege  were  in- 
volved. Held  (by  O'Brien,  J.),  that  the  Pope's  rescript  was 
legal,  inasmuch  as  the  Roman  Catholic  religion  had  been 
tolerated,  though  not  established ;  that  the  penalties  under 
the  Statute  of  Elizabeth  had  not  been  enforced  in  recent 
times ;  that  the  denial  of  the  Pope  as  the  Spiritual  Head 
of  the  Roman  Catholic  Church  not  l^eing  included  in  the 
Religious  Opinions  Relief  Act  (9  &  10  Vic,  c.  102),  nor  in 
the  Act  of  Emancipation  in  1829,  could  not  now  be  main- 
tained; and  therefore  the  rescript  was  legal,  being  the  ex- 
ercise of  a  competent  spiritual  authority  in  a  spiritual  matter. 
Held  (by  Whiteside,  C.J.),  tluit  the  rescript  being  illegal,  all 
the  pleas,  whether  of  privilege  or  justification,  founded  on  it 
were  bad  in  law.    O'Keepfe  v.  Cullen         €1.  B.  VII.  100 

XII.  32 


-Register  of  baptisms — E^-ideuce    - 
See  Evidence.    10. 

-  Siermon — Slander — Privilege    - 
See  Defamation— Privilege.    8. 


XI.  103 


S. 
SALB — Application  for. 

See  Pbactice— Sale. 
By  Court 

Sec  Pbactice— Chancebt— Sale  by  Coubt. 
By  Sheriff — Setting  aside. 

See  Shebiff.    17, 19,  45,  46. 

Landed  Estates  and  Land  Judges'  Court, 

See  Cases  under  Pbactice— Landed  Estates  Coubt— 
Compensation. 
Pbactice— Landed  Estates  Coubt— 

dischaboe  of  pubcbaseb. 
Pbactice— Landed  Estates  Coubt— 
Sale. 

Landed  Estates  Court — Prescription — Way— Schedule 

[II.   If.  283 

Sec  Pbactice—  Landed  Estates  Coubt— Easement.  3. 

Share  in  ship — Liability  for  necessaries       -       I.  J/.  317 

See  Ship— OwNEB. 

SALE    OF   GOODS. 

1. Contract — Shipping  goods  by  rail — Delivery  ordtr — 

Indorsement — When  possession  of  property  passes — Stamp 
Act  (33  &  34  Vie.y  c.  97).]  A  vendor,  in  pursuance  of  a  verbol 
agreement  entered  into  in  Cork,  shipped  goods  to  the  value 
of  £131  by  rail  from  Thurles  to  Cork,  and  sent  to  the  pur- 
cliaser  by  the  same  day's  ixwt,  a  delivery  order  in  the  vendor's 
own  name,  but  indorsed  to  the  purchaser,  who,  on  receipt 
thereof,  sent  the  vendor  £100  in  jmrt  payment  The  purchasei 
did  not  call  for  the  goods  for  some  days,  and,  meantime,  the 
railway  comiiany,  in  error,  delivered  them  to  a  third  iierson : — 
Hcldf  that  the  possession  of  the  property  jxissed  from  the 
vendor  to  the  pim^liaser  on  its  being  put  on  the  rails  at  Thurles, 
and  that  the  contract  was  completed  on  the  arrival  of  the 
goods  in  Cork,  and  tliat,  therefore,  the  vendor  was  entitled 
to  payment  of  the  balance,  £31  due  to  him  by  the  purchaser. 
A  ix)int  on  the  Stamp  Act  sliould  not  be  raised  for  the  first  time' 
on  a  new  trial  motion.    Suobue  v,  Dwteb 

[E.  D.  XXIV.  98 

2, Market  overt — Public  saltsmastcr — Conversion — Stolen 

property — Thief  unconvicted — Liability  of  salcsmaster  to  true 
owncr.l  A  cattle  salesmaster,  in  the  ordinary  course  of  his 
business,  sold  a  stolen  cow  openly  in  the  New  Cattle  Market — 
established  imder  the  Dublin  Improvement  Act  (12  &  13  Vic,  c. 
97)— innocently  acting  as  the  agent  of  the  apjxirent  owner,  the 
alleged  thief,  who  was  present  in  attendance  at  the  sale. 
The  cow  was  delivered  by  the  salesmaster  to  the  purchaser. 
Tlie  thief  was  not  convicted.  Li  an  action  by  the  true  owner 
against  the  salesmaster  for  wrongful  conversion: — Held, 
that  although  the  New  Cattle  Market  was  established  under 
a  modem  statute,  and  not  created  by  prescription  or  grant 
from  the  Crowni,  it  is  a  market  overt,  and  that  the  property 
passed  to  the  purchaser.  Heldf  further  [Whiteside,  C.J.,  dissX 
that,  although  the  property  jMwsed,  the  sale  was  a  wrongful 
conversion,  for  which  the  salesmaster,  notwithstanding  that 
he  had  acted  merely  as  agent  in  the  ordinary  discharge  of 
his  business,  was  responsible  in  trover  to  the  true  owner.  Green- 
way  V.  Fisher  (1  C.  &  P.,  190),  discussed.    Ganlt  r.  Ledwidgb 

[Q.  B.  X.  58 

3. -Market  overt— Sale  by  public  saUsmasttr— Trover- 
Conversion— Stolen  goods,}  A  salesmaster  who  innocently 
receives  into  his  cattle-pen,  in  a  market  overt,  and  sells  stolen 
cattle  is  liable  in  trover  to  the  true  owner  for  the  value  of  the 
cattle.  Oanly  v.  Ledwidgc  (X.  52)  followed.  Dblanbt  r, 
Wallis  and  Soxs        -  -  -        B.  D.  XVII,  lU 


